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THE ROYAL POWER OF DISSOLUTION OF PARLIAMENT 

IN THE BRITISH COLWONWF.aALTH 

Statement of Claim to Original Work, or Contribution to Knowledge 

In the first place, the thesis has collected, summarized and 

examined a large number of cases of grant and refusal of dissolution, 

especially in the overseas Empire, which seam never to have been recorded 

before except in the original official documents. Second, it has done the 

same for a considerable number of discussions of hypothetical cases of dis~ 

solution in the United f:ingdom. Third, it presents the first complete and 

accurate record, and the most thorough critical analysis which has yet 

appeared, of the highly important Canadian crisis of 1926 (including the 

very interesting, though by no means unprecedented, temporary Government 

of Ministers without portfolio). Fourth, it subjects the pronouncements 

of statesmen and text-writers on the subject of dissolution of Parliament 

to rigorous criticism, in the light of the basic principles of the British 

parliamentary system. Fifth, it argues that a proper and resolute exercise 

of the Crown's reserve power in regard to dissolution of Parliament is an 

essential safeguard of constitutional liberty. 
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The Nature, Scope and Importance of the Subject 

Most writers on the British Constitution have devoted compara-

tively little space to the question of the rules governing the exercise of 

the royal power of dissolution ot ParliBment. A few, especially those who 

haTe made a careful study of Dominion Constitutions, have treated the sub-

ject at considerable length and with much scholarly detail. But even these 

tew are by no means in full agreement; their works do not cover by any means 

all the cases; and none of them has given an adequate account of the highly 

important Canadian crisis ot 1926. Broadly speaking, therefore, it is~ill 

true that, as Professor K. H. Bailey said in 1936, "The most striking con-

elusion that emerges from a survey of past practice is the immense amount 

of sheer uncertainty and confusion in which the whole subject is involved".(!) 

Or, as Dr. Evatt put it, "It is often impossible to tell whether the conven-

tione are being obeyed, because no one can s~ with sufficient certainty what 

the conventions are. • • • Amongst the text-writers on the subject of con-

stitutional conventions those interested will usually be able to find sup

port for (or against) almost any proposition •••• The student engaged 

in such research is almost oYerwhelmed by the assertions and deductions of 

those who are more inclined to make a general statement than to support it 

by careful reasoning or a close investigation of the facts. And even those 

who have devoted considerable labour and skill to the effort of explaining 

the mysteries of these reserve prerogatives become dogmatic upon the questions, 

and either fail to take account of the special character of the individual 

precedent, or refuse to face modern developments because of some particular 

(1) In his introduction to "The King and His Dominion Governors", by 
H. V. Evatt, (Oxford, 1936), pp. xiv-xv. 
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preconception."(l) ~att also calls attention to the "very curious growth 

ot •authority'" in connection with such "grave constitutional problems": 

"The helpful precedent is selected and the general statement advanced until, 

as time goes on, the loose generalization is itself treated as the true and 

only gospel." He suggests that "It is important that many of the supposed 

rules and maxims affecting the reserve powers of the Crown should be investi-

gated anew",(2) and he has himself made a distinguished contribution to such 

investigation. 

or the legal power of the Crown there is of course no question. 

Throughout the British Commonwealth(3) the King or his representative may, 

in law, grant, refuse or force dissolution of the Lower House of the Legis-

lature. In the Commonwealth of Australia and the Union of South Africa he 

may, in certain defir.ed circumstances, dissolve both Houses.(4) In legal 

theory the discretion of the Crown is absolute (though or course any action 

requires the consont of some Minister), but the actual exerci£e of the 

prerogative or statutory power is eve~here regulated by conventions. 

The problem is, what aro those conventions? 

In any attempt to answer that question, the first step obviously 

is to examine the precedents. But what precedents? ~en before the Report 

of the Imperial Conference of 1926, it was eve~here admitted that United 

Kingdom precedents at least were relevant for the whole Co~nwealth; and 

it there had been any doubt, the statement of the Report that in all essential 

respects the relations between a Dominion Governor or Governor-General and 

his Ministers are the same as between the King and his Ministers would have 

resolved it. It does not follow, of course, that Dominion usage may not 

g~ 
(3~ 
(4) 

Op. cit., PP• xiv-xv, 2-3, 268. 
Ibid., PP• 2-3. 
In this context, Eire is clearly outside the Commonwealth, as there is 
no longer any representative of the Crown there. 
Commonwealth Constitution, section 571 South Africa Act, section 20, 
and Senate Act (South Africa) of 1926. 
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vary from British in some degree.(l) An interpretation of the Report which 

would mean that thenceforth the Dominions would not be able to develop any 

special usage of their own, but would be bound simply to abide by what has 

developed or may develop in the United Kingdom, would be manifestly incon

sistent with the Report's cardinal principle of equality of status.(2) 

Whether the Report means that Dominion precedents, at least subsequent to 

the date of the Report, are now to be considered relevant to a discussion 

of United Kingdom usage is not clear. 

When we come to consider precedents from the overseas Empire, 
what may seem to be 
~difficult proble~ arise. What precedents are admissible? If any of the 

Dominion precedente prior to the Report of 1926 are admissible, where do we 

start and what parte of the Empire do we include? Does "Dominion status", 

for this purpose, begin with the creation of the Dooinion of Canada in 1867; 

or with the tirst Imperial {as distinct from Colonial) Conference in l907J 

or with 1911, when, according to Professor Keith, the Dominions first 

appeared "on equal terms with the United Kingdom"J(a) or with the recogni

tion of the international position of the Dominions in 1919J or at some date 

between 1919 and 1926, and if eo, what date? Do the Australian colonies 

for any period before the creation of the Commonwealth count as Dominions 

or not? What about the British North American provinces before Confedera

tion? Is Newfoundland during its period of responsible government, or some 

part of that period, to be considered a Dominion or not? The 1926 Report 

classifies it among the Dominions; but, on the other hand, Newfoundland 

never enjoyed any separate international position, though it did have, as 

Canada has not, the power to amend its own Constitution. What about preced

ents in the self-governing colonies between the grant of responsible govern-

(1) See below, pp. 1€2, 3~1-392. 
{2) See below, pp. 3~1-392. 

(&) Manchester Guardian, July a, 1926. 
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ment and the arrival of Dominion status? To what extent, and for how long, 

did Governors-General, Governors and Lieutenant-Governors act as Imperial 

officers? To what extent are any differences between their behaviour and 

that of the Crown in Britain attributable to this factor, and to what extent 

to the existence of a parliamentary situation different from any that arose 

in Britain? In other words, haw far did they act otherwise than as the Crown 

would have acted in Britain in similar circumstances? To what extent are 

precedents from the Australian States or Canadian provinces admissible? 

All these questions are fortunately comparatively easy to answer. 

In most cases, Governors-General, Governors and Lieutenant-

Governors throughout the period of responsible government appear to have 

based their exercise of the power of dissolution on United Kingdom practice. 

In only a very few cas~s is there any evidence to the contrary.(!) The 

apparent differences between their behaviour and that of the Crown in Brit-

ain am explicable almost wholly in terma of a different parliamentary situa-

tion (notably, the existence or a multiple-party system), and, in some juris-

dictions at some times, a shorter maxiwam term of Parliament than in the 

Mother Country.(2) 

As to the Australian States and Canadian provinces: The Imperial 

Conference Report of 1926 included neither in its declaration on the rela-

tions between a Governor or Governor-General and his :.tinisters, and Keith, 

in his more recent works,{3) draws a sharp distinction between the local 

and the central Governments. ~att, on the other hand, thinks both States 

and provinces "as much entitled to inclusion in the general declaration 

or 1926 • • • as ••• the central authorities", maintaining that "there is 

really no valid ground for denying to the Australian States and the Dominion 

(1) For the evidence, see below, Chapter II. 
( 2) Ibid. 
(3) E.g. "Constitutional Law of the British Dominions" (Macmillan, 1933), 

P• 150. 
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Provinces a constitutional status in respect of internal affairs completely 

co-equal with the status of the central Governmental authorities. It follows, 

ot course, that no valid distinction can, or should, be drawn between the 

position of the Governor-General in relation to Ministers ••• and the 

position of the Governors and Lieutenant-Governors of the States and Provinces 

in relation to Kinisters".(l) 

In respect to the Australian States there seems no reason whatever 

to dissent from IYatt•s view, which is, after all, the considered opinion of 

a former judge of the Australian High Court. In respect to the Canadian 

provinces his statements are a good deal too sweeping. On the general proposi-

tion that the provinces are, within their sphere, "completely co-equal with" 

the Dominion, EYatt seems to be clearly wrong, and Keith, who takes the oppos-

ite view, clearly right. In support of his thesis, Evatt quotes extensively 

from the well known judgments of the Judicial Committee of the Privy Council 

which assert that the provinces are "sovereign" within their sphere and that 

Lieutenant-Governors are as much the representatives of the Crown for pro-

vincial purposes as the Governor-General for Dominion purposes. But it is 

questionable whether these judgments really mean all that Evatt takes them 

to mean. They hava to be construed with the perfectly clear and precise 

language of the British North America Act itself. The Lieutenant-Governors 

are appointed by the Governor-Gen~ral, are subject to his instructions, and 

are removable by him. They give or withhold assent to provincial bills "in 

the Governor-General's name". They may reserve any provincial bill for the 

signification of the Governor-General's pleasure, and any such reserved bill 

becomes law only if the Governor-General's assent is signified within one 

year. Even when the Lieutenant-Governor assents to a bill, the Act may be 

disallowed by the Governor-General within one year of its receipt at Ottawa. 

(1) ~Watt, op. cit., pp. 208, 216. For his supporting arguments, see 
PP• 203-216. 
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There are also the Dominion powers in relation to education, under section 93 

of the British North America Act and the corresponding sections of the Mani-

toba, Saskatchewan and Alberta Acts.(l) In exercising all these powers the 

Governor-General of course acts on the advice of the Dominion Cabinet. The 

Lieutenant-Governor of a province is therefore unquestionably for some pur-

poses and in some aspects "a Dominion officer". But for other purposes and 

(1) British North America Act, sections 55-59, 90. See also the judgment 
of the Supreme Court of Canada in reference to the powers of reservation 
and disallowance, 1938 s.c.R., pp. 71-79, which expressly repudiates 
the vi~ that the declarations of the 1929 Conference on Jominion Legis
lation are applicable to the provinces. This judgment was of course not 
handed down till after Evatt wrote, and is in any case subject to reversal 
by the Judicial Committee. Two Lieutenant-Governors have actually been 
removed by the Dominiona Yr. Letelli~r de St. Just in Quebec in 1879 1 and 
Yr. T.~. Mclnnes in British Columbia in 1900. All Lieutenant-Governors 
receive general instructions from the Governor-General, and may also 
receive particular instructions in particular cases. ~. Mclnnes received 
several such instructions in regard to his actions in British Coluabia 
in 1893-1900; the Lieutenant-Governor of Nova Scotia, in 1926, was 
instructed to refuse assent to an Order-in-council appointing extra Legis
lative Councillors; Lieutenant-Governors in general received special 
instructions in 1882 in regard to refusal of assent to bills and reserva
tion, and these last instructions were repeated in a special despatch of 
1924 to the Lieutenant-Governor of Prince Fdlrard Island. (See "Memorandllm 
on the Office of Lieutena*t-Governor of a Province"(Department of Justice, 
Ottawa, 1937), in which, however, there is a considerable number of errors 
of detail; Sessional Paper of the House of Commons (Canada), 1900, no. 174; 
Canadian Annual Review, 1925-1926, p. 408J Minute of Council of November 
29, 1882, in "Dominion-Provincial Legislation", vol. I, pp. 77-78; Session
al Paper of the House of Commons (Canada), 1924, no. 276.) 

The power of disallowance has been exercised 107 times, on a great 
variety of Acts and for a great variety of reasons. Lieutenant-Governors 
haTe withheld assent to bills 25 times, and have reserved 65 bills for 
the Governor-General's pleasure. Of the reserved bills, only 14 have 
received the Governor-General's assent. The variety of bills reserved 
and of reasons for not giving assent is almost, if not quite, as con
siderable as in the cases of disallowance. (See "Dominion-Provincial 
Legislation"; ~emorandum on the Office of Lieutenant-Governor of a 
Province"J ~emorandum on the Dominion Power of Disallowance of Provincial 
Legislation" (Department of Justice, Ottawa, 1937); and E. A. Forsey, 
"Disallowance of Provincial Acts, Reservation of Provincial Bills, and 
Refusal of Assent by Lieutenant-Governors since 1867", in Canadian Jour
nal of Economics and Political Science, vol. IV, no. 1, and "Canada and 
Alberta& the Revival of Dominion Control over the Provinces", in Politica, 
vol. IV, no. 16. Most of the errors and omissions in the former article 
are repaired in the latter; but the total number of reserved bills is 
65, not 64 (Manitoba having one more than the article states); and there 
has been one more disallowance since the article was written.) 
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in other aspects he is, equally unquestionably, a representative of 

the Crown, and has ordinarily been regarded as bound by the same con

ventions as the Crown itself and its representatives elsewhere.(!) 

Accordingly, it would seem that in respect to dissolution of the provinc-

ial Legislature the Lieutenant-Governor, except when acting as a Domin-

ion officer under Dominion instructions applying directly to the particu-

lar case concerned, exercises his powers according to the same constitu-

tional rules as any other representative of the Crown. ~att•s statement 

that "no valid distinction can, or should, be drawn between the position 

of the Governor-General in relation to Yinisters • • • and the position 

of the • • • Lieutenant-Governors of the • • • Provinces in raltion to 

Yinisters" is therefore, in the context, and subject to the exception 

noted, correct. Certainly the principle it affirms seQms to have been 

taken for granted in the debat9s in the Ontario Legislature in December 

1871,(2) and in the documents on the refusal of dissolution in Quebec 

in 1879.(3) Hence, precedents of grant and refusal of dissolution drawn 

from the history of the Canadian provinces since Confederation would 

aeec to be perfectly relevant, unless it can be shown, in any given 

case, that the Lieut~nant-Governor was acting as a Dominion officer 

(1) See the Yinute of Council of November 29, 1882. It is true that 
this Minute lays down, inter alia, that the power of withholding 
assent is obsolete, an1 that Lieutenant-Governors have nevertheless 
vetoed an appreciable number of bills since 1382. But assent app~ars 
in most, if not all, cases, to have been withheld for reasons which 
would probably be considered sufficient in any jurisdiction; cer
tainly, in every case, the Lieutenant-Governor appears to have acted 
on the advice of hie Ministers, who assumed full reEponsibility and 
were not censured by the Leeielnture. (See Forcey, in Canadian Jour
nal of Economics and Political Science, loc. cit.) 

(2) Ontario Parliamentary Debates, 1871, pp. 18-27. The assumption here 
seems to have boen thQt the Lieutenant-Governor was bound by the 
same conventions as the Queen. 

(3) See below, pp. 
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and not simply as a representative of the Crown.(l) 

It is necessary, however, to consider not only the precedents,(2) 

but also the opinions of recognized authorities on the Constitutions, British 

and Dominion, whether statesmen or text-writers.(3) Only when both precedents 

and opinions have been carefully and critically examined will it be possible 

to formulate with some degree of precision the conventions which appear at 

present to govern the use of the power of dissolution, and to suggest in 

what directions further development of the conventions might usefully take 

place. 

That the questions involved are of first-rate importance the refusal 

of dissolution in South Africa in 1939 is proof enough. But their importance 

goes far beyond any special or local or merely temporary circu~stances such 

aE may have been involved in that case. If a multiple-party system proves 

tc be relctively permanent in both Britain and the Dominions, as seems not 

unlikely, then, as ~r. c. s. Emden has suggested, it may be necessary to 

(1) In regard to the legislative powers or the provinces EYatt seems to have 
fallen into ~ curious error. At pp. 214-215 of "The King and His Domin
ion Governors" he observeez "If, by virtue of section 7 (2) of the Stat
ute of ~estminster, the Colonial La.s Validity Act has no further applica
tion to the laws of Canadian provinces, ••• upon what basis will the 
tuture constitutional settlement of the provinces rest? Will it be com
petent to the Legislature for the time being to amend its constitution 
without any observance of prior laws passed by itself? ·,'iill the Legis
lature be rendered unable to bind ita successors? The question is or 
importance in Canada • • • beeasue the removal of the operation of the 
Colonial Laws Validity Act may possibly be invoked to restore to the 
Legisl~t for the time being its power or ignoring existing restrictions 
upon its constitutional power." So tar from being "of importance", the 
question does not even arise. The matter is fully covered by the explicit 
terms or the British North America Act, section 92, head 1, "The Amend
ment from Time to Time, notwithstanding anything in this Act, or the Con
stitution ot the Province, except as regards the Office or Lieutenamt
"Governor", terms which are left intact by the Statute of Westminster. 
There are not, and never have been, any "restrictions on the constitutional 
power" or provincial legislatures except the one in regard to the office of 
Lieutenant-Governor, and this remains in full vigour. 

(2) These, except tor the highly important and controversial cases in Canada 
in 1926 and South Africa in 1939 1 are dealt with in Chapters II and III. 
The Canadian case or 1926 is dealt with in Chapters V and Vl, the South 
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discover in past practice, or work out de novo, "rules governing the times 

when it is approptiate to make appeals to the people"; perhaps "the sover-

eign will have to exercise a real power of refusing disolution, or it will 

have to be laid down that a dissolution can be claimed only in certain recog-

niaed circumstances".(l) The problam is made more urgent by "the rise of 

parties and groups which question many of the foundations, which both the 

other parties took for granted". This development "leads", says EVatt, "to 

a demand tor the understanding of these vague doctrines of the prerogative. 

It Parliamentary government is to endure, it is essential that the terrain 

of this constitutional no-man's-land should be finally explored."(2) The 

constitutional disputes of 1912-1914 and 1931 in the United Kingdom, Evatt 

thinks, show that it is •dangerous to allow uncontrolled discretion, and the 

absence of any binding rule".(3) Professor Laski and Ur. Wool! consider it 

"not impossible that 'theories of constitutional form will be adjusted over-

night to suit the interests of Conservatism'"(4) It might be added that 

the absence of any clear rule, or the misunderstanding of whatever rules do 

exist, combined with the obscurity of the subject an-i the icnorance of the 

democratic electorate on such matters, is a positive invitation to unscrupul-

ous demagogues to play faet and loose with the Constitution. 

Nor is this all. The enormous increase in the power of the Cabinet, 

and especially of the Prime Minister, raises the question whether the reserve 

power of the Crown to force or refuse dissolution may not be one of the few 

(3) 
African case of 1939 in Chapter VII. 
The opinions of the authorities, except in regard to the Canadian case 
of 1926 and the South African case of 1939, are dealt with in Chapters 
III and IV. The opinions of the authorities on these latter cases are 
dealt with in Chapters V-VII. 

"The People and the Constitution", 
PP• 68-69. 
~Watt, op. cit., pp. 119-120. 
Ibid., pp. 10-11. 
Quoted in EYatt, loc. cit. 

p. 280, quoted in Evatt, op. cit., 
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safeguards against dictatorship by •the leader or the junta wielding for the 

moment the power of office".(l) If, for example, a Cabinet with a majority 

in both Houses tried to use that majority to prolong the life of Parliament 

indefinitely, a forced dissolution would be the only constitutional means of 

preserving the rights of the people. On the other hand, there may be times 

when, for the preservation of the Constitution and the rights of the people, 

it will be essential for the Crown to refuse dissolution. 

The British constitutional system was never intended to be a 

plebiscitary democracy, in which Parliament exists and debates only on suffer~ 

ance, under threat or dissolution at any moment by the Government in office, 

whether or not that Government has a majority in the House of Commons. A 

system of that kind has certainly no right to the title "parliamentary govern~ 

ment", and it may at least be questioned whether it has any right to be called 

democratic. "Of course", as ~att says, "in one sense, every appeal to the 

people, whatever circumstances exist when it takes place, represents an 

attempt to get a decision from the political sovereign. In this sense a 

series of repeated dissolutions or the Parliament m~ be said to represent 

the 'triumph' or the people as political sovereign. In actual fact, however, 

by means of defamation and intimidation and the deliberate inculcation of 

disillusion and disgust, a series of repeated dissolutions would probably 

be the very means of first dalaying and ultimately defeating the true popular 

will, and so represent a triumph over, and not a triumph or, the electorate."(2) 

It might be added that even without defamation, intimidation and so forth, 

the same result might follow if the people were obliged to vote in ignor-

ance of the essential facts which might have been uncovered by prior parlia-

mentary debate.(3} In other words, an "appeal to the people" is not necessar-

(1) Leif Egeland, !J.P., in "The Forum" (Johannesburg), Yarch 9, 1940. 
(2) Evatt,op. cit., p. 109. 
(3) For further discussion of this point, see below, pp.292-293. 
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ily democratic; it mar be merely demagogic, pseudo-democratic, even anti

democratic. 

The question ot the exercise of the power of dissolution involves, 

indeed, among other things, the whole question of the position of Parlia

ment in the British system, a question on which there appears to have grown 

up a good deal of misapprehension. The classic statement of the true doc

trine on this point is of course Burke'e. In his speech to the electors 

ot Bristol, November 3, 1774, Burke defined the position of a mamber of Par

liament, and incidentally, in part at least, of Parliament itself. It is 

a member's "duty to sacrifice his repose, his pleasure, his satisfaction&" 

to those of his constituents, "and above all, ever, and in all cases, to 

prefer their interest to his own. But his unbiased opinion, his mature 

judgment, his enlightened conscience, he ought not to sacrifice to you, to 

any man, or to any set of men livin~. These he does not derive from your 

pleasure, -- no, nor froo the law and the Constitution. They are a trust 

from Providence, for the abuse or which he is deeply answerable. Your 

representative owes you, not his industry only, but ~is judgment; and he 

betrays, inst•ad or serving you, if he sacrifices it to your opinion •••• 

To deliver an opinion is the right of all men; that of constituents is a 

weighty and respectable opinion, which a representative ought alWSfS to 

rejoice to hear, and which he ought always most seriously to consider. 

But authoritative instructions, mandates issued, which the member is bound 

blindly and implicitly to obey, to vote and to argue for, though contrary 

to the clearest conviction of his judgment and conscience, -- these are 

things utterly unknown to the laws or this land, and which arise from a 

fund~ental mistake of the whole order and tenor of our Constitution."(!) 

What happens to the "judgment and conscience" of msmbers of Parliament who 

(1) ~orks" (Little, Brown and Company, 1901}, vol. II, pp. 95-96. 
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deliberate under the shadow of dissolution at the whim of the Cabinet? 

In his speech on a motion relative to the Speech from the Throne, 

June 14, 1784, Burke was even more explicit in regard to the dangers which 

would result from conceding to the Cabinet a right to d~solve Parliament 

at any moment it pleaseds "It is a contrivance full of danger for ministers 

to set up the representative and constituent bodies of the Commons of this 

kingdom as two separate and distinct powers, formed to counterpoise each 

other, leaving the preference in the hands of secret advisers of the crown. 

In such a situation of things, these advisers, taking advantage of the dif

ferences which may accidentally arise or may purposely be fomented between 

them, will have it in their choice to resort to the one or the other, as 

may best suit the purposes of their sinister ambition. By exciting an emula

tion and contest between the representative and the constituent bodies, as 

parties contending for credit and influenee at the throne, sacrifices will 

be made by both; and the whole can end in nothing else than the destruction 

of the dearest rights and liberti~s of the nation. If there must be another 

mode of conveying the collective sense of the people to the throne than that 

by the House of Commons, it ought to be fixed and defined, and its authority 

ought to be se~tleda it ought not to exist in eo precarious and dependent a 

state as that ministers should have it in their power, at their own mere 

pleasure, to acknowledge it with respect or to reject it with scorn. It is 

the undoubted prerogative of the crown to dissolve Parliament; but we beg 

leave to lay before his Majesty, that it is, of all the trusts vested in his 

Majesty, the most critical and delicate, and that in which this House has 

the most reason to require, not only the good faith, but the favour of the 

crown. His Commons are not alWSJS upon a par with his ministers in an 

application to popular judgment; it is not in the power of the members of 

this House to go to their election at the moment moat fa¥ourable to them. 
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It ie in the power of the crown to choose a time for their dissolution 

whilst great and arduous aatters ot state and legislation are depending, 

which may be eaaily musunderstood, and which cannot be fully explained 

before that misunderstanding may prove fatal to the honour that belongs 

and to the consideration that is due to members of Parliament •••• We 

are to offer salutary, which is not always pleasing counsel: we are to 

inquire and to accuse; and the objects of our inquiry and charge will be 

tor the most part persons or wealth, power and extensive connections: we 

are to make rigid laws tor the preservation of the revenue, which of necess

ity more or less confine some action or restrain some function which before 

was rreea what is the most critical and invidious or all, the whole body of 

the public impositions originate from us, and the hand ot the House of 

Commons is felt in every burden which presses on the people. ~fuilst ulti

mately we are serving them, and in the first instance whilst we are serving 

hie Majesty, it will be hard indeed, if we should see a House of Commons 

the Tiotim of its 1eal and fidelity, sacrificed by his ministers to those 

Tery popular discontent& which shall be excited by our dutiful endeavours 

tor the security and greatness of his throne. No other consequence can 

result from such an example, but, in future, the House of Commons, consult

ing ita safety at the expense of its duties, and suffering the whole energy 

of the state to be relaxed, will shrink from every service which, however 

necessary, is or a great and arduous nature, -- or that, willing to provide 

tor the public necessities, and at the same time to secure the means of per

forming that task, they will exchange independence for protection, and will 

court a subservient existence through the favour of those ministers or state 

or those secret advisers who ought themselves to stand in awe or the Commons 

ot this realm. A House of Commons respected by his ministers is essential 

to his Majesty's servicea it is fit that they should yield to Parliament, 
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and not that Parliament should be new-modelled until it is fitted to their 

purposes. I! our authority is to be held up when we coincide in opinion 

with his Majesty's advisers, but is to be set at nought the moment it differs 

from them, the House of CoiiiiDOns will shrink into a mere appendage of admin

istration, and will lose that indepeadent character which, inseparably con

necting the honour and reputation with the acts of this House, enables us 

to afford a real, effective and substantial support to his government."(!) 

These are the words of one who has been called "the greatest 

master of civic wiadoa in our language". In certain respects the precise 

wording may have been rendered obeolete by subsequent developments. But 

the essential point Burke was making is as relevant to-day as it was when 

he spoke1 and there can be 1 i ~tle dc·•bt that we ho.ve seen, within this 

generation, in various parts of the British Commonwealth, examples of the 

very danger of which Burke gave warning. 

Evatt goes eo tar aa to sayz ~he present constitutional position" 

(i.e., the state of uncertainty which he has been discussing) "is so unsatis

factory that in Australia it has led to some grave abuses. Caaes have 

occurred where, owing to the existence of three or four political parties 

in the popular House, or of a revolt within a Ministerial party, Ministers 

brought face to face with a critical vote of the House assert that they 

poasese an unconditional right to dissolve the House, end, in the event of 

an adverse vote, will assert aueh right. In New South Wales, for instance, 

auch a crisis arose quite recently. After a defeat in the House upon a 

vital iasue, the Premier of the State ultimately resigned and was replaced 

by another Premier. In the meantime, the State Governor had st81ed his hand 

for eeveral days to permit or the election of a new leader by one of the 

government parties, and took no steps whatever to consult other leaders in 

(1) Ibid., PP• 553-555. 
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the popular House •••• The most serious feature of the position was that 

the newspapers and, it has been asserted, one or more members of the ~:in

istry, intimated to supporters whose vote was regarded as doubtful that if 

they voted against Ministers, they would recommend a dissolution, and the 

State Governor was compelled to act upon the advice of the Premier for the 

time being, even after his defeat by a vote of the House. Many similar 

'intimations' have been published by the press in relation to the Common

wealth House of Representatives where, as has often been the case, it happens 

that Ministers for the time being represent one party only out of three and 

possess no working maJority. The newspapers supporting Ministers assert 

that, under modern constitutional practice, the Prime ~inister for the tiDe 

being 'always has a dissolution in his pocket•. These matters are of general 

importance. In my opinion, similar 'intimations' are a very serious inter

ference with the regular process of parliamentary government •••• They are 

designed to put pressure upon members of parliament who are thus hindered 

in the tree exercise of their duty to vote in accordance with the interests 

of the electors." 

Evatt adds, however, that "the mere fact that some sort of alterna

tive Ministry is possible does not, and should not, prevent the grant of a 

dissolution by the King's representative. Presumably the Governor would 

never lose sight of the popular 'mandate' possessed by the existing Assambly. 

Again, it might be disastrous to democratic feeling to permit the continu

ance of an Ase8mbly if (say) the alternative Ministry would have little or 

no popular backing or if it proposed to act, or was dependent upon the 

eupport of members who were proposing to act, in flagrant disregard of 

pledges to the electors."(l) 

Such are the questions to the investigation of which the following 

chapters are devoted. 

(1) 18 Canadian Bar Review, no. 1, pp. 8-9. 
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CHAPTER II 

Precedents of Grant and Refusal of Dissolution 

(a) The United Kingdom 

The tirst grant of dissolution in Brit~n in special circumstances 

was of course that to Pitt the Younger in 1784. Pitt had been called to 

office, December 19, 1783, on the dismissal ot the Fox-North Coalition. 

On December 24 the House adjourned till January 12, 1784. On January 16 

the Opposition carried by a majority of 21 a motion asserting that the 

appointments of Uinistere had been "such as do not conciliate or engage 

the confidence of this House" and "contrary to constitutional principles 

and injurious to the interests of His l.lajesty and his people". On January 23 

the Commons followed up this motion for the removal of Uinisters by reject-

ing the Government's East India Bill by a majority of 8. On January 29, 

without a division, it voted the charges a&ainst the late ~inistry ground-

less. On February 2 it voted want of confidence by a majority of 19. 

Next day it voted by a majority of 24 to lay the resolutions of February 2 

before the King. On February 20 it carried by a majority of 20 a motion 

"for a United and Efficient Administration". On February 27 the Govern-

ment was defeated on the adjournment by a majority of 7. On March 1 an 

Address to the Crown for the removal of Ministers on the ground of want or 

confidence was carried by a majority of 12. On March 5 the Mutiny Bill was 

postponed by a majority of 9. On March 8 a fresh vote of want of confidence 

was carried by a majority of 1~(1) Pitt then asked and got dissolution. 

The previous dissolution had been granted to Lord North, September 1, 1780. 

North's Government had given way to Lord Rockingham's, March 27, 1782; 

(1) Cobbett's Parliamentary History, volo XXIV, pp. 361, 380, 412, 449, 
484, 494, 667, 686-687, 713, 733, 744. 
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Rockingham's to Lo~d Shelburne's, July 13, 1782; Shelburne's to the Fox-North 

Coalition, April s, 1783. 

The dissolutions of 1790, 1796 and 1802 present no special_teat-

ures. In July 1806 the King granted a dissolution to Lord Grenville. The 

new Parliament met December 15. On March 20, 1807, the King having required 

of Ministers a pledge that there should be no further proposals for con

cessions to the Catholics, a pledge which the Cabinet felt unable to give, 

the Cabinet was dismissed, and the Duke of Portland took office. The new 

Government met the House and survived two votes, but on April 27 dissolved 

Parliament.(!) 

Dissolutions followed in the normal course of events in 1812, 1818, 

1820 (on the demise of the Crown), 1826 and on July 24, 1830 (again follow-

ing the demise of the Crown). On November 15, 1830, the Duke of Wellington's 

Government was defeated on the Civil list, 233-204, and resigned. Lord 

Grey took office. On April 19, 1831, he was defeated in committee on an 

amendment to the Reform Bill, 299-291, and two days later on the adjournment, 

164-142. This latter vote had the effect of stopping the Supplies. Grey 

then secured a dissolution, April 23.(2) The previous dissolution had taken 

place under Wellington's auspices. 

On December 3, 1832, after the passing of the Reform Bill, Grey 

dissolved again, to enable the new electors and constituencies to vote. 

On November 15, 1834, Lord Melbourne, Grey's successor as Whig 

Prime Minister, resigned, or suffered a quasi-dismiasal. Sir Robert Peel 

took office and dissolved, making no attempt to carry on with the existing 

Parliament. He was defeated in the new Parliament and resigned, Melbourne 

resuming office. 

(1) Parliamentary Debates, First Series, vol. 9, pp. 246, 277, 348-349, 475. 
{2) Parliamentary Debates, Third Series, vol. 1, pp. 549-552; vol. 3, 

PP• 1688-1700, 1805, 1807, 1812. 
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On July 17, 1837, Parliament was dissolved, following upon the 

demise of the Crown. On May 18, 1841, Melbourne's Government was defeated, 

317·281, on the sugar duties, and on June 4, a motion of want of confid-

ence carried by a vote of 312·311.(1) The Government then asked for dis-

solution, which took place June 23. 

On Yarch 19, 1852, the first Derby Government being then in office 

and as yet undefeated in the Commons, Disraeli announced the Cabinet's 

intention to dissolve as soon as "necessary measures" had been passed.(2) 

On Uay 10 the Government was defeated, 234-148, on an Order of the day 

carried against Government notice of a bill to transfer the seats of two 

disfranchised constituencies to Yorkshire and Lancashire.(3) It secured 

a dissolution, which took place July 1. The previous dissolution had been 

granted to Lori John Russell, July 23, 1847. Russell's Gover~ent bad 

meanwhile been defeated, in 1851, and had resigned, but had resumed office 

when efforts to fo~ an alternative Government failed. 

On March 3, 1857, Lord Palmereton's Government was defeated, on 

a motion for a select coomittee to inquire into its China policy.(4) It 

obtained a dissolution, March 21. The previous dissolution had been 

granted to Derby, in 1352. In the new Parliament hie Government was 

defeated on the 3udget by a majority of 19, and resigned,(S) making way 

for Lord Aberdeen's Government. Palmerston's Government was therefore the 

third to hold office in that Parliament. 

On February 19, 1858, Palmerston's Government was defeated on 

the Conspiracy to Uurder Bill, and resigned. The second Derby Government 

took office, but on March 31, 1859, it was defeated, 330-291, on its Reform 

(1) Ibid., vol. LVIII, PP• 668-673, 1241-1246. 

~2) Ibid., vol. CXIX, p. 1301. 
3) Ibid., vol. CXXI, PP• 463-465. 
4) Ibid., vol. CXLIV, p. 1846. 

(S) Ibid., vol. CXXIII, p. 1693. 
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Bill, and dissolved Parli~ent.(l) 

Disraeli's Government, in 1869, was defeated on the Irish Church 

resolutions, April 3, by a vote of 328-272, and again on April 30, by a vote 

of 330-265. On May 4 Disraeli announced that Parliament would be dissolved 

"as soon as the public interes~s will permit". He was anxious to have the 

appeal take place to the new constituencies and electorate established by his 

Reform Bills, but was prepared to dissolve, if necessary, even before those 

Bills could take effect.(2) The House made no difficulty about facilitating 

the arrangsments necessary to bring the Reform Bills into effect, and dissolu-

tion took place November 11. Tbe previous dissolution had been granted to 

Palmerston, July 6, 1865. He had died shortly afterwards, and Lord Hussell, 

hie successor, had been defeated on his Reform Bill, June 18, 1866, and had 

resigned.(3) 

On June a, 1885, Gladstone's Government was defeated, 264-252, on 

the Customs and Inland Revenue Bill, and r~signed.(4) Lord Salisbury took 

office, finished out the session, and secured dissolution, November 11. The 

previous dissolution had been granted to Lord Beaconsfield, 1880. 

Salisbury's Government was defeated in the new House of Commons, Janu-

ary 26, 1886, and resigned. Gladstone resumed office. On June 7, 1886, he was 

d~feated, 341-311, on his Home Rule Bill.(5) He secured dissolution, June 27. 

On June 21, 1895, Lord Rosebery's Government wa~efeated, 132-125, 

on the cordite vote, and resigned.(6) Salisbury took office, finished out 

the session, and dissolved, July a. He had had the previous dissolution, 

June 28, 1892, but had been defeated at the beginning of the new Parliament. 

On December 3, 1905, Mr. Balfour's Government resigned. It had 

been defeated, 199-196, in Committee of Supply, July 20, but had been 

(1) Ibid., vol. CLIII, PP• 1257-1261. 
(2) Ibid., vol. CXCI, PP• 1705 et seq. 
(3) M.orley, "Life of Gladstone" (Macmillan, 1903), vol. II, pp. 207-209. 
(4) Parliamentary Debates, Third Series, vol. CCXCVIII, pp. 1511~1515. 
(5) Ibid., vol. CCCVI, PP• 1240-1245. 
(6) Ibid., Fourth Series, vol. 34, PP• 1712, 1746. 
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yictorious in sixty-one subsequent divisions, and had finished the session.(l) 

on Yr. Balfour's resignation, Sir Henry Campbell-Bannerman took office and 

dissolved, not attempting to meet the existing Parliament. The previous 

dissolution had been granted to Lord Salisbury, September 25, 1900. 

In December, 1909, following upon the Lords' rejection of the 

Budget, Yr. Aaquith obtained a dissolution. He won the election, and the 

Lords passed the Budget. The Government then introduced a Parliament Bill 

to curtail the powers or the House of Lords. A heated controversy followed, 

and when a Constitutional Conference of representatives of the Government 

and the Opposition failed to reach agreement, the Government determined to 

carry through its o7n plan. The Parliament Bill had not yet been intro-

duced in the House or Lords, but the huge Conservative maJority there, and 

the temper or that majority, made the Bill's fate almost a foregone con-

elusion. On November 11, 1910, therefore, :Jr. Asquith placed before the 

King a request for dissolution of Parliament. On November 15 he informed 

the King that he would require also an undertaking, if the election gave 

the Government an "adequate majority", to create enough peers to pass the 

Parliament Bill if the Lords should prove intransigent. The King, however, 

insisted that the Parliament Bill must nt least be introduced in the House 

of Lorde before dissolution. It was only after ur. Asquith agreed to this 

that, on the afternoon or November 16, the King consented to dissolution 

and gave the desired undertaking with respect to the creation of peers.(2) 

This is the account given by Yr. Asquith's biographers. Sir Almeric Fitzroy, 

Clerk of the Privy Council, tells what appears to be substantially the same 

story in rather different terms. In an entry in his diary on November 16, 

he condemns the Government for "attempting to force a dissolution • • • 

(l) For details and references, see below, pp. 
(2) Spender and Asquith, "Life of Lord Oxford and Asquith" (Hutchinson), 

vol. I, pp. 296-299. 
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without having a technical case to claim from the Crown the exercise of 

its prerogative in that regard. Lord Morley, in discussing the matter 

this morning,(l) was perfectly frank that the King's position in reference 

to Mr. Asquith's request was a very strong one, and that of the Government, 

'so far as it was at present developed', very weak. The eurptiaing thing 

is that a statesman of Asquith's experience and resource should have com-

mitted himself to a demand which constitutional practice and the dignity of 

the Crown obliged the King to refuse. • • • I put it to Lord Morley that 

the tactics or th~ Opposition were to defer a General Election till the new 

year, and the tactics of the Government to get it over before Christmas; on 

which he remarked drily, 'You have described the situation very exactly' ••• 

The King required the submission of some proof that Ministers were power-

less in a Parliament of their own choosing, in which so far they have not 

met with a rebuff in either House, and during the existence of which they 

have not lost a seat." He notes the promise to introduce the Bill in the 

Lords, the speeches in that House of Lord Lanadowne and Lord Rosebery, and 

Lord Crewe's announcement, on behalf of the Government, that he would 

accept no amendments. Then, in the entry of November 1.3, he adds: "As 

Lord Morley not obscurely hinted, the situation has developed to a point 

at which the King's scrupas in regard to an immediate dissolution have 

been overcome."(2) Lord Newton, in his "Life of Lord Lansdowne", adopts 

almost exactly Sir Almeric Fitzroy's account, and even several of his 

phrases.(3) There seems, therefore, to be little if any doubt that the 

King, on this occasion, at first refused Kr. Asquith's request for dis

solution, and only granted it after the Government had agreed to introduce 

(1) 

(2) 

(3) 

Italics mine. This interview, it is clear, took place before the King 
had granted dissolution. 
Sir Almeric Fitzroy's "Memoirs" (Hutchinson), Hh. ed., vol. II, 
PP• 422-423. Italics mine. 
Newton, "Life ot Lansdowne" (Macmillan, 1929), pp. 404-405. 
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the Bill in the Lords.(l) 

In October 1922, Ur. Lloyd George's Coalition Government resigned 

as the result of an adverse vote at the Carlton Club. Mr. Bonar Law took 

office, October 24, and, without meeting the existing Parliament, dissolved, 

October 26. The previous dissolution had been granted to Mr. Lloyd George, 

November 25, 1918. 

On Yr. Bonar Law's retirement because of ill health, Mr. Baldwin 

became Prime Yinister. Mr. Bon~r Law had given the electorate an under-

taking that the Conservative p1rty would not introduce Protection without 

a direct mandate froo the people. !.~r. Baldwin, having become convinced of 

the urgent necessity of Protection, asked and obtained a dissolution, in 

!;ovember 1923. 

He emerged from the election at the head of the largest single 

party, but without a clPar majority. In the new Parliament, he was defeated 

on a Labour amendment to the Address, and resigned. ~r. ~.:acDon3.ld formed 

a Labour Government, January 22, and carried on, with the support of the 

Liberals, till October a, when the Conservatives moved a vote of censure 

against the Government for dropping the prosecution of one ~r. Campbell, 

editor of the Communist "','/orker's 'Neekly". The Liberals moved an amend-

ment for an inquiry. The Government chose to consider the amendment as 

also involving censure. The amendment carried, 359-198, and the main 

motion as amended carried by 364-19~ "r· MacDonald asked and obtained 

dissolution, which took place November 10. 

The only other British case which calls for notice is the dis-

solution granted to Mr. MacDonald's National Government, October 7, 1931. 

(1) 

( 2) 

Keith, in "The British Cabinet System, 1830-1938" ( Stevens and Sons, 
1939), P• 395, describes Sir Almeric's version of the affair as an 
"ignorant assertion of Sir A. Fitzroy, from whom Lord Morley, for 
whatever reason, had withheld the facta". For these improbable accusa
tions he produces no evidence. 
Parliamentary Debates, Fifth Series, vol. 177, pp. 693-704. 
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The previous dissolution had been granted to Yr. Baldwin, in the spring of 

1929. After the election, be resigned without meeting the new Parliament. 

Kr. KacDonald then formed his second Labour Government, which held office 

till August 24, 1931, when it resigned because of internal dissension, and 

was succeeded by the National Govern~ent. This Government enjoyed the 

undoubted confidence of the House of Commons, but felt it desirable, in 

view of the change in the political situation and the new issues which had 

arisen, to seek a fresh mandate. It accordingly dissolved Parliament, after 

passing certain urgent measures. 

(b) Australia 

( i) Hew South ·,·,·al. es 

New South Wales secured responsible government in 1856. Its 

first Government, ~r. Donaldson'e lasted two months and twenty days. 

Its second, the Cowper Government, had "a 1 i.ke brief existence". The third, 

the Parker Gover~ent, lasted "nearly a year". On September 7, 1857, the 

second Cowper Government took office. It was defeated in the Assembly, 

December 17, 1857, on a bill to increase the assessments and rents of 

squatters, and secured dissolution. It was successful in the election, 

~nd continued in office till October 26, 1859.(1) 

On November 2, 1864, the Martin Government wae defeated, 36-29, 

on an amendment to the Address, and on November 10 it obtained a diesolu-

tion.(2) 

The fourth Cowper Government took office February 3, 1865 and 

continued till January 21, 1866, when it gave place to another Martin 

Government. This lasted till the end of October, 1868, when, having been 

( 1) Sir Henry Partes, "Fifty Years in the Making of Australian History" 
(Longman_s, Green, 1892), pp. 96-99, 101. 

(2) Ibid., p. 153. 
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sustained only by the Speaker's casting vote on an amendment to the Address, 

it resigned. The Government which succeeded appears to have lasted till 

December 16, 1870, when, after a defeat in the Assembly, it gave place ~~ 

the Martin-Robertson Coalition. In January 1872, this Government was decis-

i•ely defeated on the Border Duties question, and on February 1 it obtained 

a dissolution, though the Parliament was comparatively new and Supply had 

not been •oted. The new House, by a vote of 36-11, condemned the grant ot 

dissolution before the voting of Supply. The Government resigned, and Mr. 

(afterwards Sir Henry) Partes took office, Way 14, 1872.(1) 

On November 25, 1874, the Partes Government was sustained only 

by the Speaker's casting vote on the question or the Governor's Ylnute 

respecting the power of pardon. Under the new Triennial Act the existing 

Parliament was already nearing its end. The Govermaent accordingly asked 

tor and obtained a dissolution.(2) 

ID the new House the GoYenmaent was defeated, January 28, 1875, 

by a majority ot 4, and on February 8 it resigned. The new GoYernment 

suffered repeated defeats. On March 6, 1877, Wr. Parkos moved "That the 

retention of' office by Ministers atter having suffered, within nine sitting 

days, four general defeats on motions expressiYe of' condemnation and want 

of' confidence, is subversive of the principles of the Constitution". This 

motion carried by 31-28.(3) The Government thereupon advised dissolution. 

The Governor agreed to grant it, subject to Supply being first voted, and 

reserving the right to reconsider his decision if' Supply were refused. 

The Government tried to get Supply, but tailed, 33-27. It resigned, and 

Sir Henry Parkas took office. 

Ibid., PP• 154, 162, 197, 212, 227, 230-231, 240-248, 250. 
Ibid., PP• 290-292. 
Ibid., P• 294. Sir Hercu1es Robinson, in the Appendix to his "Speeches•• 
(Gibbs, Shal1ard, 1879), PP• 241-258, calls the earlier reverses-merely 
defeats on matters of detail, adding that "adverse motions upon other 
matters or a similar character were before the House". 
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After four months, the new Government found public business, except 

the latimatea, in much the same condition as when it took office. It had, 

lite its predecessor, suffered repeated defeats on minor issues. When Mr. 

Garrett moved a motion on the legal illtarpretation of clause 31 of the Land 

Act, the Premier declared that this was a vital issue. The motion carried 

bJ a Jl&jority of 2. OD August 7, Sir Henry Parkas announced that he would 

attempt to pass the Appropriation Act and would then advise dissolution. 

On August 8, the Treasurer moved that the House go iDto Committee to consider 

the San J'ruciaco Mail Service. Sir John Robertaon JDOVed, in amendment, 

that the Houae do adjourn. The Premier said that if the amendment carried 

he would coneider it equivalent to a refusal to pass the Appropriation Act. 

The amendment carried, 30-24, and on August 9 the Premier recommended tlis

aolution. The Governor agreed to grant it, subject to Supply being first 

voted, and reserving the right to reconsider if Supply were refused. The 

Government considered thia uneatiatactory, and resigned. 

Sir John Robertson then to~ed a Government. Kr. Farnell, leader 

of the third party, gave notice of a motion ot want of confidence. Min

isters, on September 18, retused to poatpone a Government measure; and in 

a diviaion on a temporary Supply Bill tor September they were defeated 

by 2 votes. On September 19 they were defeated, 28-27, on a motion to 

auapend Standing Orders to pasa a Conaolidated Revenue Bill through all 

ita stagea in one da,. Sir John Robertson then aakad tor a dissolution, 

Supply or no Supply. The Governor retuaed, saying that he must first 

satiety himaelf that no alternative was possible. He then called on 

Kr. Alexander Stuart, a prominent but independent supporter of Sir John 

Robertson. Yr. Stuart, on September 21, agreed to try to for.m a Government, 

but on September 26 was obliged to acknowledge his inability to do so. 

The Governor than sent tor Mr. Stephen Brown, who occupied among Sir Henry 

Parkas' supporters a position similar to that of Mr. stuart among Sir John 
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Robertson•s. Kr. Brown also tried to form a Government, but failed (Sep

tember 27). He advised the Governor to grant a dissolution to Sir John 

Robertson, saying that he, ar. Brown, would support an Appropriation Bill. 

The Governor th~ satisfied that there was no alternative, accepted Sir 

John Robertson's advice and granted dissolution. The Appropriation Act was 

then passed.(l) 

The Governor, Sir Hercules Robinson, reporting to the Colonial 

Office on these proceedings, noted that in Britain it was customary for 

Parliament to vote Supply before a dissolution took place, but that in New 

South Wales there had come to be a habit of voting Supply for only a month 

at a time. The Crown was "habitually left without Supply". This, he con

sidered, was obviously an unsatisfactory state of affairs. It was also, he 

thought, not good to allow Ministers to threaten dissolution when proper 

provision had not been made for the public service. He had therefore thought 

it necessary to insist upon Supply being voted, if at all possible, before 

dissolution toot plac~. He had thought that in March dissolution was, apart 

from this consideration, desirable, because of the equal division of parties 

and the "impracticable character of the House, because nearly two and a 

quart~r of the Parliament's three years had elapsed, and because the previous 

dissolution had been granted to the Government's opponents. But unoonditio~ 

acceptance of advice to dissolve would, he thought, have been "not only 

inadvisable but improper -- at all events until every effort to obtain supply 

had been exhausted". 

He noted that the House consisted of 73 members, of whom one was 

the Speaker, three were absent from the colony, 32 usually supported Sir 

Henry Parkes, and 30 Sir John Robertson. The remaining seven, Mr. Farnell's 

party, held the balance of power and had "for many months rendered govern-

(1) Robinaon, loc. cit.; Parkas, op. cit., pp. 294-297. 
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ment by either or the chief parties impracticable". 

In these circumstances he asked for the opinion of the Colonial 

Office on the propriety ot the course be had followed. Lord Carnarvon 

replied that he thought the Governor's course had been substantially right, 

though he thought it better not to give a hypothetical decision. Sir 

T. Erskine Way, consulted by the Colonial Office, agreed that the Governor 

had a right to impose conditions, but thought the foro in which he had done 

so in the first two cases was objectionable. When a decision in this form 

was coDtllUnicated to the Assembly, as was customary in New South '.'iales, it 

gave that body a virtual veto on its own dissolution. The course taken in 

the third case was unobjectionable. Wr. Speaker Brand gave it as his opinion 

that to let the House be the master of its own dissolution by granting Supply 

only from month to month ae it had been in the habit of doing was most undesir

able. ( 1) 

At the openinG of th~ new Parliament, November 28, 1877, a want 

of confidence amendment to the Address, moved by ~lr. Farnell, was carried, 

33-31. The Governor called on Sir Henry Parkas, who, however, found himself 

unable to form a Government. Mr. Farnell then took office, Decamber 18, 1877. 

On December 6, 1878, hie Government was defeated, 41-22, on its Crown Lands 

Bill, "ite principal measure". It asked for a dissolution. The Governor 

refused and the Cabinet resigned. The Governor called on Sir John Robertson, 

who agreed to try to fonn a Ministry, and sed Mr. Farnell to secure Supply. 

Mr. Farnell agreed, but the Assembly refused to make provision for the forth

coming International EXhibition. Sir John Robertson, who had got as far 

as submitting hie list of Ministers to the Governor, thereupon relinquished 

his task, and Mr. Farnell resumed office, December 17. The Assembly, 

however, by a vote of 30-21, refused to transact business. Mr. Farnell 

(1) Robinson, loc. cit. 
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therefore resigned again, and the Governor sent for Sir Henry Parkes, who, 

with Sir John Robertson's help, formed a Government, December 21. Mr. Farnell 

then helped the new Government to obtain Supply, and the crisis passed.{l) 

In July 1880 a Redistribution Act was passed, and at the end of 

the year Parliament, which was in any case approaching the end of its term, 

was dissolved. On November 16, 1882, the Parkes Government was defeated, 

43-33, on its Lands Bill, and obtained a dissolution. It was unsuccessful 

in the elections, and resigned, January 4, 1883.(2) 

On January 5, 1883, Mr. (afterwards Sir Alexander) Stuart took 

office. On October 2, 1885, he prorogued Parliament. Five days later his 

successor, Mr. Dibbs, obtained a dissolution.(3) 

The Dibbs Governmant lasted seventy-five days, when it made way 

for a new Robertson Government, which lasted for sixty-six days, when it was 

defeated in the Assembly. It asked for dissolution and was refused.(4) The 

Governor then sent for Sir Pat rick Jennings, who continued to hold office till 

January 15, 1887, when he resigned because of dissensions in his Cabinet.(S) 

Sir Henry Partes then undertook to form a new Covernment, asking 

the Governor to have Sir Patrick Jennings obtain Supply. But "On the pre-

text of demanding the names of the new Ministers (which the :1ouse knew well 

enough would be formally announced, in regular course, on the motion being 

made to declare their seats vacant), inetea1 of granting Supply, the adjourn-

ment of the House was moved and carried as a vote of censure. At an Execu-

tive Council next morning, the Ministers were sworn, on accepting 

(1) Parkes, op. cit., pp. 297-299; Alpheus Todd, "Parliamentary Government 
in the British Colonies" (Longmans, Green, 1894), 2nd. ed., pp. 794-795; 
Keith, "Responsible Government in the Dominions" (Oxford), 1928 ed., p.l62. 

(2) Parkes, op. cit., PP• 332, 406-407. 
(3) Ibid., PP• 407, 428. 
(4) Keith, op. cit., 1928 ed., p. 163. 
(5) Parkas, op. cit., pp. 407, 429, 431, 449. 



their respective offices, except Sir Henry Parkas • He was sworn as 

Vice-President of the IXecutive Council without office, the office of Colonial 

Secretary being left vacant. Having obtained the Governor's assent to an 

immediate dissolution, he went to the Legislative Assembly alone, i_his __ 

colleagues being all out by reason of their acceptance of office. He now 

asked for Supply, ••• and dared them to refuse it at their peril! ••• 

The Supply asked for was of course granted." On January 19, Parliament 

was dissolved.(!) 

Sir Henry Partes fought the election largely on a free trade 

platform, and was victorious. He held office till January 17, 1889, when 

he resigned, following a defeat on the adjournment. Wr. Jibbs took office, 

and, after a fruitless attempt to secure Supply, dissolved Parliament, 

appealing to the country on a protectionist platform. When the new House 

met, he was defeated, 68-64, on a want of confidence amendment to the Address, 

after holding office only fifty days, and Sir Henry Parkas resumed power.(2) 

In the spring of 1891 the Parkas Government was sustained only by 

the Speaker's casting vote, on a motion of want of confidence. The Parlia-

ment bad only a little over eight months to run. The ~overnment therefore 

asked and obtained a dissolution. In the new House the Government was 

dependent on the Labour party, and when, on October 15, 1891, Labour with-

drew its support, Sir Henry Parkes was defeated, 49-41, on a motion to 

adjourn the debate. He resigned, and on October 22 Yr. Dibbs took office.(3) 

On June 25, 1894, the Dibbs Government obtained a dissolution in 

the ordinary course of events. It resigned without meeting the new Parlia-

ment, and Mr. Reid took office. On June 25, 1895, the Legislative Council 

(1) Ibid., PP• 449, 451-452. 
(2) Ibid., pp. 455-457, 516, 519. 
(3) Ibid., pp. 568, 617-619. The Parliamentary Debates, Journals and Papers 

ot New South Wales have not been available to me tor the years prior to 
1891. 
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rejected the Government's Land and Income Tax Assessment Bill. It had previ

ously rejected a series of other bills. The Government therefore asked dis

solution, and the request was granted, July 5, 1895.(1) 

On July 8, 1898, the Reid GoYernment secured another dissolution 

in the ordinary course. On August 30, 1899, the Government was defeated, 

53-46, on a motion that the report of a coDIDi ttee be read. On the same day 

a motion of want of confidence dealing with a payment to tjr. ~ieild, M.P., 

was moved, and on August 31 an amendment of censure on the same subject. 

On September ?, the Government was defeated, 78-40, on the amen~ent, and 

75-41 on the main motion as amended. It then advised dissolution. On 

September 13 it announced that the advice had been refused. The Reid Govern-

ment resigned, and Sir William Lyne took office.(2) 

On September 25, 1910, LLr. ·,1·ade'e Government obtained a dissolu-

tion. It was defeated in the elections and resigned without ~eating the 

new Parliament. Wr. McGowen formed a Labour .Jovernment, with a "secure" 

majority of 2 in a ~ouse of 90, and the probability of steaJy support from 

4 or 5 Independents. On July 25, 1911, a motion of censure on the Govern-

ment' s land policy was defeated, 42-37; but after the vote two I!lembers 

resigned their seats, leaving the Government with 44 regular supporters in 

a House of 88. On July 26, the acting Premier asked for an adjournment till 

after the by-elections. The Independents objected. The Government was 

sustained on an amendment to the Public Works Funds Bill only by the Speak-

er's casting vote. On July 27, the acting Premier announced that the Cabinet 

had tendered "certain advice", which had been refused, whereupon the Govern-

ment had resigned. "Certain advice" is the customary Australian formula 

(1) Parliamentary Debate·s (New South Wales), vol. LXVIII, PP• 7504, ·7508. 
(2) Ibid., vol. C, pp. 1042·1043, 1084, 1307-1309, 1312. Keith, op. cit., 

1912 ed., P• 190, and 1928 ed., p. 163 says the Governor's refusal was 
"doubtless because there was no real public issue at stake''. 
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tor adTice to dissolve; but according to Keith it meant in this instance 

.. rely advice to prorogue. The House adjouraed, July 27. The Governor 

called on ur. Wade, who, Keith says, asked for a promise of dissolutio,,which 

was refused. The Labour Government was recalled, and Parliament, which was 

still adjouraed, was prorogued on August 1. At the beginning of the new 

session, the Labour Government announced that its resignation had been 

withdrawn.(!) 

On February 18, 1920, Mr. Holman's Nationalist Government obtained 

a dissolution. The election resulted iD the return of 45 Labour members, 

28 Nationalists, 15 Progressives and 2 Independents. The Labour leader, 

Kr. Storey, formed a Government, one of the Nationalist members accepting 

the Speakership. In December 1921, however, the Speaker resigned. On 

December 13, the Government (now beaded by Mr. Dooley) was defeated on the 

adjournment, 45-44, and aeted for dissolution. The Governor refused, and 

the Cabinet resigned. Sir George Fuller, Leader of the Opposition, took 

office. After the change of Government, a new Speaker was elected, the new 

Government understanding that be would report a deadlock and support a die-

solution. He did neither. Sir George Fuller nevertheless requested a dis

solution, was refused, and resigned, December 20. Mr. Dooley was recalled, 

and, having finished the session's non-contentious business, secured a dis-

solution, February 17, 1922.(2) 

Early in 1927, according to Keith, Yr. Lang, the Labour Premier, 

asked for dissolution with the support of only one of his Ministers. He 

was refused. He resigned, was recommissioned, and formed a new Government, 

(1) 

( 2) 

Parliamentary Debates (New South Wales), Second Series, vol. 41, 
PP• 1813, 1914, 1924, 1950, 1998, 2002; vol. 42, p. 2; Keith, ''Respons
ible Government in the Dominions", 1912 ad., pp. 1615-1618; 1928 ed., 
PP• 175-176. 
Parliamentary Debates (New South Wales), Second Series, vol. 85 1 
PP• 2602, 2619, 2621; Round Table, vol. 12, pp. 702-708. 
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which then requested and obtained dissolution.(!) The previous dissolution 

had taken place by efflux of time, April 18, 1925, under the auspices of the 

Labour party's opponents; the Legislature then elected had held five sessions, 

and had passed a Redistribution let. 

The next dissolution took place about the middle of 1930, under 

the auspices of Mr. Bavin's Government. The Government ••a defeated and 

resigned. Mr. Lang formed a Labour Goverument, which, however, was dismissed, 

UaJ 13, 1932. Mr. Stevens' Government assumed office May 16, and dissolved 

Parliament Mar 18.(2) 

(ii) Victoria 

On December 30, 1867, the McCulloch Government obtained a dissolu-

tion because the Upper House refused to pass the Appropriation Bill. Parlia-

ment was in its fourth session. 

In 1868, when the McCulloch Government resigned, Wr. Fellows 

•required a right to a dissolution, in case of a refusal of supplies. • • • 

The Governor reserved his judgment ••• according to cirewmstances."(3) 

On Mar 29, 1872, the Dutty Government was defeated, 39-34, on an 

amendment to the Address, condemning ita exercise or the power of patronage 

and expressing want of confidence. It asked tor a disaolution, setting 

forth ita reaaons in an elaborate Memorandum. In the United Kingdom, it 

contended, when a Government was defeated in the Commons, "the alternative 

ot resignation or diaaolution ie left absolutely to the discretion and 

responsibility of the Uiniatera". A dissolution is justifiablea "1. When 

a vote or 'no confidence' is carried against a government which has not 

(1) 

(2) 

(3) 

"Responsible Government in the Dominions", 1928 ed., P• xvii; Journal 
ot Comparative Legislation, Third Series, vol. 9, P• 252. 
Bratt, "The King and Hie Dominion Governors", PP• 156-174; Australian 
Year Boot, 1932, P• 72. 
Ruaden, "Australia" (Chapman and Hall, 1883), vol. 3, PP• 364-365. 
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already appealed to the country; 2. when there are reasonable grounds to 

believe that an adverse vote against the Government does not represent the 

opinions and wishes of the country, and would be reversed by a new Parlia

ment; 3. when the existing Parliament was elected under the auspices of the 

opponents of the Government; 4. when the majority against a Government is 

so small as to make it improbable that a strong Government can be formed 

from the opposition." The Memorandum also set forth that the Assembly 

contained three parties and had defeated two Governments, and contended that 

the House was "in the condition of an agent from whom his principal has 

withdrawn authority". There was at issue the "paramount question" of "mining 

upon private property". 

The Governor, Lord Canterbury, refused the request for dissolution. 

In his reply to the Duffy Yemorandum he noted his responsibility to the 

Crown, but bas~d his decision mainly on United Kingdom usage. He observed 

that the fact that in Britain in rec~nt years no Sovereign had refused a 

dissolution did not warrant the inference as to British practice made by 

the Yemorandum. He declined to admit that any or all of the four points 

mentioned ~ould, under all conceivable circumstances, and without any 

reference whatever to any other fact or facta, however important, justify 

a dissolution". In the English cases of 1701, 1710, 1769 and 1784, cited 

in the Kemoranduc, there was an actual or prospective inability of the 

Government to carry some great "measure", which was not the case in this 

instance. He quoted Sir Robert Peel on the danger of admitting "any other 

recognized organ of public opinion than the House of Commons". In reply 

to the suggestion that the effect of refusal would b~ to give Mr. Francis, 

Leader of the Opposition, an opportunity of dissolving "a few months hence", 

Lord Canterbury said that, before granting a request for dissolution he must 

first try to find other advisers, that the necessity for a dissolution "would 

unquestionably arise" if the balance of parties proved to be such as to 
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prevent the successful conduct of public business; that he recognized 

"that it would not conduce to the present or future efficiency of Administra

tions or Legislatures if hie acceptance or the resignations of his present 

advisers, instead of his acquiescence in their reco~endation of a dissolu-

tion, were to be followed immediately, or closely, by his acceptance of a 

similar recommendation based on similar grounds from their successors", 

as that would give rise to charges (unfounded) of partisanship and "would 

not have removed or even materially palliated existing dif'ficul ties "• The 

retiring Premier took this to mean that a new Government would be refused a 

dissolution. Yr. Harker, in the Asssmbly, protested that it would be unfair 

to the new Government to make this known. Mr. Wrixon pointed out that the 

Governor had said "under similar circumstances", and the Governor himself 

assured Mr. Francis, the new Premier, that he had inserted the provisoes 

purposely.( 1) 

Kr. Francis was able to carry on successfully with the existing 

Assembly. He secured a dissolution early in 1874, and somewhat later 

resigned on account of ill-health, being replaced by ~r. Kerferd. On July 29, 

1875, Yr. Kerferd's Government was sustained, 37-36, on an item in the Budget 

reaolutions. It requested dissolution. Yr. Kerferd's ~emorandum to the 

acting Governor set forthz {a) that at the election of 1874 the only issue 

was constitutional refo~1 (b) that there was now an important new issue, 

financial policy; (c) that the Assembly, by a majority of 10, had rejected 

a motion that the Government's financial proposals were "not satisfactory"; 

(d) that the Opposition was not united1 {e) that the Government expected 

a ''decided working majority", as the press indicated a public opinion favour

able to the Government. Mr. Kerferd denied that the acting Governor must 

(1) Parliament•ry Debates (Victoria), vol. 14, pp. 435, 468-474, 485; Todd, 
"Parliamentary Government in the British Colonies", 2nd. ed., pp. 771-
774. 
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exhaust all possibilities or carrying on the Government with the existing 

Assembly; no British statesmen or writers said so. 

The acting Governor, in refusing the request, agreed with Mr. Ker-

ferd that it was desirable to adhere to British practice, but added, "as 

closely as circumstances will permit•. The Victorian Assembly, he contended, 

was "differently constituted ••• from the House of Commons";(l) the 

application of British principles was "attended with some difficulty, and 

required, if possible, more circumspection". The majority of 10 to which 

Mr. Kerferd referred was not in a full ~ouse; the electorate must have con-

sidered finance among other subjects at the previous election; the press 

did not give an adequate indication of public opinion, and no change in the 

general position could reasonably be expected as a result of dissolution.(2) 

Kr. Kerferd resigned, and on August 10, 1875, Sir Graham Berry 

for.ned a Government. On October 6, the new Cabinet was defeated in two divis-

ions on ita Budget proposals, 38-35, and 39-34. It asked for a dissolution, 

on the grounds (a) that the House elected in 1874 had not legislated on the 

one issue of that election: (b) that there were reasonable grounds, furnished 

by the results of ministerial by-elections and other indications of public 

opinion, for expecting that the Gove~ent would win the election; that 

the Opposition was disunited; (c) that the Assembly had transacted no public 

business, and had rejected the financial proposals of two Governments in 

two months. Mindful, evidently, of Lord Canterbury's words about refusing 

dissolution to one Government and then granting it to anothor, soon after-

wards, on similar grounds, the Premier took pains to point out that his 

position was very different from Ur. Kerferd's in July. Yr. Kerferd had 

had a majority (which, it had been said, might have been three instead of 

(1) Just what this meant is not explained. It may have referred to the 
existence of a multiple-party system in Victoria. 

(2) Parliamentary Debates (Victoria), vol. 21, pp. 923-927. 
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one had not some of his supporters been absent), and some said that it had 

been only one part of his financial scheme which had been in question. 

The acting Governor refused, saying that there was no substantial 

difference between the two requests, and suggesting that the differences 

over the financial proposals were matters of detail rather than of principle. 

The Government then resigned, October 13, 1875.(1) 

Sir James licCulloch took office October 20 and carried on till 

after the dissolution of 1977, when he resigned. On Jecember 4, 1879, Sir 

Graham Be~ry's Government was sustained by 42-38 and 43 -38 on its Constitu-

tion Act Amendment Bill. Under the provisions of the Constitution, these 

majorities were insufficient to carry such a measure. The Government asked 

and obtained dissolution, December 9. The Governor's reasons for granting 

the request, communicated to the Assembly on December 16, were (a) that the 

Parliament would soon expire by efflux of ti~e; (b) that the previous die-

solution had b9en granted to the Government's opponents; an1 (c) that the 

Reform ~ill had never been sub~itted to the electors in its then shape.(2) 

The Berry Government resigned before the new Parliament met, and 

Yr. Service formed a Government. On June 24, 1880, a month and thirteen 

days after the opening of the session, the new Government's Constitution 

Act Alteration Bill was 1efeated, 43-41. The House then adjourned. Next 

day the Governor gave assent to bills awaiting it; on June 26 Parliament 

was prorogued by Proclamation, and on June 29 it was dissolved. The Govern-

ment, in requesting dissolution, pointed out that the previous dissolution 

had been grante1 to its opponents, and that as 41 newspapers favoured the 

bill as compared with 17 against it, and public meetings had favoured the 

bill and dissolution, there was a reasonable expectation of a good working 

majority. The Governor, Lord Normanby, in granting the request, noted 

(1) Ibid., PP• 929, 1255, 1258·1261, 1272, 1277. 
(2) Ibid., vol. 32, pp. 2167-2168, 2176, 2267. 
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that Sir Graham Berry had been so decisively defeated at the polls that he 
had not even met the new House; that therefore the country presumably 

favoured the principle of the Service Bill; that the question had been 

agitated for three years and must be settled; and that an alternative Govern-

ment was impossible.(!) 

The new Parliament met July 22, 1880. A vote of want of confid-

ence moved by Sir Graham Berry was carried without a division, July 23, 
before the Speech from the Throne. On July 27 a want of confidence amend-
ment to the Address carried 48-35. Next day the Service Government resigned, 
and on August 3 Sir Graham Berry took office again.(2) 

On June 30, 1881, Sir B. O'Loghlen's motion of want of confidence 
in the Berry Governoent carried, 41-38. The Government asked for a dissolu-
tion, and was refused, Zuly 5. Sir Graham Berry, in making his request, 
pointed out to the Governor {a) that the previous dissolution had been granted 
to his opponents; (b) that at that election the one issue had been constitu-
tional reform, and that the Government had now settled this question; 

(c) that there were three or four parties in the Ass&mbly, of which the 

Government's was the strongest; (d) that an alternative Government would be 
feeble; (e) that public meetings favoured dissolution; (f) that the Opposi-
tion had brought forward no policy; (g) that as the colonial Constitution 
was, according to May, the very image and reflection of parliamentary govern-
ment in England, British practice applied in Victoria; (h) that, "all burn-
ing questions having been disposed of", this was a "singularly happy occas-
ion for asking the country to decide who its Administrators shall be". 

Lord Normanby replied that all authorities agreed that frequent 
and sudden dissolutions were bad. It was necessary that there should be 

(1) Ibid., vol. 33, P• 757, and extract from the Gazette at end of that volume. 
(2) Ibid., vol. 34, pp. 42, 52-53, 59. 
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some great question of public policy at issue before a dissolution could 

properly be asked for. "It is not considered a legitimate exercise of the 

prerogative to dissolve simply for the purpose of strengthening a party 

which has lost its majority in the House." There had been two elections 

within sixteen months: one to Sir Graham Berry on his Reform Bill, when the 

then Opposition won a majority; one to ~r. Service on his Reform Bill, which 

he had placed before the country at the previous election and which the Assem

bly had defeated. At the second election, July 1880, the Service Government 

had been defeated, but the margin between the two parties had been only about 

4,000 votes. Hence it was clear that neither party could expect a clear 

majority. To grant the principle that a Governoent had a right to dissolu

tion on demand would deprive Parliament of its independence. The Cabinet 

would become "the master of Parliament instead of the servant of the Crown". 

It was true that tl:ere was no recorded case of refusal in ~gland since 

1832; but there were two reasons for thiet first, that the same publicity 

was not given to such communications between the Crown and its advisers in 

England as in Victoria; second, that no British Governcent would ask for 

dissolution in such circumstances as those in which Sir Jraham Berry was 

making his request. It was at least the Governor's duty to try to find 

an alternative Government before granting the request for dissolution, and 

he must therefore refuse in this instance to accept his Winisters' advice. 

The Berry Government then reeigned, and Sir B. O'Loghlen formed a Govern

ment, which carried on with the existing Parliament.(!) 

On August 28, 1894, the Patterson Government was defeated, 46-42, 

on a motion of want of confidence. On September 4 it obtained a dissolu

tion. The previous dissolution had been granted to its opponents, in 1891, 

and they had, after defeat in the Assembly, January 18, 1893, by a vote 

(1) Ibid., vol. 36, pp. 2918-2920, 2929-2930. 
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ot 45-42 on a want of confidence motion, resigned.(!) 

On November 30, 1899, the Turner Government was defeated, 47-36, 

on a want of confidence motion condemning its administrative JJaikness and 

vacillating conduct of public business, culminating in the imprisonment of 

a man whose guilt the Government itself said was not proven and on whose 

case it had advised that no turther action be taken. The Government asked 

for dissolution, and was refused, and Mr. UcLean assumed office, December 5.(2) 

On December 3, 1908, the Bent Government was defeated, 37-25, on 

a want of confidence motion. It secured a dissolution, December 7. It h:.d 

had the previous dissolution, about two years before, and the maximum term 

of Parliament was three years.(3) 

On December 4, 1913, the Watt Government was defeated, 31-29, in 

committee, on a "vital" portion of its Electoral Districts Bill. It asked 

for dissolution and was refused. The previous dissolution had been granted 

to a Government of the same party, October 24, 1911. Upon being refused 

dissolution, the Government resigned. ~ .. r. l!tElie took office, with a Govern-

ment of eight Ministers with, and four without, portfolio. Under the law 

as it then stood, all the 1.~inistere with portfolio vacated their seats. In 

their absence, on December 9, one of the Uinisters without portfolio moved 

the customary adjournment, which was defeated, 35-13. On Jecember 11, a 

motion of want of confidence was moved, and on December 16 this carried, 

40-13. Yr. Elmslie then tendered advice to dissolve, pointing out that his 

Labour Government had 20 supporters, the official Opposition 28, and the 

{1) Ibid., vol. 74, pp. 1578, 1580. 
(2) Ibid., vol. 93, pp. 2830, 2835; Keith, "Responsible Governmont in the 

Dominions", 1928_ ed., p. 163; Quick and Garran, "Annotated Constitution 
of the Australian Commonwef4.].th'' (Angus and Robertson, Melville an<.l l~ullen, 
1901), p. 464. 

(3} .Parliamentary Debates (Victoria}, vol~ 119, p. 785; :Watt, op. cit., 
PP• 229-233. Keith, "Responsible Governttemt in the Dominions", 1912 ed., 
PP• 193-198, and 1928 ed., pp. 165-166, says the Prime Minister supported 
his claim by citing the results of by-elections, and that the Governor 
took into account the parliamentary situation. 
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Conservative Corner party 12. The Governor declined the advice, Mr. Elmslie 

resigned, and a new Watt Government took office, December 22.(1) 

On March 13, 1918, the Bowser Government was defeated, 23-22, 

on-an item in its railway estimates, dealing with wages of the lower grades 

of railwaymen. It asked for dissolution, March 14, and was refused, March 19. 

The previous dissolution had been granted October 23, 1917, to the Peacock 

Government. On Yr. Bowser's resignation, Mr. Lawson took office, with a 

Government including six Yinisters from Mr. Bowser's Government and three 

(of whom the Premier was one) from Sir Alexander Peacock's. This Government 

carried on for the rest of the life of the Parliwment.(2) 

On September 30, 1920, ~r. Lawson secured a dissolution. The 

election returned 31 Nationalists (Government), 20 Labour and 13 Farmers' 

Union. Yr. Lawson survived the first session, but near the beginning of the 

second, he was defeated, 33-28, on an amendment to the Address expressing 

want of confidence in the Government's wheat, redistribution, land settlement, 

hydro-electric and Uorwell schemes. On August 2, the Government asked and 

secured a diesolution.(3) 

On ua, 20, 1924, Sir Alexander Peacock's Government (successor to 

Yr. Lawson's), was defeated, 31-26 on its Zlectoral Districts Bill. On 

May 28 it obtained a dissolution.(4) 

The new Parliament met July a. On July 16, the Peacock Government 

was defeated, 43-16, on a want of confidence amendment to the Address, and 

resigned. Mr. Prendergast took office, his party, Labour, having 28 members 

to the Nationalists' 24 and the Country party's 12. On November 12, the new 

{1) 

(2) 
(3) 

(4) 

Parliamentary Debates (Victoria), vol. 135, pp. 29a0-2981, 2983, 3017-
3018, 3020, 3130-3131. 
Ibid., vol. 148, pp. 875, 877-878, 893. 
Ibid., vol. 157, P• 350. The Round Table, vol. 11, p. 407, and vol. 12, 
P• 407, makes it clear that the main issue was a wheat ~tarantee, and 
that the mutual hostility of Labour and the Farmers' Union made an alter
native Government impossible. 
Parliamentary Debates (Victoria), vol. 166, p. 3690. 
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Government was defeated on a vote of want of confidence, 34-28. Accord-

ing to Keith, it asked for dissolution and was refused. On Mr. Prender-

gast's resignation, Mr. Allan took office, and carried on for the rest of 

the life of that Parliament.(!) 

After the election consequent upon the dissolution of hlarch 4, 

1927, the Allan Government resigned without meeting the new Parliament, 

and was succeeded by the Hogan Government. On November 14, 1928, this 

Government was defeated twice, by 31-30, on its redistribution proposals. 

On November 20 it was defeated 34-28 on a want of confidence motion attack-

ing its alleged maladministration of the police department, inefficient 

protection to dockworkers, and policy in regard to the carrying out of the 

Commonwealth Arbitration Award. It asked for dissolution, was refused, 

and resigned, November 21.(2) 

On October 23, 1929, the WcPherson Government was defeated, 

34-30, on a motion to adjourn to discuss the n~ceseity of public works for 

unemployment and drought relief. It secured a dissolution, November 1.(3) 

The new Parliament met December 11. The Government was at once 

defeated, 36-28, on a want of confidence amendment to the Address, and 

resignedJ and Mr. Hogan assumed office ilecember 12. On April 13, 1932, 

the Hogan Government was defeated, 29-25, on a want of confidence amendment 

to the AddressJ it obtained dissolution, April 22. The issue at stake 

was the Premiers' Plan.(4) 

(1) 

(2) 
(3) 

(4) 

Ibid., vol. 167, P• S6J vol. 168, P• 1410J Keith, "Responsible Govern
ment in the Dominions", 1928 ed., p. 169. 
Parliamentary Debates (Victoria), vol. 178, pp. 2937-2938, 2961-2962. 
Ibid., vol. 180, p. 2542. One Minister in this Government, Sir s. s. 
Argyle, had been a member of the Allan Government. 
Ibid., vol. 181, p. 64, and vol. 183, pp. 76-77. 
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(iii) Queensland 

The first Parliament of Queensland was dissolved May 22, 1863. 

On May 10, 1864, Mr. Douglas, Leader of the Opposition, moving for papers 

on the dissolution, said the Premier had had one election, had received 

a "damaging rebuff", and had then obtained a dissolution, which enabled 

him to make a second appeal to the electors. The Colonial Secretary replied 

that the appeal had been successful.(l) 

Yr. Herbert's Government, which had obtained the dissolution of 

1863, broke up through internal dissension early in 1866, and a new Coali-

tion Government under Mr. Macalister took office. On July 19, this Govern-

ment resigned because of a dispute with the uovernor. There followed the 

episode of Kr. Herbert's temporary Government,(2) after which Ur. Yacalister 

resumed office. On Uay 21, 1867, the Government was defeated, 19-5, on the 

question of the right of the ~.inister of ·.vorks to take his seat without a 

by-election. It thereupon advised and obtained a dissolution. The reasons 

given were (a) that Parliament had been in existence for four years of its 

five year term; (b) that since the last dissolution the population had nearly 

or quite doubled; (c) that parties were disorganized; (d) that, as there had 

been a Co~ion Government, all parties had been tried and there were no 

further expedients to be tried before resorting to another election; (e) that 

in England and in the Australian colonies the Government was regarded as 

entitled to a dissolution in the last session of Parliament. It might have 

been added that the previous dissolution had been granted to a different 

Government, Mr. Douglas, one of the Ministers, having then been in Opposition.(3) 

In the new Parliament, which met in August, the Government was 

----------------------------------------------------------·-----
(1) Parliamentary Debates (Queensland), vol. I, pp. 28-29. I have not been 

able to get any further information on this case. 
(2) See below, p.343. 
(3) Parliamentary Debates (Queensland), vol. III, pp. 45-47, 497; vol. IV, 

PP• 189, 197-198. 
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victorious, 16-14, but resigned, August 14. Next day Mr. Mackenzie assumed 

office. On August 11, 1868, his Government was defeated, 13-11, on an 

amendment to the Address. The Government said it thought itself entitled 

to a dissolution, once redistribution had been carried; but it did not 

press this claim, preferring to tend~r its resignation. The Governor, 

however, refused the resignation. A most interesting debate followed. 

Mr. Kacalister, for the Opposition, claimed that the Government had no 

right to carry on pending the passing of a Redistribution Bill. It must 

resign or dissolve at once. In support of his contention he quoted an 

article in the Saturday Review. This article condemned Disraeli's doctrine 

that a Gover~~ent defeated in a House elected under its opponents' auspices 

was entitled to ask for a dissolution, and approved Jladstone's counter

proposition that even in these circumstances there must be some great question 

of public policy at issue and a reasonable probability of the electorate's 

reversing the decision of the House.(l) But it thought Gbdstone's statement 

of the constitutional position incomplete. ~en if the Government were 

undefeated, even if victory were not reasonably certain, even if the question 

were mainly one of the Government's own existence, the Gover~~ent might 

properly dissolve if it had become impossible to carry on public business 

because support and opposition were so nearly equal. But dissolution, the 

article insisted, was "always an exceptional remedy •••• The House of 

Commons is prima facie the exponent of the national will; an1 if the win

istry does not possess the confidence of the House of Co~lons, it ought 

to resign. • • • Far from having an inherent personal right to dissolve, 

a Minister must always show why he does not resign and why he dissolves ••• 

He must show that there are special reasons why immediate recourse should 

be had to an extraordinary and irregular manifestation of the national will. 

(1) See below, PP• 131-133. 



• • • Either he must show that the national will has not been declared in 
the existing Parliament, because through the equality of parties, the shuf
!lings and vacillations of members, or the varying views to which the House 
commits itself, there is no manifestation of the national will in the delibera-
tions and decisions of the House; or else he must state that, o~ some great 
question, the national will is not really expressed by the existing Parlia
ment, and to the best of his belief, a new Parliament would take a very 
different view, and represent the nation far more adequately." There must 
be something beyond the mere question of the auspices under which the previ-
ous election was held. But "if one Ministry after another were defeated, a 
dissolution must ultimately prevent this idle succession of weak Uinistries, 
not because the particular Yinistry advising the dissolution was not in 
office when the House of Commons was elected, but because its defeat, 
following on the defeats of the other Uinistries, had established that 
the existing House of Commons was not a proper and adequate expression of 
the national will." 

The Colonial Secretary replied that it was in fact impossible for 
either party to carry on in the existing Assembly. Dissolution followed 
almost immediately, without the passin~ of a Redistribution Bill, the debate 
having shown that such a bill would have no chance of adoption.(l) 

In the new Parliament, on November 19, the Government was sus-
tained on the Address only by the Speaker's casting vote. It resigned, 
November 24, and Yr. Lilley took office. On December 30, this Government 
was defeated, 14-10, on the election of a Chairman of Co~nittees; but after 
a reconstruction, the Cabinet carried on.(2) 

On April 26, 1870, the Lilley Government was defeated, 17-6, 
on the Address. It considered it was entitled to a dissolution, but did 

(1) Parliamentary Debates (Queensland), vol. VII, pp. 73, 84-85. (2) Ibid., vol. VIII, PP• 72-73, 95. 
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not ask tor one, preferring to resign, April 27. ~r. Palmar took office. 

When, on July 7, his Government in turn was defeated, 17-11, on a want of 

confidence amendment to the Address, he asked and obtained dissolution, 

July 12. His reasons for making the request were (a) that the first Govern

ment which had met the existing House had resigned after being sustained 

only by the Speaker's casting vote; that the second Government had then 

been defeated, 17-6; that the mover of the amendment which had defeated 

that Government had failed to form a Government, and he (Mr. Palmar) had 

taken office as a last resort; that there was therefore no alternative to 

a dissolution left to try; (b) that the previous dissolution had taken 

place under the auspices of his opponents; (c) that there was a reasonable 

expectation or success at the polls; (d) that there was a great question 

or public policy at issue, namely, whether a large increase of debt and 

taxation should be incurred to build new railways, or whether the Govern

ment should borrow only to meet existing liabilities, finish the railways 

already contracted for, and put the roads into passable condition. 

The Governor, in granting dissolution, noted the ter.ms of the 

want of confidence amendment. It had called for (a) encouragement to 

native industries, (b) a general railwif policy, (c) repeal of the two

thirds clause in the Constitution, and (d) separation of the northern ter

ritory. The first involved Protection. On the second, the old Govern

ment's policy had been defeated. The third, the existing Government had 

proposed to deal with. The fourth had never before been submitted to the 

constituencies. Both parties had been defeated in the House, and there 

were vital issues at stake.(l) 

At the end of 1879 the Douglas Government obt.tned a dissolution. 

On January 16, 1880, it was defeated, 32-20, on an amendment to the Address. 

(1) Ibid., vol. X, PP• 14-15, 112-114. 
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Next day it made way for the Ucllwraith Government. On July 5, 1883, this 

Government was defeated, 27-16, on its Transcontinental Railway Bill. It 

asked and got a dissolution, Supply being first voted.(1) 

On September 9, 1903, Mr. Philp's Government was sustained, 

33-31, in Committee of Wars and Ueans, but resigned. Kr. Morgan took office. 

On June 22, 1904, the Morgan Government was sustained, 36-35, and asked for 

a dissolution. It was refused, June 28, and resigned. The Governor then 

called on Sir A. Rutledge, Mr. Philp's successor, to for.m a Government, 

July s. On July 12, Sir A. Rutledge confessed that he had been unable to 

do so. The old Government, which had retained office pending the appoint-

ment of its successor, then renewed its request for dissolution, which was 

granted, July 21. The previous dissolution had been granted in 1902 to 

the Government's opponents.(2) 

The election of Ma, 1907 resulted in the return of 31 Conserva-

tives, 27 Liberals, and 17 Labour. The new Parliament met in July. Mr. 

Kidston's Liberal Government, which had the general support of Labour, 

asked for enough appointments to the Upper House to ensure passage of its 

measures. The Governor, Lord Chelmsford, refused, and called on Mr. Philp, 

the Conservative leader, to form a Government. When, on November 12, Mr. 

Philp asked the Assembly to adjourn to allow him time to form his Cabinet, 

it refused, and passed a resolution expressing disapproval of the contem-

plated change of Government. Yr. Kidston then, at the Governor's request, 

asked the Assembly to adjourn, which it agreed to do. On November 19, the 

Philp Government met the House, which promptly refused Supply, and on 

November 20 refused to adjourn. On November 22, the House again refused 

Supply and addressed the Governor, saying that the new Government did not 

(1) Ibid., vol. XXXIX, P• 147. 
(2) Ibid., vol. XCI, P• 503, and vol. XCII, PP• 559-561, 563-564. 
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have the confidence o£ the House and requesting him not to grant a dissolu-

tion. The Governor none the less granted dissolution. The previous dis-

solution had, or course, been granted to the Government's opponents.(!) 

wr. Philp's Government was defeated in the elections, and resigned. 

Mr. Kidston resumed office. During the session or 1909 he was several 

times sustained only by a majority of 1, and on August 31, 1909, he secured 

a dissolution.(2) 

(iv) South Australia 

The first South Australian Parliament was elected early in 1857, 

and opened April 22, 1857. On August 11, the Finniss Government resigned, 

after defeat in the Assembly. ;Jr. Baker took office, but on August 27 he 

also resigned, after defeat in the Assambly. Yr. Torrens then took office, 

but on September 24 he in his turn resigned, after defeat in the Aseambly. 

Kr. Hanson took office, but on ~.~ay 21, 1859, he also resigned, after defeat 

in the Assembly. He resumed office, however, and on i.~A.rch l, 1860, obtained 

a dissolution in the ordinary course.(3) 

Shortl~' after the second Parliament met, the Hanson Government 

resigned and the Reynolds Government took office, May 9, 1860. On September 1, 

1860, it was sustained only by th~ Speaker's casting vote, but carried on 

till May 14, 1861, when it resigned, after defeat in the Assambly. Mr. 

Reynolds then formed a second Government, which also suffered defeat in 

the Assembly, and resigned, October 8, 1861. A new Government lasted from 

(1) Ibid., vol. c, PP• 1735 et seq.; vol. CI, PP• 38 et seq.; Keith, op. cit., 
1912 ed., p. 325; Evatt, op. cit., pp. 137-138. 

(2) Parli~entary Debates (Queensland), vol. CIII, pp. 31-32, 468, 580, 
595-597, 645. 

(3) Journals of the Legislative Assembly, 1857-58, pp. 135, 144-145, 182; 
1859, p. 51; South Australian Blue Books listing Parliaments and Min
istries, with dates, hereinafter referred to as "South Australian Blue 
Books". 
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October 8 to October 15, when it was defeated and resigned. 

Government, formed October 17, 1861, resigned in July 1862 "on a question 

of 'assimilation of tariffs', but, after explanations, the resignations 

were withdrawn. In September the 'Ministry, considering that they had not 

a sufficient majority to carry on the business of the country',(l) again 

placed their resignations in the hands of the Governor, but an arrangement 

was made that the existing Uinistry should continue in~fice until the 

prorogation on the 21st. of October."(2) On October 22, 1862, Parliament 

was dissolved. 

The first session of the third Parli~ent met February 27, 1863. 

On June 30, the Waterhouse Governoent resigned. Yr. Dutton took office, 

but on July 7 was defeated in both Houses, and resigned next day. Mr. Bagot 

and Yr. Stow then successively tried to form Governments and failed. Mr. 

Ayers succeeded in forming a Government and finishing the session, though 

"up to the very last hour ••• the Ministry was in jeopardy, a member 

being in the act of moving a vote of censure when the arrival of the Governor 

to prorogue Parliament was announced."(3) 

Yr. Ayers' first Government lasted till July 22, 1864, his second 

from July 22 to August 4, 1864. Yr. Blyth then took office. On August 9, 

1864, the Assembly expressed dissatisfaction with the Government, 18~6. 

"On the 29th. of November such an attack was made on the Government that it 

was felt at length there was no other course left but to advise the Governor 

to dissolve the House, a course he consented to adopt and carrJ into effect 

(1) The Journals of the Legislative Assembly, 1862, p. 286, show the Govern
ment sustained only by the Speaker's casting vote on a motion of want 
of confidence. 

(2) Journals of the Legislative Assembly, 1860, P• 215; 1861, PP• 23, 251, 
261J South Australian Blue Booksf Edwin Hodder, "History of South 
Australia• (Sampson Low, Marston, 1893}, vol. I, PP• 365, 367. 

(3) Hodder, op. cit., vol. I, PP• 367-368. The Journals do not record the 
moving of a vote of censure at the close of the session. 
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so soon as the business then on hand was disposed of."{l) Dissolution took 

place January 25, 1865. 

Mr. Blyth resigned, March 22, 1865, without meeting the new Parlia-

ment. Kr. Dutton took office. On September 20, 1865, he resigned. Kr. Ayers 

then took office, but was defeated, October 19, and resigned. Yr. Hart 

took office, October 21, and carried on till March 27, 1866, when his Gov-

ernment was succeeded by Kr. Boucaut•s. This Ministry lasted till May 2, 

1867, when it gave place to another Ayers Government.(2) 

On March 20, 1868, Parli~ent was dissolved in the ordinarJ cours~ 

The new Parliament met July 31. In September, it rejected the ~overnment's 

land scheme, and Ylnisters resigned. Yr. Hay and Mr. Townsend both failing 

to form Governments, the Governor sent for Kr. Hart, who formed a Government 

which lasted from September 23 to October 12. Mr. Ayers then took office. 

His Yinistry lasted till October 23, when "the acting Governor was advised 

to prorogue Parliament with a view to an immediate dissolution •••• This 

catastrophe was, however, averted" by the formation of a new Government 

under Yr. Strangways, November 2, 1868, and "the session closed without 

the dissolution which more than once threatened the House of Assamb1y."(3) 

During the session of 1869, the strangwaJs Government encountered 

many difficulties in the :1ouse, and suffered repeated minor defeats. On 

February 2, 1870, the Government was defeated, 12-9 and 13-9, on a motion 

to reduce salaries. On February 17, Ministers were again defeated on a 

motion expressing regret that they had advised dissolution, and asking the 

Governor to dismiss them. The Governor replied that he had already granted 

the request for dissolution. He noted that four Governments in less than 

(1) 

(2) 

{3) 

Journals of the Legislative Assembly, 1864, p. 117; South Australian 
Blue Books; Hodder, op. cit., vol. I, P• 369. 
Journals of the Legislative Assembly, 1865-66, P• 34; South Australian 
Blue Books. 
South Australian Blue Books; Hodder, op. cit., vol. II, PP• 1-2, 4-5. 
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one and a half years had all failed to retain the confidence of the Assembly. 

Dissolution took place March 2, 1870.(1) 

After the election, Mr. Strangways reconstructed his Government, 

but at the beginning of the session he was crushingly defeated, and on May 28 

he resigned. llr. Hart took office, Uay 21. The second session of the sixth 

Parliament opened on July 23, 1871. On Novamber 16, a motion of want of con-

fidence was carried by the Speaker's casting vote. Mr. Boucaut, Mr. Ayers 

and Yr. Blyth having all found themselves unable to form Governments, the 

Governor granted dissolution. On November 22, the Assambly passed, 20-9, an 

Address to the Governor regretting the advice to dissolve and asking die-

missal of Minister•• The Governor replied, Novamber 23, refusing the prayer 

of the Address, and dissclution t)ok place the same day.(2) 

On October 18, 1877, a vote of want of confidence in the Colton 

Government was carried by the Speaker's casting vote. Mr. Colton resigned 

and Mr. Boucaut took office. On March 12, 1878, the new Government obtained 

a dissolution.(3) 

The Downer Government, formed June 16, 1885, secured a dissolu-

tion in the ordinary course, Yarch 2, 1887. On June 11, 1287, it resigned, 

and Yr. Playford took office. On December 6, 1889, after some (apparently 

minor) defeats in the Assembly, the Playford Government obtained a dissolu-

tion.(4) 

On November 28, 1899, the Kingston Government was defeated on 

the adjournment, 26-25. It asked for dissolution, and was refused, November 29. 

(1) Journals of the Legislative Assembly, 1870, pp. 322, 356-357, 362; South 
Australian Blue Books; Hodder, op. cit., vol. II, P• 13. 

(2) Journals of the Legislative Assembly, 1871, p. 5; 1871, second session, 
PP• 226, 235, 237; South Australian Blue Books; Hodder, op. cit., vol. II, 
PP• 15-17. 

(3) Journals of the Legislative Assembly, 1877, p. 236; South Australian 
B!Ue Books. 

(4} Journals of the Legislative Assembly, 1889, passim; South Australian 
Blue Books. 
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The previous dissolution had been granted to the same Government, May 1899. 

The Solomon Government took office December 1, was defeated on the adjourn

ment, 25-22, on December 5, and resigned, December 7. Sir Frederick Holder 

then took office and was able to carry on with the existing House.(l) 

In October 1906, ur. Price's Government became involved in a dis

pute with the Upper House over the Council Franchise Extension Bill, and 

asked for dissolution. On October 4, the Gov~rnor refused. He pointed out 

that Parliament had not been long in existence, and that the Government had 

{1) Assembly Debates, 1899, pp. 918-919, 943; Council Debates, pp. 303-304. 
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only a small majority. He did not feel he could grant dissolution till all 

other means of carrying on the government had been exhausted. Efforts to 

find an alternative Government proving fruitless, the Governor retained 

Kr. Price in office, and on October 10 announced that he had accepted his 

advice to dissolve for the purpose or getting a mandate for the bill under 

dispute.(l) The previous dissolution had been granted to the Government's 

opponents nearly two years before. 

Early in 1912, the Verran Government obtained a dissolution because 

of a dispute between the two Houses over the Appropriation Bill. The previ

ous ·dissolution had been granted to its opponents two years before.(2) 

( v) Tasmania 

On July 20, 1872, the Wilson Government was defeated 16-14, on 

a want of confidence motion alleging that it had "no financial policy". On 

August 7, a motion to rescind the vote of want of confidence was lost, 15-14. 

On August 19, the Government obtained a dissolution. Parliament was in its 

second session, the previous dissolution having been granted to the same 

Government, August 7, 1871.(3) 

In the second session of 1872, the Government was defeated twice, 

by 17-13, on a want of confidence amendment to the motion to go into Supply. 

It resigned, and Mr. Innes took office. On July 28, 1873, his Government 

was defeated, 14-10, on a motion to adjourn the debate on the Wast Lands 

Act Amendment Bill, and on July 30, 16-15, on a motion of w~t or confidence 

in its financial measures. It resigned, and Mr. Kennerly took office. 
In 1876, during the parliamentary recese1 Mr. Reibe.r took office. 
On October 17, he was defeated, 11-5, on the representation or mining inter-

(1) Council Debates, 1906, pp. 177, 188J Keith, "Responsible Government in 
the Dominions", 1912 ed., PP• 192-193, and 1928 ed., P• 165. 

(2) Council Debates, 1912, PP• r Assembly Debates, 1912, PP• 

(3) Journals of the Legislative Assembly, vol. XXIII, PP• 48, 60. 
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asts in the House. On November 2, he was again defeated, 13-9, on an 

appropriation for a main road, and on November 17, by the Speaker's casting 

vote, on the question of the Colonial Treasurer's apology to the Upper 
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House. At the end of the session, however, he won adjournment, 12-11. On 

January 19, 1877, the Reibey Government was defeated again, 13-11, on the 

adjournment; on January 23, by the Speaker's casting vote, on a motion of 

censure for pardoning Mrs. Hurst. In the second session of 1877, the Govern-

ment was again defeated, May 9, 16-13, on a motion that, to secure the con-

currence of both Houses "in Public Works and Taxing measures", other ~inisters 

were necessary. The Government thereupon asked for dissolution, on the 

grounds that (a) it had a reasonable expectation of success at the polls; 

(b) there was a great issue of public policy, public works and taxation, at 

stake; (c) it was necessary to secure co-operation between the two Houses. 

The Governor granted dissolution, noting that there had been conflict between 

the two Houses !or several year~ and that the existing Parliament was "mori-

bund" through efflux of time. Reporting to the Secretary of state, he noted 

that the Reibey Government had succeeded to office on the voluntary resigna-

tion of its predecessor during the recess; that it had not yet had a dissolu-

tion; that public business had been hung up by personal questions under both 

Governments; and that he had made it perfectly clear to Mr. Reibey in con-

versation that "nothing but the most extreme and clear public necessity would 

justify the Crown in dissolving after Supplies had been refused", and that 

if the Assembly refused Supplies in this case, he would have to reconsider 

hie decision. He felt that a Governor should be more careful in granting 

dissolution than the Crown in Britain, "as he must sometimes be advised by 

ministers not sufficiently determined to waive small party advantages, some-

what accustomed occasionally to the sledge-hammer style of political warfare, 

and not uniformly imbued with that constitutional knowledge and spirit which 

often seems hereditary and is generally inherent in British statesmen."(l) 

(1) Ibid., vol. XXIV, PP• 20-21; vol. XXV, PP• 68, 72-73; vol. XXX, 
89, 130J vol. XXXII, PP• 139, 147, 150, and second se••ion, pp. 
32; Parliamentary Papers (Tasmania, Legislative Council), 1877, 

pp. 60, 

29, 31-
no. 19. 
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In the third session of 1877, the first of the seventh Parliament, 

the Reibey Government was defeated, July 31, on the adjournment of the debate 

on a want of confidence motion, 15-14, and on August 1, on a want of confid-

ence amendment to the motion to go into Supply, 15-14. It resigned, August 9, 

and Kr. Fysh took office.(l) 

On December 17, 1878, the Giblin Government (2) was defeated, 

16-14, on a motion of want of confidence in its financial policy. It 

resigned, and Mr. Crowther took office. On October 9, 1879, the Crowther 

Government was victorious, 15-13, on a motion for economr and tariff revision 

before income tax, but on October 18 it was defeated, 15-14, on a motion 

of want of confidence. It requested dissolution, on the grounds that: 

(a) parties were so nearly equal that it wae difficult, if not impossible, 

for any Government to carry on; and (b) that there were great issues of 

public policy at stake, namely income and property taxation and constitutional 

reform. The Governor, however, refused, because {a) the previous dissolution 

had taken place only a little over two years before, under the auspices 

of the same party; (b) there was no ground !or believing that a new election 

would alter the strength of parties; (c) there was no distinct division between 

parties on any question to be put to the country; (d) an Income Tax Bill 

had been passed in the last session and the principle of direct taxation 

had been virtually reaffirmed; (e) the appeal would be on a financial policy 

never rejected by the Assembly, nor by the Council at this session; {!) that 

the issue had •not taken a substantial form, or become ~ line of party demarca-

tion"; (g) that the Legislative Council had expressed no opinion on the issue 

this session; (h) that the real issue at an election would be a "personal 

question of confidence in certain Members of the Ministry • • • or of the 

(1) Journals of the Legislative Assembly, vol. XXXII, third session, p. 40; 
also vol. XXXIII, P• xxvii. 

(2) Yr. Giblin had succeeded Mr. Fysh, without any other change in the Cabinet. 
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opposition"; (i) that the financial position was suffering by the delay or 

urgently necessary measures; (j) that dissolution was not warranted until 

it had been "proved" that there was no alternative.(l) 

Kr. Giblin took office on the resignation of the Crowther Govern-

ment. During 1881 Yr. Giblin suffered a series of minor defeats, including 

two by the Speaker's casting vote. On the other hand, he was successful in 

a considerable number of divisions. But his hold upon the House was plainly 

insecure. On Kay s, 1882, he obtained a dissolution. The previous dissolu-

tion had been granted five years before to the Government's opponents.(2} 

(1) Journals of the Legislative Assambly, vol. XXXVI, PP• 31, 34-36. 
(2) Ibid., vol. XL, PP• 31, 33, 43, 58, 70-71, 77-79, 82, 156-157, 173, 176-

178, 188, 194. 
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On August 7, 1884, the Government was defeated, 15-8, on a motion 

to refer a question of guns, ammunition and torpedo stores to the committee 

on Torpedo Stores and Appliances, and on August 13 it resigned. The Douglas 

Government took office. During the session of 1885 it suffered a large 

number of minor defeats, several of them by the Speaker's casting vote. 

On June 28, 1886, the Agnew Government (successor to the Douglas Government) 

secured dissolution.(!) The previous dissolution had been granted to its 

opponents over four years before. 

In 1887, during the parliamentary recess, the Agnew Government 

resigned and Kr. Fysh took office, March 29. On April 30, 1891, he obtained 

dissolution. On August 17, 1891, his Government resigned, and Mr. Jobson 

took office. On October 31, 1893, the Dobaon Government was defeated, 

14-10 and 15-13, on the Ulverstone Railway Bill, and on November 1, by the 

Speaker's casting vote, on the adjournment of the debate. It obtained 

dissolution, December 2.(2) By the Act 54 Victoria, c. 58 (1891), the term 

of Parliament had been shortened to three years; and the previous dissolu-

tion had been granted to a different Government. 

Sir E. N. c. Braddon secured a dissolution in the ordinary course, 

December 29, 1896. On October 6, 1899, the Lewis Government was defeated, 

16-15, on a motion of want of confidence. It secured dissolution, January 26, 

1900.(3) 

The Lewis Government secured another dissolution in the ordinary 

course, March 11, 1903. It was defeated, and resigned before the new Parlia-

ment met. Mr. Propeting's Government took office, April 9. On October 1, 

the two Houses disagreed on the Income Tax, and the Government asked for 

(1) Journals and Papers of Parliament (Tasmania), Assembly, vol. I, pp. 64, 
69, 71; vol. IV, pp. 26, 41, 58, 69, 71, 101-102, 119-121, 132, 146, 
148-149, 156, 159, 164, 180, 181, 184, 192, 200-202, 217-219, 232, 
238, 253, 256. 

(2) Ibid., vol. XXVII, pp. 254, 262. 
(3) Ibid., vol. XL, P• 324. 
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dissolution. The Governor asked time to consider, as the Legislative Council 

had not finally pronounced on the question. On October a, the dispute was 

settled without dissolution.(!) 

On June 17, 1904, the Government was defeated, 12-10, on a motion 

for a Select Committee to inquire into the case of the Government Analyst, 

and also, 16-10, on a motion for a Select Committee to inquire into the 

Education Department. The Upper House had repeatedly rejected taxation 

measures. The Government asked for dissolution. The acting Governor 

refused, because (a) there had bee~he said, no adverse vote in the Assembly; 

(b) the Government was having to give up its taxation proposals anyway, on 

account of the financial situation; (c) the Government had no definite new 

proposals; (d) the House was only fifteen months old; (e) an election would 

be expensive; (f) there was now no great difference between the two Houses.(2) 

The Government resigned, and l:r. 1Vans took office, July 12, 1904. 

HI secured dissolution in the ordinary course, March 2, 1906 and March 26, 

1909. Before the new House met, l~r. £vane resigned, and was succeeded by 

Sir Elliott Lewis, who had not been a member of the Evans Government, and 

whose Ministry included only one of ~~r. 1Vane' colleagues. On October 15, 

the new House voted, 18-10, want of confidence in the taxation policy of 

the Lewis Government, and Sir Elliott Lewia resigned. Mr. Earle, the Labour 

leader, took office October 20. Three days later the House voted want of 

confidence in his Government, 16-10. Mr. Earle thereupon asked for a dis-

solution. He pointed out that the previous dissolution had been granted 

to his opponents; that Mr. Evans had resigned before the new Hoqse met; that 

no member had been elected as a supporter of Sir Elliott Lawia personally; 

that the House contained 12 Labour members, 11 Lewis supporter, and 6 others, 

(1) Ibid., vol. XLVIII, PP• 97, 108. 
(2) Ibid., vol. L, pp. 142, 159; Keith, "Responsible Government in the 

Dominions", 1912 ed., pp. 200-204. 
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of whom 3 were more or less sympathetic with Labour and 1 followed a middle 

course "inclining in many respects towards" Labour. The Opposition \vas 

united only against Labour, and contained no material for forming a stable 

Government. The attempt to unite in one party members elected on various 

policies was "a misrepresentation of the electors"; and the records of 

Parliament showed it had failed. "Within a \veek" the House had voted no 

confidence in two Governments. The Labour Government had been given no 

chance to carry on public business. It had had no chance of stating its 

policy as a Government at an election. It had new financial proposals, 

never yet submitted to the country. There was no possible alternative with 

sufficient support to carry on satisfactorily in that House. The Govern-

ment had reasonable grounds for expecting victory at the polls. 

The Governor refused the request. He said that the Labour party 

had had a chance of stating its policy at the election and of winning support; 

that in his judgment the Government had not reasonable grounds for expecting 

success; that the two Oppositions had arranged a coalition; that there was 

no new issue not before the electors at the previous election; and that it 

was undesirable to incur the "expense and unrest'' of a fresh election 

"after such a short interval of time". ( 1) 

The Earle·Government then resigned, and Sir Elliott Lewis 

resumed office and carried on the government till after the dissolution of 

April 4, 1912, when, before the meeting of the new Parliament, he made way 

for a successor, Mr. A. E. Solomon. The election had resulted in the return 

of 15 Government supporters, 14 Labour and 1 Independent. Mr. Solomon's 

position was therefore precarious. He suffered several minor defeats, and 

was again and again sustained only by a maJority of 1 or by the Speaker's 

casting vote. On December 13, when the session was practically over, the 

(1) Journals and Papers of Parliament {Tasmania), Assembly, vol. LX, pp. 140-
141, 144; Parliamentary Papers (Tasmania), no. 52 of 1909. 
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Independent member deserted the Government. Mr. Earle then gave notice of 

a motion of want of confidence. The Speaker undertook to resign; the Independ· 

ent proved unable, after all, to come to terms with Labour; and the motion ot 

want of confidence was accordingly dropped. Clearly, however, a House con

stituted as this one was was incapable of providing an effective Government; 

and on December 27 Mr. Solomon obtained a dissolution.(l) 

The election resulted in the return of 16 Government supporters 

and 14 Labour members. On April 1, 1914, however, a want of confidence 

motion carried, 15-14. The Government asked for dissolution. The Governor 

refused, and sent for Mr. Earle, informing him that he wished him to take 

office on condition of advising an immediate dissolution. Ur. Earle demurred, 

but accepted office. Once installed, he declined to advise dissolution. On 

April 7, four days after taking office, he set forth his reasons in a memor

andu:n to the Governor. "Two of the cases" in which dissolution should be 

refused, Mr. Earle stated, wer·e: when there is no alternative Government 

possible with the existing Parliament; and when there is no important political 

question directly at issue. In this case an alternative to the late Govern

ment had clearly been possible, and both parties were agreed that there ought 

to be a change in the electoral system before another election took place. 

By refusing dissolution to th~ late Gover~~ent, the Governor had commdtted 

himself to the view that dissolution was not warranted. 

The Governor replied that he was not forcing Mr. Earle to do 

something he was unwilling to do; that Mr. Earle had accepted office on the 

clear understanding that he was to advise an immediate dissolution. He 

added that the position of the Governor was not parallel to that of the 

Sovereign in the United Kingdom: the Governor was not obliged to act on 

advice in the same sense as the Crown in the United Kingdom. Next day, 

(1) Cd. 6863 of 1913, pp. 111-112. 
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the Assembly, without a division, toted that the Governor's imposing of 

conditions was "contrary to the well established usage of Responsible 

Government". The matter was referred to the Secretary of State for the 

Colonies, who agreed that the Governor's action in imposing conditions was 

unconstitutional; that Kr. Earle had accepted responsibility for the pledge 

that he would advise dissolution, but had then changed his mind; that in 

these circumstances, the only means of securing dissolution which the 

Governor could adopt were to persuade Mr. Earle to change his mind again, 

or to dismiss him and find advisers who would agree to a dissolution.(!) 

The Nationalist Government received a dissolution in the ordinary 

course, April 27, 1922. The elections resulted in the return of 12 National-

iste, 12 Labour members, 5 Country party and 1 Independent. On Ocfober 25, 

the Lee {Nationalist) Government resigned, after the defection of some 

Nationalists had made its position untenable. It attempted to get a dissolu-

tion, but the Administrator refused.{2) 

Mr. Lyons took office, and carried on till April 20, 1925, when he 

secured a dissolution. He won the election, and continued in office through-

out the succeeding Parliament. 

(vi) Western Australia 

The third session of the fourth Parliament was held in 1904. The 

tifth Parliament was dissolved in September 1905, on the advice of the Rason 

Government, which had succeeded to office on the resignation of its predecessor. 

The tirst session of the eixth Parliament opened November 23, 1905. In 1906, 

ur. Raeon resigned during the recess, and Sir Newton Moore took office. The 

new Prime Minister and two of his colleagues had been members of the Raaon 

(1} Journals and Papers of Parliament (Tasmania}, Assembly, vol. LXX, PP• 9, 
33-34J Parliamentary Papers (Tasmania), no. 6~or 1914. 

(2) Round Table, vol. 14, P• 831. 
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Government. In the autumn of 1907, the Upper House, by a majority of 2, 

rejected the Government's land tax proposals. Sir Newton Moore asked for 

dissolution. The Governor refused, and also refused to accept the Govern-

ment's resignation, on the ground that his Ministers commanded the approval 

of the Assembly. He prorogued Parliament from Sept6mber 19 till October 8, 

in the hope that during the recess the two Houses would adjust their differ-

ences. His hope was fulfilled.(!) 

(1) Parliamentary Debates (Western Australia), vol. XXXI, p. 1504; Keith, op. cit., 1928 ed., p. 166. 
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(Yii) The Commonwealth 

The first Parliament of the Commonwealth was dissolved November 23, 

1903, Mr. Deakin's Government being then in office. On April 21, 1904, the 

Deakin Government was defeated, 38-29, in committee on its Conciliation 

and Arbitration Bill. It resigned, and Wr. Watson (Labour) took office, 

April 27. On August 12, the Watson Government was defeated, 36-34, on its 

Conciliation and Arbitration Bill. It asked for dissolution and was 

refused.(l) No documents in the case were made public, but Keith S&fs the 

refusal was "no doubt on the broad ground that the possibilities of Parlia-

mentary Government had by no means been exhausted",(2) and "the possibilities 

of carrying on the Parliament were not exhausted, as indeed was the case". ( 3) 

Evatt notes that "Parliament was 1 ess than eight months old, and the state 

of parties was: Labour 24, Yr. Deakin's party (Protectionists) 27, illr. Raid's 

party (Free Trade) 24."(4) It might be added that Supply had not been vote~ 

Yr. Reid took office. On ~une 30, 1905, he was defeated on the 

Address, 42-25, asked for dissolution, and was refused.(S) Evatt•s comments 

are that "Parliament still had more than half its normal life of three years 

outstanding", and that ~r. Deakin was able to form a Government which car-

cied on for the rest of that Parliament.(6) 

On November 5, 1906, Parliament was dissolved, ~r. Deakin being of 

course in office. l.~r. Deakin retained office till November 1908, when I.lr. 

Fisher (Labour) took office. On December 11, 1908, at the end of the session, 

the state of parties wasz Labour 27, Deakin 15, Reid-Cook 32. Before the new 

(1) Parliamentary Debates (Commonwealth), vol. XIX, p. 1243; vol. XXI, 
pp. 4264-4265. 

(2) Op. cit., 1912 ed., p. 191. 
(3) Op. cit., 1928 ed., p. 164. 
(4) Op. cit., p. so. 
(5) Parliamentary Debates (Commonwealth), vol. XXV, pp. 133-135. Turner, 

"Australian Commonwealth" (Ma$on.r ... th ..aMc:l McC""'"'R.ht.on, Hit), pp. 97-100, says 
Mr. Reid had proposed to introduce a Redistribution Bill in order to get 
dissolution. 

(6) Lac. cit. 
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session opened, May 26, 1909, a fusion of the Opposition parties had taken 

place. On May 27, 1909, the Fisher Government was defeated, 39-30, on the 

adjournment of the debate on the Address.(l) It asked for dissolution, 

setting forth its reasons in a memorandum to the Governor-General. A 

Cabinet, it contended, was entitled to a dissolution: "1. ~.'/hen a vote of 

'no-confidence', or what amounts to such, is carried against a Government 

which has not already appealed to the country. 2. Where there is reasonable 

ground to believe that an adverEe vote against the Government does not 

represent the opinions and wishes of the country, and would be reversed by 

a new Parliament." At the election there had been a definite assumption, 

so some of Mr. Deakin' s party said, that there was no possibility of compro.--

mise between Mr. Deakin and the Reid.-Cook party. :.:any members, the Govern-

ment added, had been elected to support the measures set forth in the Speech 

from the Throne. "3. ,:lhen the existing Parliament was elected under the 

auspices of the opponents of the Government. 4. ·.•/hen the majority against 

the Government is so small as to make it improbable that a strong Govern-

ment can be formed from the Opposition. i. When the majority against the 

Government is composed of members elected to oppose each other on measures 

of the first importance, and in particular upon those submitted by the Govern-

ment. 6. When the elements composing the majority are so incongruous as 

to make it improbable that their fusion will be permanent. 7. '!lhen there 

is good reason to believe that the people earnestly desire that the policy 

of the Government shall be given effect to. All these conditions, any 

one ofRhich is held to justify a dissolution, unite in the present instance."( 2) 

The Governor-General refused the request. Evatt says the refusal was in 

accord with previous Australian practice.(3) Keith says it was "prima 

{1) ~att, op. cit., pp. 50 et seq.; Parliamentary Debates (Commonwealth), 
vol. XLIX, PP• 126, 228. 

(2) Quoted in Evatt, op. cit., pp. 50-54. 
{3) Op. cit., P• 54. 
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facie contrary to constitutional usage".(l) 

On April 23, 1913, the Fisher Government (Labour) secured a dis-

solution in the ordinary course. TI1e election returned 38 Liberals, under 

Mr. Cook, and 37 Labour members. In the Senate, however, the standing was 

Labour 29, Liberals 7. In June 1914, the Cook Government asked for double 

dissolution on the Government Preference Prohibition Bill, under the terms 

of section 57 of the Commonwealth Constitution. This section provides that 

the Governor-General may dissolve both Houses if the Senate rejects a bill 

passed by the House and after an interval of three months the House, in the 

same or the next session, again passes it. There was no precedent for such 

a request, and the Governor-General, before giving his decision, consulted 

Sir Samuel Griffith, the Chief Justice, and Sir :iar:rison Moore. Both 

assured him that he had a discretionary power in the matter, and was not a 

mere passive instrument in the hands of his !Jinisters. Sir Sa:nuel Griffith 's 

opinion is particularly notable. ~~e said that the power of double dissolu-

tion "should ••• be exercised only in cases in which the Governor-General 

is personally satisfied, after independent consideration of the case, either 

that the proposed law as to which the Houses have differed is one of such 

public importance that it should be referred to the electors of the Common-

wealth for immediate decision by means of a complete renewal of both Houses, 

or that there exists such a state of practical deadlock in legislation as can 

only be ended in that way. As to the existence of either condition, he must 

form his own judgment." The Governor-General "is not bound to follow that 
-, 

advice Ministers' , but is in the position of an independent arbiter." -
He should have regard, among other things, to the state of parties, whether 

the resignation of Ministers would follow his refusal to act upon their 

advice, and whether in such an event another Government could be formed which 

(1) Op. cit., 1928 edo, Po 165. 
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could carry on without a dissolution of the House.(l) Evatt thinks it clear 

that the Governor-General followed Sir Samuel Griffith's opinion, for Lord 

Novar himself explained that he based his decision on the "parliamentary 

situation" and the impossibility of finding an alternative Government.(2) 

The Governor-General granted the request for double dissolution, which took 

place on July 30, 1914. 

Keith in 1917 treated this case as establishing for the Common-

wealth what he then regarded as the United Kingdom convention that the 

Crown had no discretion in granting or refusing dissolution.(3) Evatt•s 

comments are: "Keith gives too little attention to the particular facts of 

the case and the facts are of supreme significance"; ( 4) and: "I have never 

appreciated the force of the argument that because the Governor-General 

chose to act upon the advice of Ministers who retained the full confidence 

of the House of Representativ~s (so that the possibility of any alternative 

Ministry had to b~ ruled out of considerution) therefore every Governor-

General must act upon the advice of Ministers who had been defeated in the 

House of Representatives (eo that the possibility of an alternative Min-

istry was immediately suggested, and such possibility might be capable of 

exclusion only by the Governor-General consulting the views of leading 

members of the House, or by a subsequent test vote of the House). The 

argument is a plain non eequitur."(S} 

On October 9, 1928, the Bruce Government secured a dissolution 

in the ordinary course. Early in the autumn of 1929, its Maritime Industries 

(1) 18 Canadian Bar ?.'='view, no. 1, pp. 4-5. Sir Samuel added that "the 
element of the duty of an independent exercise of discretion on the 
part of the Governor-General" entered also into the question of grant
ing or refusing dissolution of the Lower House alone. 

(2) Ibid. 
(3) Journal of Comparative Legislation, second series, vol. xv11, pp. 227-231. 
( 4) "The King and Hie Dominion Governors'', p. 46; 18 Canadian Bar Review, 

no. 1, loc. cit. 
(5) 18 Canadian Bar Review, no. 1, p. 4. For Keith's reply, see 18 Canad

ian Bar Review, no. 7, pp. 587-588. 
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Bill was amended in committee so that it should not be brought into force 

till after a referendum. As the Constitution provided for no such refer-

endum, ~r. Bruce advised dissolution, promising to ask for Supply before 

the dissolution should actually take place. The Governor-General, "in view 

of this assurance", accepted the advice. ~att notes that, though Parlia-

ment was only ten months old, the bill had been declared by the House to 
that 

be urgent;~some supporters considered that the Government had no mandate 

for the bill; that the House had virtually invited its own dissolution; and 

that it was highly improbable that Hr. Scullin, the leader of the Labour 

Opposition, could have formed a Government. He adds, however, that neither 

Yr. Bruce nor the Governor-~eneral seems to have paid any attention to the 

"parliamentary situation".(!) Dissolution took place, September 16, 1929. 

!Juring the session of 1931 charges wer·~ made that .Mr. Theodore, 

Treasurer in llr. Scullin's Labour Government, had used public relief funds 

for party advant~ge. On Uovember 25, Mr. Beasley moved tha adjournment to 

discuss a matter of urgent public importance, namely the selection of men 

in connection with federal relief grants. :Jr. Scullin warned the House that 

if the Government were def~ated on this motion it would mean a general 

election. The motion that the question be now put was carried, 37-32, and 

the adjournment carried on the same division. Yr. Scullin thereupon asked 

for dissolution. The Governor-General, in granting the request, quoted Keith, 

"Responsible Government in the Dominions", 1928 edition, PP• 147-148, "Sov-

ereignty of the British Dominions", pp. 244-246, and "Dominion Autonomy in 

Practice", p. 5;(2) but he also noted that the strength and relation of the 

various parties in the House, the fact that the Appropriation Bill had been 

passed, and the probability of an early election being necessary, tended to 

(1) "The King and His Dominion Governors", PP• 234-235. 
(2) For Keith's opinions, see below, pp. 152-168, 234-236, 243-244, 247, 

258-259, 262, 265, 270, 317, 334-337. 
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support the case for acceptance of the advice.(l) 

(c) New Zealand 

In October 1872, Mr. Stafford, defeated in the House, asked for 

dissolution. He pointed out that the previous dissolution had been granted 

to the Fox Government, December 30, 1870, and that the Parliament then 

elected ha& defeated both ~r. Fox's Government and his own. The Governor, 

in reply, asked about provision for Supply; and pointed out (a) that Parlia

ment was only eighteen months old,(2) (b) that too frequent dissolutions 

would make members mere "delegates" instead of independent representatives; 

(c) that the country was indeed divided, but that there was no great public 

question at issue between the two parties. He wanted to try to get a new 

Government on a wider basis before having recourse to a dissolution. Mr. 

Stafford had said that he had a good prospect of winning a majority at an 

election. The Governor thought not. For these various reasons he therefore 

refused the request, basing his decision on British practice.(3) ~r. staf-

ford resigned, October 11, 1872. 

On October 13, 1877, Sir George Grey took office, on the defeat 

of the Atkinson Government. Soon afterwards the Opposition moved amotion 

of want of confidence. An amendment was moved that, as the Government had 

not yet declared its policy, the House declined to express either confid-

ence or want of confidence. On the motion that the words proposed to be 

omitted stand part of the question, the Government was sustained only by 

the casting vote of the Speaker, who took the stand that, in accordance 

with parliamentary tradition, it was his duty to give his vote in such a 

sense as to allow further discussion. On November 6, immediately after 

(1) 

(2) 
(3) 

On this case, see Parliamentary Debates (Commonwealth), vol. 132, 
pp. 1888 et seq., especially PP• 1899, 1906, 1910, 1926-1927. 
Its maximum duration was then five years. 
Parliamentary Debates (New Zealand), vol. XIII, PP• 580-582. 
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this division, Mr. McLean, of the Opposition, moved that, as the Government 

did not have a majority, it should resign. This motion was ruled out of 

order. The motion that the words of the amendment to the want of confidence 

motion be inserted was then negatived. On November 7, the Government was 

defeated, 38-37, on a motion that when the House rose it should stand adjournedd 

till Monday, November 12; on November 8, it was again defeated, 38-37, on an 

amendment to a motion to adjourn; later it was defeated by 34-32 on an amend-

ment to a motion to adjourn the debate; on November 12, it was again defeated, 

38-37, on a motion to adjourn the debate, and on an amendment to a motion 

to adjourn the debate. ( 1) On November 14, Sir George Grey asked for a dis-

solution. 

In his memorandum to the Governor, he pointed out that the existing 

Parliament had been elected on the ques~ion of the abolition of the provinces, 

which had now been settled. It had been elected under the auspices of the 

Government's opponents. There were no distinct party lines. The vote of 

want of confidence in the late Government had been passed by 42-38. The 

motion of want of confidence in tho Grey Government had been moved before it 

had even prepared its policy, and notice of the fresh motion of want of con-

fidence had been :;iven only on :·:ov~ber 7, after the Government had intimated 

that prorogation woul1 take place November 16. Several members had voted 

want of confidence in both the late and the existing Government. The fact 

that the Parliament had been elected under the auspices of the Government's 

opponents (2) was in itsel~ sufficient to justify dissolution. But in 

addition there was the unsatisftctory state of public business after four 

months of the session; the Government expected a large working majority, 

and believed it could settle the native question; and there were questions 

(1} Ibid., vol. XXVII, PP• 22, 28, 64-65, 72-73, 100-102, 109~120, 145-147; 
Journals of the House of Representatives, 1877, p. 285. 

(2} The previous dissolution had been granted on December 6, 1875. 
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of finance and the representation of the people to be considered. "An 

appeal to the constituencies appears, therefore, to be constitutional as 

well as just and necessary." Sir George also quoted Lord Derby and Lord 

Palmerston to the effect that an appeal was proper on the question of con

fidence in Yinisters, and further quoted Lord John Russell, Cox, Bagehot 

and Disraeli to support his claim. He noted that an article in the London 

Times of March 23, 1877, on the refusal of dissolution to Sir Graham Berry, 

had emphasized that the questions of the tiDe which had elapsed since the 

previous dissolution and the auspices under which it had been held were 

vital, and that it was "rarely" proper to ask for dissolution of a Parlia

ment elected under one's own auspices. 

Th~ Governor, in refusing the request, said, in the first place, 

that the Grey Government had never had the confidence of the House, the 

Speaker's casting vote being always siven to allow reconsideration. The 

prerogative of the Crown to dissolve at any time was of course undoubted. 

But it required to be exercised with great judgment. The Crown was called 

upon "to use, to some extent at any rate, its own discretion", and this was 

still more true of a Governor "who is directly responsible to the Crown". 

He felt obliged to refuse dissolution (a) because he was convinced the 

difficulties could be solved without it; (b) because this was only the 

second session of the Parliament, and both Governments had assured him that 

it would be necessary to pass a Redistribution Bill in the next year, which 

would almost necessitate a further dissolution; (c) because it was a bad 

time of year for an election, which would interfere with the harvest and 

shearing; (d) because there was no ''great measure or principle in discussion 

in the House which could be submitted for the consideration of the constitu

encies", and "so far as the Governor is aware, no such measure or principle 

is at present known to the public"; (e) because there was no evidence for 

the Government's expectation of a majority; (f) because Supply had not been 

voted. 
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Next d&J Grey replied, insisting that he had the same rights ~s 

British statesmen; and on November 19, in a further communication to the 

Governor, he declared that the Governor was not responsible to the Crown 

but to the lawa he was responsible to the Crown only in the sense that 

he was responsible for all his acts. 

The Governor, on December 6, replied that he "in no wrq :·rishedj 
..._ 

to deny that Ministers in New Zealand have, in matters which do not affect 

Imperial interests, the same rights that Ministers possess in England; but 

the Governor does not believe that, under similar circumstances, a Minister 

in England would ask for a dissolution". He then quoted the Peel-Russell-

Gladatone doctrine,(l) which he said had oftea been expressed in Parliament, 

that a llinister was not entitled to a dissolution "when there was no great 

political question directly at issue between the contending parties, and 

simply in order to. maintain in power the particular Winisters who happen 

to be in office".(2) 

The Grey Government, thus rebuffed, resumed its attempt to conduct 

public business in the existing Parliament. On November 29, it was sus-

tained by the Speaker's casting vote on the motion to commit the Civil 

List Bill, but defeated, 32-30, on the motion that the Chairman do leave 

the Chair. On December 6, it was defeated again, 33-32 and 27-13, in 

Committee of Supply, but was victorious on two other motions, 28-16 and 

28-23, and then was defeated again, 21-17. It was, however, successful 

in obtaining Supply, and finished out the session.(3) 

After prorogation, Grey again asked for dissolution and was again 

refused. The Governor said that there was a fair prospect of the Government 

securing support in the existing Parli~ent, and no definite question at 

(1) See below, PP• 
(2) Parliamentary Papers (New Zealand), 1877, A 7. 
(3) Parliamentary Debates (New Zealand), vol. XXVII, PP• 586-587, 753-754, 

756, 761-763, 766-767. 
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issue. The Secretary of State for the Colonies approved the refusal.(l) 

The Grey Government survived the session of 1878, but on October 3, 

1879, it was defeated on an amendment to the Address, and asked and obtained 

dissolution, on condition of summoning the new Parliament at the earliest 

possible moment.{2) 

Grey lost the election, and was succeeded by Mr. Hall. On November 8, 

1881, the latter, who enjoyed the confidence of the House, obtained a dis-

solution. 

On June 11, 1884, the Atkinson Government was defeated, 41-32, on 

a want of confidence amendment to the Address. It asked for a dissolution, 

which was granted, June 17, the actual dissolution taking place June 27. The 

previous dissolution had been branted on November 8, 1881, to a Government 

of the sainc party, but the maxjmum term of Parliament was now three years. 

Yr. Fish, in the ~ouse, denounced the Government for unconstitutional action 

in advising dissolution of "their own House". r.1r. Bracken replied that there 

would have to be an election in a few months a.nyway.(3) 

(d) Canada 

(i) Prince Edward Island 

Prince Edward Island secured responsible government in 1851. The 

first subsequent dissolution took place June 6, 1853. Y.'hen the Government 

met the new Parliament, it suffered, February 9-13, a series of defeats, and 

on February 15 it reeigne~ The new Government appears to have suffered, on 

May 1, a defeat on the three months' hoist for the Bonded Warehouse Bill, by 

(1) 
(2) 

(3) 

Todd, op. cit., p. 778. 
Parliamentary Debates (New Zealand), vol. XXXII, PP• 162-163J Keith, 
op. cit., 1912 ed., pp. 187-188; 1928 ed., p. 161. 
Parliamentary Debates (New Zealand), vol. 47, PP• 85-86, 126-127, 
153-155, 159. 
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a vote of 14-6. It secured a dissolution in the summer of 1854, an Act 

tor the extension of the franchise having been passed meanwhile.{!) 

On May 6, 1858, the Coles Government secured a dissolution in 

the ordinary course. The new Legislature met on February 17, 1859. Attempts 

to elect a Speaker, February 17-18, proving fruitless, the Colas Govern

ment secured a fresh dissolution, February 19, 1859.{2) 

A dissolution took place on June 16, 1870. After the elections, 

the Government resigned, and Mr. Pope took office. In the session of 1872, 

his Government was defeated, March 5, before the Address had been considered, 

on the swearing in of new members, 15-8. On March 9, it was defeated again, 

15-11, on a motion to discharge Mr. Carlton, witness in a bribery investiga-

tion. On Karch 11, it obtained a dissolution. (3) 

On April 23, 1872, Yr. H&Jthorne took office. On June 24, his 

Government was defeated by the Speaker's casting vote, on an amendment to 

a motion to inquire into the late Government's conduct in respect to the 

railways; but it was victorious, 13-11, on the motion as amended, and was 

sustained on subsequent motions. It finished out the session, but on March 6, 

1873, it obtained a dissolution.(4) 

On Uarch 6, 1879, the Davies Government was defeated, 19-10, on 

a vote of want of confidence. It resigned next dq, and Mr. Sullivan took 

office, March 11. He announced an immediate dissolution, the previous 

dissolution having taken place July 1, 1876, and Parliament being then in 

its third session.(5) 

On Yay 16, 1911, Mr. Palmar formed a Government in succession to 

one of the same party under Mr. Haazard, who had secured a dissolution in 

(1) Journals of the Legislative Assembly, 1854, p. 115 and passim. 
(2) Ibid., 1859, PP• 5-9. 
(3) Ibid., 1872, PP• 2-3, 13. 
(4) Ibid., PP• 9, 19-25, 153-154. 
(5) Ibid., 1879, pp. 14, 16·17; Debates of the Assembly, PP• 127, 136-138. 
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the ordinary course, October 15, 1908. The Palmar Government lost two 

ministerial by-elections and resigned, December 2, 1911. Mr. Mathieson 

took office, December 5, and dissolved Parliament December 6. In the 

previous session, the Haszard Government had on two occasions been sus

tained by votes of 14-12 and 14-13. Mr. Mathieson's majority in the old 

House would therefore have been very small, if not precarious.(l) 

(ii) Nova Scotia 

On April 15, 1859, the Legislature was dissolved, on the advice 

of Mr. Jobnston. The election took place May 12, and the writs were retunned 

June 1. The new House met on January 26, 1860. The Government was promptly 

defeated, 29-25, first on the election of the Speaker, then on that of the 

Assistant Clerk. On January 28, the Government was again defeated twice, 

27-26, on the question of a&Rinistering the oath to Mr. Moseley, one of the 

members-elect. On February 3, it was defeated by 28-26 on a motion of 

want of confidence and siz other questions. It had asked the House to 

inquire into cases of members-elect who, it alleged, had been ineligible 

for election because th~ bad held certain offices of profit under the 

Crown. The House had refused, referring the cases to co~ttees. The 

Government thereupon asked for a dissolution. In its memorandum to the 

Lieutenant-Governor th~ Government said that at least five members were 

ineligible, but it would single out for attention only three cases. It 

quoted the opinion of the law officers of the Crown in England that members 

holding such offices were ineligible; that they could, however, sit and 

vote till declared ineligible; that there would be no remedy except dissolu

tion; that the attempt of such persons to sit and vote in the Assembly 

would "render it necessary for the Crown to put an end to its existence". 

(1) Journals of the Legislative Assembly, 1911, passim; 1912, PP• 13-14. 
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The memorandum further set forth what it alleged would be the consequences 

ot refusal of dissolution: the Government would resign; the Opposition 

would take office; the members in question would in due course be declared 

ineligible; the new Government would then lose its maJority and be obliged 

to resign in its turn; Mr. Johnston would resume office, and while he and 

his colleagues were absent seeking re-election, the Opposition would again 

secure a majority and a third change of 3overnment would take pace.{l} The 

memorandum added that at the late election the Government had secured a 

popular majority of over 10,000, and that a change of 25 votes would have 

given it a majority of 3 seats. 

The Lieutenant-Governor replied that Parliament itself was the 

judge of the eligibility of its members. A new Legislature should be 

dissolved "only ••• under the pressure of absolute necessity, either in 

consequence of the impossibility of carrying on public business, or on 

account of the House itself having committed some act so grossly illegal 

and unconstitutional as to render such a course unavoidable." An ex post 

facto Act or resolution woul~ "undoubtedly" be ground for granting dissolu-

tion. But in this case the Assembly had not done anything of the sort. It 

ha~ett the cases to committees. He therefore refused the request for dis-

sol~tion, and the Government resigned, February 7, 1860.(2) 

(iii) New Brunswick 

In the spring of 1856, Parliament being then two years old, the 

Lieutenant-Governor tried to induce the Fisher Governcent (Liberal) to 

(1) As it turned out, all the members in question were declared eligible. 
(2) Journals of the Legislative Assembly, 1860, PP• 9, 12, 15, 22-25; 

Appendix on "Constitutional Questions", pp. 38-43, 45-46. The Govern
ment raised the question of whether the Lieutenant-Governor was in the 
position of the Queen or or the British Prime Minister. The Lieutenant
Governor replied that he was not in the same position as the Queen. 
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advise a dissolution on the question of the rep-eal of the Prohibition Act 

which, he claimed, was not being enforced. The Government at first refused• 

but when the Lieutenant-Governor insisted, the Provincial Secretary, Mr. 

Tilley, one of the chief supporters of prohibition, agreed to countersign 

the proclamation. He did so, under date of May 21, leaving the date for 

the return of the write blank. The Lieutenant~overnor then dismissed 

the Ministry, and the Grey-Wilmot Government toot office and issued a new 

Proclamation, Ma, 30.(1) 

At the short special session following the election, the Govern

ment easily carried the bill repealing the Prohibition Act, but on the few 

subsequent measures of the session its majority dwindled rapidly. 

The second session opened in February 1857. It was at once 

evident that the Liberals who had deserted their party on the liquor 

question had now returned to it. The Governcent, with 20 supporters, faced 

an Opposition of the s~e number. On February 23, an ~endment to the Address 

was defeated only by the Speaker's casting vote. Next day, Sir A. J. Smith 

(Opposition) declared that he "thought it was time for the Government to 

advise a dissolution". Soon afterwards Mr. Connell, also of the Opposition, 

"advocated an appeal to the country''• On an nection Bill the Government 

was sustained by 21-19, but only because the Speaker left the chair, called 

on an Opposition member to fill it for the time being, and proceeded to 

vote as an ordinary member of the House. On March 12, the Government was 

defeated, 22-18, on a motion for an Address to the Lieutenant-Governor 

in regard to appointments to the Legislative Council; but, as a contemporary 

observer put it, the Government's maJority remained for most purposes still 

"adamantic". On March 21, however, the Government was defeated again, 19-17, 

on an amendment to a Government Railway Bill. It finally accepted the 

(!)Journals of the Legislative Assembly, 1856-1857, pp. 23-27, 88. 
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amendment, which was later embodied in a separate bill introduced by the 

Opposition. About this time, or shortly afterwards, one of the Government's 

supporters, Hr. hlc!.!onagle, finally went over to the Opposition. The Govern-

ment was accordingly obliged to confess that the game was up. On llarch 26, 

immediately after the reading of the Journals, Mr. Gray announced that the 

Ministry had advised the Lieutenant-Governor to prorogue Parliament with a 

view to its immediate dissolution. Thereupon the Opposition moved a motion 

calling on the Government to resign because it had "declared • • • its inabil-

ity to carry on the business of the country". A heated debate on this motion 

was in progress when Black Rod arrived to summon the House to the Legislative 

Council Chamber for prorogation. Dissolution followed, April 1, 1857.(1) 

On February 8, 1865, the Tilley Government obtained a dissolution 

to test the feel in; of the country on the ~uebec Resolutions. It was 

defeated, and an anti-Confe1~ration Government took its place. On April 7, 

1866, the Lieutenant-Governor, in pursuit of the policy of the Colonial 

Office, virtually forced this Governcent to resign, and pro~ptly granted 

dissolution to the new, pro-Con:ederation Government, hlay 9, 1866.(2) 

On May 25, 1882, the Legislature was dissolved. On February 26, 

1883, the Hanington Government was defeated, 22-13, on a want of confidence 

amendment to the Address. It asked for a dissol'..ltion, on the grounds 

(a) that a majority of the members had, on the hustings and after, supported 

the Government; (b) that the Gover~ent had won four subsequent by-elections; 

(c) that the Upper House had passed the Address unanimously; (d) that there 

were no charges of misconduct ag2inst the Government; (e) that Ministers 

(1) Journals of the Legislative Assembly, 1857, second session, pp. 21, 
76, 106, 115; James Hannay, n-:'!ilmot and Tilley" (L!orang and Company, 
1907), p. 184; G. ~. Fenety, "Political Notes and Observations" (S. R. 
Miller, Fredericton, 1867), vol. II, nos. 16-19. 

(2) Journals of the Legislative Assembly, 1866, pp. 83, 202-220, 224. 
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had had a majority of 4 on the election of the Speaker; {f) that three of 

those who had supported the amendment had "until very recently" supported 

the Government, even attending its caucus on February 23; (g) that the 

Speech from the Throne proposed a change to a unicameral Legislature, 

which would "necessarily, under existing circumstances, as we believe, ••• 

involve" an election; (h) that the Governcent had been unfaftiy condemned, 

''without notice or discussion". The Lieutenant-Governor refused the request, 

on the ground that the Assembly was "fresh from the people". Lr. Hanington 

resigned, March 2, Ur. Blair took office March 3 and secured an immediate 

prorogation, after which he carried on successfully for the rest of the 

lite ot the existing Legislature and indeed till he resigned to enter the 

Dominion Cabinet in July 1896.(1) 

{iv) The Province of Canada 

The Hincke-Uorin Government obtained a dissolution in the ordinary 

course, November 6, 1851. At its first session, the new Parliament passed 

a Redistribution Act {c. 152) and a Franchise Act (c. 1~3). At the opening 

of the second session, June 13, 1854, the Government announced that it pro

posed to pass a turther Franchise &•• (a, 188), At ~hee,eRiRg ef ~he !eeond 

f'ar:tsber FrMelliee Bill and a Reciprocity Bill, and to introduce a Clergy 

Reserves Bill, and then to dissolve Parliament. On June 20, an amendment 

and sub-amendment to the Address, condemning the Government for not intro

ducing a Seignorial Tenure Bill and for not secularizing the Clergy Reserves, 

carried, 42-29. On June 23, the Hincks-Morin Government obtained a dissolu-

tion.(2) 

(1) 

{2) 

Journals of the Legislative Assembly, 1883, 
documents of the second session, PP• 31-32. 
Journals of the Legislative Assembly, 1854, 
semi-weekly edition, June 22, 1854. 

first session, PP• 21-24; 

PP• 29-30; Toronto Globe, 
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The Hincks-MOrin Government was defeated in the opening days of 

the first session of the new Parliament, and resigned, September 8; 1854. 

The McNab-Morin Government took office, September 11. On March 10, 1856, 

this Government was defeated, 48-44, on a motion for an Address for a copy 

of Judge Duval's charge in a murder case, but on March 14 it won a vote of 

confidence, 75-42. The Government was then partially reconstructed, but 

on May 26 it resigned as a result of internal difficulties, three Ministers 

having resigned because of the adverse vote of the Upper Canadian members 

of the House in a division in which the Government had been sustained. 

The Governor-General said he would not dissolve at the request of the 

remaining Ylnistere, and sent for Mr. Tache. This Government carried on 

till November 28, 1857, when it secured a dissolution.{!) 

On July 28, 1858, the Government was defeated, 64-50, on the 

question of the seat of Government. It carried the adjournment, 61-50, but 

resigned. Messrs. Brown and Dorion formed a new Government. On August 2, 

this Government was defeated (the Ministers being absent seeking re-election), 

71-31, on a motion of want ot confidence. It asked for a dissolution, on 

the grounds (a) that the late Government had, by its resignation, admitted 

its inability to conduct affairs in a parliament summoned under its own 

advice; (b) that the House, in the new Government's opinion, did not possess 

the confidence of the country, and that the public dissatisfaction had been 

greatly increased by "the numerous and glaring acts of corruption and fraud 

by which many seats were obtained at the last general election, and for 

which acts the house ••• has failed to afford a remedy''; (c) that the 

new Government intended "to propose constitutional measures for the estab-

lishment of • • • harmony between Upper and Lower Canada • • • essential 

(1) Parliamentary Debates (Province of Canada), 1854-1855, PP• 14, 17; 
1856, PP• 123, 168, 170; Journals of the Legislative Assembly, 1856, 
PP• 133, 142. 
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to the prosperity of the province"; {d) that the House, "having, by their 

vote, compelled the late ministry to retire", had taken an "unprecedented 

and unparliamentary course" by voting want of confidence in the new Govern
ment within a few hours of its appointment, while Ministers were absent from 
the House, and before thay had announced their policy. This last fact, I.Ir. 
Brown contended, "affords the most convincing proof that the affairs of the 
country cannot be efficiently conducted under the control of the house as 

now constituted." 

The Governor-General replied that, though he was bound to deal 

fairly with all political parties, his paramount duty was to the Queen and 
the people of Canada, and that the question he had to decide was "what upon 
the whole is the most advanta_:;eous and fair for the people of the province. 

The resignation of the late gov~rnment was tendereri in consewtence of a 
vote • • • which did not assert directly any want of confidence J.n them. 
The vote of !.ionday night the vote of want of confidence in the Brown

Dorion Government was a direct vote of want of confidence on the part of 

both houses. It was carried in the Assembly ••• by a majority of the 
whole house. • •• It is clear that under such circumstances a dissolution, 
to be of any avail, must be immediate •••• It is not the duty of the 

governor-general to decije whether the action of the two houses on i·.londay 
night vras, or ·.vas not in accordance v:ith the usual courtesy towards an 

incominG administration. The two houses are the judges of the propriety 
of their own proceedings. His ~~cellency has to do with the conclusions 
at which they arrive. • • • There are many points which require careful 

consideration with reference to a dissol•1tion at the present time •••• 
I. It has been alleged that tho present house may be assumed not to repre
sent the people; if such were t~e case, there was no sufficient reason 

why ••• the late government should have given place to the present. 

His Excellency cannot constitutionally adopt this view. II. An election 
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took place only last winter. • • • The cost and inconvenience of such a 

proceeding are so great that they ought not to be incurred a second time 

without very strong grounds. III. The business before parliament is not 

yet finished. It is perhaps true that very little which is absolutely 

essential to the country remains to be done. A portion, however, of the 

estimates and two bills, at least, of great importance are still before 

the Legislative Assembly, irrespective of the private business. In addition 

to this, the resolutions respecting the Hudeon's Bay Territory have not 

been considered, and no answer on that subject can be given to the British 

Government. IV. The time of year and the state of affairs would make a 

general election at this moment peculiarly inconvenient and burthensome, 

inasmuch as the harvest is now going on in a large portion of the country, 

and the pressure of the late n10ney crisis has not passed away." On the 

question of the alleged bribery and corruption at the previous election 

the Governor-General asked what assurance he could have that a fresh election 

under the same laws, within "six or eight months of the last" would differ 

in its character. The fact alleged was rather a reason for postp6ning an 

election till Parliament had made provision against such abuses. As to 

the bitter sectional feeling which the new Government's proposed constitu

tional measures were to allSJ, His IXcellency required to be satisfied 

that the measures in question were "a specific, and the only specific", 

and that the Brown-Dorion Government contained the only men who could 

"calm the passions, and allay the jealousies, so unhappily existing". 

"It would seem to be the duty of His Excellency to exhaust every possible 

alternative before subjecting the province for the second time in the same 

year to the cost, the inconvenience, and the demoralization of such a pro

ceeding. The governor-general is by no means satisfied that every alterna

tive has been thus exhausted, or that it would be impossible for him to 

secure a ministry who would close the business of this session, and carry 



82 

on the administration • • • during the recess with the confidence of a 

majority of the Legislative Assembly •••• His Excellency declines to 

dissolve parliament at the present time."(l) 

The Brown-Dorion Government then resigned. The Governor-General 

called on Kr. Gal t, who, however, declined office. His Excellen·cy next 

applied to Mr. Cartier, and the Cartier~acdonald Government, practically 

identical with that which had so recently made way for Ur. Brown, now took 

his place. It avoided the necessity for ministerial by-elections by an 

ingenious use of the wording of the Act on the subject, a proceeding which 

became famous (or infamous) u the "double shu.fne''.(2) This Government 

was able to carry on for the rest of the life of the Parliament. On June 10, 

1861, it secured a dissolution in the ordinary course. 

On May 20, 1862, the Cartier-Yacdonald Government was defeated, . 
61-54, on the Militia Bill. It resigned next day. On May 26, the Sandtield 

Macdonald·Sicotte Government took office. On May 8, 1863, this Government 

was defeated, 64-59, on a motion of want of confidence. About two-thirds 

of the Ministers then resigned, but Sandfield ~cdonald persuaded Mr. Dorion 

to fill Mr. Sicotte's place, and on May 16 the Sandfield Macdonald-Dorion 

Government obtained a dissolution.{3) 

The Sandfield Kacdonald-Dorion Government resigned on March 21, 

1864. The Governor-General called on Mr. Blair, :Uarch 22, then on Mr• Cartier, 

March 23, and .finally on Mr. Tache, March 29. The Tache Government assumed 

office March 30. On June 14, it was defeated, 60-58, on a motion condemning 

its action in regard to the Grand Trunk-Montreal bonds guarantee. On June 17, 

it advised dissolution. The Governor-General accepted the advice, but, 

(1) Todd, opo cit~, PP• 762-769. 
(2) Sir Joseph Pope, "Sir John Ao Macdonald" (J. Durie and Sons, 1894), 

vol. I, PPo 199-20lo 
(3) Parliamentary Debates (Province of Canada), 1862, PP• 113, 117-118, 

140-144, 150-152; Journals of the Legislative Assembly, 1863, pp~ 324-
325; Parliamentary Debates (Province of Canada), 1864, Po 108. 
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being anxious to avoid an election if at all possible, urged negotiations 

for a Coalition Government. These were successful, and no dissolution 

took place.(l) 

(v) Quebec 

On March 2, 1878, the Lieutenant-Governor, Mr. Letellier de 

St. Just, having dismissed the de Boucherville Government (Conservative), 

called on Mr. Joly de Lotbiniere (Liberal) to form a Government. On !Jarch 7, 

the Assembly, by a vote of 35-16, declared its confidence in the de Boucher

ville Government and its want of confidence in any Government which might 

be substituted for it, unless chosen from the majority in the House. Next 

day, by a vote of 34-12, the Assambly voted an Address to the Lieutenant

Governor, declaring that the dismissal of the de Boucherville Government 

"constitutes an eminent danger to the existence of responsible Governm~nt 

in this Province, is an abuse of power in contempt of the majority of this 

House, whose confidence they possessed and still possess and is a violation 

of the liberties and will of the peopleo" On the same day, by a vote of 

32-13, the Assembly voted that second reading of the Supply Bill be sus

pended "until such time as justice shall have been rendered to the majority 

of this House, inasmuch as when the Resolutions upon which the said 3ill 

is based were adopted the cabinet charged with the public business, enjoyed 

the confidence of this House and of the Country, whilst the present admin

istration does not possess that confidence." By a vote of 32-12 it also 

adopted a want of confidence amendment to the motion for new writs for by

elections in the Ministers' constituencies. On March 9, ~r. Loranger 

moved an Address to the Lieutenant-Governor, calling attention to the 

three defeats suffered by the new Government, to the refusal of Supply, 

(1) Ibid., PP• 108-109, 111-112, 198, 201. 
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and to the Government's retention of office against the will of "this House 

and of the Country", and declaring that, as the House contained a majority 

capable of carrying on the public business, there was no necessity for a 

dissolution, "a step which will cause considerable and use~ess expense to 

the Province, and seriously threaten the peace and tranquillity of the people 

of this Province." The Speaker ruled the motion in order, and his ruling 

was sustained, 33-12; but before any vote could be taken, Black Rod arrived 

to summon the House to the Legislative Council Chamber for prorogation~ 

Dissolution followed, March 22, 1878. The previous dissolution had been 

granted to the Government's opponents. June 7, 1875.(1) 

The election gave Mr. Joly what proved to be a rather unstable 

majority. On October 29, 1879, his Government was defeated, 35-29, on a 

motion of want of confidence, arising out of a refusal of the Upper House 

to pass the Supply Bill until the Lieutenant-Governor (:.rr. Robitaille, 

who had succeeded Mr. Letellier de st. Just on the latter's dismissal by 

the Dominion Government) should have chosen new advisers. Mr. Joly asked 

for an immediate dissolution, alleging that the action of the Legislative 

Council was unconstitutional and did not express the opinion of the majority 

of the electorate and that the people should have an immediate opportunity 

to pronounce on this question, and affinming hie belief that the election 

would give his Government a much larger majority than it had previously 

enjoyed. 

The Lieutenant-Governor refused the request. He declared that he 

was "strictly bound to enquire whether the more than ordin~J exercise of 

the Royal prerogatives, with which he is invested, is required for the 

greater advantage of the Province; for he is responsible towards the Crown 

for all political troubles and financial damages from which he can save the 

(1) Journals of the Legislative Assembly, 1877-1878, pp. 218-228. 
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Country, but from which he does not. '.Yhen the Lieutenant-Governor received 

your request, what first struck him was the fact that, since your assumption 

of power, you had already asked the Crown for a dissolution and had obtained 

it. Two dissolutions for the same Cabinet, the extraordinary exercise of the 

most valued of the. Royal preroge.tives twice to the same administration with 

an interval of a few months, such was the first idea which presented itself 

to the mind of the Lieutenant-Governor! Immediately after your entering into 

office, you asked the Crown to dissolve Parliament, and you had a General 

Election. You came out of the electoral struggle --- with a majority, accord

ing to you, --- with a minority according to your opponents. But, in point 

of fact, you were enabled to ca.rry on the Government, at first, with the vote 

of the Speaker only, and subsequently with a majority varying from four to 

two votes; and finally you come and announce • • • that you find yourself in 

the House, formed under the Elections asked for by yourself, in a minority 

of six votes, and you urge a fresh dissolution. Is it in the public interest 

that the Province should be subjected so frequently to general elections; 

Is it in accordance with the spirit of the Constitution that Parliament 

should be dissolved so often? ~oes the renewal of the popular representation 

at such brief intervals tend to ensure the stability and good working of our 

political institutions? To all these questions, the Lieutenant-Governor 

deems it his duty to answer: No. The , • • Constitution • • • has decided 

that the General Elections for this Province should take place every four 

years; and this period is not so long that it should be still further short

ened, except for reasons of extraordinary gravity. The Prime Minister under

stands the deep and prolonged agitation into which a General Election plunges 

society at large, as well as the divisions and demoralization which follow 

it. Apart from these political and social considerations, there are those 

of a financial character. A General Election, and the Session, which a dis

solution at this moment would render inevitable, would coat the Country a 
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hundred thousand dollars; and this is an expenditure which, in the financial 

situation in which we are placed, needs to be duly considered. However, if 

there were reasons sufficiently grave and serious to outweigh all other 

considerations, the Lieutenant-Governor admits that a dissolution might be 

had recourse to. But do such like reasons exist in the present case? A dis-

solution can have but one object, and that is to maintain in power, certain 

men or certain parties. There would not be in this a sufficient compensa-

tion for the sacrifices which the Country would be called upon to make •• • • 

One of the reasons which might be brought forward in support of an appeal to 

the people, would be the necessity of restoring harmony between the two 

branches of the Legislature. But this harmony is very nearly restored, and 

if there exists any other method than dissolution, to complete the reconcilia-

tion of the Council with the Aese~bly, the Lieutenant-Governor considers that 

it is his duty to make use of it. The question for the Lieutenant-Governor 

to decide, is not whether the Government is to become the victim of what 

his advisers qall an irresponsible body. So long as hie l~inisters possessed 

the confidencA of the popular b~anch of the Legislature, he considered them 

as the ~~presentativee of the will of the people and maintained them in their 

position, contrary to the wish expressed by the Legislative Council. But 

now the majority which the Government had in the Legislative Assembly has 

become a minority. The two branches of the Legislature agree upon one of 

the most important points, namely, a change of Government; and it cannot be 

alleged that recourse must be had to extraordinary means to terminate a con-

flict which is in a fair way to be :;erminated by ordinary ones." Noting that 

the existing House had been elected under Mr. Joly's auspices, His Honour 

said he could not understand why the Prime Minister thought a fresh election 

would give him a larger majority. As to the necessity of securing the 

opinion of the electorate on the constitutional question of the Council's 

refusal of the Supplies, he said that the Council's right to reject the 



87 

Supply Bill was questioned by no one; the only question was the "fitness 

of time", upon which the Assembly had already pronounced. He therefore 

refused the request tor dissolution.(l) 

On May 10, 1890, the Mercier Government obtained a dissolution 

in the ordinary course. In December 1891, as a result of disclosures of 

corruption, the Lieutenant-Governor dismissed Mr. Yercier. The de Boucher-

villa Government took office, December 21, 1891, and next day dissolved 

the Legislature.(2) 

On October 30, 1935, the Legislature was dissolved, the Taschereau 

Government being then in office. The Government emerged from the elections 

with only a slim majority. The new Legislature opened March 24, 1936. On 

April 29, an amendment to the Address was defeated, 47-4lJ on May 6, on a 

motion to revert to the Order for second reading of the Old Age Pensions 

Bill, the Government was sustained by a vote of 46-42; on Uay 19, on a 

motion to establish a rural credit system, the vote was 46-39. Meanwhile 

the Government's prestige had been seventy damaged by revelations before 

the Public Accounts Committee, and the Opposition, much encouraged, was 

successfully obstructing public business. The Leader of the Opposition 

had at least twice "dared" the Government to go to the people. On June 10, 

the Lieutenant-Governor gave assent to the bills awaiting it. On June 11, 

Mr. Taschereau, as his last act before resigning in favour of one of his 

own colleagues, advised dissolution. He gave as his reason the fact that, 

though the fiscal year of the province would end June 30, the Budget had , 

not yet been adopted and there was no prospect that it would be even if the 

Legislature sat on into July. The Lieutenant-Governor accepted the advice, 

and dissolution took place accordingly, June 11, 1936.(3) 

(1) Journals of the Legislative Assembly, 1879, pp. 356-360. 
(2) Todd, op. cit., PP• 666-679; Canada Year Book, 1924, P• 78. 
(3) Journals of the Legislative Assembly, 1936, PP• 63-64, 94-95, 123-124; 

Canadian Annual Review, 1935-1936, P• 281. 
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(vi) Manitoba 

On November 11, 1878, the Norquay Government, which had taken 

office October 16, obtained dissolution of the Legislature elected in con-

sequenoe of the dissolution of December 16, 1874. On November 26, 1979, 

Mr. Norquay obtained a second dissolution. During the session he ~a~ enjoyed 

the confidence of the Assembly. But a Redistribution Act (42 Victoria, c. 18) 

had been passed, and it was felt that the new constituencies ought to be 

appealed to forthwith.(!) 

On November 11, 1886, Mr. Norquay secured a dissolution in the 

ordinary course. On December 26, 1887, Mr. Harrison succeeded him as Prime 

Yinister. On January 19, 1888, however, the Harrison Government was obliged 

to make way for the Greenway Government. In the session of 1888, the second 

of the existing Legislsure, Yr. Greenway passed a Redistribution Act (51 Vic

toria, c. 3) and extended the franchise from property owners to residents 

(by 31 Victoria, c. 2, section 3). Accordingly, though his Government 

enjoyed the full confidence of the House, he advised dissolution, which 

took place, June 16, 1888.(2) 

On June 15, 1914, the Boblin Government secured a dissolution 

in the ordinary course. During the ensuing session, a committee was appointed 

to investigate charges of serious irregularities in the construction of the 

Parliament Buildings. When the motion that the report be received was made, 

Yr. A. B. Hudson, of the Opposition, moved (March 30) an amendment of censure 

condemning the Government for "gross and culpable negligence" and demanding 

further investigation by a Royal Commission. On this amendment the Govern

ment tried to force a division, prior to prorogation. Twenty-one members 

(1) Canada Year Book, 1924, p. 80; R. o. MacFarlane, ''Manitoba Politics 
and Parties after Confederation", in Annual Report of the Canadian 
Historical Association, 1940, PP• 51-52. 

(2) Canada Year Book, 1924, p. 80; Journals of the Legislative Assembly, 
1888, first session, passim. 
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of the Opposition then petitioned the Lieutenant-Governor not to prorogue 

the Legislature till a Royal Commission had been appointed; and the Opposi

tion press talked of a dismissal and forced dissolution. The Lieutenant

Governor did not proceed to such extreme measures, but he did insist on the 

Government appointing a Royal Commission; and there was a widespread belie£ 

that he had presented the Government with the choice of a Royal Commission 

or dissolution. Prorogation took place April 1, without a division on Mr. 

Hudson's amendment. Disclosures before the Royal Commission soon made the 

Government's position untenable, and early in May it resigned, Mr. T. c. Norris, 

Leader of the Opposition, taking office May 13. On July 16, Mr. Norris 

obtained a dissolution.(!) 

Mr. Morris secured a dissolution in the ordinary course, March 27, 

1920. The election returned 21 Liberals (Government), 13 Farmers, 11 Labour 

and 9 Conservatives. The Government survived the first session, though sus-

tained on a vote of want of confidence, April 12, 1921, only by the Speaker's 

casting vote. But in the second session it was defeated, March 14, on a 

motion of censure for failing to abolish the Public Utilities Commission as 

ordered by the House on April 28, 1921. !.lr. Norris thereupon resigned. The 

Conservative leader was reported to be ready to form a Government, but as 

the Labour party was ready to support Mr. Norris in finishing the session's 

business (Supply had not been granted), any alternative Gover~~ent was in 

fact impossible. The Lieutenant-Governor, formerly an active Conservative, 

requewted Mr. Norris to continue in office, suggesting dissolution after 

interim Supply had been voted. The views of the various groups, said His 

Honour, were "fundamentally divergent"; there had been "no cohesion or con-

tinuity of co-operation" among them in the past, and would be none in the 

(1) Canada Year Book, 1924, P• 80; Journals of the Legislative Assembly,-
1914-1915, pp. 182, 187-188, 192; Canadian Annual Review, 1915, pp. 620 
et seq.; Manitoba Free Press, March 31, April 1, July 14, 1915. 
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tuture; no Opposition group had a mandate from the people to carry on the 

government. His Honour therefore asked the Government to carry on till an 

"early election, • • • and I will accept your recommendation, subject to 

Supply being granted, that the electorate be consulted as soon as the ante-

cedent necessary steps are taken." Mr. Norris read this proposal to the 

Lagislature on March 20. The Opposition parties accepted it. Supply was 

granted; prorogation took place, April 6; dissolution followed, June 24.(1) 

{vii) British Columbia 

On August 30, 1875, the Walkem Government obtained a dissolution 

in the ordinary course. On January 25, 1876, it was twice defeated, 13-10 

and 13-11, and on January 28 it resigned. On February 1, the Elliott Govern-

ment took office. On March 12, 1877, the Elliott Government was sustained 

only by the Speaker's casting vote on an amendment to refer accounts to the 

Select Standing Committee on Public Accounts. On March 27, 1878, it was 

sustained, 12-11, but two da,s later was defeated, 12-11. On April a, it 

was sustained, 11-10, and on the same day the Prime Minister announced that 

dissolution would take place shortly, by agreement with the Opposition. 

The Legislature was accordingly dissolved on April 12.{2) 

After the election of July 9, 1898, the Lieutenant-Governor, 

Yr. Mclnnes, dismissed the Turner Government, August 8, and called on 

Mr. Beaven, a defeated candidate. Mr. Beaven accepted the commission, but 

found himself unable to form a Government. The Lieutenant-Governor then 

called on Yr. Semlin, who assumed office August 12, 1898. On October 21, 

{1) Journals of the Legislative Assembly, 1921, p. 198; 1922, PP• 238-239; 
Canadian Annual Review, 1922, PP• 765~768; Keith, in Journal of Compara
tive Legislation, Third Series, vol. vi, PP• 136~37, and "Responsible 
Government in the Dominions", 1928 ed., PP• 178-179; Toronto Mail and 
Empire, March 18, 21, 22, 24, 1922; Manitoba Free Press, s~e dates. 

{2) Journals of the Legislative Assembly, 1876, PP• 15~16; 1877, P• 21; 
1878, PP• 54, 57, 60-61. 
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His Honour asked the Secretary or State whether he could grant a dissolution 

of the new Legislature before it had been formally convened. The Secretary 

of State telegraphed against it. On Septamber 12, 1899, the Lieutenant-

Governor wrote the Secretary or State saying he was urging his Prime Minister 

to meet the Legislature or advise dissolution. On January 4, 1900, the Semlin 

Government was defeated; then a member who had been absent arrived and the 

Government was sustained by the Speaker's casting vote. On February 23, 

however, the Government was again defeated, twice, 19-18, first on the previ-

ous question and then on its Redistribution Bill. Mr. Semlin neither resigned 

nor advised dissolution, but asked for time, and on February 27 the Secretary 

of State telegraphed to the Lieutenant-Governor to give it to him, "rather 

than force a dissolution or a change". Yr. Ucinnes replied that it was too 

late, as he had already dismissed Ur. Semlin and called on Mr. Martin. 

Mr. Yartin took office Yarch 1. ~eanwhile, on February 27, the Assembly 

had passed a resolution, 22-15, regretting the dismissal of the Semlin 

Government, which was asserted to have had "efficient control of the House''• 

On March 1, the Assembly voted no confidence in Mr. Martin, 28-1, the Premier 

being the only dissentient! Not very surprisingly, Yr. Martin had a good 

deal of trouble finding colleagues willing to take office with him, and on 

March 24 his Cabinet was still incomplete. On April 10, the Lieutenant-

Governor, in accordance, as he said, with the opinion of the Privy Council 

that the Martin Government should either meet the Legislature or dissolve 

it, granted Mr. Martin a dissolution.(!) 

The Martin Government was defeated, and on June 15, 1900, Mr. Duns-

muir took office. On November 21, 1902, he was succeeded by Mr. Prior. 
17-15, on the adjournment, but was sustained on subsequent votes by 

On May 27, 1903, the Prior Government was defeated, 17-15 and 16-15. Next 
A 

day, however, it was defeated, 19-16, on a motion to proceed to the Order 

(1) Sessional Papers (British Columbia), 1899, pp. 879 et seq.; Sessional 
Paper (Canada) no. 89 of 1899; Journals of the Legislative Assembly 
(British Columbia), 1900, PP• 77-79. 
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tor Supply. On June 1, the Lieutenant-Governor (Sir Henri Joly de Lotbin1\ret 

who had succeeded Kr. Mclnnes when the latter was dismissed by the Dominion 

Government), refused a dissolution to Mr. Prior and called on Mr. McBride. 

Mr. McBride announced his intention of forming a purely Conservative Govern-

ment. His Administration was at once sustained, 19-14, on the adjournment; 

on June 2, the Government announced an impending dissolution; on June 3 and 4 

it obtained Supply; prorogation followed, and dissolution on June 16.(1) 

(viii) The Dominion of Canada 

The first Parliament of Canada was dissolved July a, 1872, on the 

advice or Sir John A. Macdonald. The second session of the second Par1ia-

ment opened October 23, 1873. On October 27, Mr. Mackenzie moved a vote of 

censure. On Nove~ber 6, while the motion was still under debate, Sir John 

A. Yacdonald resigned. Mr. Mackenzie took office, Parliament was prorogued 

on November 7, and on January 2, 1874, the Governor-General granted dissolu-

tion.( 2) 

( e) Newtoundl and 

Newfoundland received responsible government in 1855, Mr. Little 

becoming the first Premier and Attorney-General. An election took place 

in 1855, and another in the autumn of 1859. Before the end or that year 

Mr. Kent succeeded Yr. Little as Prime Minister. Early in 1861, he attacked 

the Governor, Sir Alexander Bannerman, in the Assembly, refused to make any 

explanation, and was dismissed. Mr. Hoyles took office. On March 5, the 

Assembly voted want or confidence in the new Government, 16-12. It fdlowed 

(1) 

( 2) 

Journals of the Legislative Assembly, 1903, PP• 62-63, 65-66, 69-86; 
Canadian Annual Review, 1903, pp. 214-217; 1903-1904, P• 3. 
Canada Year Book, 1924, p. 68; Toronto Globe and Toronto Mail, October 28-
November a. For the 1926 crisis, see below, pp. 220-409. 
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this up by refusing Ways and Means. Mr. Hoy.les thereupon asked and obtained 

a dissolution.{!) 

In the election of 1869, the Carter Government was defeated on the 

Confederation issue and resigned. Mr. Bennett took office. On June 17, 1873, 

the Bennett Government obtained a dissolution in the ordinary course. It won 

a small majority; but before the House met, two Government supporters accepted 

offices and vacated their seats, and one other deserted to the Opposition. 

The Government resigned; Sir Frederick Carter took office, and carried on 

till the end of the session, April 29. His majorities were, however, very 

small: 15-13, 13-12, 11-10, 11-9; and twice, including the division on the 

Address, he was sustained only by the Speaker's casting vote. On September 19, 

1874, therefore, he asked and obtained a dissolution.(2) 

On August 15, 1893, the \'lhiteway Government secured a dissolution 

in the ordinary course. The new Lecislature met on February 15, 1894. On 

the last day allowed for tiling election petitions, the Opposition filed 

petitions aeainst ~ large number of Government supporters, including Ministers. 

In due couree, two of the members in question were unseated by judicial 

decieion; and, as all the petitions were on the same ground, infraction of 

certain provisione of the Election Act of 1889, the result of the remaining 

cases was a foregone conclusion. The Government, seeing its majority about 

to dieappear, advised dissolution. The Governor refused, and called on 

Mr. Goodridge, Leader o! the Opposition. From April 3-10, the Assembly was 

counted out. On April 11, Yr. Bond, one of the ex-Ministers, moved, and 

Kr. Morris eeconded, an amendment to the motion to go into Ways and Means. 

The amendment noted that the Governor had reported to the House, through 

( 1) D. W. Prowse, "History of Newfoundland" (Eyre and Spottiswoode, 1896), 
2nd. ed., pp. 485-486, 488-489; material from an unpublished "History 
ot Newfoundland" by Sir Alfr~i ~. Morine. 

(2) Prowse, op. cit., PP• 495-499j9iorine, op. cit.; Journals of the Legis-
lative Aseembly, 1874, PP• 6, 10, 15, 36, 41-42. 
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the Speaker, that Messrs. Woods and Mooree had been disqualified by a judg

ment of Judge Winter; declared that the Judge had gone outside his province, 

because the money spent in the elections had been spent on the advice of the 

Executive Council under authority of Acts of the Legislature; noted that the 

late Cabinet had advised dissolution "for the purpose of allowing the con-

stituencies to decide this important constitutional issue", that the advice 

had been refused, that the Government had resigned, and that the government 

was about to be entrusted to a minority representing one-third of the Assem-

bly; and proposed that the vote of an earlier date to go into Ways and Means 

be rescinded and that the Speaker do not now leave the chair. This was car-

ried, 18-10. On the motion to go into Supply, a similar amendment was moved, 

rescinding the resolution of Uarch 6 that a Supply be granted. This also 

was carried, 18-10. On April 12, the Legislative Council concurred. On 

April 13, the Assembly resolved that the representatives of the people were 

the "sole guardians of the public purse"; asked the Governor to cable the 

Secretary of State for the Colonies; and requested a dissolution. On 

April 14, the Goodridge Government appBared in the House (its members avoid

ing the necessity of ministerial by-elections by appearing only as EXecutive 

Councillors, and, in some cases, acting Ministers of departments). The 

Opposition promptly moved a vote of want of confidence, declaring that the 

new Cabinet represented only an "insignificant minority". While this motion 

was under debate, Black Rod arrived to summon the members to prorogation. 

A motion not to admit him was carried, 18-7, and the motion of want of con

fidence then passed, 20-7. Prorogation then took place.(l) 

The Goodridge Government did not summon the Legislature again till 

the results of the election petitions had provided it with a majority. In 

a short summer session it then passed necesaary legislation, including meas

ures legalizing its collection of revenue during the recess without legis

(1) Prowse, op. cit., PP• 534-536; Morine, op. cit.; Journals of the Legis-
lative Assembly, 1894, first session, PP• 39-43, 45-54. 
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lative authority. On December 13, however, it resigned as a result of the 

banking crisis.(!) 

In 1897, the Whiteway Government, which had returned to office in 

1895, dissolved the Legislature. It was defeated, and made way for the 

Winter Government. Early in 1900, this Administration was defeated, and 

Sir Robert Bond, Sir William Whiteway's successor, took office. On August 7, 

he obtained a dissolution.(2) 

On September 15, 1908, Sir Robert Bond secured a dissolution in 

the ordinary course. The election, November 2, resulted in a tie, 18-18, with 

the Minister of Uarine and Fisheries having a majority of only one vote and 

a recount in prospect. On November 17, Sir Robert Bond wrote to the Governor, 

eaying that it might not be possible to elect a Speaker, and asking whether 

the correct procedure would not be "tor the Governor to convene the Legis-

lature and immediately dissolve it? " One week before the date scheduled 

tor the meeting of the Legislature, Sir Robert wrote that he would advise 

an immediate dissolution -when the Legislature meets". "There can be no 

good object served", he said, "by ~ attempting to have a Speaker appointed, 

tor both parties are • • • equally divided, and a deadlock must ensue. • • • 
The Crown in England and the Representative of the Crown in the Colonies has 

in practice a regulated discretion to grant or refuse a dissolution, but in 

the Mother Country the uniform practice of two centuries has been for the 

Crown always to grant a dissolution when the Prime Minister requests it, 

with the result that ••• refusal ••• would be ••• exceptional and to 

that extent • • • unconstitutional •••• In the colonies (owing partly, 

perhaps, to their shorter experience of party government, and partly to 

the tact that a Colonial Governor is responsible to the Crown for his dis

cretionary exercise of the prerogative) different considerations have applied 

(1) Journals of the Legislative Assembly, 1894, second session, passim. (2) Journals of the Legislative Council, 1901, passim; MOrine, op. cit. 
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and different principles have obtained." Sir Robert then proceeded to quote 

the cases of Canada in 1858, Victoria in 1872, and New Zealand in 1872, add-

ing that he might quote others, but that the cases would not be parallel, as 

there was always a majority for one side or the other.(l) "One broad general 

principle should ••• guide the Representative of the Crown ••• , viz., 

whether the representative house as then constituted is likely to be able 

to carry on effectively the public business of the country. 'Nhen the Repre-

sentative of the Crown is satisfied that it cannot do so, it has been the 

invariable practice !or him to accede to the advice of his Prime Minister 

and at once grant a dissolution. It is incumbent upon the Representative 

ot the Crown to exhaust every possible alternative before involving the 

country in the expense and inconvenience of a general election." But, Sir 

Robert contended, Sir Edward Uorris could not command the confidence of the 

Assembly or form a coalition. Supply would run out on June 30, and the 

expense of two sessions should be avoided. 

Two days later, February 20, the Governor refused to grant dis-

solution until it had been made clear that there was no alternative. He 

noted that a spring election had been condemned by the Assembly, Novamber 27, 

1854, and early in 1861; that Sir Robert Bond himself and the then Governor 

had both been against a late spring election in 1900; and that, though there 

had been elections in May 1837, 1855 and 1861, there had been none since. 

He felt1lat the Assembly must be allowed a chanc~ to do business. Sir 

Robert Bond hL~self, in an earlier letter, had said that some Opposition 

members might support the Government. Supply had not been voted; he could 

not assume that the Assembly would refuse. There had recently been an 

election, under Sir Robert's own auspices, after he had been in power for 

(1) Curiously enough, neither Sir Robert Bond nor tha Governor seems to 
mentioned the Prince Edward Island case of 1859 (see above, P ~3.) 
which obviously provided the closest parallel. 

h~e 
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eight years. An unusually large number of votes had been polled. There 

was no great specific question at issue. The difficulties of locomotion 

were greater in May than in October or November. In May there would be 

many voters absent on the fishing grounds. Dissolution would involve great 

expense. Sir Robert Bond himself, in 1900, had said that he would not ask 

for dissolution till Supply had been granted. An election involved "abnormal 

excitement, turmoil and distraction from business"; it would provide no cer

tain remedy tor the deadlock; and the longer the delay before another election, 

the greater was the chance that the electorate would change its opinions and 

give a decisive verdict. 

On February 22, Sir Robert Bond replied that he was willing to 

resign and let the Governor try another Government. He insisted, however, 

that his Government had a right to retain office till defeated in the Assem

bly or dismissed. It could not be defeated in the Assembly. If it now 

voluntarily relinquished its right to retain office, then "if, 'when it is 

made clear that by no other constitutional means can a ministry be obtained 

which can induce Parliament to vote supply and carry on the business of the 

country'", would the Governor grant dissolution to the present Government 

or its opponents? He noted the published, signed pledges of members to 

stand by their leaders. His own suggestion that some Opposition members 

might support the Government had been in reference to Sir Edward Morris' 

demand for resignation immediately after the election, and had been made 

before the pledgee were announced. An ~ediate election might allow Supply 

to be voted before June 30. As to hie own remarks in 1900, he noted that 

at that time the Governor had allowed Ministers to violate the law in respect 

of ministerial by-elections, and after the vote of want of confidence in 

February 1900, ehowed a disposition to retain his Ministers, declaring hie 

intention to accede to their request to retain office pending a general 

election, if an tmmediate election were inevitable. The then Governor had 
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said that his Ministers had advised an immediate dissolution, and that "if 

such were found to be inevitable" he would grant it. It had been in relation 

to this set of circumstances that Sir Robert had said he would advise dis

solution till Supply had been voted. As to the contention that there was 

no great specific issue, he declared that the Opposition had put forward a 

policy of contracts for railway construction and operation and other works, 

involving enormous expenditures disastrous to the Colony. 

On February 24, the Governor said he declined to answer what he 

would do in the hypothetical circumstances mentioned in Sir Robert's letter. 

His action would depend on circumstances. As to the pledges of members, he 

noted Sir Robert Bond's previous statement that the attitude of members 

cannot be constitutionally disclosed till the House meets. On February 25 

he added that Sir Robert had sent a personal note about the pledges, Feb

ruary 17, but that that was before the Opposition pledges had been signed, 

and anyhow such intimation would not be enough for the Governor to act on. 

On February 25, the Governor wrote to Sir Edward Morris that his 

object was "a ministry that can obtain supply and carry on business so as 

to render a dissolution of Parliament and a general election in the Spring 

unnecessary". On the same day, Sir Edward Morris agreed to form a Govern

ment "with a reasonable prospect of passing supply and carrying on the busi

ness of the country". If he couldn't get supply, he asked for time to for.m 

a coalition, "and to allow of a general election, should that become inevit

able, being held about May 10". 

The Governor replied in a msmorandum setting forth what he had in 

minds ''What I desire • • • is a ministry that can procure at least six months' 

supply and thus avoid, at least for this Spring, a dissolution of the House, 

a general election, and a second session of the Legislature." If Sir Edward 

tailed, the Governor would hold himself free to apply to any member of the 

Legislature to secure these ends. He would give no promise about a dissolution. 
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On February 28, Sir Edward Morris agreed to the conditions of the 

memorandum. He accordingly assumed office. 

On March 30, the House met. Both candidates for the Speakership, 

Mr. Warren from the Government side, and Mr. Ellis from the Opposition, with

drew. Mr. Warren was then renominated, and defeated, 18-17, Mr. Warren him

self not voting. Mr. Ellis was then renominated and defeated, 18-18, all the 

Government members voting for him, and all the Opposition, including Mr. Ellis 

himself, against! The Governor thereupon prorogued the Legislature. 

On March 31, Sir Edward Morris advised a dissolution. The late 

Prime Minister, he pointed out, had made no effort to obtain Supply. A 

coalition was impossible. No one else could carry on with the existing 

House. The country had never pronounced on the ~orris Government. He was 

confident of securing a substantial majority. He quoted the Duffy Memorandum, 

in Victoria in 1872, noting that in the present case no "vote of confidence" 

had been carried against the Government; that there had been no "adverse 

Tote" in the Assembly; and that there was no legislative majority against 

the Government. He noted also the electoral advantage of being the Govern

ment. 

The Governor, however, wrote Sir Robert Bond, asking about the 

possibility of arranging a compromise which would allow the passing of Supply 

till the autumn. Sir Robert replied that he had resigned to let the Governor 

test the possibility of electing a Speaker and carrying on business under 

another Government. The result, he contended, had been the defeat of the 

new Government, on the Speakership. He accordingly refused to make any 

suggestions or express an opinion while the Morris Government remained in 

office. 

On April 9 the Governor agreed to accept Sir Edward Morris' advice, 

and dissolution took place April 10. 

Sir Robert Bond then remonstrated that the Governor was granting 



100 

to Sir Edward Morris ~·hat he had refused to Sir Robert himself. The Governor 

made the obvious reply that granting dissolution in the changed circumstances 

of April 9 was not at all the same thing as granting it at the time when Sir 

Robert originally requested it.(l) 

Keith's comments are: '~he course followed was exactly in accord-

ance with the law of the constitution. It was the duty of the Governor to 

exhaust every possible chance of forming a Government before he dissolved a 

House which had just met, after a g~nernl election in which both sides had 

placed their policy fully before the country, end which, therefore, must be 

deemed to show that neither party had a clear majority in the country. To 

give under these circumstances a dissolution to the Premier would have prob-

ably meant either a repetition of the first equality of numbers, or at best 

a slight majority for one or the other party, for the possession of the Gov-

ernment in the case or dissolution in Newfoundland has always been regarded 

as a great advantage. It was therefore obvious that a dissolution granted 

to Sir Edward Morris would be likely to result in a substantial majority 

and ••• a stable Government." He adds that if Sir Robert Bond had let 

the MOrris Government elect a Speaker, he could have passed a vote of want 

of confidence, and would then have had a stronger claim to be recalled and 

given a dissolution, but that it is "uncertain" whether he would have got 

it.(2) 

(1) 

(2) 

It may be added that Sir Edward Morris won the election. 

In May 1923, an election took place in the ordinary course, under 

Appendix to the Journals of the Legislative Assembly, 1909: Correspond
ence between the Governor, Sir Robert Bond and Sir Edward MOrris, pp. 342, 
347, 356-363, 369, 371-377, 380, 382-385, 403-404, 406-409, 420, 437, 
439. On the last point, compare Evatt's views in regard to the Canadian 
crisis of 1926, and my reply, pp. 381-383,below. 
Op. cit., 1912 ed., PP• 209-211; 1928 ed., PP• 168-169. Keith also does 
not mention the Prince Edward Island case of 1859. It seems clear that 
if Sir Robert Bond had followed Mr. Coles' example, and advised dissolu
tion only after the House had failed to elect a Speaker, his claim would 
have been very much stronger. 
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the auspices of Sir Richard Squires. The Government was victorious, 23-10. 

On July 23, however, as a result of charges of corruption, Sir Richard Squires 

resigned in favour of Mr. Warren. The Legislature met for the second sessio~, 

April 23, 1924. Next dBJ a motion of want of confidence was moved and carried. 

Kr. Warren made new arrangements and carried on till May 7, when he resigned 

in favour of Mr. Hickaan. On June 3, the Legislature was dissolved.(!) 

In the election of October 29, 1928, the Alderdice Government was 

defeated and Sir Richard Squires returned to power. On February 18, 1932, 

the Assembly asked for an investigation of charges against the Premier, and 

on May 7 he resigned. Yr. Alderdice took office, and on June 16 obtained a 

dissolution.(2) 

(f) South Africa 

(i) The Cape of Good Hope 

On August 25, 1903, Mr. Burton, Bond member tor Albert, moved to 

create a court "to revise both the fines imposed on rebels and the compensa-

tion paid to farmers" for war losses. In the division, the Sprigg Govern-

ment was defeated by a majority of 10. The Prime Minister thereupon announced 

that he proposed to dissolve, jettisoning four important bills. Dissolution 

took place without Supply being voted. The previous dissolution had been 

granted to Sir Gordon Sprigg, when he found himself in a minority in June, 

1898; he had been defeated in the election, and resigned; Mr. Schreiner had 

taken office, carried on till June 1900, and then, on defeat in the House, 

had resigned; Sir Gordon Sprigg had then taken office again.{3) 

The Sprigg Government was heavily defeated in the election of 1903. 

(1) Canadian Annual Review, 1923, PP• 145-146; 1924-1925, P• 76. 
(2) Ibid., 1932, P• 350. 
(3) Ian Co1vin, "Lite of Jameson" (Edward Arno1d and Company, 1922), vol. II, 

PP• 181-182, 200-201, 220-224. 
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on February 18, 1904, it resigned, and the Governor sent for Dr. Jameson. 

The Jameson Government carried on till 1907, when it found itself in diffi-

culties in the Upper House. When the President was in the chair, his casting 

vote gave the Government a majority, but when the House was in committee the 

Government was in a minority of 1. The Government therefore advised dissolu-

tion, and the advice was accepted.(!) 

(ii) The Union of South Africa 

On February 6, 1920, General Smuts, who had succeeded General 

Botha on November 3, 1919, secured a dissolution in the ordinary course. 

The election returned 41 South African party {Government) and 3 Independ-

enta who normally supported General Smuts, 44 Nationalists, 25 Unionists 

and 21 Labour. The choice before the Prime Ylnister was to resign at once, 

or to meet Parliament and try to carry on. If he resigned, it was clear 

that "no other party leader could attempt to form a Government with any 

prospect of success, and an immediate dissolution would have followed". 

He accordingly met Parliament, which supported him throughout the session. 

Efforts to form a composite tour-party Government, or to unite the South 

African and Nationalist parties having failed, and the South African and 

Unionist parties having merged, General Smuts felt that the new political 

situation justified a fresh appeal to the electorate. He therefore advised 

dissolution. The advice was accepted, and dissolution took place, December 31, 

1920. The election give General Smuts 78 members, the Nationalists 44, 

Labour 9 and Independents 1.(2) 

(1) Ibid., PP• 234, 265. 
(2) South African Year Books; Round Table, vol. 11, PP• 193, 198-199, 339, 

432-434. For the South African case of 1939, see Chapter VII. 
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Summary and Analysis of the Precedents in the OVerseas .Empire 

There appear to have been altogether some 108 grants of dissolu

tion in special circumstances, and some 46 refusals, with at least four 

cases in which the Crown or its representative declined to give a prior 

promise of dissolution. The United Kingdom cases are analyzed in Chapter III, 

the Canadian cases of 1926 in Chapters V and VI, and the South African case 

of 1939 in Chapter VII. There remain 86 grants (New South Wales 15, 

Victoria 9, Queensland 8, South Australia I, Tasmania 8, Commonwealth of 

Australia 3, New Zealand 3, Prince Ed:trard Island 6, New Brunswick 3, 

Province of Canada 3, Quebec 3, Manitoba 4, British Columbia 3, Dominion 

of Canada 1, Newfoundland 6, Cape of Good Hope 2, Union of South Africa 1), 

and 43 refusals (New South Wales 9, Victoria 10, Queensland 1, South Australia 

3, Tasmania 5, 'festern Australia 1, Commomreal th of Australia 3, New Zealand 

3, Nova Scotia 1, New Brunwwick 1, Province of Canada 2, Quebec 1, British 

Columbia 1, Newfoundland 2). Of these some analysis is now in order. 

The grants of dissolution may be divided into those to defeated 

Governments and those to Governments enjoying the confidence of the House, 

whether or not they had suffered minor or casual defeats. The distinction 

is not always easy to make, because the information available is sometimes 

not complete enough to make clear whether a given defeat was or was not of 

major importance. Continuance in office for some considerable period after 

a parliamentary defeat or defeats, however (as in New Zealand in 1877), or 

a statement by the Governor that there had been "no adverse vote" (as in 

Tasmania in 1904), may be regarded as evidence that the defeats were of 

small moment; and the number of other doubtful cases is small. For the 

sake of brevity, Governments enjoying the confidence of the House in the 

senee just indicated will be described as "undefeated". 
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(i) Grants to Defeated Governments 

Grants of dissolution to defeated Governments (apart from the 

cases dealt with in other chapters) number at least 42. In some 10 or 11 

of these the Parliament was approaching the end of its maximum term. In 

two cases there had been an extension of the franchise, in one a redistribu-

tion of seats, in one a very considerable increase of population since the 

previous dissolution. In one case, dissolution took place by agreement 

between Government and Opposition, in another by virtual invitation of the 

House itself. In two cases there was a virtual deadlock, the Government 

having been defeated only by the Speaker's casting vote. In four cases, 

dissolution was granted to a ne~ Government which had taken office because 

of the dismissal of its predecessor, in on~ to a Government which had recently 

taken office after the resignation of its predecessor. In 21 cases, one or 

more alternative Governments had already held office since the previous dis-

solution, in 11 others the parliamentary situation virtually precluded the 

formation of any alternative Government capable of carrying on with the 

existing House. In 19 cases (apart froc those where dissolution was granted 

as a consequence of dismissal), the previous dissolution had been granted to 

the Government's opponents. In4v. cases the previous dissolution had been 

granted to a different Governcent. In 12 or 13 cases there was some great 

question of public policy at issue, in two the Government professed to have 

a reasonable sxpectation of success. In one only do the influence or 

instructions of the British Government appear to have played anJ part, while 

in one the instructions of the Dominion Government of Canada were clearly 

decisive. In one there had been a major change in the political situation 

since the previous dissolution. In two cases the Government had proffered 
In one case there had been two prior refusals. 

its resignation before asking for dissolution. In only one case does there 
A 

appear to have been any assertion that the Governor enjoyed a special position 
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which entitled him to act otherwise than in accordance with British practice. 

In at least 23 cases where dissolution was granted to defeated 

Governments the previous dissolution had been granted to the Government's 

opponents, and in at least five other cases to a different Government from 

the one then holding office. In six of these 28 cases there was a great 

question of public policy at issue; in six, the Parliament was already 

approaching expiry through efflux of time, in four more it w~s in the last 

year of its life; in one case, two alternatives, in four cases, three, had 

already been tried; in two, four; in one, five; in four, the previous Govern-

ment had been dismissed; in one, there was a deadlock; in one, the Government 

offered to resign first; in three or four, the parliamentary situation made 

any alternative nearly or 1uite impossible; in one, there was a formal agree-

ment between Government and Opposition, the two parties being very nearly at 

a deadlockJ in one, there had been an extension of the franchise. In only 

two or three of th~ 28 cases does the mere fact that the previous dissolu-

tion had been granted to another Government seem to have been regarded as 

sufficient reason for a new dissolution.(!) 

There appear to have been at least 11 cases where dissolution was 

granted to a Government which had had the previous dissolution. In five of 

these a great question of public policy was at issue; in three, the Parlia-

ment was approaching the end of its term; in two more, it was in its last 

year; in four, the parliamentary situation made any alternative Government 

nearly or quite impossible; in one, there had been redistribution and an 

extension of the franchise; in one, the Government had offered its resigna

tion before asking for dissolution; in one, there was a deadlock; in one, 

the House virtually asked for dissolution; in one, it was at least argu-

able that there was a great question of public policy at issue, and 

{1) Here and elsewhere the incompleteness of the information available 
to me has made it impossible to be more definite. 
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the smallness of the majority against the Government made it at least highly 

doubtful whether any alternative Government could carry on. 

There appear to have been eight cases in which defeated Governments 

obtained dissolutions when the previous dissolution had taken place about a 

year or less before. In each case there appear to have been cogent reasons 

for the grant. In Victoria in 1880, the previous dissolution had been 

granted to the Government's opponents, one alternative had been tried, the 

parliamentary situation rendered an alternative Government impossible, and 

there was a great question of public policy at issue. In Victoria in 1921, 

there was again a great question of public policy at issue, and the parlia

mentary situation precluded any alternative. In Queensland in 1907, the 

previous Government, under whose auspices the previous election had been 

held, had been dismissed. In Tasmania in 1872, the smallness of the Opposi

tion's majority made it at least highly dubious whether an alternative Gov

ernment could carry on: resignation of the Speaker and election of a new one 

from the other side of the House would have placed a new Government in much 

the same position as its predecessor. In the Australian Commonwealth in 

1929, the House practically invited its own dissolution. In Prince Edward 

Island in 1854, the defeat was not necessarily decisive, and there had been 

an extension of the franchise. In New Brunuwick in 1857, there was a dead

lock, the Opposition had twice invited dissolution, and a new political 

situation had arisen since the previous election. The eighth case was that 

cl Mr. Yeighen's Government in Canada in 1926, discussed at length in Chapter VI. 

( ii) Grants to "Undefeated" Governments 

Grants of dissolution to "undefeated" Governments in anything 

like special circumstances number at least 40 (apart from the cases dealt 

with in other chapters). In eight cases the Parliament was approaching 

the end of its maximum term, in five more it was nearly, if not quite, in 
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this position. In one case there had been an extension of the franchise, 

in four a redistribution. In 9 cases there was a deadlock, the Government 

being dependent on the Speaker's casting vote. In five cases the previous 

Government had been dismissed, in seven others dissolution was granted to 

a new Government which had recently taken office as a result of the resigna

tion of its predecessor. In 29 cases (apart from those where the previous 

Government had been dismissed), one or more alternative Governments had held 

office since the previous dissolution, in ~re the parliamentary situa

tion was such as to nake any alternative Government nearly or quite impose-

ible. In at least 26 cases (apart from those where dismissal was involved), 

the previous dissolution had been granted to the Government's opponents, and 

in three more to a different Government. In Fix cases (including the Aus-

tralian "double dissolution" of 1914), there was a question of the relation 

between the two Houses; in four othere there was some other great question 

ot public policy at issue. In two cases there had been a major change in 

the political situation since the previous dissolution. In two others die-

solution was granted only after it had been refused and attempts to carry on 

with the existing House had failed; in another, grant followed refusal to 
twice 

a defeated Government. In one tho Government/proffered its resignation 

before asking for dissolution. 

Apart from cases dealt 7ith in other chapters, there appear to 

have been at least 28 grants of dissolution to "undefeated" Governments 

where the previous dissolution had been granted to the Government's opponents, 

and~ others where it had been granted to a Government other than the one 

making the request. In eight of these 3l cases, the Parliament was near-

ing the end of its maximum term; in four cases, two years of a three year 

term had elapsed (in one of these the Legislature had held five sessions), 
in one, four years and one month of a five year term; 

and in a fifth almost two years had elapsed;/in one, three years and one 

and a half months of a four year term had elapsedf in another, two years 
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and eight months. In six cases the relations of the two Houses were in 

question, in four others there was some other great question of public 

policy. In seven cases there was a deadlock; in two, redistribution; in one, 

an extension of the franchise. In one case, grant followed two refusals 

when it became unmistakably clear that no Government could carry on in the 

existing House; in another, there had been a prior refusal and an unsuccess

ful attempt to find an alternative Government; in a third, grant followed 

refusal to a defeated Government. In one, the Government had twice offered 

its resignation before asking for dissolution. In two cases the previous 

Government had been dismissed; in four, dissolution was granted to Govern

ments which had recently assumed office after the resignation of their pre· 

decessors (in one of these last cases, the Legislature was in its last year, 

and the new Government's majority was so small as to make its position 

extremely difficult}. In one, there had been a major change in the political 

situation since the last election, and there had been two other Governments 

since that election, one of which had been defeated and dismissed after 

being refused dissolution. 

In at least nine cases dissolution seems to have been granted to 

a Government which had had the previous dissolution. In one case the Parlia

ment was almost at the end of its term; in one case three years of a four 

year term had elapsed. In two cases there was a deadlock. In two, the 

previous Government had been dismissed. In one case, where Parliament was 

in its last year, a new Government bad recently taken office after the 

defeat and resignation of its two predecessors; in another, where the Parlia

ment was almost at the end of its ter.m, a new Government had taken office 

upon the resignation of its predecessor. In one case there had been a 

redistribution. In one, the Opposition had been 
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able to block public business almost completely, and had twice invited 

dissolution.(l) 

In some eleven cases, an "undefeated" Government obtained dissolu-

tion when the previous dissolution had taken place about a year or less 

before. In New South ~ales in 1895, the previous dissolution had been 

granted to the Government's opponents, one alternative Government had held 

office since the preceding election, and there was the issue of relations 

between the two Houses. In Tasmania in 1912, and Prince mdward Island in 

1859, there was a deadlock. In Prince Edward Island in 1873, the previous 

dissolution had been granted to the Government's opponents, and its majority 

was very small and unstable. In Quebec in 1936, the Opposition had succeeded 

in blocking essential public business; there was no chance that it could form 

a Government and carry on in the existing House; it had twice "dared" the 

Government to dissolve. In Uanitoha in 1915, a new Government had just 

taken office on the resignation of its opponents, who had had the previous 

dissolution and carried on through the first session. In Newfoundland in 

1874, there was a deadlock; in 1909, a deadlock following an election under 

the auspices of the Government's opponents. In Newfoundland in 1924, two 

alternative Governments had confessed their inability to carry on with the 

existing House. In South Africa in 1920, a new political situation had arisen 

aince the previous election. 

(iii) Refusals to Defeated Governments 

Refusals of dissolution to defeated Governments (apart from the 

(1) In the five cases in which it is not clear, from the information available 
to me, whether the Government was defeated or 'bndefeated", the following 
points may be noted1 in two cases, the previous dissolution had been granted 
to another Government, and in one of these Parliament was in the last year 
of a three year te~J in another, Parliament had been in existence for 
between three and four years; in the fourth case Parliament had been in 
existence tor tour years and the relations of the two Houses were at issuet 
in the fifth, the Government had taken office on the voluntary reaignation 
of its predecessor. 
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cases dealt with in other chapters) number at least 29. In four cases 

the Parliament was approaching the end of its te~ ineight, the Government 

had recently taken office upon the resignation or its predecessor; in 21, 

one or more alternative Governments had held office since the previous dis-

solution; in 19, the previous dissolution had been granted to the Govern-

ment's opponents; in one, it could be claimed that the relations of the 

two Houses were at issue; in~..- 11 other cases, the Government claimed 

that some other great q~estion of public policy was at stake; in one, it 

claimed to have a reasonable expectation of victory, end the Governor did 

not dispute the claim.(l) All these points strengthened the case for grant-

ing dissolution; yet dissolution was refused. The special circumstances in 

Nova Scotia in 1860 also provided a very strong case for dissolution, which 

was nevertheless refused. 

In three cases the fact that Supply had not been voted was the 

single reason for refusal; in another, it was a contributing factor. In 

ei&ht cases the Governor denied that there was any great question or public 

policy at issue requiring to be settled by a general election, and in a 

ninth case Keith surmises this was the reason for refusal. In one case 

the Governor denied that it was necessary to have an election to settle 

what had ceased to be a difference between the two Houses. In eight cases(2) 

the Governor clearly believed that the parliamentary situation was such that 

an alternative Government was possible, and in every one of these subsequent 

events proved that he was right. In two cases the expense was a contributing 

factor in the refusal; in one, the season of the year. In one case the ground 

of refusal appears to have been simply that the request came from only a 

minority of the Cabinet. In two, the Governor contended that to grant the 

(1) In six other cases the claim was made but disputed. 
(2) Note also the Canadian case of 1926 (Chapter V) and the South African 

case of 1939 (Chapter VII). 
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dissolution would be to deprive Parliament of its independence. In five 

cases the Governor asserted a claim to a special position, different from 

that or the Crown in England, but in one of these the Secretary of State for 

the Colonies gave no support to the doctrine, and in two others the asser-

tion appears to have been a mere obiter dictum, as the Governor proceeded 

to justify his action on other grounds. 

(iv) Refusals to "Undefeated" Governments 

Refusals of dissolution to "undefeated" Governments in the overseas 

Empire number at l~ast 12. In seren, one or more alternative Governments 

had already been tri·ed; in eix , the previous dissolution had been granted 

to the Government's opponents; in three, it could be claimed that the rela-

tions or the two Houses were at issue; in four others, the Government 

asserted that there was some other great question of public policy at stake.(l) 

In one case there was a prospective deadlock, virtually certain; in two 

others, the Government had been sustained on certain divisions only by the 

Speaker's casting vote. All these points provided strong ground for grant-

ing dissolution, but dissolution was refused. 

In two cases the fact that Supply had not been voted was a con-

tributing factor in refusal. In one case where the Government claimed that 

there was a dispute between the two Houses requiring submission to the 

electors, the Governor denied it; in every case where the Government claimed 

that aome other great question of public policy was at issue, the Governor 

denied it. In two cases the Governor insisted that he must try to find an 

alternative Government before granting dissolution (in one he succeeded), and 

in another he suggested (correctly} that the Government might be able to carry 

on in the next session of the existing Parliament. In two, the season of the 

year was a factor; in~4thers,the expense. In one case the Governor asserted 

(1) In two cases the Government claimed that it had a reasonable expectation 
ot victory, and the Governor denied the claim. 
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a special position,(!} but explicitly admitted that in matters not involving 

Imperial interests (which were not in question at the moment) the rights of 

Dominion Ministers were the same as those of British Ministers. In one 

case the ground for refusal appears simply to have been that the request 

came from only a minority of the Cabinet. 

(v} Some of the Principles Followed 

One interesting feature of the overseas precedents is the number 

or times in which the Governor or th~ Government or both explicitly invoked 

the Peel-Russell-Gladstone doctrine(2) that dissolution is proper, in most 

c~eee, at any rate, only when there is some great question of public policy 

at issue, or the Peel-Gladstone doctrine that there must also be a reason

able probability that the Government will be victorious at the polls. In 

Victoria in 1872, the Government said there was a "paramount question" at 

issue, and the Governor gave as one of hie reasons for refusal that there 

was no great "measure" which the Government was actually or prospectively 

unable to carry. The Government also claimed that there were re~sonable 

grounds tor believing that the electorate would reverse the decision of the 

House. In Victoria in July 1875, both the Prime Minister and the acting 

Governor raised both points; in October 1875, the Prime Minister raised 

both points, and the acting Governor said there was no substantial differ

ence between the two requests for dissolution, that of July and that of 

October. In Victoria in 1879, the Governor gave as one reason for granting 

dissolution the fact that the Reform Bill had never been submitted to the 

electors in its then shape. In Victoria in 1880 both Governor and Government 

invoked both doctrines. In Victoria in 1881, the Governor emphatically 

asserted both the Peel-Ruesell-Gladstone doctrine and the Peel-Gladstone 

doctrine. In Queensland in 1870, the Government invoked both doctrines, 

(1) In Newfoundland in 1909, the Prime Minister rais~d the question of the 
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and the Governor explicitly recognized the former. In Tasmania in 1877, 

the Government invoked both doctrines. In Tasmania in 1879, the Govern-

ment asserted, and the Governor denied, that there was a great question of 

public policy at issue, and the Governor gave as an additional reason for 

refusal his opinion that there was no reasonable probability of the Govern-

ment winning the election. In Tasmania in 1904, the acting Governor gave 

as one reason for refusal that the Government had no definite new proposals. 

In Tasmania in 1909, both Government and Governor invoked both doctrines. 

In the Commonwealth in 1909 the Government asserted that it expected to win 

the election. In New Zealand in 1872, the Government said it expected to 

win the election; the Governor refused dissolution on the grounds, among 

others, that this expectation was not well founded, and that there was no 

great public question at issue between the two parties. In New Zealand in 

1877, in the discussion of Sir George Grey's first request for dissolution, 

both the Prime Minister and the Governor invoked both doctrines. In the 

second New Zealand case of that year, the Governor again gave as a reason 

tor refusal the fact that, in his opinion, there was no great question of 

public policy at issueo In Canada in 1858, and in Quebec in 1879, both 

Governor and Government referred to the two doctrines as factors in their 

respective decisions. In Newfoundland in 1909, the Governor invoked both 
doctrines, the Government one. 

It should perhaps be added that in at least 15 cases the Governor 

explicitly considered the parliamentary situation and the possibility of 

the existing Government, or an alternative one, being able to carry on in 

the existing House; that in at least five cases he assigned as a reason 

for grant or refusal the fact that the previous dissolution had or had not 

been granted to the Governoent's opponents;(!) and that in at least 12 

cases he gave as one reason for grant or refusal the length of time which 

Governor's position. 
(2) See below, PP• 123-128, 131-133. 

(1) The Government urged this point in seven cases. 
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had elapsed since the previous dissolution. It seems clear also that there 

was fairly general acceptance of the principle that every effort should be 

made to have Supply voted before dissolution took effect. 

(vi) Forced Dissolutions 

Forced dissolutions in the overseas Empire seem to have been com

paratively rare. The dissolutions in New Brunswick in 1856 and 1866 were 

certainly forced, insisted upon by the Governor, and carried through by 

dismissal of Ministers. The dissolution of 1900 in British Columbia might 

be described as forced by the Dominion Government, but this would be rather 

stretching the term, as the Dominion gave the Lieutenant-Governor the choice 

of granting the Government a dissolution or having it meat the Legisl~re. 

Moreover, it seems clear that Kr. Wclnnes did not call Ur. Martin to office 

with the intention of bringing about a dissolution, but simply granted him 

dissolution when he found himself incapable of carrying on in the existing 

House. 

The Tasmanian case of 1909 might be called an abortive attampt at 

forced dissolution. But in this case the Governor gave way. He had really 

no choice; for he could hardly recall the Government which had just left 

office because of hie refusal to grant it dissolution. That would have 

been to admit that the refusal was unjustified, which in fact it clearly 

was not. 

The dissolutions of 1861 in Newfoundland, 1878 in Quebec, and 

1907 in Queensland were not, properly speaking, forced dissolutions. In 

a true forced dissolution, the Governor insists on dissolution, and, if his 

Ministers refuse to advise it, dismisses them and finds others who will 

tender the desired advice. Dismiaeal is a consequence, not a cause. In 

these cases, on the other hand, the Governor dismissed hie Ministers for 
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reasons which had nothing to do with dissolution, and then, when his new 

Ministers found themselves unable to carry on in the existing House, granted 

them a dissolution. Dissolution was the consequence of dismissal. 

Much the same remarks apply to the cases of Quebec in 1891 and 

New South Wales in 1932, the difference being that in these cases the new 

Ministers did not even attempt the hopeless task of carrying on in the exist

ing Assembly. But the Governor does not appear to have dismissed his previ

ous Ministers for the express purpose of bringing about a dissolution; on the 

contrary, dissolution was again rather the consequence of dismissal. 
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Chapter!!! 

The Opinions of Constitutional Authorities 

Precedent is an Pssential element in the conventions 

of the Constitution. But it is not and cAnnot be thP. onlv 

element. Every precedP.nt be~ins by being un~rPcedented. 

Pitt's unprecPdented dissolut1on of 1?84 was denounced by Fox 

as unconstitutional. On thP- other hAnd, Fox and Grenville in 

1808 brou~ht forward a most imposing arrAy of precedents to 

defend the inclusion of Lord Ellenborou~h, Chief Justice of 

the King's Bench, in the Cabinet and to deny the principle 

of collective responsibility of the Ministry. Fox stood in 

each case squarely on precedent; in e~ch case, constitutional 

authorities now a~ree, he was wron~. What is unprecedented is 

not necessarily unconstitutional. Precedents have to be apnlied 

and adapted to new situations. This involves the use of 

"reason", in the eiqhtPenth CPntury sense of t.hP. term. We have 

to look beyond the mere 1Pt.tPr of nrecendPnt to the snirit and 

intention of the Constitution. 

JenninCI's, discussing conventions, says: "They grow 

out of pr~ctice, Their existence is determined by precedents. 

Suoh precedents are not authoritative, like the precedents of 

a law court. There are precedents which have created no 

conventions, and there are conventions based on precedents 

which have fallen into desuetude.... Every act is a precedent, 

but not every precedent creatP.s A. rule. It cAn hardly be 
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contended that if once the House of Lords agrees with the 

House of Commons it is henceforth bound to agree with the 

Lower House. Again, the fact that the King asked Mr. Baldwin 

and not Lord Curzon to form a Government in 1922 (sic) does 

not of itself imply that the Kin~ must never in future 

appoint a peer as Prime Minister. Similarly, the fact that 

the King, in 1924, grented Mr. MacDonald a dissolution does 

not of itself imply thet in future he hes no right to refuse. 

It is more important that there is a course of precedents. 

The fact that the King assPnted to the Parliement Bill of 

1910-1911 and the Home Rule Bill of 1914 does not of itself 

prove that the King must invariably consent. It is a stronger 

fact that no monarch since Queen Anne has 'vetoed' a Bill. 

The facts that no government has been dismissed since 1783 

(regarding the 'dismissal' of Viscount Melbourne is 1834 as 

not a dismissal), that no peer since the Marauis of Salisbury 

has been Prime Minister, that a di~solution has not definitely 

been refused for at 1east a century, ~no so on, ere tmport~nt. 

"Even so, precedents do not oefinttely prove any

thing. 'Precedent, like analogy, is rerelv conclusive', said 

Viscount Es~er, who was an authority on precedents and the 

confidential adviser of King Edward VII. Precedents create 

a rule because they have been recognised as creating a rule. 

This is a distinction between simple precedents and normative 

precedents. It is sometimes enough to show that a rule has 

received general accentance. Persons of authority for 

nearly a century have asserted the rip-ht of the Prime Minister 

to choose his colleagues, while recognising in the monarch 
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the power to offer strong opnosition to individual nominations. 

Persons of authority have never, so fa.r as is known, asserted 

the duty of the monarch to ~rant a dissolution on request. (1) 

"But suoh general recognition cannot always be proved. 

There can be no sufficient general recognition of a recent pre

cedent. Occasionally a sim~le precedent will overthrow a long-

standing rule. Until Mr. Disraeli resigned in 1868, no Govern-

ment had resigned on defeat at the polls and without meeting 

Parliament. Until 1932 no modern Government bad·'agreed to differ' 

Was it ~ossible to say in 1868 that Mr. Disraeli's act was un-

conet.i tutional, or in 1932 that t.he CAbinet's act. was unconsti

tutional? The approach to the answer to these auestions indicates 

an important characteristic of conventions. They do not exist for 

the1r own se.Y'e; thev exist because there are good reasons for them. 

The Reform Act of 1832 and the strict narty alignments which 

followed from it altered the nature of the Constitution. The 

power of the Government rested not on its ability by 'management' 

to secure a maJority of t.he House of Commons, but on the vote of 

the electorate at the previous election. As Mr. Baldwin said in 

explana~ion of his resignation in 1929: 'The ~eople of this country 

had shown plainly that whether they wanted Hon. Members opposite 

or not, they certainly did not want me, find I was going to get 

out as soon as I could.' 

"The precedent of 1868 was due to the recognition of 

altered political conditions. The precedent of 1932 was due to 

(1) Jennings adds, in a footnote; "I exclude text-book writers; 
they are not persons of authority for this purpose." 
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exceptional political conditions •••• 

"Precedents create conventions because they have reasons 

ot a general nature which relate them to existing political con

ditions. The Reform Act fundamentally altered the political 

situation. So far as the older precedents depend upon the 

unreformed constitutional svstem, they are worthless. 'It is 

only within the last fifty vears', said Mr. Gladstone in 1873, 

'that our constitutional svstem has settled down'. 'The relations 

of the members of the Cabinet to their chief and to one another', 

said the EArl of Oxford and As0uith, 'present little resemblance 

to the practice of the ei~hteenth cpntury.' The effects of the 

Reform Act in resting political power upon popular election were 

not immediately obvious. It was thought necessary even in 1850 

to secure from the House of Commons a vote of c&nfidence because 

the House of Lords had passed a vote of no-confidence. Viscount 

Melbourne, in 1835, asked whether it was not a serious question 

for a man with a House of Commons ma.1ority to 'en~a.~e in political 

warfare' with the Crown, a majority of the House of Lords, almost 

the whole of the clergy, end three parts of the ·~entlemen of the 

country' --- the ¥-ind of o_uestion whtch no Liberal or Labour 

Government has since asked itself. In the same year, Viscount 

Melbourne exulained to William IV that the confidence of the 

Crown was essential to the exif\tence of the Government. Sir 

Robert Peel's refusal of office in 1839 was due to his belief 

that the dismissal of the Queen's Whig ladies was necessary as 

a mark of the confidence of the Crown. At least as late as 1841 

a dissolution of Parliament was regarded as an appeal by the 

Sovereign to the people, and not merely an appeal by the 

Government. Precedents arising before 1832 must be used in 
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rare cases only, for the Reform Act altered the fundamental 

assumption of the Constitution. The chan~e was not immediately 

obvious. The King end his ministers continued to make the old 

assumptions until 1837. For most purposes the new Constitution 

may be assumed to date from 1841. In that vear the accession 

of the Tory Government marked the acceptance of the principle 

of democratic government. The extension of the franchise, the 

hardening of party lines, and the intervention of the State in 

economic life, have shifted the emphasis. The essential princi

ple remains. The British Constitution is democratic. The 

power of government rests in the last resort on the consent of 

the electorate, expressed at a general election. The powers 

of the Crown and the House of Lords must be exercised in accord

ance with that principle. Precedents created in an aRe when 

the principle was not acce'Pted are of no value if thPV contr8dict 

the principle; if they do not, thPV must be scrutinised with care 

in order to ascertain how far they remain in accord with modern 

constitutional ideas. Precedents, in short, are not conclusive. 

Unlike the precedents of the courts, they are not built upon 

each other by a peculiar technique. They are related tmmediately 

to political ideas. They create rules because rules are necess

ary; and the rules are established by precedents which accord 

with the develo_,1n~· principles of constitutional government •••• 

"Another difficulty is that full information about 

precedents is not always available ••• Most writers have been 

led astray on the subject of the monarchy, for instance, by 

Bagehot's exposition. The material now availa_ble makes it 

evident that B~~ehot's analysis was in manv respects faulty •••• 
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"Even Lord Bryce, whose competence as an exuounder 

of constitutional ouestions cannot be doubted, says that the 

British Constitution 'works by a body of understandings which 

no writer can formulate'. Nevertheless, these understandings 

do exist, and the student of the Constitution is able to form 

some judgment as to their content, though he must recognize 

that his conclusions are necessarily subject to aualification 

as more information becomes available." (1) 

What, then is "the spirit and intention of the 

Constitution", and how can we discover it? Dicey says that 

all the conventions have "one ultimAte ob1eot, to secure that 

Parliament or the Cabinet ••••• shall in the lon~ run ~ive 

effect. to t.he will of ••••• the nation". ( 2) Doubtless we should 

all accept this. But what precisely does it mean in relation 

to the dissolution of Parliament? Evatt ~oints out that "of 

course, in one sense, every appeal to the people, whatever 

circumstances exist when it ta~es place, represents an attempt 

to get a decision from the political sovereign. In this sense 

a series of repeated dissolutions of the Parliament may be said 

to represent the 'triumph' of the people as political sovereign. 

In actual fact, however, by means of defamation and intimida

tion and the deliberate inculcation of disillusion and disgust, 

~ series of repeated dissolutions would ~robably be the very 

means of first delayinR and ultimAtely defeating the true 

popular will,_ _and so represent a triumph over, and not a triumph 

(1) "Cabinet Government", pp. 5-10, 12. 
(2) "Law of the Constitution", 8th. ed. (Macmillan,l926), p.&24. 
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of, the electorate." (1) Even without "defamation and intim

idation and the deliberatP. inculcation of disillusion and 

disgust", a series of dissolutions, by preventing discussion 

in Parliament, and so keeping the electorate in ignorance of 

relevant facts, mi~ht well have the same effect.(2) As Lord 

Balfour said, "No constitution can stand a diet of dissolutions~t3) 

Dicey's formula in its turn, therefore, requires 

interpretation, as he of course recognized. It finds it, in 

part, in the opinions of Dicey himself and other constitutional 

authorities on specific questions. Unfortunately the author-

ities are very far from unanimous. 

Queen Victoria "invariably considered whether she 

should grant or refuse dissolution", and Kin~ Edward VII, in 

1905, was dis~leased by Mr.Balfour's assumution that the grant 

was automatic. KinP-: Geor~e V's attitude in November 1910 

showed that he certainly did not regard himself as bound 

simply to accept the advice tendPred him. Lord John Russell, 

Lord Aberdeen, Disraeli, Lord Salisbury and other statemen 

sup-ported the view that the Crown could refuse, though they 

(1) 
(2) 

(3) 

0 p • c it • ' p • 10 9. 
For discussion of this point, see below, pp. 
Note also Lord Morley's remark during the crisis of 1910-11, 
quoted in Sir Almeric Fitzroy's "Memoirs", 5th ed. vol.II, 
p. 427. Lord Morley said. that if the King refused to 
create peers, Mr. Balfour would take office: "Of course 
another dissolution would follow, when he thought it 
likely that the country, in des~air of any other expedient, 
would give the Unionists a majority." 
Quoted in Jennings, "Cabinet Government", pp. 31?-318. 
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were not at all precise about the circumstances which would 

make refusal proper. (1) 

Peel, in 1835, after a series of defeats in the 

Commons, resigned, declaring: "I can no longer bear defeat in 

a Parliament elected under my own auspices and on mv own 

a ppe a 1 • " ( 2 ) By itself, this would su~~est that he thought 

a Government defeated in t.he Commons, at leAst in the early 

stages of a new Parliament, was not entitled to a dissolution 

if it had had the previous dissolution. But when Lord John 

Russell, on March 2, 1835, eleven days after the opening of 

the new Parliament, asked about rumours of a second dissolution, 

Peel, while assuring him that he had not tendered such advice, 

flatly declined to give any pledge not to advise a second 

dissolution if the exigencies of the public service mi~ht 

appear to require it.(3) On the other hand, in a Cabinet 

Minute of March 25, Peel said: "We have tried the result of an 

(1) 

(2) 

(3) 

Jennings, on. oit., pp. 313,31~,317; and Fitzroy, Newt.on 
and Spender and Asouith, loo. oit. Jennin~s notes (p.313) 
that "the earlier precedents -procAed unon the assunrpt.ion 
that an apneal to the country was an an~eal bv the 
Sovereign, so that failure of the Government was re~t:!:arded 
as a personal rebuff to the Sovereign". For this reason 
I have omitted oun+-at.ions from such anthortt.ies as Austin 
and Heern, who had no doubts of the Crown's power to refuse 
dissolution, but whose views seem to have been based partly, 
at any rate, on ideas now no longer relevant. 
Quoted by Disraeli, Parliamentary Debates, Third Series, 
vol. CXCI, p. 1705. 
Parliamentary Debates, Third Series, vol.XXVI, pp.471-472t 
478,478. J.R.Thursfield, in his "Peel" (Maomillan, l898J. 
p. 144, says: "A second dissolution was constitutionally 
open to him." 
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appeal to the people; we cannot, I think, entertain the 

belief that there will arise, through our maintenance of office, 

the justification of a second appeal." (1) What he meant by 

this last phrase would seem to have been made clear some eleven 

years later. In 1846, after his defeat on the Irish Coercion 

Bill, he refrained from asking for dissolution of the Parliament 

elected five years before under Lord Mplbourne's auspices, 

because (a) no such advice shot1ld bP tPndPre.d wi thont reason-

able assurance of a mA .1ori tv uni t.Pd w1 t.h the Prime Minister on 

all great public ouest:tons, (b) therP. shot1ld always be, in such 

oases, a ~reat public question at issue, and (c) in this case 

the onl-v such ,.,uostion would be Coercion, which would set 

Ireland against England, a disastrous state of affairs. When 

Peel resigned in 1835, there was certainly no great public 

nuPstion at issue, except the Tithe question, which had already 

been before the electors at the precedin~ dissolution, and on 

which therefore they had already given their verdict. As Todd 

puts it, Peel did not think it proper to ask for dissolution 

"for the mere continuance of his own administration in office".(2) 

The debate on Peel's want of oonfidencP motion in 

1841 produced a considerable discu~si0n of the circumstance in 

which d_issolution was pronPr. Peel himself nuoted Burke on the 

dangers of thP House becominr a mere a"Pnendage of administration 

and losing its independence. He added: "I should say with 

Mr. Fox, it is dangerous to admit any other recognized organ 

of public opinion than the House of Commons. It is dangerous 

( 1) Peel' s"Memoirs': (John Murra.y, 1857) , vol. II, p .90. 
(2) Op. cit., vol. II, pp. 506-507. 
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to set up the implied or supposed opinions of constit~encies 

against their authorized organ, the House of Commons. The 

House and the constituencies should not be brou~ht into this 

unseemly contest ••••• I know that you have power at any time 

to dissolve ---- I know, too, that vou can choose the most 

favourable time for a dissolution. No doubt that is the pre

rogative of the Crown, a prerogative of a delicate nature for 

the HousP of Conrrnons to meddle with." ( 1) These remarks are 

not alto~ether clear, and some of them seem to contradict others. 

In themselves they can hardly be re~arded as decjsive one way 

or the other; but it is noteworthy that they reiterate Burke's 

warnings. 

In the course of the debate it was made clear that 

the Government had intended to dissolve anyway after taking 

the sense of ~he House on its Corn LAw policy,(2) an~ there 

can be no nuPstion that the defeat on the SugAr Duties had 

ree.lly raised tbe whole auesion of the Government's tariff 

poljoy. Peel was therefore wron£1' when, in 184~, he condemned 

the Whig!' dissolution of 1841 on the ground that there had 

then been no great question of public poltcy at issue. (3) 

But that he did so SUQ~ests that it was his settled doctrine 

that a great question of public policy was a necessary condition 

precedent to a reouest for dissolution. (4) 

(1) Parliamentary Debates, Third Series, vol.LVIII,pp.812,817-819. 
(2) Ibid, pp. 820-821. 
(3) Parliamentary Debates, Third Series, vol.LXXXVII,pp.l042-

1043; Peel's "Memoirs", vol.II,p:p.292-294; Todd,"Parliamentary 
Government in England" (Longman' s ,Green, 1887) , 2nd ed. , 
vol.II, p.508. 

(4) Presumably he would have made an exception of casPs where the 
Hous~ hPd. rP 1t'ct.P.f' everv possible Government, or whPre an 
alternative Government with the existing House was clearly 
impossible. 
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Lord Morpeth rejected the view that a Government 

defeated in the Commons is not entitled to dissolution of a 

Parliament elected under its own auspices. But his reason is 

sisniticant: "They could not say, that if a Minister •••• who 

had brought forward a measure of great public importance, and 

who had been defeated in his attempts to carry that measure 

through Parligment, but who thought, that that measure would 

meet with a very great and warm support throughout the country 

he did not think that it could be said, that that Minister 

should be debarred from testing the sense of the country upon 

the measure." (1) This seems to be a clear acceptance of Peel's 

doctrine of the "great question of public policy". It seems 

clear also that Morpetb thought the time which had elapsed 

since the last dissolution a point of some importance; for, 

discussing Peel's action in 1835, in resigning instead of 

asking dissolution, and declaring that it was "in the spirit 

of the constitution", be noted that Peel had resorted to dis

solution"only a short time before, •••• u~on the precise issue, 

whether the people were ready to commit the Government of the 

country to the right honourable Baronet". (2) 

Sir James Graham upheld the view that ih general a 

Cabinet defeated in the Commons was not entitled to dissolution 

of a Parliament elected under its own auspices, but admitted 

that in this case the Government was entitled to a dissolution, 

despite the fact that the existing Parliament had been elected 

under its auspices. (3), 

(1) Parliamentary Debates, Third Series,vol.LVIII,pp.934-935. 
(2) Ibid, p. 937. 
{3) Ibid., pp. 9~9-959. 
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Dr. Lushington observed that when Walpole had re-

signed after defeat in the Commons, he had been under "a moral 

~possibility of dissolving Parliament •••••• The Minister had 

just met a. Pa_rliament assembled by himself at a time when the 

influence of the Crown was almost predominant in the House, and 

being defeated within a few months of its assembly, it would 

have been in vain for him to have again appealed to the people." 

He declared that Canning in 1807 had had a right to threaten 

an apPeal, and PPel in lf34 had had a ri~ht to dissolve, because 

the ex1sting Parliament hAd bFen cRlled bv his political op~onents. 

He thought, however, that the Government of 1841 had. a ri~ht to 

dissolve, Bpnarently at leest in part because four years had 

elapsed since the previous dissolution.(l) 

Lord John Rnssell stated his opinion that no alter

native Government in the existin~ House was really possible. 

After the vote on Peel's motion, in which the Government was 

defeAted 311-312, with 8 members absent and unaccounted for, 

he stated that an alternative Government in that House was 

unlikely. This may be disputable, but Russell's use of the 

point as an argument for dissolution is at least interesting.(2) 

Russell later fully endorsed Peel's view that a great 

question of public policy must be at issue before it was proner 

to ask for dissolution. It was, he said, because there had 

been no such question at issue in 1852 that he had then resigned 

instead of asking for dissolution; and it was because he con

sid.ered there had been no such ouestion at issue that he 

----------· 
(1) Pa.rliamentary Debates, Third Series, vol.LVIII, p.lOlO. 
(2) Ibid., pp. 1212-1214, 1265. 
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condemned Lord Palmerston's dissolution of 1857. "There 

seems to be an opinion acnuirin~ weight", he said, "which I 

am very sorry to observe, that unon any occasion when the 

Minister has not a majority he mav have recourse to •••••• a 

penal dissolution; • • • • • he may put the Members of this House 

to thA p.reat trouble and ex-pens~ of an election, •.•• using 

the threat as a means of coercing the actions of Members of 

this House. I can conceive of nothing more likely to damage 

the constitution." (1) Disraeli, in reply, suggested that 

in 1852 Russell had really had no right to a dissolution be

cause he had been defeated in a Parliament elected under his 

own auspices, after six years in office, and after having 

resigned, in 1851, in conseouence of a previous defeat.(2) 

Subsequently, however, it became known that Queen Victoria 

had been willinD' to prant Russell a dissolntion, but that 

the Cabinet had thought it "not aCiviseble", ap-parently bece.use 

the Estimates And the Army Act ban not. vet been passed. ( 3) 

In 1849, Russell hAd said that if the Lords rejected 

the Navigation Acts Repeal Bill and the Queen sent for Lord 

Stanley, he "doubted whether the Queen would give him the 

power to dissolve". (4) On the other hand, during the fruit

less negotiations for a Stanley Government in 1851, Russell 

told the Queen that if Stanley were willing to accept office 

only on condition of being allowed to dissolve, he thought 

(1) Parliamentary Debates, Third Series, vol.CL, pp.l076-1077. 
(2) Parliamentary Debates, Third Series, vol.CL, p.l084. 
(3) Letters of Queen Victoria, First Series,vol.II, pp.445-448. 
(4) "Later Correspondence of Lord Jolm Russell", (Longmans, 

Green,l925) vol.!, p.l95; auoted in Jennings, op.c1t.,p.314. 
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"the responsibility too great for the Crown to refuse"; 

but he added that he "thought a decision on that point ought 

to depend on the peculiar circumstances of the case". (1) 

Stanley himself told the Queen that he would have no chance 

in the House if it was thought the Queen would refuse him a 

dissolution on defeat there. But he asked no pledge: "I 

hope I know mv duty to my Soverei~n too well to insist upon a 

pledge upon a question with respect to wh:1ch no Sovereign 

ou~ht to ~ive a pledge. On thP other hand, I am confident 

that her Ma.iesty knows too well, and respPcts too highly, the 

mutual obli~Ations •••• which subsist between a Constitutional 

Sovereign and her responsible advisers to refuse •••• the 

ordinary powers entrusted to a minister, or to depart from 

the ordinary understanding of being guided by his advice."(2) 

The Queen refused to give "a contingent positive promise", 

but gave permission to deny that she would not consent. (3) 

In regard to these two cases it must be noted that 

Stenley's claim to dissolution in 1849 would have been very 

weak, in lP51 very strong. If he had tAken office in 1849 as 

the result of the Lords' re .1ect ion of an important Government 

bill, had then been defeated in the Commons, and had asked 

for dissolution, he would indeed have been as~ing dissolution 

of a House elected under his opponents' auspices two years 

(1) Letters of Queen Victoria, First Series, vol.II,p.348, 
quoted in Jennings, loc.cit. 

(2) Parliamentary Debates, Third Series, vol.CXIV,p.l014; 
quoted in Jennings, loc.cit. 

(3) Letters of Queen Victoria, First Series, vol.II, p.366; 
quoted in Jennings, op. cit., p.315. Stanley clearly thought 
that if the Queen refused him dissolution and he resigned, 
"his adversaries" would then have a right to dissolve. 
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before; but an alternative Government which could carry on 

with that House of Commons would clearly have been perfectly 

possible. In 1851, on the other hand, be would have been 

asking for dissolution of a Parliament which had been elected 

under his opponents' auspices four years before, and which had 

just defeated both his Government and the alternative Government. 

In 1858, Lord Derby, fearing defeat in the Commons, 

and noting that Lord Palmerston's friends were spreading it 

about that in such an event the ~ueen would refuse dissolution, 

asked the Queen's permission to announce that if he were 

defeat~d he had her sanction for a dissolution. "The Queen 

said he must leave it auite undecided whether the Queen would 

grant e Dissolution or not; •••• she must be left quite free to 

act as she thought the good of the country mi~ht reauire at 

the time when the Government should have been beat (sic); there 

had been a dissolution wi~hin the year, and if a Reform Bill 

was passed there must be another immediately upon it." She 

therefore refused to give her sanction, or any pledge. She 

felt that to allow Derby to make use of such a threat would 

involve an unconstitutional biasing of the decision of the 

House of Commons. She thought it well, however, to consult 

Lord Aberdeen. He told her that "There was no doubt of the 

power and r~erogative of the Sovereign to refuse a dissolution", 

though of course the new Cabinet would have to accept responsib

ilty for the refusal e.nd defend it in Parliament. But he had. 

no doubt that the Queen would dissolve if advised: "The 

Sovereign was bound to supnose that the •••• Minister was a 

uentleman and an honest man, and that he would not advise her 
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Majesty to take such a step unless he thought it was for 

the good of the country." He rather pooh-poohed the argument 

about the frequency of dissolutions. He thought Derby was 

entitled to threaten that he would advise dissolution, but 

agreed that he must not use the Queen's name. The Queen then 

told Derby that she would not refuse dissolution if he were 

defeated in the Commons, but that he must not use her name in 

anything he sa.id in Parliament on the sub,1ect. (1) 

Wnen Lord Russell's Government was defeated on its 

Reform Bill in 1866, Gladstone and some other Ministers 

favoured dissolution rather than resignation. (2) Gladstone, 

indeed, went so far as to call dissolution "the course most 

conformable to the principles and spirit of the Constitution". 

But he added at once: "It would probably bring the great 

question of the Reform of Parliament nearer an issue." (3) 

Russell, discussing the matter with the Queen also emphasized 

the fact that there was a great question of public policy at 

issue. Even so, he explicitly admitted that the QuePn could 

refuse dissolution if he reauested it. (4) 

(1) 

(2) 

(3) 
(4) 

Letters of Queen Victoria, First SPries, vol.III,pp.359, 
363-365,367; also Jenninqs, on. cit., p. 315. 

Virtually the same Government, under Lord Palmerston, had 
had the previous dissolution, July 6, 1865. On Ministers' 
opinions, see Morley, "Life of Gladstone",(Macmillam,l903), 
vol. II, pp. 207-209. 
"Later Correspondence of Lord John Rus·sell", vol.II, p.351. 
Letters of Queen Victoria, Second Series, vol.I, p.337. 



132 

In 1868, Disraeli, defeated in the Commons on 

the Irish Church ouestion, asked and obtained dissolution. 

There was obviously a great auestion of public policy at 

issue, and a Reform Bill had recently been passed. Disraeli 

did not base his claim on these facts, however, but simply on 

the fact that, unlike Peel in 1835, he had not had the previous 

dissolution, and on the contention that Derby's Government 

had been entitled to an immediate dissolution when it took 

office in 1866 but had "waived" that right because the House 

was recently elected and for other reasons of "weight and 

principle". ( 1) In making his request to the Queen~ he was 

none t.he less careful to admit that she was ent,i tled to 

refuse. (2) Gladstone, replying to Disraeli's speech in the 

House announcing dissolution, denied that the auestion of 

whose "auspices" the previous dissolution has been held under 

"enters into the case in the manner and to the de~ree in 

which the ri~ht honourable p:entleman has represented it does"; 

denied the ri~ht of a Cabinet to a "penal dissolution" (i.e., 

an appeal to the electorate from defeat in the Commons) for 

"no other cause than its sitting in a Parliament that was 

called into existence before the Ministry itself"; reaffirmed 

Peel's and Russell's doctrine that there must be an adequate 

cause of public policy, and Peel's that there must be a 

rational prospect of the electorate's reversing the decision 

of the House; and added: "I entirely auestion this title of 

1 Pe.rlia.mentArv Debates, Third Series, vol.CXCI, pn.l695-1708. 
2 Buckle, "Life of Disraeli", vol.V, p.32. 

(3) Parliamentary Debates, Third Series, vol.CXCI,pp.l?l0-1.712. 
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Governments, as Governments, to put the country as a matter 

of course to the cost, the delay and the trouble of a dissolution 

to determine the question of their own existence." (1) 

In 1873 Gladstone was defeated in the Commons and 

resi~ned. Disraeli refused to take office, even though the 

Queen was willing to grant him a dissolution. He wanted 

Gladstone to dissolve. Disraeli notes that there "is an idea 

that this, bein~ mv P~rliement, cannot be d.is~olved by me"; 

but all the documents in the casP P'O to show thet neither the 

Queen, nor Gladstone, nor Disraeli, nor anyone else interested, 

took anv stock 1n this idea. and that Disraeli's refusal to take 

office, and his attemnt to force Glad.stone to dissolve, were 

purely tactical. (!) Lord Salisbury, however, notes that Hardy, 

one of the Conservative leaders, took the ground that "if we 

dissolve now, and are beaten, --- as we shall be, ---we cannot 

dissolve again for three or four years. If we leave Gladstone 

to dissolve in July, the chapter of accidents may give us power 

to turn them out within a year or so; and then we can dissolve 

again with satisfactory results." (3) This view, which seems 

to have been accepted by HArdy's colleagues would apnear to 

imply that if the Conservatives took office and dissolved, they 

would not, at least in the early stages of the new Parltament, 

be entitled to a~peal from defeat in the Commons by a second 

(1) 
(2) 

(3) 

Parliamentary DebatP-s, Third Series, vol. CXCI,pp.l710-1712. 
Monypenny and Buckle, "Life of Disra.eli", vol.V,pp.206 et 

seq.; Morley, "Life of Gladstone", col.II,pp.447-456; 
Parliamentary Debates,Third Series,vol.CCXIV,pp.l93l-1941. 

La_dy Gwendolen Cecil, "Life of the Marquess of Salisbury" 
(Hodder and Stoughton), vol.II, p.41. 
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dissolution; that if the Liberals dissolved, and were beaten 

in the new Pa_rliament "within a year or so", thev would not be 

entitled to a second dissolution ~ither; and that if, after a 

Liberal dissolution and subseouent defeat in the House, the 

Conservatives took office, they would be entitled to dissolve. 

In re~ard to the case of 18?3, however, it must be 

noted: (a) that the Parliament of the day, though elected in 

response to Disraeli's appeal, was one which had meanwhile 

defeated his opponents, after they had held cffice for over 

four years; (b) that it unquestionably contained a majority 

which, in ~eneral, was adverse to Disraeli; and (c) that if he 

had taken office and been defeated in the House, there would 

have been no further means of evoidin~ an election: a House 

of Commons which refused to sutrnort either e_ Liberal or a 

Conservattve Government would have hePn ripe for dissolution. 

In 1886, Lord Salisbury assured the Queen that he 

considered her perfectly ent1tled to refuse dissolution to 

Gladstone if he were defeated in the House (even though the 

previous dissolution had been granted not to Gladstone but to 

Lord Salisbury himself). But he advised the Queen, none the 

less, to grant the dissolution if Gladstone asked for it, 

because "It is the natural and ordinary course; it will shield 

the Queen from any accusation of partisanship; it is likely to 

return a Parliament more opposed to Home Rule than the present."(l) 

Advice unconstitutionally sought from, and unconstitutionally 

tendered by the Leader of the Opposition, is not a very reliable 

(1) Quoted in Jennings, op. cit., p. 317. 
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source of constitutional wisdom. Lord Salisbury, in the 

circumstances, could hardly be disinterested, and his third 

reason for advising the grant of dissolution is significant. 

But it must be noted that when he spoke of this as "the natural 

and ordinary course" and the one that would "shield the Q.ueen 

from any accusation of partisanship", he was speakin~ of a 

dissolution to be ~ranted, ~s in 1784, 1831, 1852, 1857, 1859 

and 1868, to a Cabinet which had not hao the ~revious dissolution. 

Indeed, Salisbury explicitly said that dissolution "should be 

on the advice of Mr. Gladstone according to the usual practice; 

for the present House of Commons was summoned on Lord Salisbury's 

advice". (1) 

When Gladstone's Government actuallv was defeated on 

the Home Rule Bill in 1886, some Ministers favoured resignation 

"mainly on the ground that the incoming government would then 

have to go to the country with a policy of their own. Mr. 

Gladstone, however, •••..• o~ened the case with a list of twelve 

reasons for recommendinP- dissolution .•••• He knew of no CRSe 

where a ministry defeated under ciroumstBnces like ours, upon 

a great policy or on a vote of confidence, fAiled to appeal to 

the country." (2) 

The possibility that Gladstone might resign and that 

the Conservatives, on taking office, might then dissolve, had 

already been discussed by Lord Salisbury. Writing to Lord 

Randolph Churchill, March 30, 1886, almost three months before 

the defeat of the bill, he said: "It does not seem to me possible 

(1) Ibid, p. 308. 
(2) Morley, "Life of Gladetone", vol. II, p.341. 
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that we should attempt to govern by a majority of which 

Hertington, Trevelyan and Chamberlain will be important parts. 

On the other hand, a dissolution by us as a 'Government of 

Caretakers•, would be hazardous •••• It would be much better 

for us that the dissolution should take place with Gladstone 

in power, and upon the Home Rule question ••••• But Gladstone 

may, if he is beaten, decline either to dissolve or go on".(l) 

Clearly Salisbury did not doubt his own right to a 

dissolution if Gladstone "declined either to dissolve or go 

on". But if he had asked for dissolution in such circumstances, 

he would have been Askinll for dissolution ""f P. Parliament which~ 

thoLl~zh elected under his own auspices About seven and a half 

months before, had meanwhil~ defeAted both his Government and 

his opponents'. In such circumstances, there would pretty 

clearly have been no further expedients to be adopted before 

resorting to another election. 

In August 1887, Chamberlain wrote that he expected 

"to see Mr. Gladstone back a~ain in t,he early half of next 
.. 

year". ( 2) In October he was more specific: I cannot see 

how Mr. Gladstone can be kept out much longer. If he comes 

back he will dissolve." (3) These remarks evid.ently con-

templated either a defeat of Lord Salisbury's Government in 

the Commons or its resignation because of parliamentary weak

ness. Chamberlain would appear to have taken it for granted 

that in the event of defeat Salisbury would_ not ask for 

(1) 

(2) 

(3) 

Winston Churchill, "Life of Lord Randolph Churchill", 
vol. II, pp. 73-74. 

J. L. Garvin, "Life of Joseph Chamberlain" (~acmillan,l933) 
vol. II, p.316. 

Churchill, "Life of Lord Randolph Churchill", vol.II,p.92. 
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dissolution even of a Parliament elected under Gle.dstone' s 

auspices a year and a half before, but that Gladstone would. 

In the supposed circumstances, it must be noted, Gladstone 

would have been asking for dissolution of a Parliament in which 

he and his opponents had both confessed their inability to carry 

on. 

In January 1894, after the Lords had defeated the 

second Home Rule Bill and had mutilated the Employers' Liability 

Bill and the English Local Government Bill, Gladstone wanted to 

dissolve.(l) The previous dissolution had been granted to Lord 

Se.lisbury a year and seven months before; Glad stone's Government 

enjoyed the undoubted confidence of the Commons; and there was 

a great ouestion of public policy, the relations of t.he two 

Houses, at issue. 

In 1895, when Lord Rosebery's Government was defeated 

in the Commons, Lord Salisbury thought that the constitutional 

course was for Rosebery to advise dissolution. (2) Salisbury 

himself had had the previous dissolution, bad met the new House 

and been defeated by it, and resigned. But of course when 

Rosebery resigned, declining to avail himself of his right to 

dissolve, Salisbury took office and himself secured a dissolution. 

As in 1873 and 1885, however, the existing P~rliament, though 

elected under Conservative auspices, was one which had meanwhile 

defeated their opnonents after they had held of~ice for over 

four, over five, and nearly three years respectively. The 

(1) Merely, "Life of Gladstone", vol.III, pp.504-505. 
(2) Jennings, "Cabinet Government", p. 45. 
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Parliament in existence in 1895 unquestionably contained a majority 

normally adverse to the Conservatives. It had defeated both Conservative 

and Liberal Governments. There was no third party large enough to make any 

third type of Government possible. Dissolution was therefore inevitable. 

As the Liberals would not advise it, the Conservatives' right to·do so was 

unquestionable. (1) 

On July 20, 1905, Mr. Balfour's Government was defeated in Committee 

of Supply on an Irish item in the Estimates. The vote was 199-19~. The 

Government was, however, victorious in sixty-one subsequent divisions, by 

majorities of 24 to 132. (2) It finished the session's business, prorogued 

Parliament on August 11, and remained in office till early in December, when 

it resigned because of internal dissension. Mr. Balfour considered himself 

entitled to a dissolution, and Sir Henry Campbe11-Bannerman actually thought 

of trying to force him to dissolve; no one seems to have questioned his right 

to dissolve if he chose. (3) The existing Parliament had been elected under 

the auspices of the Conservatives, but more than five years before; the 

Government unquestionably enjoyed the confidence of the Commons~ there was 

not the faintest chance that an alternative Government could carry on in the 

existing House, as Sir Henry Campbell-Bannerman admitted when he asked for 

(1) For the same reasons, if Lord Salisbury, in 1885 or 1895 had tried to 
carry on with the existing House and had been defeated, his right to 
dissolution would have been unquestionable. 

(2) Parliamentary Debates, Fourth Series, vol.149, pp.l485-1490; vol. 150, 
pp. 281-288, 293-298, 297-302, 309-314, 313-318, 317-322, 323,328, 365-370, 
399-404,405-410, 709-714, 829-834, 951-954, 1025-1028, 1027-1032, 1283-1288, 
1297-1300, 1299-1304, 1411-1418, 1417-1422, 1423-1428, 1429-1434, 1433-1438, 
1439-1442, 1443-1446, 1447-1452, 1451-1456, 1465-1468; vo1.151, pp.l71-176, 
177-182, 187-190, 189-194, 195-200, 205-208, 213-216, 277-280, 289-294, 
401-404, 405-408, 413-416, 469-472, 475-480, 485-490, 491-494, 505-507, 
507-512, 517-520, 523-528, 529-534, 535-538, 539-542, 541-544, 699-704, 
703-706, 705-710, 725-730, 731-736, 735-740, 741-744, 863-866, 967-870. 

(3) See, for exe~p1e, Sir Sidney Lee, "Life of King Edward VII" {Macmillan, 
1927), vol. II, pp. 189-190. 
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dissolution without even attempting to meet the existing House. 

Bagehot was on the whole decidedly hostile to the exercise of 

royal discretion in regard to dissolution of Parliament. Of refusal of 

dissolution he said: "There are vestiges of doubt whether in all cases a 

sovereign is bound to dissolve parliament when the cabinet asks him to do so. 

But neglecting such small and dubious exceptions, the cabinet which was 

chosen by one House of Commons has an appeal to the next House of Commons •••• 

The Queen can hardly now refuse a defeated minister the chance of a 

dissolution". (1) On the other hand, "The ultimate authority in the English 

Constitution is a newly-elected House of Commons. No matter whether the 

question upon which it decides be administrative or legislative; no matter 

whether it concerns high matters of the essential constitution or small 

matters ot daily detail; no matter whether it be a question of making a war 

or continuing a war; no matter whether it be the imposing of a tax or the 

issuing a paper currency; no matter whether it be a nuestion relating to 

India, or Ireland, or London, ---- a new House of Commons can despotically 

and finally resolve." (2) If these very sweeping and positive expressions 

mean what they say, they clearly involve the right of the sovereign to refuse 

to dissolve "a newly-elected House of Commons". 

Of forced dissolutions Bagehot says: "The more we study the nature 

of Cabinet Government, the more we shall shrink from exposing at a vital 

instant its delivate machinery to a blow from a casual, incompetent, and 

perhaps semi-insane outsider. The preponderant probability is that on a 

great occasion the Premiar and Parliament will really be wiser than the king ••• 

Principle shows that the power of dismissing a Govenment with which Parliament 

(1) "The English Constitution" (Kegan, Paul, Trench, Trubner,l922) pp.l5,242. 
(2) Ibid., p. 227. 
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is satisfied, and of dissolving that Parliament upon an appeal to the 

people, is not a power which a common hereditary monarch will in the long 

run be able beneficially to exercise. Accordingly this power has almost, 

if not quite, dropped out of the reality of our constitution •••••.•• The 

Queen can hardly now ••••• dissolve in the time of an undefeated (minister), 

and without his consent." {1) 

In respect to forced dissolutions, Bagehot specifically does not 

apply his dicta to colonial Governors, of whose intervention in such cases, 

however, he does not appear to think very highly. (2) 

Lord Bryce seems to have thought that in ordinary circ~tances 

the grant of dissolution was automatic, (3) but that the normal procedure 

for a Cabinet which had been censured by the Commons was to resign. It 

might "in Britain and the self-governing Dominions dissolve Parliament, but 

this course is infrequent". (4) 

May observes that "The leaders of parties, --- profiting by the 

experience of Mr. Fox and Lord North, -- have since been too wise to risk 

the forfeiture of public esteem, by factiously opposing the right of ministers 

to appeal from the House of Commons to the people. Unless that right has 

already been exercised, the alternatives of resigning office or dissolving 

Parliament have been left, --- by general consent, --- to the judgment of 

ministers who cannot com~and the confidence of the House of Commons." {5) 

Todd described as "erroneous" the theory that, on defeat in the 

House of Comrrons, "the alternative of resignation or dissolution is left 

(1) Ibid., pp.239-240, 242-243. 
(2) "The English Constitution", pp.234-236. 
(3) "American Commonwealth", 2nd ed. (Maomillan, 1919), vol.!, p.217. 
(4) "Modern Democracies" {Macmillan, 1921), vol.II, p.492. 
(5) "Constitutional History of England" (Crosby and Nioho1s,1862), 

vol. I, p.432. 
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absolutely to the discretion and responsibility of the Ministers". (1) 

If there was no probability of the vote of the Commons being reversed by 

the electorate, "the sovereign ought clearly to refuse". (2) Todd further 

thought that in Britain a Cabinet defeated in the Commons had not an absolute 

right to a dissolution, even if the Parliament had been elected under the 

auspices of its opponents, when "there is no important political question 

upon which the contending parties are directly at issue." (3) He quotes 

Wellington that when the sovereign is asked to dissolve he "ought by no 

means to be a passive instrument in the hands of his Ministers; it is not 

merely his right, but his duty, to exercise his judgment in the advice they 

may tender him. And though by refusing to act upon that advice he incurs a 

serious responsibility if they should in the end prove to be supported by 

publ]c opinion, there is perhaps no case in which this responsibility may 

be more safely and more usefully incurred than wh~n the Ministers ask to be 

allowed to appeal to the people from a decision pronounced against them by 

the House of Commons." (4) On the other hand, it was the "constitutional 

right of a minister, upon taking office, to advise the crown to dissolve a 

~arliament elected under the influence of his political opponents." (5) A 

Cabinet which appealed from a defeat in the Commons to the electorate must 

accept the verdict of the new House.(6) Dissolution may properly take place, 

he concludes: (1) "After the dismissal of Ministers •••• as in 1784, 1807 and 

1834. (2) On account of disputes between the two Houses. (3) In order to 

(1) "Parliamentary Government in the British Colonies", 2nd ed., p. 772. 
(2) "Parliamentary Government in England", 1st ed. (Longman's,Green,l869), 

vol. II, p.408 
(3) "Parliamentary Government in the British Colonies", 2nd ed., p. 774. 
(4) "Parliamentary Govennment in England", Spencer Walpole's ed.,vol.II,pp.l27-128. 
(5) "Parliamentary Government in England", let ed., vol. II, p.409. 
(6) Ibid., p. 414. 
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ascertain popular opinion in relation to any i-mportant act of the Executive 

Government if 'some question of public policy' creates a dispute between 

Ministers and the Commons. (4) 'Whenever there is reason to believe that 

the House of Commons does not correctly represent the opinions and wishes 

of the nation'." (1) He limits the last to cases analogous to that of 1784, 

so that, as Evatt points out, it is really not different from the first.(2) 

In the self-governing colonies, Todd thought, the Governor 

possessed a real discretion. He was always "free to make trial" of an 

existing Assembly, but might grant dissolution even though one or both 

Houses remonstrated. He could impose conditions before granting dissolution. 

Todd also thinks that the Governor's decision may properly be influenced by 

his opinion as to whether the request for dissolution proceeds from "corrupt, 

partisan or unworthy motives". (3) 

Anson's view is that in Britain a request for dissolution cannot 

be constitutionally refused. but that it cannot always be constitutionally 

made. A request is proper if there is reason to suppose that the Commons 

and the electorate are at variance: reason which may be furnished by by-

elections, new issues, the espousal by the Government of an important new 

item of policy. or such new electoral regulations as the extension of the 

franchise. The first dissolution ot 1910 he treats as "altogether exception-

al". ( 4 ) "It a Prime Minister who still has a majority in the House of 

Commons resigns after a casual defeat, as did Lord Roseb~~Y in 1895, or •••• 

because he considers his programme is exhausted, as did Mr. Balfour in 1905, 

(1) 
( 2) 
(3) 

(4) 

"Parliamentary Government in England", Spencer Wa1po1e's ed., vol.II, p.l86. 
Op. cit., p. 254. 
"Parliamentary Government in the British Colonies", 2nd. ed., pp.801,802, 

816-817. 
"Law and Custom of the Constitution", "Parliament", 5th ad • , 

(Oxford, 1922), pp. 325-328, 405. 
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his successor can only take office on the understanding that Parliament 

will be dissolved at the earliest opportunity, so as to afford the country 

a means of expressing its opini~n on the new ministry." It would seem to 

follow that the Crown cannot constitutionally refuse an unconstitutional 

request. Anson adds that where there is reason to suppose that the House 

and the electorate are at variance, the Crown can force dissolution, if 

necessary by dismissing its Ministers and calling on others who are willing 

to take responsibility for such action. (1) 

Dicey says that "A Ministry placed in a minority by a vote of 

th~ Commons have, in accordance with received doctrines, a right to demand 

a dissolution of Parliament"; {2) but elsewhere he modifies this: "'A 

Cabinet, when outvoted on any vital question, may appeal once to the country 

by mean of a dissolution.' 'If an appeal to the electors goes against the ... 
Ministry they are bound to retire from office, and have no right to dissolve 

Parliament a second time.'" (3) "A dissolution is allowable, or necessary, 

whenever the wishes of the legislature are, or may fairly be presumed to be, 

different from the wishes of the nation •••••• There are certainly combin-

ations of circumstances under which the Crown has a right to dismiss a 

Ministry who command a Parliamentary majority, and to dissolve the Parliament 

by which the Ministry are supported." (4) Like Anson, Dicey thought that 

such a "combination of circumstances" had arisen in 1913, just before the 

third introduction of the Third Home Rule Bill. (5) 

(1) See letter to the London Times, September 8, 1913. 
(I) "Le.w of the Constitution", 8th ed. p.428. 
(3) Op. cit., p. 416 
(4) Ibid., pp. 428-429. 
{5) Ibid., p. 429; also letter to the London Times, September 15, 1913, 

quoted in Jennings, "Cabinet Government", pp. 441-443. 
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Lord Courtney said: "A Ministry, conscious of growing divergence 

between itself and the House of Commons, or embarrassed by other difficulties 

in the conduct of administration or legislation, may, however, treat as 

serious an adverse vote which in itself is trivial, and the same results 

follow as if the vote had been a premeditated and indubitable declaration 

of want of confidence. Such a situation, however created, must be followed 

by a resignation of the Ministry, unless Ministers act on the belief that the 

House of Commons no longer reflects the balance of judgment of the eonatitu~:.o 

encies, and accordingly advise the Crown to dissolve Parliament. The Crown 

has never, during the present reign, refused to accept and act upon such 

advice, but it would be too much to declare that it could not be declined. 

In the self-governing colonies, where Parliaments have been established on 

the pattern of that of the United Klngdon, and where the Governor bears the 

same relation to his Ministers as the Crown bears to its Ministers at home, 

the advice to dissolve the Assembly corresponding to the House of Commons 

has been often rejected. This has been done where the Assembly has been very 

recently elected, and the Governor for this, or for some reason in his 

judgment equally cogent, believes that it reflects the will of the constitu

encies, and that a new election is uncalled for and would be vexatious. The 

Governor, however, in refusing to accept the advice to dissolve, must be 

prepared to accept the resignation of his Ministers and his refusal can be 

maintained only where he finds other men ready to undertake the ministerial 

functions. Could similar circumstances arise in the United Kingdom, the 

Crown might be found acting as its vice-regents have acted; and the fact 

that the Crown has not during the present reign so acted may be due to this, 

that a dissolution has never been advised except under conditions making it 

reasonable and proper." He thought forced dissolutions in England conceivable, 
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but noted that there had been none during the century. (1) 

Mr. Jenks' view was: "The Klng, in certain rare cases, may take 

the extreme step of refusing to act on his Ministers' advice, even in 

political matters •••••• The King, except in the rarest cases, must act 

on his Ministers' advice, for which they are responsible •••• Still, it is 

the duty of the King, on rare occasions, to take this risk; but they are 

really rare ••••• There would appear to be now only two well-known cases 

in which the King is justified in opposing his personal will to the advice 

of his Ministers in matters of State, unless, of course, that advice should 

entail an actual breach of the law •••••• The other crisis occurs when the 

Cabinet cannot secure the support of the House of Commons, and, following 

the precedent of 1784, asks the King to dissolve Parliament •••• Here it is 

said that, if the Ministry was for.med (as in that case) after the existing 

House 0f Commons was elected, the King must accede to the Ministers' request; 

but if, on the other hand, a House of Commons was elected since the formation 

of the Ministry, then presumably, the latest expression of the popular will 

is adverse to the Ministry, which cannot, therefore, insist on a dissolution 

of Parliament. If these views are correct, it will be seen that, even in 

the case of a difference between the King and his Ministers, the wishes of 

the country are the final court of appeal." (2) 

Sir Sidney Low considered that "The sovereign •••• can •••• demand 

or refuse a dissolution", and that he could refuse if the advice to dissolve 

were offered on "frivolous or inadequate grounds". (3) Lowell thought that 

(1) "The Working Constitution of the United Kingdom" (Dent. 190l),pp.8-ll 
Courtney notes the forced dissolution in New Brunswick in 1856. 

(2) "Government of the British Empire" (Little, Brown, 1919),pp.41-42. 
(3) "Governance of England" (Putnams, 1917), pp.l09 and 263. 
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the Crown might, by refusing a Cabinet's advice, force its resignation, 

and he gave as an illustration, refusal of advice to dissolve. But he 

considered such refusal improbable, "because the rules of political fair 

play are so thoroughly understood among English statesmen that the power 

is not likely to be misused for party purposes". He considered the Crown's 

power of dismissal "practically obsolete", but added that "circumstances 

might arise in which it was evident that the Ministry and the House of 

Commons no longer represented the opinion of the country", and in these 

circumstances it was conceivable that the Crown might dismiss the Cabinet 

and force dissolution. Such action was "highly improbable" but not 

"impossible". ( 1) 

Mr. Asquith, in a speech to the National Liberal Club, December 18, 

1923, flatly denied the theory that a request for dissolution could not be 

constitutionally refused. Faced with a House of Commons in which no party 

had a clear majority, and with the prospect that a Labour Government might 

ride for a fall by proposing drastic Socialist measures (relying on an 

assumed right to dissolve Parliament), he gave it as his considered opinion 

that the existing convention allowed a certain discretion to the Crown. 

"This", he said, "does not mean that the Crown should act arbitrarily and 

without the advice of responsible Ministers, but it does mean that the Crown 

is not bound to take the advice of a particular Ministry to put its subjects 

to the tumult and turmoil of a series of general elections so long as it 

can find other Ministers who are prepared to give it a trial. The notion 

that e Ministry which cannot command a majority in the House of Commons ..... 

a Ministry in a Ddnority of 31 per cent~ in these circumstances is in-

vested with the right to demand a dissolution is as subversive of constitutional 

(1) "Government of England", 1917 ed. (Macmil1an), pp. 32-33. 
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usage, es it would, in my opinion, be pernicious to the general and 

paramount interests of the nation at large." He noted that when in 1910 

he asked for and obtained a second dissolution within a year of the first, 

he had a "substantial working majority --- observe that!" and that "Although 

our position in the then House of Commons was absolutely impregnable, we 

thought we ought to be fortified by a fresh expression of the judgment of 

the nation. It was for that reason, end that reason only, we advised the 

second dissolution in December." (1) 

This view, endorsed by Mr. Lloyd George and Sir John Simon, was 

denounced by Professor Swift MacNeill (2) and Keith·(3). It is, however, 

hardly more than a development of the opinions, already-quoted, (4) of 

Ruseell and Gladstone. The similarity of phrasing is notable, and can 

scarcely have been accidental. Mr. Asquith was simply saying that the 

Crown might properly refuse what Russell and Gladstone would clearly have 

considered en improper request. 

His view has received the support of Professor Ramsay Muir (5) 

and Sir John Marriott. The latter has no doubt of the Crown's constitutional 

right to refuse dissolution. He believes that if Mr. Baldwin, on his defeat 

in the Commons in January 1924, or Mr. MaCDonald immediately thereafter, had 

asked for dissolution, the King "might certainly have declined to assent." 

He considers also that the Crown may force dissolution. In 1913 the Klng 

could have dismissed the Liberal Government and granted an immediate dis-

Rolution to the Conservatives. He admits, however, that a Liberal victory 

at the ensuing election would have given rise to a "position of some 

(1) 
( 2) 
( 3) 
(4) 
(5) 

London Times, December 19, 1923 
!bid',: May 29, 1924. 
See below,pp.l57-159, 198. 
See above, pp. 127-128, 13f-133. 
"How Britain is Governed" Constable, 1930), pp. 192-193. 
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eabarrassment", "almost intolerable" for the King, who would then have 

been obliged to recall the Liberals. (1) 

Professor Laski also emphasizes the dangers of a forced dissolution. 

In general his view is that in practice, the Crown can neither refuse nor 

force dissolution. As to refusal, he argues that a "major! ty" Government 

defeated in the Comnons would resign, and the ~uestion therefore would not 

arise; while a "minority" Government, defeated in a House where no party 

had a clea.r majority, would be certain to get a dissolution on demand, 

because the alternative would be for the Crown to s~on the leader of 

another minority party, who would sooner or later ask for dissolution, 

putting the King in the position of granting to one party what he had refused 

to another. Specifically, he contends that in 1924, if the King had refused 

dissolution to Mr. MacDonald and sent for Lord Oxford, the latter would 

have been obliged, sooner or later, to ask for dissolution htmself; the King 

could hardly have refused; and he would then have appeared to be discriminating 

against the Labour party. This would have been too dangerous a position.(2) 

On the other hand, in "The Crisis·and the Constitution", Laski argues that 

if Yr. MacDonald in 1932, at the head of a coalition Government, had disagreed 

with his Conservative colleagues and asked for dissolution, his right to a 

dissolution would have been "inherently vitiated by the fact that his position 

in his own Cabinet had a purely personal, and not a party significance. If 

he were to suggest a dissolution •••••• the King would have the very powerful 

reply that a dissolution in a situation where one party in the House of Commons 

had nearly five hundred Members was an impossible request". (3) 

(1) "Tbe Mechaniam of the Modern State" (Oxford, 1927), vol.II, pp. 32-35. 
(2) "Parliamentary Government in England" (George Allen and Unwin,l938),pp.409-412. 
(3) HOgarth Press and the Fabian Society, 1932, pp. 35-36. 
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In Ridges' "Constitutional Law of Englend" it is said that the 

King might have to refuse a request for dissolution "in case of a demand 

for a second dissolution after defeat on an earlier dissolution immediately 

preceding without any vital change of conditions", (1) Mr. C.S.Emden 

observes that a minority Government defec·ted in the Connnons "may, in except-

ional circumstances, be entitled to a dissolution". {2) 

Wade and Phillips, in 1931, said: "It has long been a convention 

that the King will dissolve Parliament at the renuest of the Prime Minister 

of the day, and similarly will not dissolve Parliament unless so reouested ••• 

Whet!H·'r tbe convention as to the right to a dissolution will survive the 

growth of three parties is difficult to detwrmine. It may be that the King 

would refuse, should the occasion arise, to grant a dissolution at the re-

quest of a Prime Minister who had never had a clear majority in the House 

of Commons." (3) They note, however, the grant of dissolution to Mr. 

MacDonald in 1924. In 1935, they added, after the passage quoted, "though 

this view is not generally accepted", and, in their comments on the 1924 case, 

"it is improbable that any other course would be taken in the future for fear 

of involving the King in political controversy". (4) 

(1) Keith's edition of 1934, (Stevens &. Son) ,pp.l46-147. The further com·).ent 
on refusing advice "if a revolutionary measure were passed under the 
Parliament Act •••• without a popular mandate" presumably P&C9:P& does 
not refer to advice to dissolve. 

{2) "Principles of British Constitutional Law" (Methuen, 1925),p.84. He 
notes (pp.83-84) that from 1837 to 1925, four times dissolution followed 
a change of Government (1847, 1852, 1885, 1895); four times it came towards 
the end of Parliament's term, when the Government's support was diminishing 
or it had suffered defeat in by-elections (1865, 1874, 1892, 1906 --- this 
last properly belongs under the first head); twice it came towards the end 
of Parliament's term at a time the Government thought fit.(l8BO, 1900) 

(3) "Constitutional Law", let ed. (Longrnan's, 1931), p.l20. 
(4) "Constitutional Law", 2nd ed. (Longman•s, 1935), pp. 126, 127. 
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Dr. Jennings, in "The Law and the Constitution", says that 

"it is not at the present time settled whether the King is bound to dissolve 

Parliament at the request and at the request only of the Prime Minister. 

'Weighty precedents and high authorities are cited on either side of this 

knotty question'•••• Whatever the constitutional powers of the King may be, 

it is quite certain that in normal times he could not refuse to dissolve 

Parliament when a Government loses its majority • • • • • It might be thought that, 

with three or more Parties, none of which has a majority, conditions would be 

very different ••••• But even without a Coalition the Government is in a very 

st-. ong position •••• It has the prerogative of dissolution at its command. 

No doubt the King is more reluctant to grant a dissolution, since another 

Government might be possible. But the fact that he granted a dissolution 

to Mr. ldacDonald in 1924 shows that he would refuse only in very exceptional 

circwnstances." (1) 

In "Cabinet Government", he is more specific. He notes first that 

dissolution cannot take place without advice. Some Cabinet must take the 

responsibility. If the existing Cabinet declines, the Crown "can do no more 

than dismiss them," But he agrees with Marriott, Laski and Professor J.H. 

Morgen that this would be dangerous. A forced dissolution, therefore, would 

seem to be highly improbable, to say the least. "It ms not always true that 

a refusal of dissolution implies resignation", but "During the last hundred 

years there is no instance of a refusal of dissolution by the King when 

advised by the Cabinet. There has been, nevertheless, a persistent tradition 

that he could refuse if the necessary circumstances arose. It is difficult to 

see what those circumstances would be. An appeal to the electorate is an appeal 

(1) University of London Press, 2nd. ed., (1938), pp.?l-72, 166, 158. 
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to the supreme eonstitutional authority. It is true, as Lord Balfour 

said, that 'no constitution can stand a diet of dissolutions'; but dieting 

would be demanded only beeause the Constitution failed to carry'out its 

proper function of providing a Government with a stable majority. If the 

electorate persists in returning a nicely balanced House, it will impel a 

coalition or compel one party to support another without a coalition. But 

political forces alone can produce such a result. The King can suggest it 

but not eompel it. If the opposition coalesces, it is not unreasonable for 

a minority government to challenge the coalition in the country. If the 

major parties break up, the whole balance of the Constitution alters; and 

then, possibly, the King's prerogative becomes important. Thus, while the 

King's prerogative is maintained in theory, it can hardly be exercised in 

practice. It is of course not true that the grant of dissolution to Mr. 

MacDonald in 1924 settled the issue. The King could have taken no other 

decision. The Labour Government could reasonably demand that 1li should ask 

the electors whether its record was not such as to warrant a majority. It 

could reasonably ask how many of the electors desired to continue to support 

the Liberal Party, which first put it into office and then turned it out (1) 

nine months later. The fact that its appeal was unsuccessful and that it 

appeared to detached observers that it would be unsuccessful is irrelevant. 

It was a reasonable exercise of the prerogative to ask the elect~rs whether 

the three-party system was a success and, if the answer was in the negative, 

whether the Labour or the Conservative Party should have the majority." (2) 

(1) To speak more exactly, tried to turn it out; though the Labour Government 
need not have regarded the Liberal motion for an inauiry into the Campbell 
case as intended in this sense. 

(2) "Cabinet Government", pp. 317-318. 
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Again, "Where no party obtains a majority at the general election ••••• 

another dissolution is not practicable." (1) This presumably means another 

dissolution forthwith, before the new Parliament meets. 

Few of the authorities so far quoted, except Todd, have much to 

say about the power of dissolution outside the United Kingdom. Both Keith 

and Evatt, however, discuss overseas experience at considerable length, and 

lay down general propositions for both Britain and the Dominions. 

Keith's earlier view seems to have been that in Britain the Crown 

had no discretion, no right to refuse advice to dissolve, while in the 

Dominions the Governor ha1 e. discretion but was tending to lose it, and 

that this tendency was desirable. (2) In his later works, however, he has 

continuously modified this view. As early as 1924 he added the proviso that 

"It is obvious that the Crown could not constitutionally grant a Prime Minister, 

who had obtained one dissolution and had been defeated, a second dissolution 

of Parliament if any other means of carryinR on the government could be 

found. In practice, however, it is hardly conceivable that a case would 

arise in Great Britain in which the Crown could properly refuse to grant a 

dissolution on the request of a Prime Minister." (3) In 1927, replying to 

Mr. c.H.Cahan, K.c., he said; "Mr. Cahan argues that on the new rule a Prime 

Minister who obtained a dissolution and was defeated at the polls could still 

advise and receive another dissolution. No one, I imagine, seriously contends 

that His Majesty could constitutionally grant a second dissolution in such 

circumstances, even assuming that a Prime Minister should be so lacking in 

(1) 
(2) 

(3) 

Ibid., p. 27. 
E.G., "Speeches and ~ocuments on British Colonial Policy" (Humphrey 

Milford, 1918) vol.l, introd., pp. ix-x; "Imperial Unity and the 
Dominions" (Oxford, 1915), p. 104; Journal of Comparative Legislation, 
Second Series, vol. XVII, November 1917, pp. 227-231. 

"Constitution, Administration and Laws of the British Empire",(Collins), 
pp. xiii-xiv. 
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public duty as to suggest it." (1) In 1928 he said: "It is notorious 

that even (in the united Kingdom) the Crown retains the prerogative of re-

fusing advice, if that advice is flagrantly contrary to the constitution. 

British precedent permits a beaten ministry to dissolve, but it would not 

permit a second dissolution if the first failed to give the majority hoped 

for •••.• The grant by the King to Mr. Ramsay MacDonald of a dissolution in 

1924 was by no means an automatic following of ministerial advice; it was 

an action strictly in accord with the spirit of the constitution, which 

places in the electorate the ultimate soverei~ authority, and the exercise 

of the power secured the effective expression of the will of the sovereign 

authority." (2) In the same year he explicitly declared that a Cabinet 

which had had one dissolution and had failed to get the desired majority 

at the polls could not secure a second dissolution forthwith. Moreover, 

"It is not, of course, ~ontended that the right to receive a dissolution is 

absolute; it is obvious that a Ministry which has obtained a dissolution:ta 

not entitled, if it is barely sustained in office, to ask for one again at 

an early date, and if a Ministry neglects its duty, it may be the obligation, 

as well as the right, of the Crown to decline to accept its advice". (3) 

But in Britain, he added, the assumption of responsibility ex post facto by 

a Ministry which has taken office after a previous one has been forced to 

resign by royal action was "no longer constitutional, ••• and could be resorted 

to only in a grave emergency involving national stability •••• and ••••• at 

grave risk to the stability of monarchical institutions." (4) 

(l)"Letters on Imperial Relations, etc~• (Oxford, 1935), :p.68, Mr. Cahan had 
been protesting against the "new rule". 

(2) Canadian Historical Review, vol. 9, no.2, June 1928, pp. 111-112. 
(3) "Responsible Government in the Dominions", 1928 ed. preface, p.xvi, and p.156. 
(4) "Responsible Government in the Dominions", 1928 ed., p. 156. 
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The reserve power could be used in Britain to expel a Cabinet which 

sought to "cling to office by prolonging the duration of Parliament, or 

to govern without Parliament • • • • but it may earnestly be hoped that no 

such catastrophe may arise". (1) In 1929 he stated that "in the United 

Kingdom a defeated ministry might obtain one dissolution to test the will 

of the people." (2) But "It is clear that if a lviinistry who had obtained 

one dissolution of Parliament were then defeated, and none the less asked 

for another, the King would be compelled, in the interests of the mainten-

ance of the Constitution, to refuse •••• Any such violation [of the 

Cons~itutioq] by neglect of the fundamental rules of responsible government ••• 

seemB remote from possibility." (3) In 1931 he asserted: "The King will 

not refuse dissolution to any ministry, subject, of course, to the rule 

that it has not shortly before obtained a dissolution without materially 

strengthening its position". (4) Could "the King refuse a request for a 

dissolution from a defeated or weak government"? "He might in such a case 

find an alternative ministry, but, on the other hand, as the people ought 

to control the ministry, it would be ext~emely invidious to refuse permission 

to take its verdict. The matter, of course, would be different if after one 

dissolution a government which had failed to obtain a majority thereat asked 

for a second. In that case it woulj be impossible to accede to its request, 

as that would be to defy the popular verdict and to prevent the functioning 

of the Parliament which the electorate had returned." (5) In 1933 he went 

even farther: "It is, of course, too much to say that the Governor must grant 

{1) Ibid., p. 123. 
( 2) ''Dominion Autonomy in Practice" (Oxford), p.4. 
(3) "Sovereignty of the British Dominion" (Macmillan, 1929), p.246. 
(4)"British Constitutional Law" (Oxford), p.49. 
(5) !bid, pp. 38-39. 



a dissolution inevitably on a request from his Government. It is obvious 

that only one dissolution can be asked for by the same Ministry within a 

li~ited period; if it fails to secure a majority at a dissolution, it cannot 

imitate continental practice and endeavour to secure a complacent legislature 

by a series of dissolutions. The King in a like case would clearly be 

compelled to refuse dissolution and would then find a new Government to 

support his action • • • • If a Ministry at an election secures only a slight 

majority and after a substantial period seeks again a dissolution, the issue 

would be different and must be decided accordin~ to circumstances." (1) By 

• 
19~6 his view had come to be: Needless to say, the power to dissolve Parliament 

cannot be exercised without ministerial advice •••••• but the King may refuse 

to dissolve when advised, and if he deems a dis~olution necessary in the public 

interest he may urge such a course on his ministers, and, if they will not 

accept his suggestion, he may compel their resignation or dismiss them •••• 

These are, of course, po~ers of high importance and seriousness, not to be 

lightly usee, but their use is justifiable if they are necessary for giving 

the will of the people its just course, though such a criterion of action is 

plainly difficult to apply • • • • • It is •••• plain that the issue of the 

time which has passed since a dissolution was given to a ministry must always 

be borne in mind in considering the right of dissolution. It is clear that 

a ministry which has had a dissolution and has been unsuccessful in securing 

a majority therein cannot at once have another; but if it is able to command 

enough votes to carry on for a time, delicate questions may arise as to when 

and whether another dissolution was due ••••• The essential use of the prerog-

ative of dissolution· is to obtain the verdict of the electorate on the conduct 

(1) "Constitutional Law of the British Dominions", (Macmillan 1933), pp.l50~151. 



of government and their choice of the party to govern. The employment 

of the plan is proper, apart from the expiry of Parliament by efflux of 

time, when a new Ministry succeeds another and is in a minority in the 

Commons, as in 1922; when a Ministry, undefeated in the Commons, meditates 

an important change of policy, as in 1923 and 1931; when a Ministry comes 

into power after the formation of a new House of Commons and finds that it 

has not an effective majority therein, as in 1924". (1) Whether "the 

existing House of Commons has been elected under the auspices of [the 

Government's] rivals is a relevant point." (2) 

In 1939, Keith discussed the question of dissolution at great 

length. "Dissolutions ••••• based mainly on efflux of time", he notes, 

"are few and far between." This was a factor, he implies, in 1865, and 

an "additional incentive" in 1874. "A more frequent cause of dissolution 

is defeat in the Commons on an issue deemed vital, the alternative being 

resignation". "A dissolution is equally necessary if, on the resignation 

of its predecessor, a new Government is formed. In theory it may be held, 

as Sir R. Peel did in 1841, that~the endorsement of the electorate is not 

essential for the change, and in the Dominions retirement of ministers, 

without a dissolution, has been held not to require a dissolution by their 

successors. But this has been due to considerations irrelevant under actual 

British conditions. It has been due to the existence of less effective party 

opposition, through the existence of groups, which can coalesce to provide a 

ministry with an effective support in Parliament, so as to allow postponement 

of an election until the early expiration of Parliament, which has often had 

(1) For exceptions to this, see pp. 186, 192. 
(2) "The Klng and the Imperial Crown", pp. 145, 171-172, 177. 
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DO more than three years' duration, rendering dissolutions so frequent 

that an extra dissolution, with its serious cost, is unpopular. Under 

modern British conditions such a result could be contemplated only if a 

three-party system of a serious and lasting character came into being. It 

would then be possible to argue, as Lord Oxford argued in 1923, that the 

Sovereign should not, in the event of the defeat or resignation of a 

ministry, grant a dissolution to it or to its successor, if it were possible 

to arrange a working agreement to carry on in the Commons. But that con-

dition of things manifestly did not exist in 1924, and the objections to 

denying the electorate a voice are of very great strength. A refusal would 

normally be possible, only if there were general agreement within and without 

the Commons, that an election should be delayed pending further development 

et the situation. Where the view of the people can be gathered without a 

dissolution it would be absurd to insist upon it." (1) 

Elsewhere Keith speaks of "the fundamental misunderstanding which 

induced Mr. Asquith to formulate the doctrine that the Klng would not· be 

bound to give a dissolution to Mr. MaCDonald, if that were asked for, in 

view of the fact that there was in operation a three~party system. What 

he feiled to remember was that the Crown must be wholly reluctant to refuse 

to give the electorate a chance to give a clear verdict in favour of one 

political party or another, and that that consideration would drive it 

forthwith to concede, as it in fact did in 1924 concede, a dissolution to 

the Labour leader •••• [It wa~ a clear case of sound judgment being obscured by 

personal feelings, for any serious consideration should have shown that, 

(1) "The British Cabinet System,l830-1938" (Stevens and Sons, 1939), 
PP• 288, 290-291. 
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when the occasion arose, the King would be under every conceivable obliga-

tion to take the verdict of the country. It is clear that Mr. Asquith 

forgot that a dissolution ts an appeal to the political sovereign, and that 

when it is asked for every consideration of constitutional propriety 

demands that it be conceded." (1) 

Noting that under the pre-1832 Constitution, the Crown was "clearly 

not bound to grant a dissolution ••••• , provided that it [could] obtain other 

mdnisters to take responsibility for the royal refusal", XBith observes that 

the King could have refused without hesitation in 1806 or 1807 or 1831. (2) 

But the passing of the first Reform Bill marked a decisive change. On the 

other hand, "It is, of course, true that the right to a dissolution is not 

a right to a series of dissolutions. The King could not, because a ministry 

hed appealed end lost an election, give them forthwith another without 

seeming to be endeavouring to wear out the resistance of the electors to the 

royal will •••••• The Crown might have to refuse, and to enforce the retire-

ment of a ministry." (3) 

"How long must elapse before a ministry with a small plurality, or 

dependent on aid from other groups at one election, can be given another 

dissolution, depends entirely on circumstances, and defies any attempt at 

definition." (4) 

Subject, presumably, ~o these provisoes, the question whether to 

resign or dissolve is "a matter for the Government to decide in the light 

of all the circumstances". (5) 

(l)"The British Cabinet System, 1830-1938" 1 pp.7-8, 395. 
(2) Ibid., p. 393. 
(3) Ibid., pp.395-396. 
(4) Ibid., p.396. For Keith's application of this to the Canadian case of 

1926, see below, p. 243. 
(5) Op. cit., p. Jee 
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"Of dissolutions on the appointment of a new ministry", Keith 

observes, "there is that of 1847 accorded to Lord John Russell, because 

patently having taken over power a year earlier, because of Sir R.Peel's 

loss of Conservative support •••• he needed additional authority; moreover, 

the time element spoke in his favour. Lord Derby in 1852 had a clear case, 

for it was plainly impossible to c;;rry on effectively, unless he could be 

reinforced". In this context he notes also the dissolutions of 1885, 1895 

and 1906. In 1831 "a complete chanp.:e of the political p6stticbn, without 

the consent of the electorate, would have been wrong". (1) 

Keith has a great deel to say, in this work, about forced disso-

lutions. In 1859, he says, the ~ueen "had seemingly meditated ••••• forcing 

a diHsolution" to negative "the dangerous pro-Italian attitude of her Prime 

Minister and Foreign Secretary". (2) In 1893, she asked Lord Salisbury if 

she could force dissolution, if for example, she were approached, after 

the rejection of the Home Rule Bill by the Lords, by a numerously signed 

pe.ti tion or an Address from the Lords. Salisbury replied that it would be 

risky; it would raise the issue of the royal authority. This was undesirable 

without urgent reason, which did not exist. (3) In 1A94, however, the Queen 

insisted that Lord Rosebary would not only have to get her consent but al~o 

dissolve before moving resolutions on the relations of the two Houses. Lord 

Salisbury favoured this, but Lord JamP-s, the Dukes of Devonshire and Argyll, 

Chamberlain and Balfour were against it. Lord JAmes was clear that the 

Queen could insist on dissolution after the resolutions had been moved, if 

necessary by dismissing Rosebery and granting a dissolution to his successor. 

(1) Ibid., pp. 291-292. 
(2) Ibid., p.370 
(3) Ibid., pp. 370-371 
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But even if Rosebery agreed to dissolve at the Queen's request, it would 

raise the issue of the Queen's action; and if he refused and was dismissed 

it would raise the same issue in a more acute form. The Q,ueen could , 

however, insist on dissolution if she were asked to swamp the Lords, or if 

the proposed measure were of a very revolutionary or destructive character.(!) 

Keith also notes that in the autumn of 1910 Mr. Austen Chamberlain 

not only thought that the Klng could refuse Mr. Asquith's request for an 

undertaking to swamp the Lords if the Liberals secured a sufficient majority, 

and could then call on ~r. Balfour and grant him a dissolution; but also 

thought that if the Liberal majority were reduced, and Mr. As0uith, recalled 

to office, e.sked for the creation of peers, the King could recall Mr .Balfour 

and grant him a second dissolution. This last su~~Pstion KPith calls 

"unconstitutional". He notes also that after the S"cond election of 1910 

Lord Morley thought the King could still refuse to swamp the Lords, end, 

on Mr. Asquith's resignation, send for Mr. Balfour and grent him a dissolution.{2) 

In 1913, when the question of a "mandate" for the coercion of 

Ulster arose, Mr. Balfour thought the King could force a dissolution, if 

necessary by dismissing Mr. Asquith and sen~ing for Lord Rosebery or Mr. 

Balfour himself. Mr. Bonar Law asserted the right of the King to dismiss 

the Government and grant a dissolution to its successor, but stressed the 

monarch's personal responsibility and the attendant risks. Lord Lansdowne 

considered that the Parliament Act had destroyed the power of the Lords to 

force an appeal to the country, and that the duty devolved on the King to 

force either a dissolution or a referendum. Keith comm8nts on the difficulty 

(1) Op. cit., pp. 371-372. 
(2) Ibid., pp.372-373. Mr. Balfour himself thought that in either case a 

third general election would be impossible; see Blanche Dugdale, 
"Life of Ai'thur James --Balfour" (Hutchinson), vol. II, p. 64. 



the King will experience in assessing public opinion in cases where he 

is being urged to force dissolution because the opinion of the country is 

alleged to be different from that of the Commons; neither the press nor by-

elections, in Keith's opinion, being fully reliable indices. (1) 

Keith is clear that there cannot be a series of forced dissolutions 

on each of the steps in a clearly defined policy. "The duty of the electors", 

he says, "must be to approve principles, of Parliament to give shape to the 

principles. Otherwise every change of substance can be seized upon and a 

further reference to the electors demanded." (2) 

A year later, in 1940, Keith said: "The right ••••• to a dissolution 

neet not be claimed to be absolute. There is a wide agreement that the right 

does not exist in the case of a ministry which already has had one unsuccese-

ful dissolution, and shortly thereafter is defeated in the Commons and asks 

for another, in the hope of success at the hands of an electorate weary of 

political strife. But any such case would have to be judged by the King on 

its merits, and no rule of general application could be laid down. It was 

partly on this difficult question that Lord Byng in 1926 refused a dissolution 

to Mr. Mackenzie King, who at the general election of 1925 had failed to 

secure an effective majority, end who therefore sought a new dissolution 

in order to test the question (3) ••••• Normally, it may be held, the elector-

ate should be allowed to decide, for it may be held that it must ta.ke the 

consequences of returning a dub1.ous verdict at the preceding contest."(4) 

That Keith considemBritish conventions at least partially 

(1) Op. cit., pp.375-379. 
(2) Ibid., p. 311. 
(3) For the further comments in this passage on the Canadian crisis, see below,pp. 
(4) "The Constitution of England from Victoria to George VI" (Macmillan)., /317-318. 

vol. I, pp.86-87. 
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applicable to the overseas Commonwealth is evident. One might have expected 

that, after the Report of the Imperial Conference of 1928, be would consider 

that no detailed separate discussion of the position in the Dominions (at 

any rate apart from the Australian States and Canadian ~rovinces) was 

necessary. But on the contrary he declares that the assimilation of the 

relation of the Gove!~or-General to his MinistArs to that of the King to 

his Ministers "breaks down hopelessly", because while the King can threaten 

to abdicate, the Governor-General can only resign or be revalled. If a 

Governor-General dismisses his Ministers, for example, and his new Cabinet 

fails to get a majority, he would "virtually have to resign", end his 

resignation would have none of the far-reaching consequences of a royal 

abdication. (1) Subsequent events suggest that perhaps a King may be got 

rid of as easily as a Governor-General, and without any very far-reaching 

consequences. Be that as it may, Keith does draw a distinction between 

the conventions in Britain and in the Dominions, e distinction which might 

possibly, at least in some instances, bejustified by the limiting phrase of 

the Report, "in all essential respects". 

In 1921 he said: "In the Dominions •••• constitutional usage still 

permi~a Governor to decline to accept the advice of his Ministers, if he 

thinks he can procure other advisers to take their place in the event of 

their resignation. In particular a Governor is expected, in the event of 

a request from a ministry for a dissolution on a reverse in Parliament, to 

withhold his assent if he considers that an alternative government can be 

found to carry on business; the short life of Australian Parliaments renders 

(1) "The King and the Imperial Crown", pp. 173-174. 
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members adverse to a penal dissolution, and refusals of ministerial advice 

on this score have been common." But he considered that there was a 

tendency in Australia towards adopting the "British usage". "The British 

rule has of late been followed in Canada as regards the Dominion government, 

in New Zealand, and the Union [or South Africa] , but it is not yet established 

in the Canadian Provinces or Newfoundland; the explanation is obvious: it is 

in the larger communities alone that there has been fully developed that 

sense of political responsibility among ministers which would render inter

vention by the Governor unwise and dangerous." (1) In 1924 he said that 

"practice in the Dominions •••• empowers the representative of the Crown to 

decline to grant a dissolution, provided that he is able to find a politician 

willing to carry on the government and to accept responsibility for the 

refusal". (2) 

Even after 1926 he was still willing to concede a greater degree 

of discretionary authority to Dominions Governore-General than to the King. 

Lord Byng, he considered, had asserted "powers which are admittedly obsolete 

in the United Kingdom". But "It is tmpossible to lay down that a governor-

general must always grant a dissolution when advised to do so. What he must 

do is to assimilate his action to that expected of the Crown in the United 

Klngdonf. Having explained that it is notorious that even there the Crown 

''retains the prerogative of refusing advice ••• flagrantly contrary to the 

constitution", and so forth, in a passage already quoted, he added: "It 

may safely be assumed that Canada will recognize that the governor-general 

even under the new understanding, rete.ins the power to intervene to prevent 

any abuse of the constitution." (3) In the same year, 1928, he said: 

( 1) "Dominion Home Rule in Practice" (Oxford), pp. 9-10. 
(2) "Constitution, Administration and Laws of the Empire", p. xiii. 
(3) Canadian Historical Review, vol.9, no.2, June 1928, pp. 111-112. 
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"In the Dominions, the discretion of the Governor is still constitutional 

and real, however much it may be deemed preferable that the British plan 

should persist, and however clearly events are moving in that direction."(l) 

The principle of universal responsibility applies only to the King: "It is 

not and never has been true heretofore of a Governor." (2) In the 

Dominions, "The normal case of refusal to accept ministerial advice is 

when a Ministry defeated in the Lower Houses, or no longer sure of a majority, 

asks for a dissolution in order to strengthen it~elf by an appeal to the 

electorate ••• The Governor must act on ministerial responsibility (save in 

those few cases where he acts on Imperial instructions), (3) but this respon-

sibility may be either assumed in advance by a Ministry in office whose 

advice he accepts, or assumed ex post facto by a Ministry which has taken 

office after he has forced one to resign". {4) The question which arises 

in regard to the power of dissolution "implies that the Government is in 

difficulties and that its Parliamentary position is not secure •••• There 

may be an alternative Government which could carry on for the rest •••• of 

the life of the Parliament, either because it h8s already secured a super-

iority in numbers, or because if given the opnortunity to form a Ministry 

it will succeed in detaching enough supporters of the Government to have a 

working majority. Moreover, the country, as a rule, expects the Governor 

to exercise his discretion; he can perhaps shield himself behind assimilation 

to the Bri tirJr. practice, but that is very imperfectly understood in the 

Dominions, and at any rate long usage in some territories is clearly in favour 

(1) "Responsible Government in the Dominions", 1928 ed., p. 156. 
(2) Ibid. 
(3) For Governors-General this is surely obsolete since 1926? 
{4) "Responsible Government in the Dominions", 1928 ed., pp. 154, 157. 



165 

of the view that the Governor has not merely a right to exercise his 

discretion, but that he is worthy of censure if he does not do so. In 

exercising this discretion the Governor may legitimately consider many 

different points of view". The short duration of Dominion PaTliaments (1) 

means that there is bound to be a dissolution soon anyway. Members expect 

to draw their indemnity, "in lieu of being put to the expense, anxiety and 

risk of an election"• Whether Supply has been granted is a relevant point, 

though not a sine qua non. "A vital element in every case ••• is the length 

of time to go before a dissolution must come. If it is comparatively short, 

it may be a valid ground for hastening e dissolution; if on the other hand 

it is long, there is a better case for refusing one. But regard must be 

had to the chance of obtaining an effective Govern~ent, if a dissolution be 

refused; it may be better to allow the country a chance of making up its mind, 

or, per contra, this may be useless, in view of the division of opinion, and 

it may be wiser to allow the formation of a new Ministry in the hope that 

things will gradually be cleared up." That the House "had been elected under 

the aegis of ~he Government's] rivals ••• [is] a frequent ground for arguing 

for dissolutions, and doubtless of importance." (2) "Whether weakness is 

caused from internal difficulties, or from the growth ot the power of the 

Opposition, whether owing to these difficulties, or as often, the coming 

together of different opposing sections; or as the outcome of by-election 

defeats or other sign of the loss of popular favour, the ministry may, of 

course, advise a dissolution in lieu of resignation. Whether a ministry 

(1) This would seem to be a valid reason for differentiating between the 
conventions in Britain and in those Dominions to which the remark 
applies. It does not, of course, apply to Canada. 

(2) "Responsible Government in the Dominions", 1928 ed., p. 160. 
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ought to resign or advise a dissolution is a matter on which no principles 

can be laid down with assurance; each case presents normally special 

features which must all be weighed before a decision is arrived at. It 

must,however, be recognized that in the Dominions practice shows that it 

is a distinct advantage to be the party which dissolves and under whose 

auspices an election is held •••• No principle can be laid down as to when 

a Parliament ought to be dissolved to allow the people to express their 

feelings. A priori, it would seem right that any great change, which had 

not been deemed a pressing matter at the last election, should thus be made 

a matter of the arbitrament of the people, but it is impossible to claim 

that much attention has been paid to this principle." (1) "In the Dominions 

the reserve power may easily be held to be more necessary (than in the 

United Klngdo~, in view of the fact that parties sometimes seem to have 

little regard for anything save their immediate advantage, but that it 

should be rarely used is undoubted, and examples of its employment are 

rare." ( 2) "The Governor is not an umpire between parties." {3) 

Of the "double dissolution" of 1914 in the Australian Common-

wealth he observes: "It is clear that the whole weight of Australian 

precedent was dead against ~ir Ronald Munro Ferguson'~ action; thrice 

Governors-General had refused dissolution because they thought that in 

Australia the constitutional rule was that before granting dissolution 

a Governor should exhaust every possibility of carrying on in Parliament. 

The action ot the Governor-General was explicable on one theory only, 

that he had decided to act strictly on the British principle and to throw 

(1) Ibid., pp. 265,266. Keith cites cases to prove the last statement. 
( 2) !bid., p. 123. 
(4) Ibid., p. 154, note 2. 
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responsibility on his Ministers and not on himself ••••• There was no doubt 

that if the Constitution was to be given any reasonable meaning, the matter 

must have been intended to be one to be dealt with by the Governor-General 

at his discretion." (1) On the other hand, in the same work, he termed the 

refusal of dissolution in June 1909 "prima facie contrary to vonstitutional 

usage", (2) and his condemnation of Lord Byng's action in 1926 is well 

known. (3} 

In "Dominion Autonomy in Practice" (1929), Keith said that the 

192li Report "does not mean that (the Governor-General] is deprived of all 

authority to refuse to act on Ministerial advice, for, if for instance after 

one unsuccessful dissolution Ministers asked him to grant another, be would 

clearly be bound to refuse thus to violate the Constitution. But it means 

that be should save in extreme crises, accept the advice of Ministers, as 

readily as did the King in 1924, when he dissolved Parliament at the request 

of Mr. Ramsay MacDonald without trying to find an alternative government."(4) 

In "The Sovereignty of the British Dominions" (1929) he added: "It is clear 

that if a Minister who had obtained one dissolution of Parliament and were 

then defeated, and none the less asked for another, the King would be corn-

palled, in the interests of the maintenance of the Constitution, to refuse ••• 

In the Dominions likewise the Governor-General must remain responsible in 

the last resort for the maintenance of the Constitution from violation by 

neglect of the fundamental rules of responsible government, though in them 

(1) "Responsible Government in the Dominions", 1928 ed., pp 137-138. 
{2) Ibid., p. 165. 
(3) See below, pp. 234-236, 243-244, 247, 258-259, 262, 265, 270, 317, 334-337. 
(4) P. 5. 
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also any such violation seems remote from possibility." (1) In "The 

Constitutional Law of the British Dominions" (1933), he again asserted that 

in the Dominions the Governor had the right to refuse dissolution if he 

could find another Ministry, though "in England ~hie practic~ has almost 

died out." (2) 

Evatt's discussion of the position in Britain is in the main an 

elaborate critique of the dicta of the text-writers, especially during the 

crises of 1910-1914, designed to show the extraordinary uncertainty and 

confusion which prevailed and still prevail, and the dangers of allowing 

this situation to continue. (3) He carefully refrains from makin~ any 

sweeping generalizations of his own. He notes the lack of evidence for 

Keith's assertion that in 1924 the King "dissolved Parliament ••• without 

trying to find an alternative government". (4) Ha points out that Anson's 

principle is not consistent with the grant of the first dissolution of 

1910, and that his limitations on a Cabinet's right to ask for dissolution 

are not consistent with the grant of dissolution in 1924. (5). He lraws 

attention to the possibility that a Cabinet defeated in the Commons after 

passage of the Army and Air Force (Annual) Act and the granting of Supply, 

might, without running afoul of any of Dicey's "sanctions", ptorogue 

Parliament and carry on for many ~onths, ~njoying full control over the 

conduct of home and foreign affairs, till the very moment when Supply ran out, 

(1) P. 246 
(2) PP. 147-148. 
(3) See above, pp.~-?, ~ , and Evatt, op. cit., pp. 10-11, 109, 114-115, 

260, 263, 268, etc. 
(4) Ibid., p. 263. 
(5) Ibid., pp. 114-115. 



and then dissolve. {1) He observes that of course the King could not 

persist in refusing dissolution to a Government assured of Parliament's 

support, as this would exclude the possibility of an alternative Govern-

ment. ( 2) 

It is in his discussion of the position in th~ overseas Commo~-

wealth that he makes his major, and indeed invaluable, contribution to the 

literature of the subject. His general propositions are laid down most 

expliciif in an article in the Canadian Bar Review for January 1940. In 

regard to refusal of dissolution, "It is unnecessary", he says, "to elaborate 

the great difference between cases where Ministers remain in full nossession 

of the con~idence of the Lower House and cases where they face, or have met 

with, defeat in that House. (3) In the former case, ex hypothesi, no 

alternative Ministry is possible, and the King's representative •••• must 

act upon the advice to dissolve. But, in the latter case, very different 

considerations arise, particularly where the 'parliamentary situation' 

embraces three distinct parties and the Ministry has no workin~ majority in 

the House ••••• I have never appreciated the force of the argument that 

because the Governor-General chose to act upon the advice of Ministers who 

retained the full confidence of the House of Representatives (so that the 

possibility of any alternative Ministry had to be ruled out of consideration) 

therefore every Governor-General must act upon the advice of Ministers who 

had been defeated in the House of Representat.i ves (so that the possibility 

of an alternative Ministry was immediately suggested, and such possibility 

(1) Ibid., pp. 114-115. 
(2) Ibid., p. 260. 
(3) This is a trifle optimistic. Much of the discussion in Canada in 1926 

showed that on the contrary it is highly necessary. 
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might be capable of exclusion only by the Governor-General consulting 

the views of leading members of the House, or by a subsequent test vote 

of the House) • The argument is a plain non sequitur." (1) Speaking of 

the refusal of dissolution in South Africa in 1939 he adds: "Here one 

point should be emphasized. Cases where the Governor-General has dissolved 

in accordance with the advice of existing Ministers can never establish the 

rule that in no case can the Governor-General refuse a dissolution. On the 

other hand, one exception alone is sufficient to destroy the theory that 

in every case, whatever the parliamentary situation may be, the Governor-

General must dissolve if asked to do so by the Prime Minister for the time 

being. There are many such exceptions". (2) The South African case, he 

considers, "proves beyond all reasonable doubt that, in relation to requests 

for dissolution, the Governor-General possesses a discretionary power."(3) 

The repeated reference to the "parliamentary situation" is 

significant. For Evatt both in this article and in "The King and His 

Dominion Governors" insists again and again that Governors have, in granting 

or refusing dissolution, considered the parliamentary situation and the 

possibilities of finding other Ministers who are prepared to give the 

existing House a trial, and that such consideration was right and proper.(4) 

But he is careful to add that "The mere fact that some sort of alternative 

Ministry is possible does not, and should not, prevent the grant of a 

(1) 18 Canadian Bar Review, no. 1, pp. 1 and 4. The second quotation 
refers specifically to Keith's contention that the grant of the double 
dissolution in Australia in 1914 est8blished in that jurisdiction the 
rule that the Governo~neral must always(subject, presumably, to 
provisoeslaid down by Keith himself as already noted) act on the 
advice of his Ministers. But Evatt's comments have obviously a much 
wider bearing, and seem capable of general application. 

( 2) Ib id • ' p. 7 ' 
( 3) Ib id • , p. 8 
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dissolution by the King's representative. Presumably the Governor would 

never lose sight of the popular 'mandate' possessed by the existing Assembly. 

Again, it might be disastrous to democratic feeling to permit the continuance 

of an Assembly if (say) the alternative Ministry would have little or no 

popular backing or if it proposed to act, or was dependent on the support 

of members who were proposing to act, in flagrant disregard of pledges to 

the electors." (1) 

Here, as elsewhere, Evatt lays stress on the undesirability of 

the present uncertainty as to what the conventions are, and the common 

assumption that any Cabinet, in any circumstances, can obtain a dissolution 

on d~mand: "The present constitutional position is so unsatisfactory that 

in Australia it has led to some grave abuses. Cases have occurred where, 

owing to the existence of three or four political parties in the popular 

House, or of a revolt within a Ministerial party, Ministers brought face 

to face with a critical vote of the House assert that they possess an un

conditional right to dissolve the House, and, in the event of an adverse 

vote, will assert such right. In New South Wales, for instance, such a 

crisis arose quite recently. After a defeat in the House upon a vital issue, 

the Premier of the State ultimately resigned and was replaced by another 

Premier. In the meantime, the State Governor had stayed his hand for 

several days to permit of the election::of a new leader by one of the govern

ment parties, and took no steps whatever to consult other leaders in the 

popular House •••••• The most serious feature of the position was that the 

newspapers and, it has been asserted, one or more members of the Ministry, 

intimated to supporters whose vote was regarded as doubtful that if they 

voted against Ministers, they would recommend a diRsolution, and the State 

(1) 18 Canadian Bar Review, No. 1, p. 9. 
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Governor was compelled to act upon the advice of the Premier for the 

time being, even after his defeat by a vote of the House. Many similar 

'intimations' have eeen published by the press in relation to the Common-

wealth House of Representatives where, ea has often been the case, it 

happens the Ministers for the time being represent only one party out of 

three and possess no working majority. The newspapers supporting Ministers 

assert that, under modern constitutional practice, the Prime Minister for 

the time being 'always has a dissolution i~ his pocket'. These matters 

are of general importance. In my opinion, similar 'intimations' are a 

very serious interference with the regular processes of parliamentary 

government ••••• They are designed to put pressure upon members of parlia-

ment who are thus hindered in the free exercise of their duty to vote in 

accordance with the interests of the electors." {1) 

On forced dissolutions in the overseas Commonwealth Evatt makes 

only one comment, (2) and that by implication. In "The King and His 

Dominion Governors" he discusses the position of a Governor faced with 

the question of giving or withholding assent to a bill prolonging the life 

of Parliament, which might be "nothing less than (an attempt] to cheat the 

electors of their right to control the Legislature •••• an impudent attempt 

to thwart their will by a coup d'etat under the forms of law." (3) The 

implication clearly ts that it might be the Governor's duty to refuse 

assent; equally clearly, this might result in the resignation of the Cabinet 

and the assumption of office by an alternative Cabinet prepared to take the 

{1) 18 Canadian Bar Review, no. 1, p.B. 
{2) Though in discussing the dismissal of Ministers by Sir Bartle Frere in 

Cape Colony in 1878 he uses a phrase which might be taken to mean a 
forced dissolution. See below, ~p. 174. 

( 3) P. 200. 
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responsibility for the early dissolution deemed necessary by the 

Governor. ( 1) 

Evatt ele.borates his general propositions in illuminating 

comments on particular cases. He notes that "at any rate up to the 

nineties, the Governor assumed the role of political superintendent and 

also that of political prophet", but that "AB time went on the more pre-

posterous reasons for the exercise of discretionary powers came to be 

abandoned, and he considers Todd's observations on "corrupt, partisan or 

unworthy motives", (2) clearly inapplicable to-day. (3) One might expect, 

therefore, that he would attach little or no importance to precedents of 

earlier years. In general this is so; for instance, be considers that 

the action of Governor Weld of Tasmania in granting a dissolution to the 
Rei bey 
~ Goverrunent in 1877 and refusing one to the Crowther Government in 1879 

does not lay down any constitutional rule. (4) But there is one curious 

exception: the discussion of Sir Bartle Frere's dismissal of his Ministers 

Cape Colony in 1878. Frere dismissed the Ministry because, during the recess 

of Parliament, it gave what he regarded as disastrous advice on military 

affairs and made appointments without his sanction. The matter was compli-

cated by the fact that the Governor was also High Commissioner tor adjoining 

(1) In Canada, of course, this situation could never arise in precisely this 
form (though it could in the provinces), because to prolong the life ot 
the Canadian Parliament an Act of the British Parliament is necessary. 
The procedure would be, as in 1916, for both Houses of the Dominion 
Parliament to address the Crown praying for the submission of such a 
measure to the British Parliament. The action taken in abolishing self
government in Newfoundland at the request of the Legislature alone, 
without reference tm the electorate, suggests that the British Parliament 
would grant the request of the Dominion Parliament. It might well be, 
therefore, that in Canada as in other Dominions the only defence against 
such a.n attempt to thwart the will of the electors would be a forced 
dissolution. 

(2) See above, p. 142. 
( 3) "The King and His Dominion Governors•; }:p. 249. 
(4) Ibid., p. 223. 
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territories whose defence was intimately bound up with that of the colony 

but for which the Ministry had of course no responsibility. The new Ministry 

was able to secure the support of Parliament. (1) Evatt notes the insistence 

by both the Governor and the Secretary of State for the Colonies on the 

necessity of making full explanations to the Assembly "to enable a clear 

and impartial judgment to be formed upon the course adopted." This case, 

says Evatt, should be "carefully distinguished from thos~cases in which 

Ministers who are dismissed not only possess, but are reasonably certain 

o~etaining, the confidence of the existing Assembly ••.• All it seems to 

show is that, under such special circumstances as existed in 18?8, especially 

when Parliament is in recess, a Governor may dismiss Ministers and assume 

primary responsibility for a grave military decision, providing that his 

action is approved by the Assembly after it meets. The action of dismissing 

Ministers in such special circumstances, though admittedly quite outside 

the ordinary domain of constitutional practice, does not involve so violent 

an exercise of the prerogative as where the legal power ••• is exercised 

against a Ministry although it is quite certain that the Governor's action 

would be iwnediately repudiated by Parliament. In the latter case, one 

grave act of personal prerogative must necessarily be followed by an even 

graver -··-·-·-· dissolution must follow upon dismissal." (2) 

In a careful review of grants and refusals of dissolution in the 

Australian Commonwealth in 1904, 1905, 1909, 1914, 1929 and 1931, in 

Queensland in 190?, in Victoria in 1908, in Tasmania in 1914, in New South 

Wales in 1932, in Canada in 1926 and in South Africa in 1939, Evatt's main 

point is the importance of the "parliamentary situation": in the event of 

(1) Todd, "Parliamentary Government in the British Colonies", 1st ed., 
pp. 283-292. 

(2) "The King and His Dominion Governore", pp.239-240. 
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the Governor or Governor-General refusing the advice to dissolve, could 

he find another Cabinet prepared to carry on with the existing House? In 

the Australian Commonwealth in 1904, 1905 and 1909, the answer was clearly 

In each of these cas~ a new Cabinet actually did carry on with the 

existing House. In 1904 and 1905, the three parties were about equal in 

numbers, in 1909 they were not. In 1904 Evatt notes,"Parliament was less 

than eight months old", and in 1905 it "still had more than half its normal 

lite at three years outstanding"; (1) in 1909, it was already within a few 

months of dissolution by efflux of time. None the less Evatt considers that 

the 1909 refusal was in accord with previous Australian practice, (2) a 

verdict which sugges~that he attaches primary importance to the possibility 

ot forming an alternative Government which can carry on with the existing 

House, and very much less to the number and size of parties and the length 

of time which has elapsed since the last dissolution (though he seems to 

think these also relevant factors). (3) In 1929 neither Mr. Bruce nor Lord 

Stonehaven seems to have paid any attention to the "parliamentary situation"; 

the Governor-General seems to have felt that the Prime Minister's assurance 

that he would first ask for Supply was all that was necessary. Evatt comnents, 

however, that the Maritime Industries Bill had been declared by the House to 

be urgent; that some Government supporters considered the Government had no 

mandate for the bill; that by asking for a "referendum" (which was impossible) 

the House had virtually invited dissolution; and that it was highly improbable 

that Mr. Scullin could have formed a Government. (4) In 1931 the Governor-

General clearly did take into account the "parliamentary situation", for his 

(1) !bid,, p. 50 
(2) "The King and His Dominion Governors", p, 54. 
(3) See above, pp. 163-170. 
(4) "The King and His Dominion Governors", pp. 234-235. 
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letter to Mr. Scullin, after noting that the Appropriation Bill has been 

passed, says that the strength and relation of the various parties in the 

House aDd the probability of an early election being necessary anyhow, tend 

to support acceptance of the request for dissolution, which he accordingly 

grants. (1) In both 1929 and 1931, Evatt is clear, the Governor-General 

did not act as a mere passive instrument in the hands of the Cabinet, but 

exercised, and felt himself fully entitled to exercise, a real discretion. 

Tbel914 grant of "double dissolution" is of course a very special 

case, which Evatt treats at some length. Keith, at least in 1917, (2) 

tho~t that this established in Australia the principle that the Governor-

General must act on the advice of his MinistPrs in granting either a double 

dissolution or a simple dissolution of the Lower House. (3) Evatt insists 

that on the contrary the Governor-General in 1914 both had and used a 

di8cretion in granting the double dissolution, and in the artiele on "The 

Discretionary Authority of Dominion Governors" he prints documents which 

provide strong evidence in support of his view. The Governor-General of 

the day, Sir Ronald Munro Ferguson (afterwards Lord Novar), before granting 

the double dissolution asked for the written opinions of Sir Samuel Griffith, 

the Chief Justice and a well known authority on the Australian Constitution, 

and of Sir Harrison Moore. Both took the view that the Governor-General 

could use his discretion. Sir Samuel Griffith said that the power to grant 

a double 9-issolution "should ••••• be exercised only in cases in which the 

Governor-General is personally satisfied, after independent consideration of 

the case, either that the proposed law as to which the Houses have differed 

(1) Debates of the Australian House of Representatives, 1931, vol.l32, pp. 
1910 and 1926-1927. 

(2) Again, presumably, subject to the provis~ he later lays down. 
(3) Journal of Comparative Legisle.tion, loc. cit. 
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is one of such public importanoe that it should be referred to the electors 

of the Commonwealth for immediate decision by means of a complete renewal 

of both Houses, or that there exists such a etete of practical deadlock 

in legislation as can only be ended in that way. As to the existence of 

either condition, he must fora his own judgment." "The Governor~nsral 

"is not bound to follow that advice" (i.e. to grant the dissolution) "but 

is in the position of an independent arbiter." He should consider among 

other things the state ot parties, whether the resignation of Ministers 

would follow his refusal to aot upon their sdvioe, nnd wheth~r in such an 

evei!t another Gov~rnment could be formed which could or-rry on without a 

dissolution of the House. Sir Samuel added that "the element of the duty 

ot an independent exercise ot disor~tion on the part or the Governor-General" 

entered also into the question of granting or refusing en ordinary dissolution 

ot th8 House alone. Evatt thinks it clear that the Governor-General 

followe~ Sir Samuel's opinion, tor he himself explained that he based his 

decision on the "parliamentary situation" end the impo'1sibili ty .-,f finding 

an alternative Government. (1) 

In dealing with the Queensland crisis of 1907-08, Evatt sets forth 

an interesting and novel doctrine. "The error ot Lord Chelmsford", he says, 

ttlay, not in his original r·3fusal to make appointment,, nor in his sending 

tor Mr. Philp after such refusal, but in his determination to aid Mr.Philp 

in securing a dissolution ot an Assembly, newly elected by the people, 

willing to continue to support Mr. Kidston, an·l so unwilling to support or 

condone the aots of the Philp Ministry that it refused him supply." He 

thinks that when Mr. Philp proved unable to ec:;rry on with the existing 

Assembly, Lord Chelmsford should haTe dismissed him and recalled Mr.Kldeton.(2) 
(1) lB Canadian Bar Review, no. 1, pp.4-5. 
(2) "The llng and His Dominion Governors", p. 139. 
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Critique of the Opinions of Constitutional Authorities 

As the opinions of the authorities are by no means unanimous, and 

often leave something to be desired on the score of precision and elarity, 

it is now necessary to make a critical examination of their dicta, before 

proceeding to consider the two most recent and most important cases of 

refusal of dissolution, those of Canada in 1926 and South Africa in 1939. 

·Ihe concensus of opinion among the author! ties appears clearly 

to be that in the united Kingdom the Crown has same discretion to refuse 

a dissolution. But how much? 

Keith seems to be the only writer who says plainly that a cabinet 

which has had one dissolution and failed to get a majority at the polls 

cannot have a second dissolution forthwith. But Jeru1ings' statement that 

"Where no party obtains a majority at the general election ••• another 

dissolution is not practicable" presumably means the same thing. It is 

probaLle, however, that the only reason the other authorities did not say 

the same thing is that the.y thought it went without saying: no Prime 
•' 

Minister would dream of' asking for dissolution in such circumstances. 

What happened in Newfoundland in 1909 and in Canada in 1926 showed that 

this assumption is not necessarily a safe one. (1) To admit a claim 

that a Cabinet which has just had a. dissolution may, immediately after 

the election, dissolve the new Parliament before it has even met, would 

be to reduce Parliament to a cipher: we might as well dispense with 

Parliament altogether. If, on the other hand, the British parliamentary 

system is to be preseYVed in anything like its present f~, the Crown 

( 1) See above, pp. 95-9~, and below, pp. 220-221, 280-284. 
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must have the right to refuse to dissolve a new Parliament before it 

has met. Keith's doctrine on this point, therefore, seems eminently 

proper. (1) 

Mr. As qui th, Low, Marriott and Kei th would all limit still 
further the right even of a Government undefeated in the Commons to ask 
for a dissolution. 

Mr. Asqui th's statement of 1923 seems to have been intended 
to apply not only to defeated but also to undefeated minority Governments. 
It suggests that the Crown is not bound to grant a dissolution to an 
undefeated minority Government unless every possible alternative means 
of carrying on the government has been exhausted. v:r. Asqui th did not, 
however, say that the Crown was bound to refuse. That the Crown never 
has refused is therefore no proof tba t ~.:Ir. Asq ui th was wrong. But 1 t 
may be instructive to look at the precedents. 

Peel's minority Government of 1834, undefeated in the Connnons, 
asked and got dissolution. But the peculiar circumstances of the case 
make it possible to argue that Uelbourne's Government had in effect resigned, 
and that therefore, when Peel asked for dissolution, there was no alter-
native means of carrying on the government; that both parties had declared 
themselves impotent in that Parliament, and the Whigs had not asked for 
dissolution. On the other hand, if Peel's accepiance of office is looked 
upon as the result of a dismissal of his predecessors, then it may be 
argued that if the dismissal was constitutional (a point which does not 
concern us), the dissolution was the logical and proper consequence. (2) 
(1) In 1939 he restated it in hesitant and rather curious terms: "The King could not, because a minis try ij.ad appealed and lost an election, give them forthwith another without seeming to be endeavouring to wear out the resistance of the electors to the royal will •••• The Crown might have to refuse and so enforce the retirement of a ministry". ~y "the royal will", and why "might"? Surely it would be the Cabinet's will which would be in question, and surely the Crown could not for a moment entertain the idea of a further grant? (2) See below, pp. 215-219. 



180 

Russell's Government of 1846 was also a minority Government. 

It asked and got dissolution, in 1847. But the Parliament then dissolved 

was nearing its legal limit, so that a dissolution could not long have been 

postponed in any event; and it was a Parliament which had defeated both a 

Whig uovernment (in 1841) and a Conservative Government (in 1846). If 

the Queen had refused Russell, she would have been obliged to call on 

either the Protectionists or Peel; neither could have carried on the 

government with the existing House. There was therefore no alternative 

to a dissolution, and certainly no reason for denying dissolution to the 

undefeated Government in office and granting it to one of the opposing 

parties. 

In 1885, Lord Salisbury's minority Government secured a dissolution. 

But the Parliament was five years old; it had defeated Gladstone's Govern

ment; it unquestionably contained a majority adverse to Salisbury; and the 

passing of the Franchise and Redistribution Acts made a dissolution proper 

anyhow. Uladstone had confessed his inability to carry on in the existing 

House and bad not asked for a dissolution (which was, in fact, impracticable 

at the moment of his resignation, because the Reform Bills had not yet 

become law); Salisbury also CD nfessed his inability to carry on in the 

existing House; there were, even apart from this, good reasons for dissolving, 

and none for recalling Gladstone and granting him the dissolution. 

Lord Salisbury's Government of 1886-1892 was technically a minority 

Government. It secured a dissolution, in 1892. But the existing Parliament 

was then drawing near its legal limit; the Conservative Government enjoyed 

the finn support of the Liberal Unionists; there was no alternative to a 

dissolution, and no reason for granting it to anyone but Salisbury, 

(es:recially as Gladstone had had the previous dissolution and had resigned 
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without meeting Parliament.) (1) 

Lord Salisbury's Government of 1895 was likewise a minority 

Government, and it secured a dissolution. But the existing House of 

Commons had defeated both a Conservative Government (in 1892) and a 

Liberal Government (in 1895). The Liberals had not asked for dissolution. 

There was no alternative but to grant it to the Conservatives. (2) 

Campbell-Bannerman's minority Government of 1905 asked and got 

a dissolution. 3ut the previous Conservative Government had resigned, 

and the House unquestionably contained a majority hostile to the Liberals. 

It was clear that there was no alternative to granting dissolution to 

the Liberals. 

Mr. Asquith's Government, when it secured dissolution in 

November 1910, was technically a minority Liovernment; but it enjoyed, as 

he pointed out when discussing the question on December 18, 1923, the 

firm support of Labour and the Irish r,at ionalists; no one ever suggested 

tha.t any alternative Government could have carried on with the existing 

House of Commons. Once the behaviour of the House of Lords had demonstrated 

the Govern.."'DBnt's helplessness in that Parliament, dissolution was inescapable; 

and there were substantial reasons for granting it to the Government in office 

instead of dismissing it and granting dissolution to its successor.(3) 

(1) Had Salisbury resigned,in 188?, either because of a defeat or because of 
weakness, Gladstone would have been entitled to a dissolution, because 
both ISrties would then have coni'essed their impotence in the existing 
Parliament, and the Conservatives would have refrained from asking for 
dissolution. The only conceivable alternatives would have been a Liberal 
Unionist Government, which was in fact impossible, or a Conservative
Liberal-Unionist Coalition, which no one seems to have considered 
practicable at the time. 

(2} Had Gladatone asked ror dissolution in January 1894, when his Government 
was a minority Government, he would have been entitled to it, because 
(a) there was a great issue of public policy at stake; (b) the previous 
dissolution had been granted to his opponents; (c) the existing House 
of Commons had defeated hie opponents, so that an alternative ~ernment 
in that Parliament at that time was clearly impossible. 

(3) See above, pp. 20-22, 180. 
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There was also a great question of public policy at issue. 

Low says that the Crown may refuse a request for dissolution if 

it is made on "frivolous or inadequate grounds". This is not very definite. 

For what a Prime ~ .. ~inister and a considem ble p3.rt of the electorate might 

consid:::r most serious and adequa. te grounds for dissolution, the King, 

and perhaps also a considerable part of the electorate, might think 

thoroughly frivolous and inadequate. Low does not discuss what would be 

the position if the King refused dissolution to a particular Cabinet with 

a majorit,y in the Commons, that Cabinet resigned, and the Commons persisted 

in its support of that Cabinet. Formation of another Cabinet able to 

carry on with the existing House would clearly be impossible. vVhat then? 

Would the Crown be entitled to grant dissolution to the new Cabinet? If 

so, might not this action be ccnsidered to proceed from "frivolous and 

inadequate grounds"? Or would the Crown be obliged to recall the old 

Cabinet? If so, it is to say the least highly probable that the old 

Cabinet would insist on dissolution. The only results of the perforiJBnce 

would be that the King would have made himself obnoxious to the first 

Cabinet and its supporters by refusing dissolution, and to the second 

Cabinet and its supporters by allowing then to shoulder responsibility 

for the refusal and than leaving them in the lurch. {1) 

Kei th says that the question of "the time which has passed since 

a dissolution was given to a Ministry must always be borne in mind"; that 

if a Cabinet has had one dissolution "and has been unsuccessful in 

securing a majority!' at the polls, but "is able to cormnand enough votes to 

carry on for a time, delicate questions may arise as to when and whether 

(1) Low may have intended the words "frivolous and inadequate grounds" 
to apply only to requests made by a defeated Cabinet, or one in a 
precarious parliamentary position. For discussion of such cases 
see below, pp. 183 et seq. ' 
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another dissolution was due"; that "It is obvious that only one 

dissolution can be asked for by the same Ministry within a limited 

period; if it fails to secure a majority at a dissolution, it cannot 

imitate continental practice and endeavour to secure a complacent 

legislature by a series of dissolutions. The King •.••• would clearly 

be compelled to refuse"; that "If a Ministry at an election secures only 

a slight majority, and after a substantial period seeks again a dissolution, 

the issue ••••• must be decided according to circumstances"; that "it is 

obvious that a I.:inis try which has obtained a dissolution, is not entitled, 

if it is barely sustained in office, to ask far one again at an early 

date, and if a Ministry neglects ita duty, it may be the obligation, as 

well as the right, of the Crown to decline to accept its advice"; and 

that "The King will not refuse dissolution to any ministry, subject, 

of course, to the rule that it has not shortly before obtained a 

dissolution without materially strengthening its position." "How long 

must elapse before a ministry with a small plurality, or dependent on aid 

from other groups at one election, can be given another dissolution, 

depends entirely on circumstances, and defies any attempt at definition." 

The statement that the length of time since a Cabinet got the 

previous dissolution must "always" be borne in mind is presumably meant 

to be taken subject to the qualifying phrases which follow; otherwise it 

would be open to the objection that it confers on the Crown a vast and 

vague discretion to refuse dissolution even to a Cabinet whose parliamentary 

position is unassailable. 

Keith's more precise limitations on the right of an undefeated 

Cabinet to a dissolution raise some difficulties of interpretation. What 
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is meant by carrying on "for a t~e"? How long? Who is to settle 

the "delicate quest ions", and by what criteria? What are "a limited 

period'', "a slight majority", "a substantial period", "barely sustained", 

"an early date"? Who is to decide, and how? What are the "circumstances'' 

according to which it will be decided whether a Cabinet with a "slight" 

majority, seeking a second dissolution after a "substantial" period, will 

get it or no? In "The nng and the Imperial CrC1Nll" Keith describes a 

majority of 40 in a House of 6?0 members as "small" (1); apart from this 

he gives us no inkling of what the various terms might mean in practice, 

except by implication in his discussion of the Canadian crisis of 1926.(2) 

"The rule" which denies a second dissolution to a Cabinet which 

has ''shortly before" obtained one "without materially strengthening its 

position" is open not only to the objection that it is vague (what is 

"shortly'', and how much is "materially"?), but to the still more serious 

objection that it seeiDB to be flatly contrary to the precedent of 1910. 

At the first election of that year the Government majority {counting Labour 

and Irish Nationalists) was cut from 335 to 125. (3) This can hardly be 

described as ''materially strengthening" the Liberal Government's position; 

yet within less than a year it asked and got a second dissolution. Does 

Kei th consider that December 1909 was not "shortly 1Defore" November 1910? 

Or was this "rule" not intended to cover cases of disagreement between the 

two Houses? 

In substance, what Kei th seems to be saying is that frequent 

dissolutions are, other things being equal, undesirable; and that therefore, 

(1) P. 101. 

(2) See below, pp. 245-246. 

(3) Annual Register, pp. 15-16. 
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in certain not very clearly defined circumstances, the King migb. t refuse 

dissolution even to a cabinet with a "slight majority". A fortiori, it 

would seem, he might refuse it to a minority Government, even if it were un-

defeated in the Commons: and Keith himself, in 1939, hinted that within a 

period which depended on "circumstances", and "defied definition", refusal 

might constitutionally take place. This can hardly be called very helpful. 

Marriott would apparently limit even further than Kei th the right 

of a Cabinet undefeated in the Commons to receive a dissolution, for he 

denies that Mr. MacDonald could have had a dissolution on taking office 

in January 1924, when he was of course still "undefeated"· in the House if 

only for the reason that he had not yet come before it as Prime Minister. 

Presumably he thinks Mr. Asqui th 'a dictum would have applied. This view 

appears to run counter to Todd 'a, that it is the "constitutional right of 

a minister, upon taking office, to advise the crown to dissolve a Parliament 

elected under the influence of' his political opponents." (l) Peel 

exercised such a right in 1834; Derby, in 1852, announced ver.y soon after 

he had taken office that he intended to dissolve; (2) Campbell-Bannennan, 

in 1905, dissolved without meeting the existing House. In these cases, 

of course, a much longer time had elapsed since the previous dissolution 

than in the hypothetical case of' Mr. MacDonald. But in 1868 Disraeli 

claimed that Lord Derby had the right to dissolve on taking office in 

1886, (3) when the previous dissolution had taken place barely a year before;{4) 

(l) But see below, pp. 186, 192. 
(2) See above, p. 18. fee~Be~. 
(3) Parliamentar.y Debates, Third Series, vol. CXCI, pp. 1694-1708. 
(4) MOrley's "Life of Gladetone", vol. II, pp. 144, 211. 
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and the precedent of 1807, if relevant, (1) is even more striking. 

Grenville had secured dissolution on October 24, 1806; the new Parliament 

met December 15; Grenville was dismissed ~arch 24, 1807; the Duke of 

Portland, after carrying on with the existing House f'or only a very short 

time, seeured dissolution on April 27, 1807. (2) In none of' these cases, 

however, had the new Ministr,y taken office almost at the ver.y outset of 

the first session of the new Parliament, as Mr. MacDonald did in 1924, 

It probably never occurred to Todd, or anyone else till Marriott raised 

the point, that a ~nistry in suCh a position would think of asking for 

dissolution. The arguments in favour of Marriott's view are so obvious 

and strong as to require no discussion. 

Is a Cabinet defeated in the Commons entitled to a dissolution 

on demand? 

Bagehot thought the Crown could "hardly refuse". But his view 

that "a new House of Conmons can despotically and finally resolve" seems 

logically to involve the right of' the Crown to refuse dissolution of a 

newly elected Parliament (unless, presumably, an a1 ternative Government 

is clearly impossible). (~) Precise definition of "new" and "newly-elected" 

might be a matter of some difficulty; that Bagehot did not mention refusal 

and the final authority of a new House together suggests that he may have 

assumed that no Prime Minister would ever ask for dissolution unless he had 

a clear case. In any event, as Jennings points out, the evidence now 

available makes 1 t manifest that Bagehot certainly underestimated the real 

power of' the Crown. 

(l)There are two reasons why it may not be: (a) that, as Jennings contends, 
precedents dating from before the first Reform Bill are of' dubious 
authority; (b) because the 1807 case was one of dismissal, not of a new 
Cabinet "normally" taking office after its predecessor had been defeated 
in the House. . 

(2) Todd, "Parliamentary Government in England'', 1st ed., p. 163; Hansard, 
First Series, vol. 9, p. iii. 

(3) A fortiori, it would seem, the Crown has a right to refuse a dissolution 
which would prevent a new House of Commons from resolving at all; on this, 
see below, pp. 267-299. 
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Tbdd, bastng himself on Peel and Gladstone, thought that 

"the save reign ought clearly to refuse" unless there was a great question 

of public policy at issue and a probability that the vote of the Commons 

would be reversed. He held that this was so even if the House had been 

elected under the auspices of the Government's opponents. {1} The diffi-

culty with this view is that whether there is reasonable probability of 

the electorate's reversing the decision of the House is one on which there 

is room for almost infinite difference of opinion. 'Nas there in 1924, for 

example, reason to believe that the electorate would reverse the decision 

of the House? The Labour Government thought there was; "detached 

observers", accord :ing to Jennings {himsel..t a sympathetic observer), 

thought not. If the answer to this question is crucial, as in Peel's, 

Gladatone's and Todd's opinion it seems to be, who is to decide, and how? 

To thrust the burden on the King might easily result in bringing the Crown 

into the arena of party politics and endangering the existence of the 

monarchy. 

A rather similar difficulty arises in connection with Dicey's 

"A Cabinet, when outvoted on any vi tal question, my appeal once to the 

country". Who decides whether or not the question is "vi talrr? 'l~e 

Cabinet itself? Or the Crown? If "vi tal question" means a great question 

of public policy, then the difficulty disappears; otherwise it would seam 

that the only safe rule would be to let the Cabinet itself decide whether 

the defeat is or is not "vital". 

Whether Dicey's other rule , "If an appeal to the electors goes 

against a Ministry they are bound to retire from office, and have no right 

(1) The same considerations, presumably, would apply (mutatis mutandis) to 
a request by a Cabinet on taking office in a Parliament elected under 
its opponents' auspices. Todd says that a Cabinet in such a case has 
a right to advise dissolution; he does not say that it has an 
indefeasible right to get it. 
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to dissolve Parliament a second time", is meant to be read in conjunction 

with the former rule, which, in the text, immediately precedes it, is not 

clear. 'rhe two sentences are in separate quotation marks. Certainly, 

the second one means at least that a defeated Cabinet which appeals to the 

country and is again defeated has no right to dissolve a second time. The 

same is true of May's words on the same subject; of Hearn's, that if the 

''new House of Conmons remains of the same opinion as its predecessor, that 

opinion shall prevail"; (1) and of Keith's, ''a defeated ministry might 

obtain one dissolution to test the will of the people". Even this inter-

pretation is not free from difficulty. If the result of the election is 

decisive (if, that is, one party, or one group of parties united on the 

major issues of the moment, obtains a cl ear majority over all others) 

ae,ainst the Government, then unquestionably the principle must mean that 

the defeated Cabinet could not get a second dissolution forthwith. Nor, 

presumably, could it get a second dissolution if it met the new Parliament 

and were defeated at once there, for example on the Address in Reply to 

the Speech from the Throne. But suppose the result of the election is 

indecisive enough to allow the Cabinet to meet the new Parliament and 

survive the vote on the Address, perhaps a number of subs ecpent votes as 

well; and suppose it is then defeated in the new House: is it entitled to 

a second dissolution1 Does the answer der~nd in any degree on the length 

of time it has survi~ed in the new House? If so, what length of time? 

Events in Canada in 1926, though not precisely parallel, (2) suggest 

( 1) "Government of England" (Longmans, Green, 1867), p.l51. In general this 
work is now too "dated" to be considered very authoritative. For instance, 
it asserts that a Cabinet defeated on a vote of want of confidence in 
the Lords must seek a vote of confidence in the Commons. 

(2) Because Mr. King's first dissolution was not an appeal from defeat in 
the House; see below, ·p. 220. 
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that such questions are more than academic. But Dicey provides no 

answer, and Keith no precise answer. 

Dicey's principle, however, is capable of a wider interpretation. 

It may mean that any Cabinet which has bad one dissolution and is defeated 

has no right to dissolve Parliament a second time. '!his would accord wi tb. 

Keith's "It is clear that if a Ministry who had obtained one dissolution •••• 

were then defeated, and none the less asked for another, the King would be 

compelled ••••• to refUse". Again, if the result of the election is decisive, 

no difficulty of interpretation arises: the Cabinet must resign; it cannot 

dissolve. But again, if it is able to carry on for a time and is then 

defeated, must it resign, or is it now entitled to a dissolution? "Delicate 

questions'', says Kei th, "my arise". "The right (to a dissolution] does 

not exia t in the case of a minis try which has bad one unsuccessful dissolution, 

and shortly thereafter is defeated in the Commons and asks for another, in 

the hope of success at the hands of an electorate weary of political strife. 

But any such case would have "00 be judged by the King on its merits, and no 

rule of general application could be laid down..... Nornally, it may be 

held, the electorate should be allowed to decide, for it may be held that 

it must take the consequences of returning a dubious verdict at the 

previous contest." 

This passage is open to very serious criticism. In the first 

place, the last sentence is in glaring contradiction to the very positive 

language of the first sentence. Second, what conceivable "merits" could 

there be in a dissolution asked far by a ministry which had already had 

one unsuccessful dissolution, had shortly thereafter been defeated in the 

Commons, and then asked for another dissolution "in the hope of success at 

lbhe hands of an electorate weary of ;political strife"? Surezy, to grant 
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a d isaolution in such circumstances would "represent a triumph aver, 

not a triumph of, the electorate?" Third, if there can be any "merits" 

in such a request, what are they? Fourth, when is "normally"? Fifth, 

what exactly is the force of the repeated phrase "it may be held"? Does 

it mean that the opposite view, which certainly may be, and in fact has 

been, held (notably by Mr. Asquith, Muir and Marriott), is equally per-

miseible? Sixth, why must the electorate "take the consequences" of a 

dubious verdict at one election by having to undergo another "shortly 

thereafter"? Why should it not take the consequences in the fonn of 

a coalition, or a series of minority Governments? (1) Presumably, in any 

case, the electorate could only be called upon to take the conse~ences in 

the form of a new election once, for Kei th, as we have seen, agrees with 
.... . the Hearn-May-Todd-Dicey doctr1ne that a defeated cabinet is allowed only 

one aweal to the people. Perhaps this is the clue to the meaning of the 

word "norll8llY"; of the answers to the other questions we have not even 

this slight hint. 

There is also the difficulty of int arpreting the phrase "short:cy-

thereafter". Here Keith gives us a more definite, though not altogether 

unambiguous, indication of his meaning. He notes that it was "Plrtly on 

thi a difficult question" that Lord Byng refused Mr. King's request for 

dissolution in canada in 1926, and that Lord Byng's action was "erroneous", 

Mr. King bad secured a dissolution on September 5th, 1925. Before the 

dissolution he had 117 supporters in a House of' 235; after it, he had 100 

in a House of 245. On June 28, 1926, after certain votes which Kei th 

here (though not always elsewhere) appears to consider "defeats", he asked 

(1) For further discussion of this point, see below, pp. 194-195. 
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for a second dissolution. (l) Presumably, then, we may take it (i) 

that nine months and twenty-three 4811 after a dissolution is not 

"shortly thereafter'', or {b) that in the Canadian case there were "merits 11 (2) 

which outweighed this particular consideration. 

Mr. Asqui th, Muir and Marriott all take the view tba t in a 

House in whi eh no party has a clear najori ty, a defeated minority 

Government is not anti tled to a dissolution if the Crown can find another 

Cabinet willing to try to carry on with the existing House. The Crown 

may properly take into consideration the "parliamentary situation" and 

the possibility of finding an alternative Government. Emden says that 

in "exceptional circ~tances" (undefined) a minority Government defeated 

in the Commons may have a right to dissolution. None of these authors, 

or course, says that the Crown would be bound to refuse dissolution even 

if an alternative Government were possible. Precedents of grants of 

dissolution to minority Government defeated in the Commons cannot there-

fore disprove their contentions. None the less, the precedents are 

instructive. 

Melbourne's Government asked and got dissolution in 1841. But 

there was a great ~estion of publio policy at issue; four years had 

elapsed since the previous dissolution; and it was at least dubious whether 

an alternative Government c cnld carry on in that House. 

Derby's Government got dissolution in 1852. But the Parliament 

was one whiah had defeated both a Whig and a Conservative Government; 

there was no third ];8rty which could hope to form a Govermnent; and a 

(1) Bor details of the Canadian case, see below, pp. 220-222. 
(2) What Keith seems to have considered the "merits" of Mr. King's 

request are discussed below, PP• 234-236, 243-244, 258 262 317 
336. ' ' , 334, 
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ooal!tion was plainly ~possible. The same was true in 1859 and 1868. 

In 1924 alone, it would seem, was dissolution glSnted to a 

minority Government defeated in the House when it might have been 

possible to f'ind an alternative Government to carry on with the existing 

House. We do not, of course, know positively that the King nede no 

attempt to see whether sane other arrangement was possible. But even 

if he did not, it does not follow that he could not. 

Lasld, Jennings and Keith reject Mr. A.scpith's doctrine. 

Laski's objections are open to question. He seems to think 

that even if Mr. Asc.pi th had taken off'ice and had been able to carry on 

with the existing House for a time, long or short,. and had then been 

defeated, he would not have been entitled to a dissolution; that a grant 

to him in such circumstances would have meant discrimination against the 

Labour party and in favour of' the Liberals; and that as such discrimination 

is inadmissible, refusal of dissolution to Mr. MacDonald would also have 

been inadmissible. Is this necessarily so? It is of course hardly open 

to question that if Mr. Asquith, taking office af'ter a refusal of dissolution 

to Mr. MacDonald, had immediately asked for dissolution himself, the King 

would have been bound to refuse. To grant dissolution in such circum.-

s18nces would have vd.olated Mr. As qui th 's own principle, and would certainly 

have been discriminatory. This is presumably a case in which scarcely 

anyone would contend that the incomdng Cabinet had a constitutional right 

to dissolve a Parliament elected under the influence of its political 

opponents. But a request for dissolution by Mr. Asqui th after defeat 

would not have been the same thing at all. To ask for dissolution of 

a House which has rejected a Conservative Government and a Labour Government, 
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but has had no opportunity of giving its opinion of a Liber,al Government, 

is one thing; to ask for dissolution ot a House Which has rejected a 

Conservative Government, a Labour Government and a Liberal Government 

is quite another. In the former case, there is still a possibility ot 

caiTying on with the existing House and avoiding an election; in the 

latter, there is no such possibility: every alternative has been exhausted. 

Refusal of dissolution to Mr. MacDonald, therefore, would not have been 

inconsistent with a subsequent grant of dissolution to Mr. Asquith after 

he had found himself unable to car.ry on with the existing House; and the 

charge that the Crown was discriminating against the Labour party would 

have been unjustified. As .Tannings remarks of the situation in 1858 

(when there was no coherent third party), "A House of Comnons which had 

rejeeted both a Liberal and a Conservative Government needed to be 

dissolved" (1); so in 1924, a House of Commons which had rejected Conser

vative, Labour and Liberal Governments WOlld have "needed to be dissolved". 

But surely it does not follow that in 1858 a House which had rejected 

only a Liberal Go~rnment, or in 1924 a House which had rejected only 

Conservative and Labour Governments, would have "needed to be dissolved"? 

If Palmerston in 1858 had asked for dissOLution instead of resigning, and 

the Queen had refUsed, and if, on Derby's being defeated, the Queen had 

granted htm a dissolution, would that have been discrimination against 

the Liberals? 

It is necessary to emphasize this point because not only in 

Laski 's conments on this case but also in a very large number of comments 

in the Canadian crisis of 1926 there is a tendency to assume that a dissolution's 

( 1} "Cabinet Government", p. 315. 
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a dissolution for a' that. 

Las k1 himself seems to take the view that the Crown may 

refuse dissolution to a Prime Minister who is not the head of any great, 

coherent national party, capable of carrying on the government, when 

there is available the leader of a party with an overwhelming majority 

in the House or Commons. This seems reasonable enough and not overly 

difficult to apply, but it certainly involves an admission that the King 

may properly consider the "parliamentary situation". 

Jennings does not directly controvert Mr. Asquith's theory. 

He simply suggests that there is no need for it. A "diet of dissolutions" 

would be necessary, he contends, only if' the Constitution "failed to carry 

on its proper function of providing a Government with a stable majority. 

If' the electorate persists in retuming a nicely balanced House, it will 

impel a coalition or compel one party to support another without a coalition." 

This view involves two assumptions, both questionable: first, 

that it is the proper function of the Constitution to provide a Govern

ment with a stable majority; and second, that in a "nicely balanced House", 

the formation of a coalition, or the giving of support by one party to 

another, will be long-lived enough virtually to re-introduce the two 

party system. 

Is it the proper function of' the Constitution to provide a 

Government with a stable majority? SUrely it is the function of a demo

cratic Constitution to give eli:pression to the will of the people. But 

each of three or more parties may, as in Britain in 1924, be divided from 

each of the other.s on some major issue of public policy which makes any but 
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a very temporary eo-operation impossible except at the cost of political 

principles; and theelectorate, by its persistence in refusing a majority 

to any one of the parties, may be indicating tba t 1 t does not want "a 

Government with a stable majority" to do something drastic, but a Govern-

ment with a precarious and shifting majority, which will let it alone. (1) 

If so, it surely is undesirable that it should be bludgeoned, by a series 

of dissolutions, into accepting a Government and a policy which it does 

not want, simply because it is sick and tired of general elections. 1nis 

would, in Evatt's words, representna triumph over,and not a triumph of, 

the electorate." (2) 

Second, would the coalition, or the independent support, be long-

lived enou~n virtually to re-introduce the two party system? Surely it 

is perfectly possible that a coalition might break up after a few months, 

or that the support given in January might be withdrawn in October (as in 

1924). What then? Must the Crown gzant dissolution on the request of 

the ..El·ime Minister? May it not be the wish of the .douse, and also of the 

country, that there should be a new coalition, or a new minority Government 

with independent support from another Iarty, without a general election? 

If a dissolution is granted, and the new House also is "nicely balanced", 

and again after a few months a new coalition breaks up, or whatever 

Government is in office loses its third-party support, must the Crown 

again grant dissolution? If so, how often is the performance to be re-

peated? Is there any good reason why it should be repeated, as 1 t might 

be, ad nauseam? 

Jennings insists that "political forces alone" can bring about 

(1) This may be, as I think it would be, a very unfortunate preference. But that is not the point. 
(2) See above, p. 122. And note again Lord Morley's remark there referred to. 
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the desired coalition or s-table independent support. "The King can 
suggest it but not compel it." The exclusion of the King from the 
category of "political forces" again begs the question. Of course the 
King cannot "compel" a party to enter a coalition or to give independent 
support to another {though he may, as the events ot 1931 proved, exert 
powerful persuasion in that direction). But who ever said he could? 
Even if we assume that a relatively permanent coalition, or a minority 
Government with rela.t ively permanent third-party support is the end to 
be desired, it is at least questionable whether a convention that the 
Crown must grant dissolution at the request of the Prime Minister is 
more likely to bring about the desired result than a convention which 
allows the 6rown to refuse if' it can find other Ministers prepared to 
give the existing House a trial. A PriJp.e r~J.nister with a dissolution 
in his pocket can afford to snap his fingers at dissentient colleagues 
in a coalition, or at a third part.y which threatens to withdraw its 
support. The break-up of the coalition, or the collapse of the less formal 
arrangements with the third :re.rty, has no terrors for him. Why should he 
bother to try conciliation? On the other hand, a Prime Minister who knows 
that failure to conciliate colleacues of another party in a coalition, or 
third-party supporters, may lead not to a general election but simply to 
his retirement from office, is, one would thinJc, rather more likely to 
try to hold the coalition together or modify his policy to keep the in
dependent support. Refusal of dissolution might be the very best way to 
produce the result which ~ennings considers desirable. 

"If' the Opposition coalesces", Jennings proceeds, "1 t is not 
unreasonable for a minority Government to challenge the coalition in the 
country." This is hardly precise enough. If two Opposition Jarties, 
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hitherto at issue on some great question of public policy, drop their 

opposition to each other and fuse, then it certainly seems "not un-

reasonable" for the minority Goverlllmnt to challenge the new, fused 

party in the country. But if the Opposition "coalition" is merely a 

temporary arrangement for the purposes of the division lobby; if, that is, 

it expresses no more than a purely negative agreement that the existing 

Government is undesirable; then it may be questioned whether, in all 

circumstances, it is reasonable that a minority Government should be 

granted a dissolution. And even if we accept the view that it is always 

reason~-1ble that a minority Government defeated o~ce in the House of Commons 

should have the right to dissolve Parliament, we may "not unreasonably" 

ask whether it should be entitled to do so again and again, or if there 

is any limit, and if so, where. '11he King certainly cannot "compel" a 

coalition or independent third-party support of a mdnority uovernment; 

but he could, on :rlr. Asqui th 's theory, canpel an unscrupulous minority 

Government to stop defying the House of Commons and the electorate by 

appealing from House to electorate, and from electorate to House, again 

and again, till the lapse of Supply and the Army and Air Force (Annual) 

Act forced it to give way. (1) 

All these considerations Jennings simply dismisses with, "If the 

major parties break up, the whole balance of the Constitution alters; and 

then, possibly, the King's prerogative becomes important." This, surely, 

is precisely the question that danands discussion. 

277. 
(1) For further discussion of this point, see below, pp. 275-/It is probably 

ot more immediate practical importance in the Dominions than in the 

United Kingdom. 
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Keith in 1928 described Mr. Asquith's doctrine as showing "the 

etateman•a obvious and regrettable decline in mental power and sense of 

political realities", (1) a condemnation which presumably would apply also 

to Mro Uoyd George, Sir John Simon, Sir John Marriott end Professor Rameay 

Muir, ell of whom endors'd it. But Keith himself, in the se~e work in which 

he denounced Mr. Asquith's view, hed declared that "a Ministry which has 

obtained a dissolution, is not entitled, if it iR barely sustained in office, 

• • • • to ask for one again at an early date, end •••• it may be the obligation 

of the Crown to decline to accept its advice"; subsequently he added (a) 

that "If a Ministry at an election secures only a slight majority and after 

a substantial period seeks again a. dissolution, the issue •••• must be decided 

according to circumstances", and (b) that "a ministry which has had a disso

lution and has been unsuccessful in securing a majority therein, cannot at 

once have another; but if it is able to command enough votes to carry on for 

a time delicate questions may arise as tow~ and whether another dissolution 

was due". These remarks clearly imply that the Crown might refuse a disso-

lution even to a Government with a majority, end even after a substantial 

period had elapsed since the preceding dissolution, if the Goveinment in 

question had had the preceding dissolution. A defeated minority Government 

which had had the preceding dissolution could scarcely claim to have a more 

absolute right to a second dissolution. Moreover, Keith's own view of 

Dominion practice closely approximated Mr. Asquith's of British practice. 

Clearly, therefore it was impossible to maintain the sweeping denunciation 

of Mr. Asquith's doctrine. Accordingly, we find Keith in 1939 saying 

that in Britain "if a three-party system of a serious and lasting character 

came into being.. • • • it would.. • • be possible to argue, e. a Lord Oxford argued 

(1) w.Responsible Government in the Dominions", 1928 ed., p. 148. 
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in 1923, that the Sovereign should not, in the event of the defeat or 

resignation of a ministry, grant a dissolution to it or to its successor, 

if it were possible to arrange a working agreement to carry on in the 

Commons". "But", he adds, "that condition of things manifestly did not 

exist in 1924, end the objections to denying the electorate a voice are 

ot very greet strength. A refusal would normally be possible only if 

there were general~reement within and without the Commons that an election 

should be delayed pending further development of the situation." 

On this passage two comments are necessary. First, to say that 

in 1924 "a three-party system of a serious and lasting character •••• mani

festly did not exist" is to be wise after the event. It is obvious now; 

but how could the King have known it when Mr. MacDonald asked for dissolution? 

Second, to say that "A refusal would normally be possible only if there were 

general agreement within and without the Com~ons that an election should 

be delayed" is to say that the King may "normally" refuse only when the 

Government which asks for dissolution, presumably beceuse it considers it 

necessary, agrees that it is not necessary! 

None the less, Keith proceeds, in the same work, to describe Mr. 

Asquith's statement of 1923 as originating in a "fundamental misunderstanding", 

and accuses him of "failing to remember that the Crown must be wholly 

reluctant to refuse to give the electorate a chance to give a clear verdict 

in favour of one political party or another, and that that consideration 

would drive it forthwith to concede ••••• a dissolution to the Labour leader ••• 

~t was) a clear case of sound judgment being obscured by personal feelings, 

tor any serious consideration should have shown that, when the occasion 

arose, the Klng would be under every conceivable obligation to take the 
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verdict of the country. It is clear that Yr. Asquith forgot that a disso-

lution is an appeal to the polit~cal sovereign, and that when it is asked 

for every consideration of constitutional propriety demands that it be 

conceded." 

What this passage amounts to is simply a statement that Mr.Asquith 

"failed to remember" that he was wrong and Keith was right. For what 

Keith here lays down as the constitutional doctrine Mr. Asquith described 

as"subversive of constitutional usage". What one asserts, the other denies. 

Keith ie of course perfectly entitled to differ from Mr. As0uith. But it 

may be questioned whether any writer is entitled to set aside in this fashion 

the considered opinion of Gladstone's colleague and pupil, one of the greatest 

of English constitutional lawyers, Prime Minister for eight years, and during 

that perjod called upon to deal with two of the major constitutional crises 

of modern times; especially when that opinion had been endorsed by another 

ex-Prime winister, another great lawyer, and two distinguished academic 

authorities. Certainly few other writers would have ventured to assert 

that Mr. Asquith, of all people, ''forgot that a dissolution is an appeal 

to the political sovereign". 

Mr. Asquith did nothing of the sort. What he did was to say that 

in certain defined circumstances an a~peal to the political sovereign is 

not proper. Keith himself, and a aost of other writers and statesmen, 

have also said that in other defined circumstances an appeal to the political 

sovereign is not proper. 

Todd's view that dissolution was proper when there was a dispute 

between the two Houses was, down to 1911, the accepted doctrine 9 Ministers 

considered it their right, if the Lords rejected a vital Government measure, 

to appeal to the country. The Lords considered it their right to insist that 
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any major measure to which they objected should be submitted to the 

country before they were called upon to pass it. The Crown considered 

it its right to insist that there should be a general election before it 

was called upon to create enough peers to swamp the Lords. 

But since the passage of the Parliament Act it may be doubted whether 

all this remains true. The Lords could still insist that a bill prolonging 

the life of Parliament should be submitted to the people before the Upper 

House was called on to pass it. But their power to reject money bills has 

virtually disappeared, and they can certainly no longer insist that any 

other public bill must be submitted to the country. They may urge such a 

course, but their power to force it is gone. If the Cabinet does not 

choose to have a general election, it can simply bide its time and get 

its measure through under the Parliament Act. 

The Parliament Avt, however, leaves the Lords with the power to 

delay a vital Government measure, and it is not hard to imagine circumstances 

in which delaying passage for two years would in fact kill the bill as 

effectively as outright rejection. (1) It would appear, the~~fore, that 

the Lords still have the power to force a Cabinet either to wait for two 

years or to submit to a general election. This is a power of very great 

importance. As the House of Lords has always a huge Conservative majority, 

it means in practice that Conservative Governments will have no difficulty 

in getting their bills passed promptly, without either waiting for two years 

or submitting to an election, while Labour Governments will, 11nless the 

Crown creates enough peers to swamp'-the Lords, find themselves under a 

permanent handicap of having either to wait two·wears or submit to an 

election, indeed probably to a series of elections, one for each bill the 

(1) Cf. Jennings, "Parliament" (Cambridge, 1939), pp. 414-415. 
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Lords objected to. (1) 

It le arguable that they would not have even this choice. For 

if they ask for dissolution when the Lords reject one of their bills, it 

is conceivable that the King might reply that there was no necessity for 

an election, that his Ministers had only to wait two years and their bill 

would go through under the Parliament Act without the "tumult and turmoil" 

of an election. He mtght argue that Ministers were formerly considered 

entitled to a dissolution in such circumstances only because there was then 

no other means of making the will of the Cabinet and the House of Commons 

effective, but that under the Parliament Act this was no lon~r true and 

the reason for granting dissolution had therefore disappeared. This is 

of course a plausible e.rgum.ent• In theory it applies ~~ually to all parties, 

(1) Jennings, "Parliament", pp. 388, 392, 394, gives some illuminating 
quotations. Lord Newton, the Conservative biographer of Lord Lansdowne 
in 1907 said of the House of Lords: "Overgrown, unrepresentative and ' 
unwieldy, when the Unionists were in office it was expected merely to 
act as a kind of registry office, and to pass without amendment, and 
occasionally without discussion, any measure sent up to it at the last 
moment. When, however, a Liberal Government was in power, it was 
expeoted to come to the rescue of a discomforted Opposition. Although 
the House of Lords has occasionally shown itself to be a more correct 
interpreter of public feeling than the House of Commons, its gigantic 
and permanent Conservative majority deprived it of any appearance of 
~partiality, and, unfortunately it had not shown any sign of independence 
by throwing out any Conservative measure." Laski ("Parliamentary Government 
in England", pp. 111-118, 129-130) shows that thiA has been no less true 
since. Mr. Bel four once declared that it l~tas the duty of the HotB e of 
Lords to see that "th~ great Unionist party should still control, whether 
in power or whether in Opposition, the destinies of this great Empire." 
(Quoted in J .A.Spender and Cyril Asquith, "Life of Lord Oxford and 
Asquith" (Hutchinson, 1932), vol. 1, p.232). Sir Charles Dilke said that 

the claim of the Lords to "force us to 'consult the country' is a claim 
for annual Parliaments when we are in office and septennial Parliaments 
when they are in office". To-day, of course, "septennial" would have to 
read "quinquennial". 
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and the King, who in the nature if things is likely to move rather in 

Conservative than Labour circles, might very possibly be unable to see 

that in practice it applied only to one. If he is considered entitled 

to refuse, the effect is that a Labour Government would work not only 

under the handicap imposed by the perpetual Conservative majority in the 

Lords but under the additional handicap of being unable to appeal from 

the Lords to the electorate. The Crown would become, willy-nilly, and 

doubtless quite unconsciously, the ally of the Conservative Party. The 

dangers of such a situation are obvious. 

If the Crown is to be conceded the right to r8fuse dissolution 

in such cases, it would seem to follow, unless we are prepared to jeopardize 

monarchical institutions, that the Cabinet must be conceded the right to 

insiJt on the creation of enough peers to swamp the Lords. If the Crown insists 

on its old right of demanding a general election as a prereq_uisite to a 

wholesale creation of peers, then it cannot claim the ri~ht to refuse a 

ministerial request for dissolution as a means of overcoming the Lords' 

obstruct ion. ( 1) 

On the Crown's right to force dissolution, as on its right to 

refuse, there is considerable difference of opinion. The term "forced 

dissolution" is applied to one which takes place not at the wish of the 

Cabinet but of the Crown itself. The element of "force" is most clearly 

evident when the Cabinet of the moment will not accept responsibility for 

dissolving Parliament, and is dismissed to make way for a new Cabinet 

(1) Keith, in "The Constitution of England from Victoria to George VI", 
vol. 1, pp. 97-100, discusses this question and concludes that the 
Crown may still insist on a general election before consenting to create 
enough peers to swamp the Lords; he does not suggest that it could 
refuse a dissolution asked for by a Government faced with obstruction 
in the Lords. His conclusions would appear, therefore, to agree with 
those stated here. 
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which will. But even when the Cabinet of the moment yields to the royal 

urging and accepts responsibility for the dissolution, it does so presumably 

under the threat, explicit or understood, of dismissal; hence the term 

"forced" is appropriate in this case also. In this latter case, however, 

no problem arises; indeed the general public will probably not be aware 

that the general election is taking place at the wish of the King himself 

rather than his Cabinet. That will become known only a generation or so 

later, when the memoirs of the leading actors in the drama are published. 

Moreover, if the Crown's rights in the matter do not extend to dismissing 

a Cabinet which refuses to advise dissolution, then there clearly cannot 

be a "forced dissolution" in any sense. The real problem, therefore, is 

whether the Crown can force dissolution by dismissing a Cabinet which refuses 

to give the desired "advice" and finding a Cabinet which is willing to do so, 

and if so, when. 

Anson's answer is that the Crown can force dissolution whenever 

there is "reason to suppose that the House of Commons and the majority of 

the electorate are at variance". Evidence leading to such a belief might be 

furnished by by-elections, the appearance of new issues of policy, or new 

electoral regulations such as the extension of the franchise. He seems to 

have felt that no drastic changes in the Constitution should take place 

without being submitted to the people at a general election, for, as we have 

seen, he favoured a "forced dissolution" in 1913, before the final intro-

duction of the third Home Rule Bill. Anson's doctrine is a sweeping one, 

and would thrust a heavy burden on the King or whatever informal advisers 

he chose to rely on. (1) The interpretation of by-election results, as 

(1) His formal advisers, the Cabinet of the moment, would, ex hypothesi, 
be unavailable. 
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a reoent writer ~s shown, (1) is a very trioky business. "New issues" 

is a vague term, and leaves plenty of room for wide differences of opinion. 

Dicey is more cautious, though also less precise. He speaks of 

occasions when "the wishes of the legislature are, or may fairly be presumed 

to be, different from the wishes of the nation", without giving any indic-

ation of how this "difference" is to be discovered or recognized. He adds 

that there are "combinations of circumstances" when the Crown may dismiss 

Ministers and dissolve the Parliament which supports them. But specific-
0 

ally he mentions only the "combination of circumstances" before the final 

introduction of the third Home Rule Bill. 

Laski, Marriott, Jennings and Professor J .H.Morgan, however, all 

agree that dismissal and forced dissolution in September 1913 would have 

been dangerous to the Crown; for if the Liberals had won the election, the 

King would have been obliged to recall them to office, and they would 

undoubtedly have felt that the Crown had descended into the arena of party 

politics and fought against them. But it seems questionable whether such 

a feeling would have been justified, for it is doubtful whether the Liberal 

Government had a "mandate" for Home Rule; (2) and it seems not unreasonable 

that a constitutional change of such magnitude should take place only if 

the electorate has pronounced clearly in its favour. 

Jennings and Lowell consider a forced dissolution highly improbable; 

Laski thinks it impossible. None of them, however, discusses the question 

of whether a forced dissolution might be proper if a revolutionary measure 

were passed under the Parliament Act without a popular mandate. There is 

(1) John c. Sparks, "British By-Elections: What do They Prove?"; American 
Political Science Review, vol. xxxiv, No.l, February 1940, pp.97-104. 

(2) Qf-.Jennings, "Cabinet Government", p.436, and Spender and Aaquitn, 
"Life of Lord Oxford and Asquith", vol. I, p •• 201. 
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obviously some reason for saying that it would. But what is a 

"revolutionary measure"? Does it mean only a bill which ~ould work a 

revolutionary change in the political Constitution, for example, a bill 

abolishing the House of Lords or the monarchy, prolonging the life of 

Parliament without the consent of the Opposition, restricting the franchise, 

gerrymandering the constituencies, establishing proportional representation, 

abolishing the existing system of municipal government and setting up a 

centralized non-elective system? Would a bill to change the succession 

to the Throne be revolutionary, or would some such bills, for example one 

to allow a Roman Catholic to be King? Would disestablishment of the Church 

of England be revolutionary? Would the term extend to economic change: 

socialization of the banks or of industry, abolition of the co-opPrative 

prohibition of trade unionism? It would be easy to multiply examples, and 

it is clear that what one honest man might consider"revolutionary" another 

would think merely part of the normal process of development, the slow 

"broadening down from precedent to precedent". Obviously much would depend 

on whether the Government had a "mandate" for the measure in question, 

whether, that is, the electors at the previous general election, had had it 

clearly placed before them that in voting for Party X they would be voting 

for the abolition of the monarchy, or that a vote for Party Y meant a vote 

for the abolition of co-operative societies. But, as the discussions in 

1913 showed, it may not be at all easy to find out whether the measure in 

question was "the" issue, or even "an" issue, at the previous election. It 

seems clearly undesirable that a party which has got into power on, let us 

say, the issue of a defensive alliance with the United States and the Soviet 

Union, should be able, without consulting the electors afresh, to abolish 

the trade unions, or socialize the banks, or deprive women of the franchise, 
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or allow a Roman Catholic to succeed to the Throne, whatever the merits 

of any of these measures; on the other hand it is as clearly undesirable 

that a Government elected on a platform which announced plainly an intention 

to socialize the banks and big industry, disestablish the Church of England 

and abolish the House of Lords, should be compelled to undergo a series of 

general elections on each of these issues successively. The whole matter 

is further complicated by the fact that a minority of the electorate may 

easily return an overwhelming majority of the House of Commons, so that 

even a resounding electoral victory would not necesserily indicate electoral 

approval for whatever measure was at stake. (1) 

Keith thinks that the King may force dissolution if he deP-ms it 

"necessary in the public interest", "necessary for giving the will of the 

people its just course"• He very properly adds that "such a. criterion of 

action is plainly difficult to apply", but he gives us very little help in 

meeting the difficulty. He has no doubt that the power could be used to 

expel a Cabinet which sought to "cling to office by prolonging the duration 

of Par 11 '1 11 Ant", which seems reasonable; beyond that, he gives only one hint 

of the circumstances in which a forced dissolution would be justified. 

Dissolution is "proper", he says, when a Cabinet, undefeated in the Commons, 

"meditates an important change of policy, as in 1923 and 1931"; does it 

(1) See the statistics in Keith, "The King and the Imperial Crown", pp. 210-211. 
Intt'l:he Constitution of England from Victoria to George VI", vol.l,pp. 
99-102, Keith's view seems to be that an attempt to "destroy" the 
Parliament Act, or to prolong the life of Parliament (except by general 
agreement, as during the last and the present Wars), o;:- to swamp the 
House of Lords, would be revolutionary measures in the sense in which 
that term is used here, and should be preceded by a dissolution, forced, 
if need be. Revolutionary changes in the economic system, if the electorate 
has given a clear mandate for such changes, he would apparently allow 

A ' to go through without a gresh general election on each particular measure 
·\ I involved in a general pi8n. 
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follow that if a Cabinet meditates an important change of policy and does 

not advise dissolution, the King may dismiss it and call on Ministers who 

will? If so, the difficulty again crops up of deciding whether a particular 

policy is a "change" (let alone an "important change"), or whether it was 

placed before the country e.t the last election. If Keith's "necessary in 

the public interest" and "necessary for giving the will of the people its 

just course" are meant to cover more than the specific sets of circ~~tances 

he mentions, then they can hardly escape the charge of conferring on the 

Crown a vague and very ample discretion. 

On the conventions in the overseas Commonwealth, Todd, Keith and 

Evatt are, as we have seen, the chief authorities. Todd wrote at a time 

when the present ''Dominions" could still properly be described as "colonies". 

One m]ght have expected, therefore, that his view would long since have 

become hopelessly out of date. But to a quite a.stonishing degree the general 

principles he laid down are still considered valid: Keith and Evatt do little 

more than elaborate upon them. The elaboration is of course highly important, 

for one of the most difficllit aspects of this subject is the application of 

broad principles to particular situations. But it remains true that Todd's 

successors are still building on his foundation: that the Governor has a real 

discretion, is always free to make trial of an existing Assembly, may grant 

dissolution even if one or both Houses object. Only one of Todd's doctrines 

is now obsolete. No one would now contend that a Governor, in granting or 

refusing dissolution, should undertake to decide whether the request pro

ceeded from "corrupt, partisan or unworthy motives". The Governor is no 

longer an "umpire", a "political superintendent" or a "political prophet. 
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In his earlier works Keith drew a marked distinction between 

United Kingdom and Dominion conventions. The King's action was automatic, 

the Governor's was not. The King could not refuse dissolution and find other 

Ministemwho would take responsibility for the refusal; the Governor could. 

In later works this distinction tended to disappear. Differenc~nerhaps 

still remained, but they were differences of detail rather than of principle. 

The King, like the Governor, had now a reel discretion: and the circumstances 

in which he might exercise it had become more and more closely assimilated 

to those in which Keith thought a Governor might exercise his. In his 

1939 and 1940 works, however, Keith showed a tendency to revert in some 

degree to his earlier position with respect to the King. 

Unfortunately, it is by no means clear just how far Keith's view 

of the conventions in the Dominions has been affected by the change in his 

view of United Kingdom conventions. His most recent explicit statements on 

the Dominions are in "Responsible Government in the Dominions", 1928 edition. 

But at that time he seems still to have thought that in Britain the King's 

action we.s (except in certain specified circumstances) automatic• ·. Even as 

late as 1933 he was clearly ready to concede more discretion to a Governor 

than to the Klng, but the context shows that his view of United Kingdom 

conventions was then decidedly different from what it had become three years 

later. It remains uncertain, therefore, whether Keith still thinks a Governor 

h~s more discretion than the King, and to what precise extent he considers 

United Kingdom conventions applicable to the Dominions. 

In the Dominions, as in Britain, e Cabinet defeated in the Commons 

may dissolve once, but not twice; it must accept the verdict of the new House. 
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In the Dominions, as in Britain, a Cabinet which "has had one unsuccessful 

dissolution, and shortly thereafter is defeated in the Comw.ons and asks for 

another" has no absolute right to receive it. In the Dominions, as in 

Britain, a Cabinet which has had one dissolution and failed to get a majority 

at the polls is not entitled to a second forthwith. In the Dominions, as 

in Britain, "only one dissolution can be asked for by the same Ministry 

within a limited period; and if it fails to get a majority at a dissolution, 

it cannot imitate continental practice and endeavour to secure a complacent 

legislature by a series of dissolutions." In the Dominions, as in Britain, 

"If e Ministry at an election secures only a slight majority and after a 

substantial period seeks again a dissolution, ••••• the issue must be 

dec idf:d according to circumstances". In the Dominions, as in Britain, 

"a Minister who had obtained one dissolution ••••• and (bee~ defeated, and 

none t·he less asked for another" would be refused. In the Dominions, as in 

Bri tein, "if ••••• after one unsuccessful dissolution Ministers asked bhe 

Crown] to grant another, [it] would clearly be bound to refuse thus to 

violate the Constitution". In the Dominions, as in Britain, "the right 

[to a dissolution] does not exist in the case of a ministry which already 

has had one unsuccessful dissolution, and shortly thereafter is defeated in 

the Commons end asks for another, in the hope of success at the hands of an 

electorate weary of political strife. But eny such case would have to be 

judged ••••• cbn its merits, end no rule of general s.pplica.tion could be laid 

down ••••• Normally, it may be held, the electorate should be allowed to 

decide, for it may be held that it must take the consequences of returning 

a dubious verdict at the previous contest." 

Keith has also, however, laid down a variety of propositions 

applicable only to the Dominions, and these now call for some comment. 
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In 1921, when he still thought the King's action automatic, he 

said that in the Dominions, when a Cabinet had suffered a "reverse" in 

Parliament and asked for a dissolution, "the Governor is expected ••••• to 

withhold his assent if he considers that an alternative government can be 

found to carry on business". He explained that in Australia "the short 

life of •••• Parliaments renders members adverse to a penal dissolution." 

On the other hand, in New Zealend, where the life of Parliament is exactly 

the same, "the British rule has of late been followed". The difference. in 

practice is left unexplained. "The British rule has of late been followed" 

also "in Csnada as regards the Dominion Government, and the Union {?f South 

Africa], but 11 is not yet established in the Canadian Provinces or 

Newfoundland". AB no South African Union Government and no Canadian 

Dominion Government, down to 1921 appears ever to have asked. for a disso

lution after suffering a "reverse" in Perliament, it is not easy to see on 

what evidence this statement of Keith's is based. 

In the 1928 edition of ''Responsible Government in the Dominions" 

he lists a large number of points which a Governor should consider in 

making up his mind whether to grant or refuse dissolution, but just how much 

importance should be attached to each he does not indicate. The Governor is 

left with the by no means easy task of deciding whether it is "better to 

allow the country to make up its mind" by a general election, or whether 

"this may be useless, in view of the division of opinion", and Keith's 

conclusion (as of that date) is that in the Dominions, "Whether a Ministry 

ought to resign or advise a dissolution is a matter on which no principles 

can be laid down with assurance; each case presents normally special features 

which must all be weighed before a decision is arrived at ••••• No principle 
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can be laid down as to when a Parliament ought to be dissolved." Yet in 

spite of this cautious and sceptical conclusion Keith did not hesitate, in 

the same work, to describe the refusal of dissolution in the Australian 

Commonwealth in 1909 as "prima facie contrary to constitutional usage", 

nor to condemn in the strongest terms Lord Byng's refusal of dissolution 

in Canada in 1926, without, in either case, relatin~ his condemnation to 

any of the points which he had himself declared to be relevant. (1) 

Evatt's cardinal doctrine, as we have seen, is that in the 

Dominions the Governor is entitled to refuse dissolution if he can find 

an alternative Cabinet which can carry on with the existing Lower House. 

But he adct important reservations about the House's "popular •mandate'", 

the new Government's "popular backing", and the pledges given to the 

electors by its members or their individual supporters. What do these 

reservations mean? 

As already noted, it is hard enough to say when a Government 

has or has not e "mandate" for this or that particular action. But at 

least it is clear what a Government's "mandate" means. What, however, does 

the "mandate" of an Assembly or a House of Representatives or a House of 

(1) Even in regard to the case of 1909, the application of Keith's relevant 
considerations to the facts of the particular case presents some 
difficulty. There was an alternative Government which could carry on 
for the rest of the life of the existing Parliament. Supply had not been 
voted. These facts pointed to refusal of dissolution. On the other hand, 
the time to go before a dissolution was due anyway and was certainly 

"comparatively short" (only a few months); the House had been elected 
under the auspices of the Government's rivals; and it would probably 
have been a distinct advantage to the Labour party to be the party which 
dissolved. These facts pointed to a grant of dissolution. What were the 
"special features" of the case which led Keith to asset so positively 
that the refusal was "prima facie contrary to constit~ional usage"? On 
the application of Keith's princinles to the Canadian case of 1926, see 
below, pp. 
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Conunons mean? Is it simply a question of the length of ttme since the 

last election and/or before the next? Does it involve a question of the 

major issue or issues at the last election? Does an Assembly's "mandate" 

expire automatically after the lapse of a certain le~th of time, ano. if so, 

whBt length of time? Or is the "mandate" exhausted when an important new 

issue arises, regardless of the length of time since the last election or 

before the next? Or are both factors involved? Who is to decide what 

were the major issues at the last election, end by what criteria? There 

is room for plenty of difference of opinion. Who is to decide, similarly, 

whether an issue is "new" and "important"? If the Governor is to decide 

these points, or others where there is room for wide difference of opinion, 

what special facilities has he for reaching a juster decision than his 
(Vv"" 

Cabinet of the mo~ent? 

Even greater difficulties arise in interpreting the phrase "the 

Government's popular backing". There may be cases, as in British Columbia 

in 1900, where it is clear beyond shadow of doubt that a Cabinet has no 

popular backing; but in that case the chief reason why it was so clear was 

that the Cabinet in question had only one supporter in the Assembly, the 

Premier himselfl It can never be equally clear that a Cabinet which, 

ex hypothesi, has a majority in the Assembly, has no, or insufficient,' 

"popular backing". By-elections are often a poor indication. The press may 

be an even worse one. Mr. Roosevelt in 1936 won a sweeping victory, but 

throughout the campaign the press was overwhelmingly against him. There is 

no reason to think this sort of situation peculiar to the United States. On 

the contrary, there is every reason to expect that whenever the cleavage 

of opinion follows class lines, the press, controlled almost entirely by 
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the wealthy, will be markedly unrepresentative of the real feeling of the 

public. In any case, it may be doubted (as the work of "Mass Observation" 

has shown (1)) whether the press is really correctly informed about what the 

ordinary man and woman are feeling. Where then is the Governor to look for 

guidance? Perhaps to a "Gallup poll" or something of that sort; but such 

devices probably owe some part of their success hitherto to the fact that 

no official decisions were formally dependent on them. Make the results 

the official criterion by which a Governor would, in certain cases, grant 

or refuse dissolution, and there might be a considerable temptation to "rig" 

the machinery, whether it was in public or in private hands. 

Again, to discover just what were the pledges which the electors 

considered a party to be making at a particular election is not easy. The 

official programme of the party may be accessible enough. But that does not 

settle the question. A considerable part of that programme may have been 

tacitly considered outside the real issues of the election. In Canada, for 

example, the Liberal party embodied in its official programme of 1919 a 

declaration in favour of unemployment insurance, but it is perfectly safe to 
and 

say that at the elections of 1921, 1925, 1926, 1930, 1935,/1940 not one 

Canadian elector in a thousand thought that in voting for a Liberal candidate 

he was voting for unemployment insurance. Whatever the issues of those 

elections were, unemployment insurance certainly was not one of them. It 

would be easy to multiply examples of the same sort of thing, anywhere in 

the British Commonwealth, or beyond it. And if it is not easy to decide 

just what were the effective pledges of a party, it is certainly far harder 

(1) See "Britain by Mass Observation" (Penguin Books, 1939) pp. 36,40, 
100-103, 105-107. 
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to decide what were the effective pledges of an individual Member of 

Parliament. The unfortunate Governor (usually, be it noted, not a native of 

the country, and almost certainly imperfectly acauainted with its .political 

history) who undertakes to investigate such auestions is likely to find himself 

in a "vast Serbonian bog, where armies whole have sunk". 

Evatt's discussion of the dismissal of Ministers in Cape Colony 

in 1878 falls for the most part outside the subject of this work. It may 

be doubted whether most Dominion states~en, or most constitutional authorities 

either in Britain or the Dominions, would agree that nowadays a Governor 

could properly dismiss Ministers who gave what he regarded as disastrous 

advice on military affairs, even if his action were subsequently approved 

by Perliament; but the point does nQt directly concern us here. What does 

concern us is the view that if it were certain that Parliament would 

repudiate the Governor's action, a ~issolution granted to the new Government 

would be a fresh and "even graver" act of "personal prerogative". The 

implication seems to be that if the Governor cannot be sure of support in 

the existing House, it is highly dubious whAther he has the right to dismiss 

his Cahinet and grant~a dissolution to a new one. This is open to question. 

If, as Evatt seems to think, dismissal because of "disastrous advice" on 

military affairs is allowable at all, why should the Governor be denied the 

right to seek ex post facto support not merely from the existing House but, 

if necessary, from the electorate? Why should dissolution granted to the 

new Cabinet be regarded as a fresh exercise of ttpersonal prerogative"? Evatt 

offers neither precedent nor authority, nor even argument, in support of 

his view. Precedents, weighty authority and arguments may all be adduced 

against it. 
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That Evatt's theory of the relation between dismissal and 

dissolution is at times highly novel becomes even clearer in his discussion 

of the QueAnsland crisis of 1907-1908. He makes it perfectly clear that he 

thinks the dismissal of Mr. Kldston and the appointment of Mr. Philp constitu

tionally unobjectionable; but he insists that when the Assembly emphatically 

refused to support Mr. Philp's Ministry, the Governor was not entitled to 

grant it a iissolution but ought to have recalled Mr. Kldston. Why? The 

only hint of an answer Evatt gives is that the Assembly was "newly elected 

by the people". This presumably implies that it might therefore be assumed 

to represent faithfully the wishes of the electorate, and that accordingly 

there was no reason to seek a fresh expression of those wishes, But if 

this were so, what right had the Governor to dismiss Mr. Kidston in the first 

place? If he was convinced that Mr. Kidston's advice was contrary to the 

3ishes of the Assembly, why should he not have waited for the Assembly to 

express its own wishes by a vote of want of confidence? What reason was 

there for the Governor's intervention unless he considered Mr. Kidston's 

advice grossly at variance with the public interest that not only the House 

but, if necessary, the country should be given an opportunity to pronounce 

unequivocally on tl-.·3 !Ilatter? To say that a Governor can appeal only from 

the Cabinet to the existing House is to remove what is in most circa~stances 

the most important reason for dismissal of a Cabinet. 

Neither in precedent nor authority is there the slightest warrant 

for saying that Mr. Philp was not entitled to a d.i~solution, or that the 

Governor was under a constitutional obligation to recall Mr. Kidston. All 

the precedents, and the opinions of leading authorities (some of them quoted 

by Evatt himself), go to show that if the King is conceded the right to 
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dismiss a Cabinet in this, that or the other set of circumstances, he 

must be conceded also the right to 

grant a dissolution, either immediately or after defeat in Parliament to , 
his new Cabinet, and that such a dissolution is not a "fresh" act of personal 

prerogative but a logical, normal and usually inevitable consequence of the 

dismissal. (1) Any other view, indeed, might render the dismissal pointless 

and nugatory. The King granted dissolution to the new Cabinet in 1784 and 

1807, and after the dismissal or quasi-dismissal of 1834. Todd is perfectly 

explicit on the new Cabinet's right to dissolution, and it is difficult to 

attach any other meaning to the statements of Dicey, Anson, Lowell, Marriott 

and Keith, to mention no others. Evatt himself specifically discusses the 

precedent of 1807, and, though he condemns as "unconstitutional" the King's 

action in asking a certain pledge of the Grenville Government and dismissing 

it when it refused, he does not question the propriety of granting dissolution 

to its successor. He quotes, without disapproval, the opinions of Todd, 

Dicey, Anson, Lowell, and Marriott, and in discussing the British crises 

of 1910-1913, cites, again without disapproval or even question, statements 

by Lord Morley, Lord Lansdowne, Mr. Asquith and Mr. Bonar Lew which clearly 

take it for granted that if the ~ng dismissed the Liberal Cabinet, the new 

Conservative Cabinet would be entitled to a dissolution. Discussing the 

position in 1910 he apparently concludes, with Mr. Asquith, that dismissal 

would have been an act of very doubtful wisdom, but he does not even hint 

that if it had taken place the Conservatives would not have had the right to 

a dissolution. Discussing the situation in 1913 he speaks .without hesitation 

or question, of a dismissal followed by a dissolution. 

In 1784, 1834 and 1913, of course, the House of Commons was not 

(1) Subject, of course, to the considerations noted above, pp. 186, 192. 
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"newly elected", but in 1807, 1910 and 1911 it was. In 1784, the new 

Cabinet suffered repeated and decisive defeats in the House of Commons, 

but Evatt does not suggest that Pitt was not entitled to a dissolution, 

nor that George III should have recalled Fox and North. In 1807 and 1834 

the new Cabinet did not suffer defeat in the existing House (in 1834 for 

the excellent reason that it did not meet the existing House at all); in 

1910, 1911 and 1913, it seems to have been taken for granted that a new 

Cabinet, taking office after the dismissal of Mr. Asquith, would not have 

attempted to appear before the existing House. Are we to infer from 

Evatt•a statements that if a Cabinet is dismissed (or forced to resign, 

by refusal of what it regards as essential advice), the new Cabinet is 

entitled to an immediate dissolution, which will prevent the House from 

passing judgment on it, but is not entitled to a dissolution at all if it 

allows the House to pass judgment and the verdict is adverse? If so, we 

may safely conclude that no Government taking office as the result of a 

dismissal will ever be stupid enough to risk an adverse verdict of the 

House. Unless it feels absolutely sure of support there (which is most 

unlikely), it will simply ask and get an immediate dissolution, neatly 

evading Evatt•s principle that, at least if the existing House is "newly 

elected", an adverse vote there must be followed by recall of the old 

Cabinet. 

It might perhaps be argued that there is really no inconsistency 

between Evatt•a statements on the United Kingdom cases and on the Queensland 

cases, because what is true for the King is not necessarily true for a 

Governor~ This argument itself, however, requires justification:~ 
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should the United Kingdom rule on this point not hold good in the overseas 

Commonwealth? In any case, Evatt is not is a strong position for making 

any such plea, for in his discussion of the dismissal of Mr. de Boucherville 

in Quebec in 1878 and Mr. Lang in New South Wales in 1932, he makes out 

not the slightest suggestion that the new Cabinet was not entitled to a 

dissolution or that the dissolution was a fresh and "even graver" act of per-

sonel prerogative. In Quebec in 1378 the new Cabinet was defeated four 

times in the existing House, (1) but it secured a dissolution, and neither 

Evatt nor anyone else has ever sug~ested that the Lieutenant-Governor ought 

to have refused dissolution and recalled Mr. de Boucherville. In New South 

Wales in 1932, to be sure, the new Cabinet was not rejected by the existing 

House; hut it certainly would have been if it had met that House. If it had 

met that House and been defeated, does Evatt think the Governor would have 

been obliged to recall Mr. Lang? Or would he say that the decisive difference 

between these cases and that of Queensland in 1907 was that the Quebec and 

New South Wales Assemblies were not, at the dates in question, "newly elected"? 

But if that is the decisive factor, why should it be decisive in the Dominions 

but not in the United Kingdom? (2) And what about the British Columbia case 

of 1900, which Evatt does not mention? 

(1) Journals of the Legislative Assembly of Quebec, 1878. The change of 
Government took place, March 2. The House voted no confidence on 
March 7 and twice on March 9, and postponed Supply on March 7. 

(2) For Evatt's own opinions, and his citations, on these points, see 
"The King and His Dominion Governors", pp. 77, 79, 88, 92, 95, 101, 
156,-174, 259. 
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CHAPTmv 

The Canadian Constitutional Crisis of 1926(1) 

(a) The EVents of June 25 - July 2 

In the fourteenth Parliament of Canada, elected December 6, 

1921, the Liberal party, under Mr. Mackenzie King, had a majority of one 

over the combined Opposition. The standing was: Liberals 118, Conserva

tives (official Opposition) 51, Progressives (including Labour) 66. For 

most purposes, however, the Liberal Government for.med shortly after the 

election enjoyed the support of a majority of the Progressiv-es, so that 

it wa~ able to carry on for four years without difficulty. By September 5, 

1925, Mr. King had become convinced of the necessity of seeking at the 

pol 1 s a clear working majority aver all other parties. He accordingly 

advised a dissolution, which was granted. The election was held October 

29. ~t resulted in the return of 101 Liberals, 116 Conservatives and 28 

Progressives, Labour members and Independents.{!) The Prime Minister 

and eight of his Ministers lost their seats. 

The writs were returnable December 7, on which date, under 

Canadit::Jn la.w, the new Parliament would enter upon its legal existence. 

On November 5, one week after the election, and one month and two d~s 

before the new Parliament's legal existence could begin, the Prime Min

ister issued a statement, in which he asserted that three courses were 

open to him: to resign at once, to meet the new House of Commons, or to 

(1) Under the Redistribution Act of 1924 the total membership of the 

House had been increased to 245. 
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advise His Excellency "to grant an immediate dissolution". (1) He announced 

that he had decided to meet the new House, at the earliest practicable 

moment.( 2) 

This proved to be January 7, 1926. From that date till the 

House adjourned on March 2, to permit the Prime Minister to find a seat 

in a by-election, and again from March 15, when the sittings resumed, till 

June 25, the Conservatives made repeated efforts to defeat the Government 

in the House, but without success. The Government's majorities were: 3, 

10, 10, 1, 7, 8, 11, 13, 6, 9, 13, 13, 15, 1, 6, 8.(3) On June 18, a com

mittee appointed to investigate alleged scandals in the Customs Depart

ment(4) presented its report. The Conservatives were not satisfied with 

(1) This claim (which Keith, Dawson and Evatt do not mention) is of 

course flatly contrary to Keith' s statement that a Cabinet which 

has had one dissolution is not entitled to a second forthwith. See 

below, PP• 282-233Jand above, PP• 152-153. 

(2) Montreal Gazette, November s, 1925. 

(3) Journals of the House of Commons (Canada), 1926, passim. 

(4) Keith's reference to this in "Responsible Government in the Dominions", 

1928 ed., is peculiar. Mr. King's Government, he says, "had learned of 

serious malpractices in the Customs Department, and Mr. Boivin [the Min

ister_] •••• was eager to probe the matter. A Select Committee was accord

ingly appointed on the proposal of the Government." (Pj. 146-147 ). What 

actually happened was that on February 2 Mr. Lapointe, Leader of the House 

of Commons, moved that when the debate on the Address was finished, the 

House should adjourn till March 15. Mr. H. H. Stevens, Conservative, who 

had already had on the Order Paper a motion calling for an investigation 

of the Cuaoms Department, moved in amendment that there should be no 

adjournment till a committee of seven members had been appointed to 

vestigate "allegations of grave irregularities in the Department of 

• l.n-
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the report, and one of them, Mr. Stevens, on June 22, moved an amendment 

which, among other things, described the conduct of "the Prime Minist~r 

and the government" as "wholly indefensible" and the "conduct of the present 

llinister of Customs in the case of Moses Aziz" as "utterly unjustifiable".( 1) 

On June 23, Mr. Y/oodsworth (Labour) moved a sub-amendment which would have 

struck out of the Stevens ~endment the phrases quoted and added a condemna-

tion of various persons on both sides of politics and in the Civil Service. 

The Government accepted this sub-amendment, the Conservatives opposed it. 

On June 25 the sub-amendment was defeated by two votes. Yr. Fansher (Pro-

gressive) then moved a second sub-amendment, which would have left in the 

Stevens amendment the condemnation of the Prime Minister, the Government 

and the Minister of Customs, and added Mr. Woodgworth's proposed condemna-

tion of other persons. The Speaker ruled this sub-amendment out of order. 

His ruling was challenged, and overruled by two votes. A motion to adjourn 

the debate, supported by the Government, was lost by one vote; somewhat 

later, at 5.15 a.m., Saturday, June 26, a second motion to adjourn the 

debate, also supported by the Government, was carried by one vote • The 

Fansher sub-amendment had meanwhile been carried by agreement, but the 

Stevens amendment had not been voted on.(2) 

During the week-end Mr. King asked for dissolution of Parli~ent. 

Customs and Excise", which he then proceeded to set forth in detail. 

Mr. Boivin replied at length, declaring that the Government was per-

fect1y willing to have a committee appointed, and that in fact he had 

intended, when Mr. Stevens' original motion was reached, to move an 

amendment providing for a more thorough investigation than that motion 

proposed. (Commons Debates (Canada), 1926, pp. 630, 700-702.) 

(1) House of Commons Debates (Canada), 1926, p.4832. (Hereinafter referred 

to as "Commons Debates (Canada), 1926"}. 

(2) Journals of the House of Commons (Canada), 1926, pp.475-476, 477-478, 

479-480,480-481. 
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The Governor-General, Lord Byng, refused. Mr. King thereupon resigned. 

He announced his resignation to the House when it met on Monday, June 28, 

saying that he believed that "under British practice" he was "entitled" 

to a dissolution. He moved that the House adjourn. The following exchange 

then took place: 

Right Hon. Arthur Meighen (Leader of the Opposition): Mr. Speaker, if 

I caught the Prime Minister's words aright, they were that the House 

adjourn; that the Government has resigned. I wish to add only this, 

that I am -----

Mr. Mackenzie King: I might say that this motion is not debatable. 

Mr. Meighen: I do not p.ropose to debate it, but I presume the Prime 

Minister will agree that I have a right to make a statement. As the 

House knows, ~e are close to the end of the session and the question 

of how the session should be finished is one of great importance to 

the country. I think there should be a conference between ~self 

and the Prime Minister. 

Mr. Mackenzie King: May I make my position clear? At the present 

time t.here is no Government. I am not Prime Minister; I cannot speak 

as Prime Minister. I can speak only as one member of this House, and 

it is as a humble member of this House that I submit that inasmuch 

as His Excellency is without an adviser, I do not think it would be 

proper for the House to proceed to discuss anything. If the House is 

to continue its proceedings, some one must assume, as His Excellency's 

adviser, the responsibility for His Excellency's refusal to grant a 

dissolution in the existing circumstances; and until His Excellency 

has an adviser who will assume this responsibility, I submit that 

this House should not proceed to discuss any matters whatever. 

Mr. Speaker: The right hon. gentleman is technica]f right. The 
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motion to adjourn is not debatable. The right hon. gentleman (Mr. 

Meighen) stated that he did not intend to debate that motion but he 

wanted to make a statement. Under the circumstances, according to 

Bourinot, he should be allowed to make a statament. 

Ur, Ueighen: The only statement I wish to make is this. I think on 

the question or the completion of the session there should be a con

ference between the Prime Minister and ~self, in which conference I 

am prepared to engage. 

Yr. Mackenzie King: There is no Prime Minister ---- may I emphasize 

that? ~.Vhen there is a Prime Minister he may come to this House and 

announce his policy and his wishes."( 1) 

~he House accordingly adjourned, at 2.15 p.m. The Governor-

General at once sent for Mr. Meighen, and asked him "if he could command 

a majority in the House to get the work of the session concluded in order~ 

manner. Hr. Meighen replied that he could, having received informal prom

isos from a number of the Progressives to the effect that they would vote 

with the Conservatives to get these all-important Bills through, pass 

Supply, and prorogue."(2) The Governor-General then requested Mr. Meighen 

to for.m a Government, and in the evening of Monday, June 28, he undertook 

to do so. On Tuesday, during a conference of the Progressive group, the 

Governor-General sent for the Progressive leader, Mr. Forka. The Progress

ive group thereupon drew up and gave to Mr. Forke "a confidential memor

andum for his guidance in any conversation that might take place."( 3) 

(1) Commons Debates, (Canada), 1926, pp.5096-5097. 

(2) Commons Debates, (Canada), 1926, p.5097, and Montreal Gazette, July.3,1926. 

{3) Statement by Mr. E. J. Garland, M.P., Montreal Gazette, July s, 1926. 
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According to an official statement by Mr. E. J. Garland, M.P., on behalf of the 

Progressive group, "It was clearly understood by all our members, first, that the 

memorandum was simply a guide for Mr. Forke; secondly, a general indication 

that we were prepared to act fairly with the new administration and facilitate 

the completion of the session's business, and, thirdly, was purely voluntary 

and in no sense could it be regarded as a contract. It was, of course, alWSfS 

based on the assumption that the new Ministry was legally constituted and cap

able of functioning. The memorandum was not addressed to His Excellency, nor 

was any other communication from the Progressive group directed to the Governor

Gener~·I. Mr. Meighen had no assurance from our group, nor did he seek an assur

ance. • • • No promise had been made • • • The Progressives requested an inter

view with Mr. Meighen and secured it at the very time when Mr. Forke was being 

consulted by His Excellency. In this interview no mention whatever was made 

of co-operation or assistance, and it was solely for the purpose of ascertain

ing the procedure Mr. Meighen intended to adopt."(l) 

The memorandum was as follows: ·~emo. for Mr. Forke from Progressive 

group before he visited the Governor-General. Tuesday June 29, 1926. Motion 

agreed to by Progressive group: That we assist the new administration in com

pleting the business of the session. That we are in agreement on the necess

ity of continuing the investigation into the customs and excise department by 

a judicial commission. We believe it advisable that no dissolution should 

take place until the judicial commission has finished its investigation into 

the Customs and Excise Department, and that Parliament be summoned to deal 

with the report."( 2) 

Mr. Meighen had accepted office as Prime Minister, but the formation 

of his Cabinet presented unusual difficulties. Mr. King had abruptly resigned, 

(1) Ibid. 

(2) Montreal Gazette, July 3, 1926. 
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and refused to engage in a conference on the question of finishing the 

session's business. The utmost he had been prepared to do was to hold his 

resignation "in abeyance" until the Governor-General "had the opportunity 

to take such further steps as he wished to take'', (1) which seems to have 

meant until he had had the opportunity to take the step Mr. King wished 
London 

him to take {namely, askingA~Ae-9eaiRi9R&-Q&&i~e-&e~-itQ-a~~icQ about 

refusing dissolution) and which he refused to take.{2). This was not very 

helpful. Supply had not been voted. A bill to amend the Special War 

Revenue Act, a bill to amend the Canada EVidence Act, thirteen divorce 

bills and eight other private bills had passed both Houses and awaited 

the royal assent. The i~orta.nt Long Term Farm Mortgage Credit Bill was 

still before the Senate. Under the law as it then stood,(3) if Mr. Meighen 

formed a '-rovernment in the ordinary way, every one of the Ministers {with 

portfoDb) from the Commons,(4) upon accepting office, would have auto-

matically vacated his seat. This would have left the Conservatives with 

about luO members to the Liberals' 101. The Government would have had 

to seek an adjournment of, or prorogue Parliament for, about six weeks, 

(1) Connnous Debates (Canada), 1926, pp. 5231-5232. 

{2) See below, . p. 39-±. 

(3) The Act of 1931, 21-22 George V, c.52, did away with the necessity 

for ministerial by-elections. 

(4) Canadian Cabinets usually have about sixteen or seventeen members, of 

whom normally only one is from the Senate; often one or two of the Min-

isters from the Commons are Ministers without portfolio. Acceptance 

of office as a Minister without portfolio never rendered a seat vacant. 
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to allow time for ministerial by-elections.(l) It is by no means certain 

that it could have secured an adjournment. Mr. King's attitude on the 

question of a conference suggests that he might have opposed an adjourn-

ment. A few days later, moreover, when Sir Henry Dr91ton (Leader of the 

HousA), in the House, said, '~ie know very well that mw right honourable 

leader had the right to send us all away, to come back again in six weeks' 

time, or the right of prorogation", Mr. King interrupted with: "He had 

not that right, I submit."(2) Shortly afterwards, also, Mr. King declared 

that on June 28 he had known that the Conservatives could only "form a 

Government by going back to the people for re-election" and "that if they 

attempted to do that they could not carry on successfully the business of 

this parliament."(3) If these remarks do not mean that he would have 

opposed adjournment, it is hard to say what they do mean. If he had op-

posed adjournment, subsequent events suggest that, in spite of the Pro-

gressive memorandum of June 29, it is by no means impossible that he could 

have carried with him enough Progressives to succeed. Mr. Meighen might 

~--------------------------------------------------------------------

(1) The time required for ministerial by-elections in Canada in 1926 was 

much longer than in Great Britain. In the Prince Albert by-election in 

1926, the writ was moved for on January 15 and returned March 5; in the 
Ettrch 8 and returned April 10; in the Regina by-election, the writ was moved for 
Middlesex West by-election, the writ was moved for~ebruary 20 and re-

turned March 19. (Journals of the House of Commons, 1926, pp.l30, 213-

214, 168.) The Prince Albert and Middlesex by-elections took slightly 

longer because the Ministers were opposed; in Regina there was no opposi-

tion. In view of the circumstances, there can be no question that in all 

three cases the matter was carried through with the utmost possible cQlerity. 

(2) Commons Debates (Canada), 1926, p.5179. 

(3) Ibid., p.5253. Note also the remark of Mr. J. s. Ewart, K.C., in his 

"Independence Papers", vol.2, no.6, p.l85. 
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have got prorogation for six weeks. But either adjournment or proroga

tion would have involved a long del~, highly inconvenient to the members 

of Parliament, especially the farmer members at that time of year; proro~a

tion would have killed the Long Term Farm Mortgage Credit Bill, the Montreal 

Harbour Commission Loan Bill and two private bills; and either adjournment 

or prorogation would have involved arrrying on for six weeks without Supply, 

which would have been possible,(!) but not desirable. 

Iir. Meighen's official statement sums up the situation and the 

means he took to meet it: "Having in mind the fact that the present session 

has now continued for almost six months, and is very near its close, !Jr. 

Meighen believed it to be the first duty of any Government he might form 

to conclude with all convenient dispatch the work of the present session. 

Such a course in preference to a somewhat prolonged adjournment was demanded 

also by a just regard for the convenience of honourable members, especially 

those who come from a great distance. It was manifestly impossible to effect 

this result if a government was to be formed in the usual w~ and if Minis

ters were to be assigned portfolios necessitating the vacating of their 

seats and consequent by-elections. The delay thus involved would, especially 

at this ~ime of year, have entailed unnecessary hardship. The Prime Minister 

accordjnf;ly decided to constitute and submit to His Excellency a temporary 

Ministry composed of seven members, who would be sworn in without portfolio,(2) 

and who would have responsibility as acting Ministers of the several depart

menta • • • • So soon as prorogation takes effect Mr. deighen will immediately 

(1) By means of special Governor.aeneral's warrants; Revised Statutes of 

Canada, 1927, c.l78, section 42(b). This provision of the Act dates 

from at least 1878 (41 Victoria, c.7, section 32). 

( 2) As Ministers without portfolio, in Canada, had never been sworn in as 

such, (see below, pp.354-355 ), this presumably meant that any of the 

new Ministers who were not already Privy Councillors would be sworn of 
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address himself to the task of constituting a Government in the method 

established by custom. The present plan is merely to meet an unusual if 

not unprecedented situation. "(1) 

The new Government met the House Tuesd~, June 29, and proceeded 

to deal with the business on the Order Paper. The first main item was o£ 

course the still unfinished debate on the Stevens amendment to the report 

of the Customs Committee, as amended by the Fansher sub-amendment. Mr. 

Rinfret, Liberal, now moved a fresh sub-amendment, which the Speaker declared 

to be in order. Ur. Geary, Conservative, challenged the Speaker's ruling, 

which was sustained by a majority of one. On a vote on the sub-amendment 

itself, the new Government received a majority of 12. A further new sub

amendment was then carried by agreement, the Stevens amendment so amended 

was carried by a majority of 10, and the report of the Committee, as 

amended, was also carried by 10.(2) 

On June 30, the Liberal Opposition moved a vote of want of con

fidence j r1 the new Government on the ground of its fiscal policy. This was 

defeated by a majority of 7.(3) 

Mr. King followed this up in Committee of Supply by an elaborate 

cross-examination of the Ministers, designed to show that they were not 

validly appointed and were therefore not Ministers at all.(4) Mr. Lapointe, 

Liberal ex-Minister of Justice, then raised a question of privilege: that 

the acting Ministers of depart~ents, having really (so he alleged) accepted 

offices of profit under the Crown, had vacated their seats and had no right 

the Privy Council. 

(1) Commons Debates (Canada), 1926, pp.5097-5098. 

(2) Journals of the House of Commons (Canada), 1926, pp.492-496. 

(3) Ibid., pp.503-504. 

( 4) Ibid., pp.5211-5219. Note especially p.5218: "A group of gentlemen 

not one of whom is a minister of the crown." 
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to appear in the House.(l) These two propositions, as Mr. Bury, Conserva

tive M.P. for Edmonton East, pointed out,(2) are of course mutually exclus

ive. If the acting Ministers of departments were really Ministers of 

departments, there could be no question of the validity of their appoint

ments; if they had not been validly appointed, and were not Ministers of 

departments, then they had not vacated their seats. The two propositions, 

however, were ingeniously reconciled in a motion or Mr. Robb, Liberal 

ex-Minister of Finance: "That the actions in this House of the Honourable 

Members who have acted as Ministers of the Crown since the 29th. of June, 

1926, namely the Honourable Members for West York, Fort William, Vancouver 

~entre, Argenteuil, Wellington South, and the Honourable senior Member for 

Halifax, are a violation and an infringment of the privileges of this 

House for the following reasons:---That the said Honourable gentlemen have 

no right to sit in this House and should have vacated their seats therein 

if they legally hold office as administrators of the various departments 

assigned to them by Orders-in-Council; that if they do not hold such office 

legally, they have no right to control the business of Government in this 

House and ask for supply for the Departments of which they state they are 

acting Ministers."(3) After debate, this motion was put. Mr. Meighen's 

seat was of course vacant, which reduced the Conservative strength by one. 

Mr. Bird, Progressive member for Nelson, broke his pair and voted with 

the Idberals.(4) As a result, the Government was defeated by one vote.(S) 

The House then adjourned. Next day, July 2, before it could meet again, 

{1) Commons Debates (Canada), 1926, p.5238. 

(2) Ibid., P• 5286. 

{3) Journals of the House of Commons (Canada), 19 26, P• 508. 

(4) Commons Debates (Canada), 1926, p. 5311. 

(5) Ibid., PP• 5310-5311. 
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Mr. Meighen advised the Governor-General to dissolve Parliament. Lord 

Byng accepted the advice, and Parliament was accordingly dissolved, without 

prorogation and without the royal assent being given to any of the bills 

which were awaiting it. 

(b) Constitutional Questions Raised by These Events 

These events raised no less than eight constitutional questions. 

1. Was Lord Byng's refusal of dissolution to Mr. King constitutional in 

the light of the circumstances as they stood on the morning of June 28? 

2. Did the constitutionality of that refusal depend on Mr. Meighen's 

actually being able to carry on with the existing House of Commons? 

3. Did the constitutionality of the refusal depend on the constitutionality 

of the Government of Ministers without portfolio? 

4. Was that Government constitutional? 

5. Was the grant of dissolution to Mr. Meighen constitutional? 

6. Was the constitutionality of refusing dissolution to Mr. King on June 28 

affected by the grant of dissolution to Mr. Meighen on July 2? 

7. Uas the manner of the dissolution of July 2 constitutional? 

8. Did Lord Byng's action relegate Canada to a status inferior to that 

of Great Britain? 

Mr. King and Keith unite in condemning Lord Byng's refusal to 

dissolve on Mr. King's advice. But neither of them seems ever to have 

made up his mind whether the refusal was unconstitutional per se, in the 

light of the circumstances as they stood when Mr. King announced his 

resignation to the House of Commons; or whether the unconstitutionality 

depended on Mr. Meighen's ability to carry on with the existing House, or 

on the constitutionality or otherwise of the Government of Ministers 

without portfolio, or on the refusal of dissolution to Mr. King "coupled", 
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as Keith says, "with the grant to Mr. Meighen".(l) On June 28, announcing 

his resignation, Mr. King asserted plainly and unequivocally that he 

believed that "under British practice" he was "entitled" to the dissolution 

which he had been requesting over the week-end.(2) In his official sta~e

ment of "The Liberal Case", during the election, he repeated this claim.{3) 
\ 

But in the debate in the House after the change of Government, he said: 

''As His Excellency believed that all reasonable expedients should be tried 

before dissolution took place, he was prepared to send for • • • the leader 

of the then Opposition ••• to give him an opportunity to carry on the 

business of Parliament constitutionally ••• The present Prime Minister 

took the responsibility of being able to carry on ••• without a dissolu

tion.(4) If he cannot ----(Interruption.) Before we can finally pronounce 

any definite opinion as to His EKcellency's action we must wait to see 

whether the present Prime Minister can fulfil the undertakins which he 

then gave • • • In being declined the right of dissolution, I believe I 

was declined the right because His Excellency had the honest belief that 

some other member of this House could be found who • • • could carry on 

the business of government • • • in the Wa¥ that it should be carried on 

••• and which would ••• avoid the necessity of a general election. 

• • • TJnt il I find out just whether or not it is going to be possible for 

(1) Letter to the Scotsman, May 11, 1927. 

(2) Commons Debates (Canada}, 1926, P• 5096. 

(3) MacLean's Magazine, September 1, 1926; quoted in MacGregor Dawson, 

"Constitutional Issues in Canada, 1900-1931" (Oxford, 1933), p. 88. 

(This source will hereinafter be cited as "Dawson, 'Constitutional Issues''~) 

(4) This, it should be noted, is simply Mr. King's assumption. It is not 

necessarily correct. See below, .p. 382. 
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any individual chosen from the ranks of honourable genllemen opposite t~ 

carry on • • • in the manner the country will think right and proper • • • 

and until I see what action His Excellency takes in these circumstances 

••• I am quite prepared to withhold any ••• expression of view as to 

the constitutionality of the action taken in not accepting my advice. I 

have no objection that the right honourable gentleman who is to-·dq Prime 

Minister ••• should be given his chance. • •• I do s~, however, that 

when he took the responsibility of His Excellency's refusal to grant a 

dissolution he put himself under the necessity of making very clear • 

that he would be able to conduct the affairs of this country in this 

parliament in a manner • • • befitting the honour and dignity • • • of 

parliament. If he is unable to do that, it is then his duty to return 

• • 

• • 

and tell His Excellency that he has not been able to carry out his under

taking. Then • • • I will wait and see what His Excellency does before 

I judge of the motive which governed with respect to the non-acceptance of 

the advice which I tendered • • • I believe that His 3xcellency the Governor

General sincerely believed that the present Prime Minister would be able 

to carry on the government ••• in accordance with British traditions, in 

a manner that would accord with the recognized principles of responsible 

government •••• Now if the right honourable gentleman can demonstrate to 

the country, if he has demonstrated to this House and this parliament, 

that he is able to do that ••• then I say that His EXcellency's judgment 

in the matter has been sound and right, and there is no criticism to offer. 

But • • • if • • • it should appear that we have another daf of the char

acter we have had to-dSJ, when the government can only be carried on by 

Ministers not one of whom has taken an oath of office, then ••• it would 

be time for His Excellency to ask himself • • • whether the right honour

able gentleman has carried out his undertaking."(!) Here Mr. King seems 

(1) Commons Debates (Canada), 1926, pp. 5199-5225. 



234 

to be saying that the refusal of dissolution was unconstitutional only if 

Mr. Meighen was unable to carry on without a dissolution (which at the 

moment he was still actually doing), and unable to do so "constitutionally", 

"in a manner that would accord with the recognized principles of respons

ible government", etc., that is (according to Mr. King), without resorting 

to the diVfce of a Government of Ministers without portfolio, acting Minis

ters of the various departments. The unconstitutionality (alleged) of the 

refusal is no longer absolute, but conditional, depending on the unconstitu

tionality (also alleged) of the Government of Ministers without portfolio.(!) 

Keith likewise oscillates between the view that the refusal was uncon

stitutional per se, and the alternative view that its unconstitutionality 

depended on various concomitant circumstances or subsequent events. On 

November 17, 19 26, he said that Lord Byng' s error lay "in seeking to effect 

an innovation in Canadian public life, the refusal of a dissolution to a 

Prime Ihnister who assured him ---- correctly as it proved( 2) ---- that the 

step was essential in the interests of the country."( 3) This seems to 

make the refusal absolutely unconstitutional. But on July a, 1926, Keith 

had said that "Lord Byng's action is, of course, perfectly constitutional 

••• if Canada has the same status as the States of Australia or her own 

proviAOit~'(4), and that the refusal "relegated Canada decisively to the 

colonial status which we believed she had outgrown." This seems to make 

(1) Mr. King assumes that carrying on with a Government of Ministers without 

portfolio was unconstitutional and contrary to the principles of respons

ible government. The assumption is not necessarily correct. See below, 

PP• 341-379. 

(2) On this see below, pp. 258-262, 382~383. 

(3) Letter to the Scotsman. 

(4) Letter to the Manchester Guardian. 
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the constitutionality of the refusal depend on Canada's status.(l) Again, 

when Mr. c. H. Cahan, K.C., M.P., claimed that "no Ministry has the right 

to attempt to dissolve the court before which it is being tried until a 

verdict has been rendered upon the issue in question. No cases can be 

found in which the Sovereign, or any viceroy representing the Sovereign, 

has attempted at the request of a Prime Minister to destroy the very court 

before which he and his colleagues were compelled to appear"( 2), and that 

therefore the refusal had been justified, Keith replied that his criticism 

of Lord Byng was based "not merely on his refusal to grant a dissolution to 

Mr. King, but on that refusal coupled with the grant to Mr. Meighen •••• 

Colonial precedents would have justified the refusal to Mr. King had Mr. 

Meighen been able to form a Government and command a majority in the Commons." ( 3) 

This seems to make the constitutionality of the refusal depend on (a)Canada's 

status, (b)whether Mre Meighen was able to form a Government (which he did) 

and command a majority in the Commons (which in fact he did, for three 

days), and (c)an undefined relationship between the refusal of dissolution 

to Mr. King and the grant to Mr. Meighen. In 1940, in "The Constitution 

of Engl ... :.n1 from Victoria to George VI", Keith says: ''The right [to a dis

solution] does not exist in the case of a ministry which already has had 

one unsuccessful dissolution, and shortly thereafter is defeated in the 

Commons and asks for another • • • But any such case would have to be 

judged by the King on its merits, and no rule of general application 

could be laid down. It was partly on this difficult question that Lord 

Byng in 1926 refused a dissolution to Mr. Mackenzie King, who at the 

{1) Which is by no means so simple a matter as Keith here assumes. See 

below, pp. 390-399. 

{2) Commons Debates (Canada), 1926-27, P• 1729. 

(3) Letter to the Scotsman, May 11, 1927. 
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general election of 1925 had failed to secure an effective majority {1) and 

who therefore sought a new dissolution •••• Lord Byng's refusal was 

proved at once errone6us, because t~. Meighen, who accepted office when 

Mr. King resigned, was unable to carry on the government without a dis

solution(2), proving the soundness of the opinion of Mr. King that the 

time had come when the electorate must be given the opportunity to cast a 

decisive vote."(3) This seems to make the constitutionality of the refusal 

depend on (H) some undisclosed "merits" of the case, and (b) whether Mr. 

Meighen was in fact able to carry on without a dissolution. 

(c) The Refusal of Dissolution in the Light of the Circumstances of June 28 

It is siuplest to begin with the question whether the refusal 

was constitutional in the light of the circumstances as they stood at the 

moment when Mr. King .announced his resignation. 

Ur. King declared: "For a hundred years in Great Britain there 

is not a single instance of a Prime Minister having asked for a dissolution 

and hf'lving be<?n refused it. Since this Dominion was formed there is not 

a single instance where a Prime Minister has advised a dissolution and 

been refused it."(4) The first statement overlooks Sir Almeric Fitzroy's 

assertion that the King at first refused Mr. Asquith's request for dissolu

tion in November 1910. The second is true of Dominion Prime Ministers 

-------------------------------------------------------------------------
(1) Mr. King had not secured a majority at all. See above, p. 220. 

( 2) On this, see below, p. 264. 

(3) V'al ... 1, PP• 86-87. Keith here seems to consider Mr. King's Govern

ment on June 28 a "defeated" Government. On the confusion of thought 

involved in the "proof" of Lord Byng's "error", see below, pp. 258-262. 

(4) Commons Debates (Canada), 1926, p. 5224. 
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in Canada; but there had been three refusals in Canadian provinces (Quebec 

in 1879, New Brungwiek in 1883, and British Columbia in 1903) and thirty

five in various other parts of the Empire between 1867 and 1926, as well 

as ~in British North America before 1867. 

But Mr. King could certainly have said with perfect truth that 

there had never been anywhere a refusal to a Government in the position of 

his Government. For, in the first place, his Government had not bean 

defeated on any Government bill or on any motion of censure or want of 

confidence; second, it had been defeated on the Wood8Worth sub-amendment, 

which the Government had supported and which would have deleted the censure 

from the Stevens amendment; third, a motion of censure was under debate 

in the Co~ns when the Government asked for dissolution; fourth, Mr. King 

had had the previous dissolution, less than ten months before; fifth, there 

was no great naw issue of public policy at stake. No Government in this 

position has ever been refused dissolution. No Government in this position 

has ever asked for dissolution. The refusal was unprecedented; so was the 

request. 

The statement of Mr. King's position just given will be chal

lenged at two points. 

First, Mr. King denies that his Government had been defeated in 

the Commons: "VJhen I advised His Excellency that, in my opinion, a dissolu

tion of Parliament was necessary, my colleagues and I enjoyed the confid

ence of the House of Commons •••• Never once as Prime Minister had I 

encountered defeat."(!) Mr. King's use of the words "confidence" and 

"defeat" is pecul iaro To defeat a Government -supported, censure-deleting 

motion is certainly a very extraordinary way for the House of Commons to 

show its "confidence" in the Government. To say that a Government in 

(1) "The Liberal Case", quoted in Dawson, "Constitutional Issues", p.aa. 
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this position has "never encountered defeat" is to take unwarranted 

liberties with the English language. It is open to Mr. King to say that 

the def9at was not decisive, not of sufficient consequence to compel 

resignation. It is not open to anyone to say that it was not a defeat 

at all.(l) 

Mr. King also denies that a motion of censure against his 

Government was under debate in the House of Commons when he asked for 

dissolution: "No vote which could be termed a vote of censure, in the 

parliamentary use of that term, was under debate at the time dissolution 

was requested."(2) In one sense, this is strictly accurate. As far as 

(1) It is doubtful whether votes on Speaker's rulings maf be considered 

either victorie·s or defeats for a Government. Certainly no Government 

would consider any such vote as in itself decisive. The defeat of the 

first motion to adjourn the debate was a Government defeat, though not 

a decisive one; the passing of the second motion to adjourn the debate 

was a Government-victory, but certainly not decisive enough to wipe 

out the effect of the vote on the Vioodsworth sub-amendment, or to 

warrant the statement that the Government "enjoyed the confidence of 

the House". It may be noted in passing that Keith describes the votes 

of June 2S-26 as "defeats" but "not technical government defeats", add-

ing: ·~ut they naturally showed that the Government no longer com

manded support in the House of Commons". (Journal of Comparative Legis

lation, Third Series, vol. VIII, p. 275). On the next page, and in 

"The Dominions as Sovereign States" (Macmillan, 1928), P• 221, he 

describes Mr. King's Government as "undefeated". In "The British Cabi

net System, 1830-1938" ( Stevens and Sons, 1939) he is non-committal. 

In 11The Constitution of England from Victoria to George VI'' (Vol. I, p.86), 

on the other hand, he seems clearly to regard it as a defeated Government. 

( 2) Policy speech of July 23, 1926, quoted in Keith, "Speeches and Docu-

ments on the British Dominions~ p. 151. 
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we know, 1~. King did not make his request for dissolution until after 

the House had adjourned at 5.15 a. m. on Saturday, June 26; so that at 

the precise moment when the request was- made no motion of any kind was 

"under debate" in the sense that someone was actually speaking on it. 

If this is what Mr. King means, it is true, but trivial and irrelevant. 

If his words are to be taken in any other sense, it is hard to know what 

they mean. The Stevens amendment, as we have seen, described the con

duct of "the Prime Minister and the government" as "wholly indefensible'' 

and the conduct of the Minister of Customs as "utterly unjustifiable". 

True, the word "censure" does not occur in the motion. But Mr. King 

himself had no hesitation in describing as ''a motion of censure" the 

British Liberal party's motion of 1924 on the Campbell case, which was 

no more than a request for an inquiry into the conduct of a Minister{!); 

a motion whose carrying Keith describes as "a mere incident".( 2) Nor 

did Mr. King hesitate to describe his own party's motion on the subject 

of the Government of Ministers without portfolio as "censure" of that 

Government, ( 3) though the word "censure" does not appear in that motion 

either. Moreover, during the debate on the Stevens amendment itself, 

both Mr. King and several of his Ministers made it perfectly clear that 

they ~onsidered it a motion of censure. At p. 4960 of Hansard, Mr. King 

said: "If Mr. Boivin [the Minister of CustomJ was to be singled out for 

censure, why was not that censure brought on weeks ago?" and at p. 4961: 

"I believe the majority in this House will vote down that censure." Mr. 

King might, of course, plead that he was here admitting only that the 

(1) Ibid. 

( 2) "The King and the Imperial Crown", p. 129. 

(3) Policy speech of July 23; Keith, "Speeches and Documents on the 

British Dominions", p. 151. 
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motion was one of censure of an individual Minister; but if so, two questions 

are in point: (a) Why should the words "utterly unjustifiable" be taken as 

"censure" and the words "wholly indefensible" as something less? To most minds 

the distinction will seem diaphanous. (b) On this showing, what becomes of the 

principle of the collective responsibility of the Cabinet? In any event, at 

pp. 5132 and 5135 Mr. King was perfectly unequivocal in his description of the 

Stevens motion: "The amendment moved by the honourablemamber for Vancouv~r Centre 

• • • is largely confined to a vote of censure on ministers of the Crown. • • • 

The amendment of the honourable member for Vancouver Centre • • • was aimed prim-

arily at passing censure on the Prime Minister and members of the government, at 

passing censure on the Honourable Mr. Boivin • • • charges in the form of censure 

against myself and members of the administration • • • in the nature of a vote of 

censure." The !linister of Customs himself seems to have been in no doubt about 

the nature of the motion. At. P• 4855 of Hansard he spoke of the ''proposed mo-

tion of censure" and "the censure it implies", and at P• 4856 of "the motion of 

censure contained in the amendment moved by ~ honourable friend from Vancouver 

Centra (Mr. Stevens)." At p. 4986, Mr. Cannon, the Solicitor-General, called the 

motion "a vote of censure" on the Minister of Customs, and at P• 4997 asked: "Are .. 

we going to overturn and throw out the government over the Ae-iz case?" At p...5028, 

Mr. Dunning, Minister of Railways, said: "The amendment ••• is carefully worded 

to involve not only the Minister of Customs but the fate of the government as 

well'', and at pp. 5034-5035, twice: "We are asked to vote out this government." 

At P• 5074, Mr. Motherwell, Minister of Agriculture, spoke of "the one question of 

censure of the government", and at P• 5076 asked: "What is the charge? It is th& 

this government is subject to censure." It would be easy to add a dozen quota-

tions from private members showing that they considered the motion one of censure, 

but they would add little to the conclusiveness of the quotations already given 

from Mr. King and his own colleagues. 

Furthermore, of the authorities who have commented on the case, not 

even those most favourable to Mr. King have hesitated to describe the Stevens 
amendment as a motion of censure. Keith so 
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describes it no less than six times,(l) and MacGregor Dawson four or five 

times.(2) What Mr. King means by "a vote of censure, in the parliamentary 

use of that term" remains, therefore, an impenetrable mystery. What anyolle 

else would certainly call a vote of censure was undoubtedly under debate 

when he asked for dissolution. 

Refusal of Jissolution to an Undefeated Government 

To begin with, let us, for purposes of argument, accept at 

its face value the statement that Mr. King's Government, up to June 28, 

1926, had never been defeated in the House of Commons. 

If, as MacGregor Dawson contends, the King "has become an 

automaton with no public will of his own" and the British Prime Minister's 

"advice ma.y not be refused"; and if the same authority is correct in the 

further statements that "In recent years practically all authorities 

agreed that the Governor-General's independent action had become a relic 

of history • • • If responsible government is not a mockery, it must 

mean ~ genuine democratic rule based in large measure at least upon the 

English model", ( 3) then no further question arises. Lord Byng had no 

discretion; his refusal was simply wrong, and that is all there is to it. 

As to the King, Keith in his earlier works agreed. But on the whole the 

weight of authority, including Keith in most of his later works, is, as 

we have aeon, heavily against Dawson's simple view. Todd, Dicey, Anson, 

(1) "Sovereignty of the British Dominions", p. 244; "The Dominions as 

Sovereign States", p. 220 (twice); Journal of Comparative Legisla

tion, Third Series, vol. VIII, p. 275; "Constitutional Law of the 

British Dominions", p. 148; "Speeches and Documents on the British 

Dominions", Introduction, pp. xxii-xxiii. 

(2) Dalhousie Review, vol. 6, pp. 332,334, 335; "Constitutional Issues", P• 72. 

{3) Dalhousie Review, vol. 6, p. 333. 
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Low, Lowell, MUir, Marriott, Jennings, Laski, and Jenks among academic authori

ties, and 'Nellington, Peel, Russell, Aberdeen, Disraeli, Gladstone, Salis

bury, Courtney, Mr. Asquith, Mr. Lloyd George and Lord Simon among states-

men, let alone Queen Victoria and King Edward VII, all unite in denying 

that the King or Queen is a mere automaton and that the Prime Minister's 

advice may not be refused; and no one has suggested that a Governor's 

discretion is less than the King's. 

On the other hand, very f'ew authorities explicitly state that 

the King may refuse dissolution to a Cabinet undefeated in the Commons. 

Low says the Crown may refuse a request made on "frivolous or inadequate 

grounds". Lowell's words might be taken to cover such cases. Mr. Asquith 

·seems clearly to have meant that the King might refuse dissolution even 

to an undefeated minority Government in circumstances such as those of 

June 28, 19 26 in Canada: "The notion that a Ministry which cannot command 

a majority in the House of Commons ••• is invested with the right to 

demand a dissolution is as subversive of constitutional usage is it would, 

in my opinion, be pernicious to the general and paramount interests of 

the nation at large •••• The Crown is not bound to take the advice of 

a partir.ular 7.linistry to put its subjects to the tumult and turmoil of 

a series of general elections so long as it can find other Ministers who 

are prepared to give it a trial." Marriott denies that Mr. MacDonald 

could have had a dissolution in January 1924, when he was still un

defeated in the Commons. 

Most of these writers do not discuss Dominion usage. Todd 

conceded to the Governors in the "colonies" of his day a very wide dis

cretion indeed, wide enough, apparently, to cover refusal of dissolu

tion even to an undefeated Cabinet; but it is in some respects dubious 

how far his view may still be considered relevant. Marriott says that 
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Lord Byng's "attitude" in 1926 ''seems to have been entirely 'correct"',(l) 

but does not say that he considered Mr. King's Government "undefeated". 

IDvatt's views on the general question we have already noted; his opinions 

on the Canadian case of 1926 we shall discuss in detail presently.(2) 

According to Keith, a United Kingdom Cabinet which has had 

one dissolution "and has been unsuccessful in securing a majority" at 

the polls, but "is able to command enough votes to carry on for a time", 

has not an unqualified right to a second dissolution: "delicate questions 

may arise as to when and whether a second dissolution was due". Mr. King 

had had one dissolution; he had most certainly not been successful in 

securing a majority at the polls (Keith himself says that Lord Byng ''had 

regard ••• to the fact that the normal dissolution in 1925 had failed 

to give the Liberal party a clear lead", "an effective majority"(3) ); 

and he had been able to command enough votes to carry on from January 7 

to June 25. :~as he, on this version of the British conventions, entitled 

to a second dissolution on June 28? The point would seem, on Keith's 

own showing, to be debatq.ble; he calls it "dif'ficult".(4) But he dis-

misses it with the statement that Mr. Meighen's subsequently demonstrated 

inability to carry on without a dissolution "proved" that Lord Byng' s ac

tion 1'1fas "erroneous". This is a complete non sequitur.(5) 

(1) "The Mechanism of the Modern State", vol. II, p. 34. 

(2) See below, pp. 262, 267, 331-386. 

( 3) "The Dominions as Sovereign States", P• 220; "The Constitution of Eng-

land from Victoria to George VI", vol.I, p.86. The election had not 

given the Liberal party a "lead" or "majority" of any kind. See above, 

P• 220. 

( 4) ''The Constitution of England from Victoria to George VI", loc. cit. 
382-383. 

(5) For a discussion of its validity, see below, PP• 258-262,/ Strictly 

speaking, perhaps, the passage may not be relevant here, as it assumes 

that Mr. King's Government was defeated, June 25-26. 
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In 1939, however, Keith made a fresh attempt to deal with the 

same point, and this time to apply his principles to the Canadian case. 

The result is not very happy. "How long must elapse", Keith observes, 

"before a ministry returned with a small plurality, or dependent on aid 

from other groups at one election, can be given another dissolution, 

depends entirely on circumstances, and defies any attempt at definition.(~) 

In Canada the plurality given to the Liberal party by the election of 

1925 was too small to allow it to carry on effectively, and one reason 

for Lord Byng's refusal of a dissolution in 1926 was, no doubt, the 

fact that Mr. Hackenzie King had had so recently a dissolution without 

achieving full success, so that another was not proper. The crushing 

defeat of the new Government of Mr. Meighen in the election • • • was 

largelJ' due to the raising of the constitutional issue of the refusal of 

the Governor-General to grant a dissolution,(2) and no very exact con

clusion can be drawn, except that in all the circumstances, the refusal 

of a dissolution to Mr. King was an unfortunate error of judgment, since 

an ~lection was patently necessary to enable an effective ministry to be 

formed and, that being so, to refuse it to the Premier, and then to give 

it to his successor, looked like political partisanship, though in fact 

it was not." Unfortunately the whole of this argument on the Canadian 

case is based on false premises. The Liberal party did not secure a 

"plurality" of any kind, large or small, at the election of 1925. It 

emerged with 101 seats to the Conservatives' 116. It not only had not 

"achieved full success": its strength had fallen from 118 seats in a 

House of 235, to 101 in a House of 245. An election was not, on June 28, 

"patently necessary to allow an effective ministry to be formed". ( 3) 

(1) For criticism of this general proposition, see above, pp. 183-184. 

(2) This is disputable. See below, pp. 399-400. 

(3) On this point, see below, pp. 258-265. 
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Again, "Only one dissolution can be asked for by the same Min-

istry within a limited period." 

dissolution on September 5, 1925. 

Mr. King's Ministry had asked and got 

Is the period from that date till 

June 28, 1926, "limited", or is it not? Keith does not discuss the point, 

but as he condemns Lord Byng's action as contrary to usage in the United 

Kingdom, presumably the answer is no. It would be interesting to know 

why. In the same passage Keith adds that if a Cabinet which has had 

one dissolution fails to get a majority at the polls, "it cannot imitate 

continental practice and endeavour to secure a complacent legislature 

by a series of dissolutions" He apparently thinks this charge could 

not be brought against Mr. King; but he does not explain why. Yet he is 

clear that if a Cabinet did try to secure a complacent legislature by 

a series of dissolutions, ''The King would be compelled to refuse." 

Or again: "If a Ministry at an election secures only a slight 

majority, and after a substantial period seeks again a dissolution, the 

issue muet be decided according to circumstances." Mr. King's Ministry 

at the election of 1925 had not even secured a slight majority; on the 

contrary, its majority of one had bee~ changed into a minority of 43. 

This particular statement of the United Kingdom conventions is there

fore not strictly applicable. But it may be pertinent to ask whether 

the period from September s, 1925 to June 28, 1926 was "substantial"; 

and it is certainly pertinent to ask what, in Keith's opinion, were 

the "circumstances" which led him to think that a Ministry which had not 

even obtained a "slight" majority at the previous dissolution was 

entitled to a second dissolution after what might not unreasonably be 

considered a not very "substantial" period. 

Further, "A Ministry which has obtained a dissolution, is not 

entitled, if it is barely sustained in office, to ask for one again at an 

early date, and if a Ministry neglects its duty, it may be the obliga-

tion, :as well as the right, of the Crown to decline to accept its advice." 
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Mr. King's Ministry had obtained a dissolution. Its majorities, from 

January 7 to June 25, had ranged from 1 to 15(1) in a House of 245 

members. If this is not being ''barely sustained", and if June 28, 1926, 

is not "an early date" in relation to September s, 1925, what do those 

ter.ms mean? Keith again does not offer any explanation; but from his 

condemnation of Lord- Byng's action as contrary to United Kingdom usage, 

we must inter that such majorities are better than ''bare", and that 

June 28 was not "an early date". But why? 

Or again: ~e King will not refuse dissolution to any ministry, 

subject, of course, to the rule that it has not shortly before obtained 

a dissolution without materially strengthening its position. •• By no 

stretch of the imagination can a change from 118 members in a House of 

235 to 101 in a House of 245 be described as "materially strengthening" 

a Government's position; from Keith's condemnation of Lord Byng we must 

again infer that September 5, 1925, is not "shortly before" June 28, 1926. 

But again why? Surely it would not be unreasonable to place on such 

terms an interpretation more favourable to Lord Byng? 

In still another passage, as we have seen, Keith seys that if 

a "defeated or weak(2) government" which has had one dissolution asked 

for a second, "it would be impossible" for the King "to accede to the 

request, as that would be to defy the popular verdict and to prevent, 

the functioning of the Parliament which the electorate had returned". 

A Government in the position of Mr. King's on June 28, 1926, is certain

ly "weak"; it had had one dissolution and was asking for a second. It 

(1) There were majorities of 16 and 8 on Speaker's rulings challenged by 

Opposition members; but, as a majority against the Speaker's ruling on 

June 26 was probably not a Government defeat, certainly not a decisive 

one, earlier majorities for Speaker's rulings probably cannot be con-

sidered Government victories. 

(2} Italics mine. 
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would seem to follow that it was "impossible" for Lord B)(ng "to accede 

to the request, as that would(?ave bee~to defy the popular verdict and 

to prevent the functioning of the Parliament which the electorate had 

returned". But Keith, for undisclosed reasons, denies this consequence 

of his own argument.(!) 

Keith notes that Mr. Meighen "argued that the Governor-General 

had only acted as the King would have done in like circumstances" and 

calls this ''an impossible thesis".( 2) The quotations just given suggest 

that, accepting Keith's own statements of the principles on which the 

King would have acted, Mr. Meighen's thesis was by no means "impossible", 

but on the contrary perfectly reasonable. 

On the triple assumption that Mr. King's Government was 

"undefeated", that the Governor-General was bound to act on the United 

Kingdom conventions, and that Keith's statement of those conventions is 

correct, it is in fact clear that Lord Byng's refusal of dissolution to 

Mr. King on June 28, 1926, was, as Marriott says, "entirely 'correct' "• 

In the overseas Empire there appear to have been some eight 

cases of refusal of dissolution to a Government with a majority in the 

Commons. 

In Tasmania in 1904 the reason for requesting dissolution was 

a dispute between the two Houses. The Government had suffered two minor 

defeats, which the Governor considered of so little consequence that he 

said there had been "no" adverse vote in the Assembly. The previous 

dissolution had been granted to the Government's opponents, fifteen 

---------------------------------------------------------·-----
(1) He ~ay perhaps have meant that dissolution could be refused only if 

requested immediately after the election. But he does not say so, 

though he elsewhere provides for this contingency in very precise terms. 

( 2) "The Dominions as Sovereign States", P• 221. 
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months before. In South Australia in 1906 the reason for the request was 

again a dispute between the two Houses. The previous dissolution had been 

granted to the Government's opponents, about a year and three quarters before. 

None the less the Governor refused to grant dissolution till all other means 

of carrying on the government had been exhausted. In both cases (dissimilar 

as they were from the Canadian ease of 1926) the Government's claim to dis-

solution was far stronger than Mr. King's, yet dissolution was refused. 

In Newfoundland, in 1894, the Government had had the previous 

dissolution, eight months before; election petitions had already unseated 

two members of the Government, and similar petitions against a large number 

of its supporters ware before the Courts and certain to succeed. This case 

bears no resemblance whatever to Mr. King's and requires no further comment 

here. 

In Canada in 1856, the request was made by only a part of the 

Cabinet. The previous dissolution had been granted almost two years before, 

to a Cabinet which was very largely different. This case also bears no 

resemblance to Mr. King's. 

In New South Wales in 1927, according to Keith, the Governor 

refused a dissolution to Mr. Lang when the Premier requested it against the 

wishes ~f all the rest of the Cabinet except one Minister. Mr. Lang resigned, 
. 

was recommiesioned, and formed a new Cabinet which supported his renewed 

request for dissolution. Dissolution was then granted. The Legislature 

had lasted for almost two years of its three year term and had held five 

sessions. This ease sheds no light on Mr. King's claim in 1926. 

In Victoria on July 29, 1875 Mr. Kerferd's Government was sus

tained, 37-36, on an item in the Budget resolutions. It thereupon asked 

for dissolution. A Government of the same party had had the previous dis-

solution, about a year and a half before. The Government asserted, and 

the Governor denied, that there was an important new issue, financial policy. 
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Ur. Kerferd's claim was certainly stronger than Mr. King's; but dissolution 

was refused. 

In Queensland, June 22, 1904, the MOrgan Government, sustained on 

division only by a vote of 36-35, asked for dissolution. Its opponents had 

ha~he previous dissolution, two years before, and had resigned office, Sep

tember 9, 1903, when sustained in Ways and Means only by a vote of 33-31. 

The Government had not had the previous dissolution; Parliament had only a 

year to run; it might well have been held that both parties had confessed 

their inability to carry on effectively in the existing House. The case for 

granting dissolution was therefore very strong; infinitely stronger than 

Mr. King's case. But the Governor refused, and called on Sir A. Rutledge 

to form a Government, the MOrgan Government meanwhile retaining office in 

the custnrnP 1 y way till its successor was appointed. It was only after Sir 

A. Rutledge confessed his inability to form a Ministry that the Governor 

granted dissolution to the Morgan Government. 

In Western Australia in 1907, there was a difference between the 

two Houses; Parliament had served for two years of its three year ter.m; and 

the previous dissolution had been granted to a Government which was only in 

part the same. Sir Newton MOore's claim to dissolution was therefore far 

stronger than Llr. King's, yet his request was refused. 

In none of these cases, it must be noted, was there a motion of 

censure under debate when dissolution was requested.(!) 

It is important, however, to examine not only the cases in which 

dissolution was refused to a Government enjoying the confidence of the 

Commons, but also those in which dissolution was granted, in anything like 

special circumstances. Of such grants there appear to have been twenty

eight. 

(1) On the importance of this point, see below, PP• 267-299. 
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Five of these (New South Wales in 1895, South Australia in 1906 

and 1912, the Cape of Good Hope in 1907, and Australia in 1914) arose out 

of disputes between the two Houses. In the second case dissolution was only 

granted after it had just been refused and efforts to find an alternative 

Government had failed; in at least the last four cases the previous dissolu

tion had bean granted to another Government; in all five a longer time had 

elapsed than in Canada in 1926. In all five the claim to dissolution was 

incomparably stronger than Mr. King's. 

In Queensland, in 1904, dissolution was granted only after a 

previous refusal to the same Government and the Opposition's failure to 

f0rm an alternative Government. The previous dissolution had taken place 

under the auspices of the Government's opponents, two years before. None of 

these cases has any direct bearing on Mr. King's claim of June 28, 1926, 

though again it is clear that in all of them the grounds for dissolution 

were far stronger than any he could urge. 

In ten cases (Prince Edward Island in 1873, 1879 and December 1911; 

Canada in 1873; South Australia in 1878 and 1889; Manitoba in 1888; Newfound

land in 1874 and 1900; and British Columbia in 1903} dissolution was granted 

to a new Government called to office because its predecessor had confessed 

inability to carry on in the existing Parliament. In Newfoundland, the 

Bennett Government had had a dissolution in the autumn of 1873 and had won 

a small majority. Before the sessionar 1874, however, two of its supporters 

accepted offices of profit and vacated thett seats, and one joined the 

Opposjtion. This left the Government in a minority of one, and it resigned. 

Mr. Carter became Premier and carried on for the session of 1874, sustained 

on one critical and one minor division by the Speaker's casting vote. He 

secured a dissolution in the autumn. In Newfoundland in 1900 the new Govern

ment was largely the same as that which had had the previous dissolution; 

but that dissolution had taken place three years before, and an alternative 
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Government had meanwhile held office for over two years and had then been 

defeated. In British Columbia in 1903 a dissolution had been refused to the 

defeated Government of Colonel Prior only fifteen days before it was granted 

to Mr. McBride; but there had been three Governments since the previous dis

solution; that dissolution had taken place two years and ten months before; 

Mr. McBri~e had obtained Supply, which Colonel Prior had been unable to do; 

and Mr. McBride's formation of a purely Conservative Government had produced 

a major change in the political situation, on which the electorate might 

reasonably be cassed upon to pronounce. In Manitoba in 1888 there had been 

two sessions of the Legislature since the previous dissolution (under the 

auspices of the Government's opponents, a year and seven months before); a 

Redistribution Act (51 Victoria, c. 3) and an important extension of the 

franchise (c. 2, section 3) had been passed. In all the other cases, the 

previous dissolution had been granted to a different Government, anywhere 

from a year to three years before. In all of these cases, therefore, the 

claim to dissolution was immeasurably stronger than Mr. King's. 

In Manitoba, on November 26, 1879, the Norquay Government obtained 

a dissolution. It had had the previous dissolution, November 11, 1878. But 

the Legislature had meanwhile passed an important Redistribution Act (42 

Victoria, c. 18). In New Zealand in 1881 the Hall Government obtained a 

dissolution, the previous dissolution having been granted to its opponents 

two years before, and the maximum term of Parliament being three years. In 

Victoria, in December 1879, the Berry Government, which had secured for its 

Constitution Act Amendment Bill majorities less than those required for such 

legislation under the Constitution, secured a dissolutiono The Governor 

explained that the Assembly would soon expire by efflux of tiU8 anyway; 

that the previous dissolution had been granted to the Government's opponents; 

and that the Bill at issue had never been submitted to the electors. In 
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Queensland in 1909 Mr. Kidston's Government, which had several times been 

sustained only by a majority of one, secured a dissolution. The previous 

dissolution had been granted to its opponents, a year and eight months 

before. None of these cases provides any support for Mr. King's claim in 

1926. 

ln New South Wales in 1874 and 1891, and in South Australia in 

1862, there was a deadlock, the Government being dependent on the Speaker's 

casting vote. In New South Wales in 1880 and 1927 a Redistribution Act had 

bean passed. In New South Wales in 1880 and South Australia in 1862, the 

previous dissolution had been granted to a different Government, in the other 

four cases to opponents of the Government asking dissolution on the dates in 

question. In all six cases, the Parliament was approachi~g expiry from efflux 

of time. 

The South African case of 1920 is of special interest. General 

Smuts had obtained a dissolution on February 6. The election returned 41 

members of his South African party (with 3 Independents who could be counted 

on for support}, 44 Nationalists, 25 Unionists and 21 Labour. General Smuts 

met the new Parliament and carried on successfully throughout the session. 

On December 21 he obtained a second dissolution, which he justified on the 

grounds of the new political situation arising out of the failure of attempts 

to unite the South African and Nationalist parties or to form a composite 

cour party Government, and the subsequent union of the South African and ..._ 

Unionist parties. If Mr. King in 1926 had carried on successfully throughout 

the session and had brought about a union of the Liberal and Progressive 

parties, his claim to dissolution would then have been comparable to General 

Smuts' in December 1920. But these conditions were not present. 

In Quebec, on October 30, 1935, the Taschereau Government obtained 

a dissolution. It emerged from the elections much weakened but still with 

a clear majority. The new Legislature opened March 24, 1936, and the Govern-
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ment was sustained on critical divisions by majorities of 47-41, 46-42 and 

46-39J but disclosures before the Public Accounts Committee undermined its 

position, and the Opposition was able to block essential public business. 

On June 11, the Prime Minister suddenly asked and obtained a second dissolu

tion.(!) He based his request on the fact that, though the fiscal year 

would expire on June 30, the Budget had not been adopted and there was no 

prospect that it would be even if the House sat on into July. It maf be 

noted also that the Leader of the Opposition had at least twice "dare4" the 

Government to dissolve. 

In every respect except the length of time which had elapsed since 

the preceding dissolution Mr. Taschereau's claim was stronger than Mr. King's. 

Mr. Tascheraau had suffered nothing that anyone could call a defeat in the 

House; effective conduct of public business by the existing Government was 

apparently impossible in the existing House; but there was no third party, 

and no possibility of any alternative Government which could carry on without 

a dissolution. Moreover, the Opposition itself had challenged the Government 

to dissoJve. This point is of first rate importance. 

In all these cases, it must again be noted, there was no motion 

of censure against the Government under debate when it asked for dissolution. 

The precedents in the overseas Empire seem to reveal no case where 

an undefeated Government in anything like the position of Mr. King's has 

obtained dissolution.(2) But, once more, precedents are not in themselves 

conclusive. We must examine also what the text-writers on Dominion Con-

stitutions have said. 

Keith has insisted again and again, even since 1926, that a 

Governor-General has a greater discretion than the King. In 1921 he said: 

"In the Dominions ••• constitutional usage still permits a Governor to 

{1) There was no prorogation. 
(2) For fuller details of the cases, with references, see above, chapter II. 
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decline to accept the advice of his ministers, if he thinks(!) that he can 

procure other advisers to take their place in the event of their resignation. 

In particular, a Governor is expected, in the event of a request from a min

istry for a dissolution on a reverse in Parliament, to withhold his assent 

if he considers that an alternative government can be found to carry on busi

ness." True, what follows suggests that these remarks were intended to apply 

only to Australia, and Keith explicitly says that what he then considered 

"the British rule" "has of late been followed in Canada as regards the Domin

ion government"; but, as already noted, in Canada from 1867 to 1921 there had 

been no case of a Govern-

{1) Italics mine, throughout. 
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ment suffering a "reverse" in Parliament, let alone asking for a dissolu

tion after such a reverse; so that it is hard to see what foundation there 

could be for the addendum Keith attached to his general statement. If the 

general Etatement were to be applied, it would clearly support Lord Byng; 

for hA unquestionably "thought" he could find other advisers, and did 

find them; Mr. King's Government had certainly suffered a "reverse" in 

Parliament, if not a "technical defeat" (whatever that means); and Lord 

Byng certainly "considered" that an alternative Government could be found 

to carry on business. It is noteworthy that in this passage Keith through

out makes the propriety of refusal depend on the Governor's opinion about 

the possibility of an alternative Government. 

In 1924, in the latest of his works available at the time Lord 

Byng was faced with the question of granting or refusing dissolution to 

Mr. King, Keith had said that "practice in the Dominions ••• empowers 

the representative of the Crown to decline to grant a dissolution, provided 

that he is able to find a politician willing to carry on the government 

and to accept responsibility for the refusal." {Ha repeats this in "The 

Constitutional Law of the British Dominions", 1933.) Mr. Meighen was 

"wilJ ing to carry on the government and to accept responsibility for the 

refu::.al." If, as is not impossible, Lord Byng consulted this work of 

Keith's, he must have been bewildered by its author's subsequent condemna

tion of him for following what seems to be the perfectly clear principle 

there laid down. 

Moreover, in the 1912 edition of ''Responsible Government in the 

Dominions" (the latest available in 1926), in a passage which is reprinted 

verbatim in the 1928 edition, Keith says that in the Dominions "The nor.mal 

caee(l) of refusal to accept ministerial advice is when a Ministry defeated 

(1) Italics mine, in both instances. 



25£ 

in the Lower Houses, or no longer sure of a majority, asks for a dissolu

tion in order to strengthen itself by an appeal to the electorate •••• In 

the Dominions ••• the Governor must act on ministerial responsibility, 

••• but this responsibility may be either assumed in advance by a Ministry 

in office whose advice he accepts, or assumed ex post facto by a Ministry 

which has taken office after he has forced one to resign."(l) lJr. King's 

Ministry may not have been "technically" defeated, but it is not overstat

ing the case to say that he was "no longer sure of a majority". Mr. King 

himself insists that he and his colleagues still enjoyed the confidence 

of the House of Commons, but Keith, in two places anyhow, as we have seen, 

thinks otherwise. ::[r. King has als.o asserted that he would not have been 

defeated on the Stevens amendment had he awaited the vote,(2) and this is 

not impossible.(3) But it is certainly at least, as MacGregor Dawson 

says, "a disputed question".( 4) To say that the Government was "sure" of 

(1) In the 1928 edition, the passage is found at pp. 154 and 157. 

(2) Gammons Debates (Canada), 1926, p. 5233. 

(3) That the motion was passed, after the change of Government, by a major

ity of 10 is not conclusive; for it is quite possible that some of the 

Progressivee who then voted for it did so because they were anxious to 

see the session completed, under any Government, and would have voted 

the opposite way if the Liberals had still been in office. Private 

information leads me to believe that this was certainly true of some 

of them. 

( 4) "Constitutional Issues", p. 72. In an earlier statement he was a good 

deal more positive: '~he Liberal Government, owing to certain disclos

ures in the administration of the Customs, found itself faced with an 

adverse majority in the House of Commons and a possible vote of censure. 

Mr. Mackenzie King, failing to obtain a non-partizan Commission, and 
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a majority, in any but a purely subjective sense, is ridiculous. If it 

was sure in any other sense, why did it not wait for the vote?(l) 

If, then, on Keith • s own showing, :il.ir. King • s Government had 

lost the support of the House, and if it was "no longer sure of a majority", 

why, on Keith's statement of "normal" Dominion usage even after 1926, was 

it not con~tutional for Lord Byng to refuse Mr. King's request for dissolu

ticn? Again, if, as is not impossible, Lord Byng had read this passage in 

"Responsible Government in the Dominions", he must have felt astonished 

when its author condemned him out of hand. 

Still more striking is the passage in "Responsible Government 

in the Dominions", 1928 edition, in which Keith sets forth that the question 

which arises in regard to granting or refusing dissolution "implies that 

the Government is in difficulties and that its Parliamentary position is 

not. secure." Mr. King's Government was certainly "in difficulties", and 

perhaps L1r. King himself would hardly go so far as to say that its "Parlia-

mentary position" was "secure". In these circumst~ces, says Keith, "There 

may ~Je an aJ. ternative Government which could carry· on for the rest of the 

life of the Parliament, either because it has already secured a superior

ity in numbers, or because if given the opportunity to form a Ministry it 

will succeed in detaching enough supporters of the Government to have a 

working majority. Moreaver, 7 the country, as a rule, expects the Governor 

to exercise his discretion; • • • at any rate long usage in some terri

tories is clearly in favour of the view that the Governor has not merely 

anticipating the verdict of the House, thereupon asked the Governor

General to dissolve Parliament." {Dalhousie Review, vol. 6, p. 332.) 

This statement contains an error of fact. The Liberal attempt to "obtain 

a non-partizan Commission" was Mr. Rinfret' s sub-amendment, which was not 

moved till June 29, after the change of Government. ( Commons Debates 

(Canada), 1926, p. 5106.) 

(2) Mr. King's own explanation of this is dealt with below, PP• 281-292. 
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a right to exercise his discretion, but that he is worthy of censure if 

he does not." Keith then lists a series of points which the Governor 

may properly consider in making up his mind: whether Supply has been voted, 

how long it will be before a dissolution must come through the efflux of 

time ("if it is long, there is a better reason for refusing"), "the chance 

of obtaining an effective Government if dissolution be refused", whether 

the existing House was elected under the aegis of the Government's rivals 

("a frequent ground for arguing for dissolutions, and doubtless of import-

a.nce"). 

Here again it is not difficult to make out a strong case for Lord 

Byng. Keith's words clearly contemplate the possibility that the Govern-

ment which asks for dissolution is still "undefeated" in the House, for he 

contrasts the case of an Opposition which has "already secured a superior-

i ty in numbers" with that of one which could get a ''working majority • • • 

if givAn the opnortuni ty to form a l.linistry ". 

Keith contends elsewhere that on June 28, 1926, there was no 

"alternative Government which could carry on for the rest of the life of 

the Parliament", no 11 chance of obtaining an effective Government" if dis-

solution were refused to Mr. King. "It must have been clear from the first", 
.-- , 

he says, "that~· Meighe~ could not carry on without a dissolution, and 

must exact a promise of one."( 1) ''Mr. Meighen had not the slightest chance 

of carrying on without a dissolution • • • (:H~ admittedly would have to 

obtain a dissolution if he were to be able to maintain himself for a mom-

ent. "( 2) 11 An election was patently necessary to allow an effective Min-

istry to be formed."( 3) 

(1) "Responsible Governme:n.t in the Dominions", 1928 ed., p. 148. 

(2) Journal of Comparative Legislation, Third Series, vol. VIII, p. 276. 

Who "admitted" this is not stated. 

( 3) "The British Cabinet System, 1830-1938~ P• 396. 
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In proof of these assertions Keith offers no evidence whatever; 

on the contrary, he says elsewhere: "Very possibly the Governor-General 
. 

thought that a dissolution could be avoided."(l) '~ery possibly" should read 

"undoubtsdly"; for Lord Byng, in his letter of June 29, 1926, to Mr. King, 

distinctly states that his position was "that all reasonable expedients 

should be tried before resorting to another election".(2) Unless we are 

to assume that the Governor-General was completely destitute of honour 

(which no one has ever suggested), it is inconceivable that he could have 

given Yr. Ueighen a promise of dissolution when he took office, or have 

called on him to take office on any such understanding.(3) Any sugge$tion 

that he did is an irresponsible and unwarranted imputation against Lord 

Byng'~ public character. 

Keith appears to have been misled by the statements of his "much-

esteemed triend"(4) Mr. J. s. Ewart, K.C., of Ottawa. Mr. Ewart, in his 
,, 

"Independence Papers, volume 2, number 6, has a great deal to say on the subject. 

First, at pages 191-192, he remarks: "As between Mr. King and Mr. Meighan, 

it was indisputable that Kr. King had a better chance or carrying on ~?e 

gove1nment without a dissolution than had Mr. Meighen •••• As the result 

proved, the situation was such that only by a new election could the diffi-

cul ti,es be solved. • • • The advice of the prime minister was before [the 

Governor-Generaij. The only ground upon which his refusal could be justi

fied was that, for remedy of the situation, there was some method of pro-

(1) "The Dominions as Sovereign States", p.221. 

( 2) Quoted in Dawson, "Constitutional Issues", P• 73. 

(3) Granting him dissolution in the wholly changed circumstances of July 2 

is another matter altogether; see below, pp. 382-383 • Mr. King himself 

repeatedly asserted that Mr. Meighen gave Lord Byng an undertaking to 

carry on without a dissolution; see above, P• 23~ This also is an 

unwarranted assumption; see below, ·.p. 3R2. 

(4) "Responsible Government in the Dominions", 1928 ed., P• xxiii. 
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cedure other than recourse to an election. It may be believed that His 

EXcellency thought that· an election could be avoided by calling upon Mr. . -

Keighen to form a government. And it may be that His EXcellency can say 

that he so believed because of the assurance given to him in that respect 

by Kr. Keighen. That is all possible. But it is very difficult to believe ... 
that Yr. Meighen's opinion as to the remedy for the situation was different 

from that of almost everybody else; or that he was able to persuade the 

Governor-General to accept a view that was held by nobo~ outside Govern-

ment House. One has only to look at the newspapers to see what the general 

belief was." And Yr. Erlart then quotes an editorial :from the Montreal 

Gazette, leading Conservative newspaper. 

On these remarks a number of comments are in order. First, it 

was ,!!21 "indisputable" that Mr. King had a better chance of carrying on the 

government without q. dissolution than had Mr. :Ueighen". Mr. Meighen 

disputed it, most, if not all, of the Conservative party disputed it, the 

Governor-General disputed it, EVatt disputes it.(l) Second, the "result 

proved"( 2) that on July 2 "the situation was such that only by a new elec

tion could the difficulties be solved"; it could, in the nature of things, 

prove nothing about what was or was not possible on June 28. Third, His 

Jacellency most certainly did think that "by calling on Mr. Meighen" an 

election might be avoided& his letter shows it. (Mr. Ewart's statement 

was originally written before the correspondence was published, but he 

(1) See below, _,p. 267. 

(2) Mr. Garland's statement of July 5, 1926, claims that Mr. Meighen, 

on July 2, might still have sought an adjournment, formed a Govern-, 

ment in the ordinary way, and tried to complete the session's work; 

but Mr. Garland seems to have assumed that dissolution would follow. 
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left it unchanged.) Fourth, the Governor-General can have had, at the 

date when he refused Mr. King's request for dissolution, no "assurance" 
. 

trom Mr. Meighen, unless we are to assume, without a shadow of evidence, 

what no one has ever alleged: that he entered into secret and unconstitu-

tional communication with Mr. Meighen before Mr. King's resignation. Mr. 

Maighen, after he had been called on, was able to assure the Governor that, 

in his opinion, the attempt to avoid an election by letting an alternative 

Government try to carry on with the existing House was worth making; had 

Mr. Meighen said the opposite, of course, Lord Byng would almost certainly 

have been obliged to recall Mr. King.(l) Fifth, Mr. Erart's concluding(and 

contradictory) assertions that "almost everybody" except Mr. Meighen, and 

everybody "outside Government House", was certain that a Conservative 

Government could not carry on with the existing House, rest upon no better 

foundation than a vague reference to "the newspapers•• and a single quota-

tion from the Montreal Gazette. 

Elsewhere Mr. mrart is even more positive and sweeping. At page 

209, commenting on a quotation from Todd that the Governor may refuse dis-

solution "if he believes that a strong and efficient Administration could 

be formed that would command the confidence of the existing Assembly", he 

says: "The Governor-General did not so believe. Nobody so believed." But 

confident assertions as to other people's states of mind are not evidence. 

At pages 223-224, hawever, Mr. Ewart returns to the charge with: "It is 

not disputed {1) that the con~tution ot the Commons in June last was such 

as precluded the effective discharge of governmental duties by either Mr. 

King or ur. Meighen, and (2) that the only remedy for the situation was 

a new electiono •• On the contrary, it was disputed, and strongly: by the 

(1) See below, P• 291. 
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Governor-General, by Mr. Meighen, by the bulk of the Conservative party, 

and, as the memorandum of June 29 shows, by the Progressives. 

Finally, at page 230, Mr. Ewart, in a passage written on ~uly 23, 

1926, says& "Neither Mr, King, Mr, Jleighen nor Mr. Forke could effectively - ., carry on the government of the country Lwith, that House of Common!t , as 

everybody knows." EYerybo~ knew it by July 23; but it does not follow 

that anybody knew it on June 28. 

Keith seems to attach great importance to Mr. King's "assurance" 

to Lord Byng that, on June 28, dissolution was "essential in the interests 

or the country", and observes that subsequent events proved its correct-

ness. This last is or course Mr. EWart's confusion of thought over again, 

What llr. King's "assurance" of June 28 really amounted to was that dissolu-

tion was "essential" on June 28, yithout allowing Mr, Meighen a chance to - -~ . 

show whether he could carry on with the existing House, because !ir, King 

"could not see wherein there was any probability of the House giving 

r.ur. lleigherJ the support which ~ould enable him to carry on the Govern

ment•,(!) What subsequent events proved on this point was that a dis-

solution was essential on July 2, after, and because, Mr. Meighen had 

tried to carry on with the existing House and had failed,(2} Anphow, 

even if Ur, King's "assurance" of June 28 could have been proved correct 

by subsequent events, that, as Evatt points out, would not "necessarily 

prove that Lord Byng was in error in refusing to act upon it, "(3) There 

was no reason why Lord Byng should look upon Mr. King as a political 

clairvoyant.(4) Furthermore, as Evatt also points out, every Prime 

(1) Letter to Lord Byng, July 3, 1926; quoted in Dawson, "Constitutional 

Issues", P• 75. 

(2) ror turther discussion of these and related points, see below, PP• 382-386. 

(3} "The King and His Dominion Governors", PP• 132-133, 

( 4) This remark is mine, not Evatt' s. 
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Minister advising dissolution will assure the Governor that the step is 

eseential in the interests of the country. Implicit reliance on such 

assurances simply put a premium on political brazenness.{!) In this 

instance, against Mr. King' assurance that Mr. Heighen could not command 

a majority, the Governor-General had Mr. Meighen's subsequent assurance 

that he could; and of this assurance he received some confirmation, after 

Mr. Meighen had accepted office but before his Government met the House,(2) 

in the famous Progressive ~emorandum for Mr. Forte", of whose contents 

that gentleman presumably apprised him. The interview with Mr. Forke, 

however, is also not strictly relevant, because it did not take place till 

after the Governor-General had refused -dissolution to ur. King and called 

on Mr. Keighen; but it is quite as relevant as the other subsequent events 

to which Keith refers. 

What events subsequent to June 28 could and did prove, ~nmistak

ably, •as that it could not have been "clear from the first" that Mr • ........ 
Meighen "had not the slightest chance of carrying on without a dissolu-

tion ••• and must exact a promise of one." For in fact he did try to 

carry on without a dissolution, and for three days was sustained, by 

(1) This remark also is mine, not EVatt's. 

(2) While Mr. Forke was at Government House, the Progressive group was 

interviewing Mr. Ueighen "for the purpose or ascertaining the proced-

ure he intended to adopt". (Mr. Garland's statement, quoted above, p.2~5). 

But at the opening of the sitting of the House that same d~, Mr. 

Meighen, through Sir Henry Drayton, Leader or the House, stated clearly 

the procedure he intended to adopt. The Governor-General's interview 

with Mr. Forke must therefore have taken place before the House met. 
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majorities or 12, 10, 10, 7 and 21, an average higher than that enjoyed 

by the previous Government.(!) 

In the light or these £acts it is idle to contend that on June 28, 

when Lord Byng refused dissolution to Mr. King, there was no "chance"ot 

an effective alternative Government. True, Mr. Meighen was unable to 

retain his majority in the Commons for more than three days. But that 

was due to the fact (which neither the Governor~eneral nor anyone else, 

on June 28, could have foreseen) that a number or members of the Progress

ive party euddenly reversed their attitude towards the new Government after 

helping to defeat the want or confidence motion of June 30. There was, 

on June 28, no certainty that Mr. Meighen could not for.m a Government 

-------------------------------------
(1) Mr. Keighen enjoyed these majorities, or course, for a much shorter 

period; but the fact that he enjoyed them at all shows that his chances 

ot carrying on without a dissolution were real. I have excluded from 

consideration here the vote on the Speaker's ruling, after the change 

of Govern~ent, in which that ruling was sustained, in spite or the 

Government's opposition; for, as already explained, votes or this sort 

probably cannot properly be considered either victories or defeats for 

a Government. In regard to the vote in Committee or SUpply, in which 

the Liberal motion that the chairman do leave the chair was defeated 

by 21, the largest majority obtained by either Government during the 

whole session; it should be noted that Mr. Garland explained that he 

and others voted against this motion solely because they resented 

what they considered an attempt to choke off discussion after the 

Liberals had presented an elaborate case against the Government of 

Ministers without porttolio, but before the Government could make 

anything like a tull reply. (Commons Debates (Canada), 1926, P• 5229) 
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which could carry on "for the rest of the life of the Parliament", and good 

reason to think that he could. 

What of the other points listed· by Keith as relevant in such 

cases? Supply had not been voted; the length or time which would have 

had to elapse before a dissolution must come through the efflux of time was 

long; the existing House had been elected under the Government's own aus

pices. All these considerations, on Keith's showing, pointed to retusal.(l) 

Yet without discussing their application to the particular case, he con

cludes that the refusal was unconstitutionalJ and this in the face or his 

own positive statements in 1928 that when a Ministry in the Dominions is 

in difficulties, whether it ought• resign or advise dissolution "is a 

matter on which no principles can be laid down with assurance •••• No 

principle can be laid down as to when a Parliament ought to be dissolved." 

To be sure he adds that "each case normally presents special features which 

must all be weighed before a decision is arrived at"; but his explanation 

ot the decisive "special features" of the Canadian case of 1926 leaves 

everything to the imagination. 

Keith also says, however, that the Ramsay llacDonald "precedent" 

of 1924 "ought to have been conclusive".(2) Why? Mr. MacDonald's request 

for dissolution was in perfect accord with six or seven British precedents. 

Yr. King's was contrary to all of them. Mr. MacDonald did not ask for dis

solution while a motion of censure was under debate. Mr. King did. Mr. 

MacDonald had not had the previous dissolution. Mr. King had. (3) Mr. 

(1) KAith's reference to "the country" expecting the Governor to exercise 

his discretion and deeming him worthy of censure if he does not is prob

ably not intended to apply to Canada, though he does not s~ so. If 

it is meant to apply to Canada, his case against Lord Byng is further, 

and disastrously, weakened. 

(2) "Responsible Government in the Dominions", 1928 ed., PP• 147-14~. 

(3) Melbourne, in 1841, after being defeated in the Commons, obtained 
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llacDonal4's case was in fact not a "precedent" tor Mr. King at all, though 

it was a precedent for Mr. Keighen on July 2. (1) 

Evatt lays stress, as already noted, on "the great difference 

between cases where Ministers remain in full possession of the confidence 

of the Lower House and cases where they face,(2) or have met with, defeat 

in that House." In the latter cases, "particularly where the 'parliament

ary situation' embraces three distinct parties and the Ministry has no 

working majority in the House", he thinks the Governor-General has dis-

cretion to refuse dissolution: •1 have never appreciated the force of 

the argument that because the Governor-General chose to act upon the 

advice of Ministers who retained the full confidence of the House ••• 

(so that the possibility of any alternative Ministry had to be ruled out 

of consideration) therefore every Governor-General must act upon the advice 

of Yinisters who had been defeated in the House •••• (so that the possibil-

ity of an a1 ternative tinistry was immediately suggested, and such possibil-

ity might be capable of exclusion only by the Governor-General consulting 

the views of leading members of the House, or by a subsequent test vote of 

the House~" This passage, of course, applies in set terms only to Aus-
. 

tralia and to a Cabinet defeated in the House. But the context makes it 

perfectly clear that EVatt considers it equally applicable to the other 

Dominions and to a Ministry which is still "undefeated" but "faces" defeat 

a dissolution of a Parliament elected under his own auspices. But that 

Parliament had been in existence for four years, not less than ten 

months; and Melbourne did not ask for dissolution till after the vote 

of want of confidence had been passed. His case also is therefore no 

precedent for Mr. King. 

(1) See below, PP• 379-380. 

(2} Italics mine, throughout. 
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or no longer has the "tull" confidence or the House. It is important to 

note that he thinks the "possibility or an alternative Ministry might be .. 
capable of exclusion only by ••• a subsequent test vote of the House". 

In Yr. Meighen's case, no less than four subsequent test votes, one of 

them a vote of censure on the late Government (passed by a majority of 10), 

and another a direct vote or want of confidence in the new Government 

(defeated by a majority or 7), showed that the possibility of an alterna-

tive Government was decidedly ~ capable of exclusion on June 28. 

As we might expect, therefore, Evatt has no fault to find with 

the refusal of dissolution on June 28.(1) "It seemed by no means impose-

ible"at that date, he observes, "that Mr. lleighen, who had a larger direct 

following than Mr. King, would be able to obtain support from the third 

(Progressive) party to tor.m a Ministry and carry on the Government •••• 

EVen the vote of censure upon ur. Keighen's method of forming the pro

visional Government was carried by a majority of only one vote",(2) and 

that one, he might have added, cast in forgetfulness of a pair. 

The Question of the Pending Vote of Censure 

So far we have been considering Mr. King's Cabinet on June 28 

as simply (to accept his own contention) a technically "undefeated" 

Cabinet, though one which (as can scarcely be disputed) was "weak"(3), 

which "no longer commanded support in the House of Commons",(4) which 

was {at best) "barely sustained in office",(S) which had suffered a 

(1) For his criticism of Lord Byng's subsequent actions, see below, PP• 38%386. 

( 2) "The King and His Dominion Governors", P• 60. 

(3) See above, P• 246. 

(4) See above, P• 238. 

(5) See above, P• 246. 
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"reverse" in Parliament,(l) which was "no longer sure or a majority",(2) 

which had recently had a dissolution which had materially weakened its 

poaition,(3) and which was asking for another. For the purposes o£ the 

argument heretofore advanced, any one or the conditions described in the 

preceding sentence is enough. But in fact Mr. King's Cabinet was much 

more (or less) than that. For a motion or censure was under debate in the 

House of Commons. This point is of capital importance. Mr. Ueighen put 

it in these terms: "It can be definitely stated that never within a century, 

never in the history or parliamentary government as we have it to-dq,_ has 

any Prime Minister ever demeaned himself to ask for a dissolution while a 

vote of censure was under debate."(4) "A dissolution very manifestly should 

not be granted when its effect is to avoid a vote of censure. • • • To 

avoid impending censure, Mr. King • • • advised dissolution. • • • His 

advice was properly and constitutionally declined. • • • If it had been 

granted, Air. King, again appealing to the people and finding himself in 

a minority could with equal reason apply at the next session for a third 

dissolution and so on indefinitely. It is manifest that His Excellency 

could not for a moment entertain a principle involving such extraordinary 

and unconstitutional results. His plain duty was to decline the advice. 

• • • The Prime Minister said to His Excellency: 'This jury must disappear; 

this Parliament must be dissolved.' The effect of that advice was simply 

this: 'If Parliament shows signs of going against me, even if th~t Parlia

ment was elected on my own appeal, that Parliament must not live.' If such 

advice must always be accepted, then the supremacy of Parliament would be 

over and the Prime Minister wo~d be supreme himself •••• EVen a Govern-

(1) See above, p. 2~5. 

(2) See above, P• 256. 

(3) See above, P• 246. 

(4) "The Conservative Case", MacLean's Magazine, September 1, 1926; 

quoted in Dawson, "Constitutional Issues", P• 91. 
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ment coming into office attar a general election held under the auspices 

ot another • • • would not have a right of dissolution in the midst of 

a debate on a vote ot censure. To demand such a right is not to plead 

for responsible government; it is to plead tor irresponsible government; 

to demand such a right is not to uphold our parliamentary institutions; it 

is really to stifle those institutions; to demand such a right is not to 

plead the cause of parliament; it is in effect to choke and strangle and 

prevent parliament from expressing its will •••• The sphere of discre

tion lett to a Governor-General under our constitution and under our prac

tice is a limited sphere indeed, but it is a sphere or dignity and great 

responsibility. Within the ambit of discretion residing still in the 

Crown in England, and residing in the Governors-General in the Dominions, 

there is a responsibility as great as falls to any estate of the realm 

or to any House of Parliament. • • • Within the sphere of that discretion 

the plain duty of the Governor-General is not to weaken responsible govern

ment, not to undermine the rights of parliament, ••• it is to make sure 

that responsible government is maintained, that the rights of parliament 

are respected, that the still higher rights of the people are held sacred. 

It is hie duty to make sure that parliament is not stifled by government, 

but that every government is held responsible to parli~ent, and every 

parliament held responsible to the people."(l) Or, as Mr. Cahan put it: 

"No Ministry hae the right to attempt to dissolve the court before which 

it is being tried until a verdict has been rendered upon the issues in 

question. No cases can be found in which the Sovereign, or any viceroy 

representing the Sovereign, has attempted at the request of a Prime Min

ister to destroy the very Court before which he and his colleagues were 

(1) Passages from several speeches, quoted in Ewart, op. cit., PP• 186-188• 

194-195. The last two sentences closely resemble one of Keith's in 

"Responsible Government in the Dominions", 1928 ed., p.xvi: "The essen-
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compelled to appear." 

Mr. King's reply is twofold. First, as we have seen, he denies 

that any such motion of censure was under debate when he asked tor dis

solution. With this contention we have already dealt. Mr. King himself, 

a~ leaat two ot his colleagues, and two constitutional writers favourable 

to hta, repeatedly called the Stevens motion a motion of censure. Second, 

he saysa "Assuming, however, tor the sake or argument, that the Stevens 

amendment constituted a censure or the administration and that it had 

been carried while the late Liberal Government was in office, I would still 

under British constitutional practice have been entitled to ask for and 

tial part played by the sovereign in the • • • British Constitution 

ie that or preserving the system from violation by ministers or 

Parliament. The one service which he can render the people is • • • 

assuring that ministers and Parliament alike do not forget that the 

final authority lies with the people. Hence • • • the King cannot 

properly refuse the first request of a ministry for a dissolution, 

for that means a reference to the real sovereign power in the state; 

on the other hand his obligation to the people would necessitate the 

refusal of an immediately ensuing second request, tor that would be 

to defy the will of the people as expressed at the polls." Keith' s 

second sentence, indeed, restricts the operation of the principle, 

but fails to explain why. Keith describes Mr. Meighen's atatements 

quoted above, and others quoted below at ... P• 300 , as .a "cur-

iously cautious defence of Lord Byng's action" ("Responsible Govern

ment in the Dominions", 1928 ed., P• 129) and a "feeble and evasive 

response" to Mr. King's arguments ("Constitutional Law of the British 

Dominions", p. 149). 
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receive dissolution. British constitutional history is full of pre

cedents(!) where governments have not only been afraid of censure, 

but have actually been censured by parliamentary vote, yet have 

asked for and obtained dissolution"; and he cites, as an example, 

(1) In the United Kingdom since 1783 there have been perhaps three 

cases in which a Cabinet "censured" in the House of Commons "asked 

for and obtained dissolution". The numerous motions carried against 

Pitt in 1784 (or at any rate some of them) :may be called votes of 

censure, though it would perhaps be more accurate to say "want of 

confidence"; the motion for a select committee carried against 

}Jalmerston • s Government in 1857, and the similar motion carried 

against Mr. MacDonald' s Government in 1924, were certainly regarded 

as votes of censure, though in ter.ms neither was as severe as the 

Stevens amendment. Grey's Government in 1831 procured dissolution 

after defeat on an amendment to the Reform Bill and a refusal to 

proceed with Supply; Melbourne's, in 1841, had been defeated on 

the sugar duties and a vote of want of confidence; in 1852, the 

order of the dq was carried against a Government notice of a bill 

to assign the seats of two disfranchised constituencies to York

shire and Lancashire) aa'·taePe-wae-~-,eiea•-oa-•ae-B•ase•; in 

1859, the defeat was on an amendment to the Reform Bill; in 1868, 

it was on the Irish Church resolutions, carried against the Govern

ment; in 1886, it was on the Government's Home Rule Bill. Mr. King 

might reply that in all these cases defeat was tantamount to cen

sure. But if so, what becomes of his attempt so to limit the 

meaning of "vote or censure" as to exclude the Stevens amendment? 
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the case of Mr. MacDonald's Government in 1924.(1) 

This answer completely misses the point. To allow a Cabinet, 

(1) Policy speech of July 23, 1926, quoted in Keith, "Speeches and Docu

ments on the British Dominions", P• 151. 

Mr. Ewart offers a third defence. He claims (op. cit., p. 199) that 

Mr. King denied that the Stevens amendment was mentioned in the dis

cussions between him and Lord Byng, and that Mr. Meighen did not quest

ion the denial. Apart trom the fact that in the speeches quoted by 

Keith and Mr. Elrart himself' Mr. King does not make any such denial 

(though his words allow it to be inferred), this contention is of 

doubtful relevance. In the first place, the responsibility for refusal, 

as Mr. King rightly insisted again and again, was Mr. Meighen's. If 

he chose to accept that responsibility for a reason which may not 

actually have been in Lord Byng • s mind, then that reason is as much 

in point as if it had been present in Lord Byng's mind during his 

discussions with Mr. King. Second, the constitutionality of the 

refusal surely cannot be said to rest on whether or not the Governor

General gave, or even knew, all the reasons which could be given for 

it. Keith's comments on the South African case of 1939 clearly recog

nize this: "The Go!e~or-General's reasons for refusal were na~ur~ly 

not announced, but hie attitude can be supported on two substantial 

grounds."(MOdern Law Review, vol. IV, no.l, July 1940, P• 6.) Third, 

as Mr. Ewart himself says, in another context (op. cit., P• 232): 

''The Governor-General reads the newspapers, and he is not a fool." 

It was quite unnecessary to mention the Stevens amendment in the 

discussions or June 26-28J it must obviously have been before the minds 

of both Mr. King and Lord Byng, unless we are to assume that both 

spoke and acted without any reference to, or awareness or, the circum

stances which had led up to the position in which they found themselves. 
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while a motion or censure is under debate in the House or Commons, to 

choke off discussion by dissolving Parliament is a wholly different thing 

from allowing a Cabinet which has permitted the debate to proceed to a 

vote and has been defeated to appeal from the verdict of the House to 

the electorate. To follow Mr. Cahan's metaphor: a Cabinet condemned by 

the High Court or Parliament is, by British usage, certainly entitled, 

at least in some circumstances,(!) to appeal to the Supreme Court or the 

Electorate, just as a prisoner condemned in a lower Court of Justice, 

is entitled in some circumstances to appeal to a higher Court. But no 

prisoner under trial in a lower Court is ever allowed, while his trial 

is proceeding, and before the lower Court has had a chance to pronounce 

its verdict, to bring the proceedings to an abrupt close by appealing 

to the higher Court. Why should a Cabinet, while its trial in the House 

ot Commons is proceeding, and before the House has had a chance to pro

nounce its verdict, be allowed to bring the proceedings to an abrupt 

close by appealing to the higher Court of the Electorate? That is the 

point. The point which Mr. King answers (and which no one had ever raised) 

is entirely different and completely irrelevant, and it there were fifty 

British precedents of Governments censured in the House of Commons get

ting di~solutions, instead ot two or three, they would not go one inch 

towards answering Mr. Meighen's and Mr. Cahan's point. Of a request 

tor dissolution made and granted while a motion of censure was under 

debate, neither Mr. King nor anyone else has ever produced a single 

instance, in Great Britain, the Dominions or the colonies. 

Mr. :MacDonald, in 1924, after his defeat on what he chose to 

(1) Cf. Alexander Mackenzie, quoted below, P• 333. For a discussion of 

circumstances in which it may not be entitled to a dissolution, see 

below, PP• 299-334. 
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consider a motion of censure, asked and got dissolution, as two or three 

other British Prime Ministers had before him. But he did not even try to 

get a dissolution while the motion was still under debate. 

It has been necessary to insist on this point at some length, 

even at the risk of being tiresome, because Mr. King himself does not 

seem to have understood it,(l) Keith notes it without discussing it, 

MacGregor Dawaon discusses it for several pages without, apparently, 

grasping its significance, and none or the other authorities mention it 

at all. 

MacGregor Dawson is quite clear about the facts of the situa-

tiona "The Liberal Government • • • found itself faced with • • • a pose-
' 

ible Tote of censure. Mr. Mackenzie King, • • • anticipating the verdict 

of the House, thereupon asked the Governor-General to dissolve Parliament." 

But his discussion of the point is perplexing: ·~. King is alleged to 

have asked for dissolution in order to escape a vote of censure", he begins. 

"It is difficult to see how this affects the question. Suppose he had 

waited until the vote had been passed, would the Governor-General have 
-

been justified in refusing the advice?" The an8Wer to this question we 

shall discuss presently. Here it is enough to note that in asking it 

Dawson shows a contusion of thought similar to, though perhaps not quite 

the same as, that of Mr. King himself, which we have already discussed. 

For Dawson goes on, a few lines farther down: "It would seem fairly reason-

able to assume that a Prime Minister's position is no weaker with a vote 

of censure pending than it is after such a vote has been passed." A 

complete angwer to this argument may, for purposes of convenience, be 

postponed for the moment, till we have examined some of the others 

(1) Nor, incidentally, does Mr. EWart, trom whom Mr. King appears to 

have borrowed his remarks on the subject. 
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associated with it. At this stage it must suffice to answer by metaphor: 

It would seem quite as reasonable to assume that an accused person's 

position is no weaker while he is being tried in a lower Court of Justice 

than it is after he has been convicted in that Court; but to make such a 

theory the ground for allowing an accused to appeal from the lower Court 

before it has had a chance to pronounce its verdict would be subversive 

of the whole British judicial ~stem. The country has an absolute right 

to the judgment or Parliament on a motion censuring a Government for 

misconduct. No Prime Minister can ever justify denying the country that 

right.(!) No Pr~e Minister except Mr. King ever ventured to try. 

Dawson proceeds: "If, ••• either consciously or unconsciously, 

it was an impending vote or censure which prompted Mr. King's advice, 

there can he little doubt that he acted unwisely. As one writer puts it, 

such a claim by the Premier would have meant nothing less than a claim of 

immunity of expulsion from office. 'When he finds he cannot control 

parliament, he appeals to the electorate. The electorate rejects his 

appeal, and back he goes to Parliament and furbishes up a temporary major

ity. Parliament becomes tired or him and is ready to condemn him, and he 

asks the Governor-General to allow him a second appeal to the voters. 

Presumably, if Lord Byng had acceded to his demands and he had not improved 

his position at the election, he would again have claimed the right to 

meet Parliament and made another attempt to conjure up another majority, 

which would probably have been available until members had earned another 

sessional indemnity. Then the majority would have crumbled aw~, and 

by his doctrine he could have demanded a third dissolution.'"(2) 

{1) Cf. Edward Blake, quoted below at P• 297. 

{2) Quotations from Dawson from Dalhousie Review, vol. 6, PP• 332, 334-336. 

Dawson's quotation is trom the New Statesman of July 31, 1926. The 

unpleasant remark about sessional indemnities is not necessary to the 

argument. 
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It might be added that in Canada neither the necessity of 

securing luppl.r·nor ot passing an Army and Air Force (Annual) Act would 

have interfered with this constitutional merry-go-round. Under the statut-

ory provision already noted,(l) it is possible for a Government to expend 

money ''in cases of urgent necessity not foreseen or provided for by Parlia-

ment" by means of Governor-General's warrants. These may be issued on 

presentation to the Governor-General or a certificate signed by the Min-

ister of Finance, stating the necessity for such expenditure. Such 

warrants have been used on a large scale at least tour times in Canada: 

in 1896, when Parliament came within a day of being dissolved by the 

efflux of time, before it had voted Supply; in 1911, when the Liberal 

Government abruptly dissolved Parliament during the debate on the Reciproc-

ity Agreem~nt; in 1926, when the Conservative Government also abruptly 

dissolved Parliament after being defeated in the House of Commons, before 

Supply had been voted; and in 1940, when Mr. King himself dissolved Parlia-

ment on January 25, after a session of only three hours. Unless the 

Governor-General broke all precedent by refusing to issue the warrants 

(an action which, it is stfe to say, would expose him to charges of 

acting "unconstitutionally"), there would be nothing to prevent a Govern-

ment from spending as much money as it chose without having to seek 

parliamentary sanction. Under the Act as it stood in 1926, the Government 

had indeed to lay before Parliament within three days of the opening of 

the session an account or all such warrants issued during the recess,(2) 
-

and it may be argued that Parliament, if it disapproved, could then vote 

(1) Now embodied in 21-22 George V, c. 27, section 25. 

(2) Section 44 of the Act then in force. Under section 50 of the present 

Act, the account must be laid before Parliament before October 31, or, 

if Parliament is not then in session, within one week of the opening 

of the next session. 
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censure of the Government. But i£ the Government is entitled to dis

solve Parliament while a motion of censure is under debate, this sate

guard disappears. Moreover, since Parliament may be dissolved after a 

session of only three hours, and since a session of this length fulfils 

the legal requirement of one session per year, the Government may be 

freed even of the necessity of laring any account before Parliament. 

Nor is there in Canada the safeguard provided in Britain by 

the Armf and Air Force (Annual) Act. Canada has no such Act. She has 

instead what was intended to take its place under modern conditions and 

make it superfluous: a provision in the British North America Act, section 

20, that "There shall be a session of the Parliament of Canada once at 

least in every year, so that twelve months shall not intervene between 

the last sitting of the Parliament in one session and its first sitting 

in the next session." But if a session of three hours' duration is 

enough to satisfy this requirement, clearly there is no 'safeguard here 

against a Government armed with (a) the power to dissolve Parliament even 

if and while a motion of censure is under debate, (b) the power to spend 

unlimited amounts of public money without parliamentary authority or 

sanction {subject only to the precedent-breaking exercise of personal 

discretion by the Governo~eaeral, either by refusing to issue the war

rants or by dismissing the Government for advising such issue), and in 

fact what amounts in practice to (c) the power to govern without Parlia

ment at all, unless it becomes necessary to impose new taxes. 

Dawson, however, though he quotes the New Statesman article 

with apparent approval, and agrees that to allow a Prime Minister to 

secure dissolution while a motion of censure is pending would mean 
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"nothing less than a claim or immunity of exp~sion from oftice",(l) and 

though he makes no demur to the cogent arguments by which this conclusion 

is supported, seems really not to have appreciated what the whole passage 

means. For he merely comments mildly: 11The blame must therefore rest in 

a large degree on ur. King for offering improper advice:(2) he had made 

a demand which was, to say the least, inexpedient and unwise. The admis

sion of this, however, does not clear the Governor-General from the charge 

or acting unconstitutionally, though it undoubtedly was a mitigating circum-

stance. He had the privilege of advising, cautioning and warning Mr. ~ing 

that his policy was not in the best interests of the country, and of asking 

him to place the larger good ahead of party advantage. He could have 

reminded Mr. King that he had had a dissolution less than a year before; 

(1) A more literal construction of Dawson's words is that if Mr. King's -
motive, conscious or unconscious, in asking for dissolution was to 

escape being censured, then his request amounted to a claim of "immun-

ity of expulsion from office". But this would make the propriety of 

the request not merely a matter of a Prime Minister's motive {as to 

which there might be differences of opinion) but a matter for psycho

analysis. A Prime Minister might protest, with perfect sincerity, 

that he was not"prompted" by a desire to escape censure in the House; 

but his opponents might reply that in fact, though "unconsciously", 

he was, and that his request was therefore "improper", and constituted 

a claim of "immunity of expulsion from office". It seems more reason-

able, therefore, not to place too literal a construction on Dawson's 

words. 

(2) Keith, in 1928, disagreed: "Mr. King very properly advised dissolu-
.. 

tion." ('Responsible Government in the Dominions", 1928 ad., P• 147.) 
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he could have drawn attention to the possibility that Mr. Meighen might 

be able to carry on a government; he could have argued that Mr. King 

would suffer in the election because he had precipitated it; he could 

have indicated the harmful effects of another general election campaign 

at that particular time. The Governor-General was justified in point

ing out all these objections and many more; but if Mr. King remained 

adamant, Lord Byng should have shrugged his shoulders and granted the 

dissolution. The Prime Minister could have been left to the people for 

punishment; if they were satisfied, the Governor-General could view the 

result with equanimity •••• The Prime Minister should be the sole judge 

ot the appropriateness of his policy, and its subsequent rejection or 

endorsation could safely be left to the people at the polls. "(1) 

But could it? Could "the Prime Minister have been left to the 

people for punishment"? Dawson's conclusion begs the whole question at 

issue. The whole point of the New Statesman article is that, if we admit 

Mr. King's claim, the Prime Minister could not be left to the people for -
punishment, nor could the rejection or endorsation of his policy be left 

to the people at the polls. !! the Prime Minister is conceded the righ~ 

to get a dissolution while a motion of censure against his Government is 

under debate; lf,when even in danger of rejection by ·Parliament, he may' 

appeal to the electorate, and, rejected by the electorate, appeal once 

more to Parliament, and in danger of rejection by Parliament, appeal 

once more to the electorate, and so on ad infinitum; then any attempt 

by the electorate to "punish" him or to "reject" his policy can always 

be frustrated. To accept Daweon's argument is to embrace with open arms 

the doctrine that a Prime Minister can, with a "big stick'' at Buckingham 

{1) Dalhousie Review, vol. 6, pp. 335-337. 
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Palace or Government House, assert "nothing less than a claim of immunity 

ot expulsion from offic~ 

To suggest, as Dawson appears to do,(l) that this is "respons-

ible government", "genuine democratic rule based • • • upon the English 

model" (or any other model, for that matter), is to deprive these terms 

of all meaning. Government by a Prime Minister immune to expulsion from 

office is dictatorship and nothing else. 

Keith says: "Debate was in progress on a motion of censure. • • • 
To Lord Byng the situation presented itself in the light of an effort to 

avoid a decision on a motion of censure."(2) How it could present itself 

in any other light to anyone Keith does not explain. Nor does he explain 

why, though he said in 1928 that in Britain "it is notorious that • • • 

the Crown retains the prerogative or refusing advice • • • flagrantly 

contrary t.o the constitution", and that in Canada "the governor-general 

• • • retains the power to intervene to prevent any abuse of the conditution~ 
... ... ""'· . 

he absolves Mr. King of the charge of having tendered precisely such advice. 

He ignores the point entirely. 

That the (in a constitutional sense) unpleasant prospect con-

jured up by the New Statesman article was no mere figment of a heated 

imagination is clear from two things. In the first place, Mr. King, one 

week after the election of 1925, and one month and two days before the 

new Parliament could enter on its legal existence, boldly claimed a right 

to advise "an immediate( 3) dissolution of Parliament", and the wording 

of his statement leaves no doubt that he thought he was entitled to have 

811Ch advice accepted.( 4) Second, we have in Mr. King's own official 

= 

( 1) See above, P• 241: 

(2) ''The Dominions as Sovereign States", p. 220. 

(3) Italics mine. 

( 4) See below, p. 282 • • -~ .... ·_,; .J 
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statement of "The Liberal Case" in the election of 1926 a most extraordin

ary and novel theory of parliamentary government, which seems never to 

have received the attention it deserves. 

In that statement Mr. King advances a very special defence of 

his request for dissolution on June 28: WWhen I became convinced(!) that 

the late Parliament could not last, that no leader could so control the 

business of the House as to enable government to be carried on in a 

manner befitting British Parliamentary institutions; in other words, that 

the government of the country could not be conducted with the auth~ritr 

which should lie behind it,I ••• advised an early(2) dissolution •• 

I took the position that Mr. Meighen's chances to secure support had 

been quite as good as mf own, that throughout the session the House or 

Commons had consistently declined to give him its confidence,(3) and 

• • 

I did not see how it could now be expected to give its confidence to 

any Jlinistry he might attempt to form; that as to which political party 

had the right to govern, that was a matter which, as I had pointed out 

after the last general elections, it was for Parliament to decide, IF 

P ARLIAMENr WERE IN A POSITION SO TO 00; that WIIm PARLIAMENT CEASED TO 

BE IN A POSITION TO MAKE A SATISFACTORY DECISION as to which party 

should gov~rn, it was then for the people to decide(4). In neither 

{1) Italics mine, throughout. 

(2) Just how "early" is discussed below,pp. 389-390. 

(3) This overlooks: (a) Keith's point that an Opposition which has not 

"already secured a superiority in numbers" may be able to do so if 

given a chance to form a Government; (b) the fact that by June 28 an 

important new issue, the report of the Customs Committee, which had 

not been present earlier in the session, had arisen; and (c) the fact 

that there were distinct signs that the House was changing its mind. 

(4) Capital letters mine, in both instances. EVen this Delphic oracle 
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Footnote ( 4) , P• cont. 

is a great deal clearer and more definite than what Mr. King actually 

said after the general election of 1925. He did not, on November 51 -
1925, "point out" that "it was for Parliament to decide ••• " ''which 

political party had the right to govern", still less did he insert in 

his statement of that date the proviso "it Parliament were in a position 

so to do"J and the statement says nothing whatever about "the people" 

dec~ding '~hen Parliament ceased to be in a position to make a satis-

factory decision". It speaks, first, or summoning Parliament "to ascer-
' 

tain the attitude of the parliamentary representatives towards the very 

important question raised by the numerical position o£ the respective 

political parties". (Italics mine.) There is nothing here about Parlia-

ment deciding who should govern, nothing about what the Government will 

do when Parliament's "attitude" has been "ascertained". On the con-

trary, the statement goes on to assert that it was "open" to Mr. King 

to advise an "immediate" second dissolution; but that "It was felt 

that it was not in the interests of the country to occasion the tur-

moil and expense of another general election until at least Parlia-

ment had been summoned and the people's representatives in Parlia-

ment had been afforded an opportunity or giving expression to their 

views." (Italics mine.} 

On this passage, two comments are in order. First, it 

shows clearly that Mr. King thought he could not only advise, but also 

obtain, an immediate second dissolutio~ otherwise there is no point 

at all in his announcement th~t he has decided to spare the country, 

tor the moment, "the turmoil and expense of another general election." 

(Such a claim Keith denounces in very suitable terms: "No one, I 

imagine, seriously contends that His Majesty could constitutionally 

grant a dissolution in such circumstances, even assuming that a Prime 
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Footnote (4), P• cont. 

Minister s.ltould be so lacking in public duty as to suggest it." .. 
Curiously enough, he does not even mention the point in his discussion 

of Mr. King's manifesto of November S, 1925, which, he says, was 

"issued ••• with much good sense". ("Responsible Government in the 

Dominions", 1928 ed., P• 145. See also p. xvi, quoted above at PP• 

)) Second, there is again nothing about Parliament deciding who 

should goTern, nothing about what the Government will do when the 

''views" have been "expressed"; simply an announcement that Mr. King 

has decided not to dissolve Parliament "at least" until it has had a 

chance to "express its views". This leaves the way open for Mr. King 

to request a second dissolution if' the "expression" of "views", even 

at the very opening of the session, is adverse. 

The statement proceeds, however: "The majority are entitled 

to goTern, •• , the ma.1ority as determined by the duly elected repre

sentatives of the people in Parliament. To summon Parliament and to 

allow the House of Commons to disclose its attitude upon division is 

the procedure warranted by constitutional precedent and by the present 

circumstances. To take any other course would be to fail to recognize 

the supreme right of the people to govern themselves in the manner 

which the constitution has provided, namely, expressing their will 

through their dull elected representatives in Parliament." (Italics mine.) 

This paragraph appears at first sight to be an unequivocal 

statement of the absolute supremacy of Parliament, an unqualified under

taking to abide by the decision of the House of Commons. As such, of 

course, it would decisively condemn both Mr. King's claim to be entitled 

to a second dissolution on November 5, 1925 and his action in reque~ting 

dissolution on June 28, 1926. But closer examination reveals that even 

here Mr. King has not committed himself' to accepting the verdict of 
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Footnote ( 4), p. cont. 

Parliament. The House of Commons is to be "allowed" to "disclose its 

attitude upon division"; that is all. When it has "disclosed its 

attitude", the Government remains, as far as this statement is con

cerned, perfectly free to take any action it pleases. 

In short, what Mr. King "pointed out" on November 5, 1925, 

was that it was for Parliament to decide if he saw fit to let it 

decide; it was for the people to decide if' he saw fit to let them 

decide. Parliament would decide subject to the "right" of the Prime 

Minister to dissolve it either before or after it had "disclosed its 

attitude". The statement of November 5, 1925 left Mr. King tree to 

take any course that suited him. It committed him to nothing except 

the principle that a Prime Minister m~, it he chooses, defy the ver

dict of people and Parliament alike. The speech of July 23, 1926, was 

simply a reaffirmation of this principle, a principle certainly unknown 

to the British Constitution. 

The statement of November 1925 may be found not only in the 

Montreal Gazette of November 5, 1925, but also in House of Commons Debates, 

1926-27, P• 439, where it is quoted in full by Mr. King himself. 
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case, I •aintained, was it a duty or responsibility of the Governor

GeBeral to make the decision. I stated that in rrrJ humble opinion it 

wa~ not for the Crown or its representative to be concerned with the 

differences of political parties."(l) 

This passage calls for the most careful analysis. Apart 

from the subsidiary points touched on in footnotes, it raises at least 

four questions. 

1. The expressions "I became convinced" and "I did not see", 

in the context, seem to suggest that the Prime Minister's opinion on 

the matters in question must be decisive; that the moment he becomes -
convinced that Parliament cannot carry on its business in the fashion 

he thinks proper and that it will not give its support to the Leader 

of the Opposition, that moment the Governor-General must consent to 

dissolve Parliament. That the weight of opinion is against this view, 

whether in respect of Britain or or the Dominions, we have already seen. 

2. What do the expressions "in a manner befitting British 

Parliamentary institutions" and "with the authority which should lie 

behind it" mean? They are not self- explanatory, and the context 

furnishes no clue. Is the definition to "repose in the cranium" of 

the Prime Minister, whoever he may be? Or is there some objective 

standard, and if eo, what? The difficulty of the question is increased 

by the tact that Mr. King's own opinion on such points seems to have 

undergone two changes between September 1925 and June 26, 1926. In 

his Richmond Hill speech of September 5, 1925, announcing dissolution 

ot the fourteenth Parliament, he said: "Is it sufficient that as a 

Government we should continue in office, drawing our indemnities and 

salaries as members and ministers and enjoying the fruits of office 

(1) Quoted in Dawson, "Constitutional Issues", PP• 88-89. 
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when great national questions press for solution with which for want of an 

adequate majority we are unable satisfactorily(!) to cope? ••• I have 

come to the conclusion that it is not in the national interest further 

to postpone the day when questions that are pr·essing urgently for a solu

tion can be dealt with in a reasonable and satisfactory manner •.••• I 

refer now to all-important national problems that are·pressing for solu

tion, and which cannot be solved in a parliament constituted after the 

manner of the parliament elected in 1921, or by any government which does 

not command a substantial majority in the House of Commons. • • • The 

fourteenth Parliament of Canada • • • from its record on divisions will be 

known as the Parliament of large majorities."(2) 

The election which followed converted Mr. King's majority of 

one intu a minority of 43. None the less he appears to have decided that 

this would not preclude him from carrying on the government "in a manner 

befitting Britjsh Parliamentary institutions"; he was willing to try. 

During the period January 7 - June 25, 1926, though his majority on divi

sions twice fell as low as one and never rose above 15, as compared with 

majorities of 7 to 188 {an average of almost 70 in 51 divisions)(3) under 

the less than "reasonable and satisfactory" conditions of "the Parli~ent 

of large majorities", he never seems to have felt either that the govern

ment was not being carried on "in a manner befitting British Parliament-

ary institutions" or "with the authority which should lie behind it". More

over, even after the events of June 25-26, he considered himself "undefeated", 

and had no doubt that his Government "enjoyed the confidence of the House 

of Commons", and, he assures us, believed he would be sustained if he 

allowed the Stevene amendment to proceed to a vote. Clearly, therefore, 

(1) Italics mine, throughout. 

(2) MOntreal Gazette, September 7, 1925. 

{3) Journals of the House of Commons (Canada), 1922-1925. 
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the size or the majority is not a sufficient indication of whether govern

ment is being carried on ''in a manner befitting British Parliamentary 

institutions" or "with the authority which should lie behind it". What, 

then, is the criterion? 

3. It is for Parliament to decide which party shall carry 

on the government if', and as long as, Parliament "is in a position so to 

do"; but when Parliament ceases to be "in a position to make a satisfac

tory der.ision", then it is for the people to decide. This raises the same 

difficulties or definition. How are we to know whether, and when, Parlia

ment is in a position to decide? Are there, again, any objective standards? 

It ao, what are they? Or is this a matter for the Prime Minister alone, 

in the ~xercise of his sovereign discretion? The difficulty is further 

enhanced by the phrase "a satisfactory decision". Satisfactory to whom? 

Satisfactory by what criteria? Mr. King, it must again be emphasized, 

assures ue that he had not lost the confidence of' the House and that 

it would have voted for him if' the Stevens amendment had come to a vote. 

It follows, therefore, that a decision favourable to him would not have 

been "satisfactory". Why not? Perhaps the majority he expected would 

have been too small? But twice, earlier in the session, he had apparently 

considered a majority of one quite satisfactory. 

In the context, it seems hard to discover in Mr. King's theory 

on this point any other meaning than: As long as, in the opinion of t~e 

Prime Minister, Parliament is in a position to make a satisfactory decision 

as to which party should govern, Parliament will be allowed to decide. 

When, in the opinion of the Prime Minister, Parliament is no longer in a 

position to make a satisfactory decision, then Parliament shall be brought 

to an end, and the electorate shall decide. This seems to leave the tinal 

decision to the electorate; but in 1925, when the electorate gave Mr. King 
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101 members to Mr. Keighen's 116 and Mr. Forke's 28, Mr. King intimated 

that, if he wanted to, he coUld have another election forthwith. Suppose 

that had had a similar result, or even one slightly better tor Mr. King: 

could he then, if he had chosen, have had another, and so on till he got 

a result which satisfied him? How many successive elections, following 

one another at intervals of a few weeks, would he have been entitled to? 

It two, why not three? Why not an indefinite number? In tact Mr. King 

did not, on November 5, 1925, exercise his assumed right to an immediate 

second dissolution. Instead he claimed, and exercised, the right to 

appeal to the new Parliament. In plain terms, Mr. King's doctrine seams 

to be that he is entitled, when he sees fit, to appeal from Parliament 

to the electorate, and, ag~n when he sees fit, from the electorate to 

Parliament, or alternatively, if he sees fit, from the electorate to the 

electorate again forthwith. How otten any of these appeals, or any com-

bination ~)r them, could properly take place, does not appear. Kr. King's 

words provj~e no reason for thinking that the performance might not go 

on indefinitely: a "heads I win, tails you lose" theory of the constitution. 

4. Mr. King is very emphatic that it is not the duty and 

responsibility or the Governor-General to decide which party should govern. 

Who ever said it was? Certainly not Lord Byng or Mr. Meighen. Lord Byng's 

position, stated in the clearest terms in his letter to Mr. King, June 29, 

1926, was "that Mr. Meighen has not been given a chance of trying to 

govern, or saying that he cannot do so, and that all reasonable expedients 

should be tried before resorting to another election."(!) Lord Byng 

was not saying that Mr. Meighen should govern. He was saying that, as -
Mr. King professed himself unable to carry on with the existing House 

"in a manner befitting Brit~sh Parliamentary institutions" and "the 

(1) Quoted in Dawson, "Constitutional Issues", P• 75. 
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honour and dignity of Parliament"(!) and "with the authority which should 

lie behind• government, Mr. Meighen should be given a chance to carry on, 

or to say that he could not do so. True, Mr. King undertook to answer 

for Yr. Keighen as well as himself, by assuring the Governor-General that 

Mr. Meighen also could not carry on with the existing House "in a manner 

befitting British Parliamentary institutions" and so forth. But the Governor

General was not obliged to accept this latter assurance. As Keith points 

out, an Opposition, "if' given an opportunity to form a Ministry", may 

"succeed in detaching enough supporters of the Government to have a work-

ing majority"; or, as Evatt puts it, the possibility of an alternative 

Government m&J be "capable of' exclusion only by a subsequent test vote 

in the House." To be sure, neither Keith nor E¥att says anything about 

carrying on "in a manner befitting British Parliamentary institutions" 

or "with the authority which should lie behind" government. But does 

the constitutionality of' a refusal depend on the mere uttering, or failing 

to utter, those magic phrases? If so~ it is sate to say that no Prime 

Minister determined to get a dissolution will ever risk refusal by leav-

ing them unuttered. The Opposition will never, except by grace of the 

existing Government, have "an opportunity to form a Ministry" which might 

"succeed in detaching enough supporters of the Government to have a work

ing majority", and there will never, again except by grace or the existing 

Government, be any "subsequent test vote in the House" to see whether an 

alternative Government is possible. It seems equally safe to say that 

neither Keith nor EVatt nor any other constitutional authority ever intended 

to suggest that the answer to an important constitutional question depended 

on anything of the sort.(2) 

(1) This phrase also is Mro King's, specifically applied to himself, in 

"The Liberal Case"; Dawson, op. cit., P• 88. 

(2) Whether Mr. King intended to suggest it either is not clearo Perhaps 
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the phrases were meant to be no more than rhetorical flourishes. One 

would think it was hardly open to him to plead that they referred to 

Mr. Meighen's subsequent attempt to carry on with a Government of Min-

isters without portfolio. For Mr. King is here speaking of his con-

Tictions and advice on June 28, before Mr. Meighen had even been called 

on. But Mr. King declares that even then he foresaw the possibility of 

such a Government: "I had in mr mind, when I was considering the question" 

(of whether someone else could carry on) "a vision of precisely the 

spectacle we see here to-night • • • an attempt to carry on the govern-

ment without a prime minister in the House and without ••• "(inter-

ruption). (Co~ns Debates (Canada), 1926, P• 5218.) Such prevision 

is almost more than human. At p. 5220, however, Mr. King says: "I 

never anticipated having a successor who would attempt to carry on 

under the present conditions." 

It the phrases "befitting British Parliamentary institutions" 

and eo forth were meant to be more than rhetorical flourishes, they are 

on a par with Mr. King's statement to Lord Byng, in his letter of July 3, 

1926, that be (Mr. King) "could not assume the responsibility of advis-

ing Your Excellency to send tor Gr. Meighen 
1 

• " (Dawson, "Constitu-

tional Issues", p. 75) There was no need tor him to assume any such 

responsibility. If there is one point in British constitutional prac-

tice which is firmly established, it is that the Crown is not obliged 

to accept, or even to ask, the advice or an outgoing Prime Minister 

as to who hie successor should be, even if the same party remains in 

power. (The authorities tor this statement are legion; see, tor 

example, Jennings, "Cabinet Government", pp. 28-37, 40.) When Mr. 

Gladstone finally retired, in 1894, Queen Victoria did not even ask 

tor his advice as to his successor, and not even the G.O.M. had the 

temerity to otter the advice unasked. (Morley, "Lite of Gladstone", 

YOl. III, PP• 512-514.) 
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Lord Byng's position was simply that Parliament should be given another 

chance to decide who should govern, before recourse to a second general 

election within less than a year; and that if Parliament proved unable to 

decide, there would then have to be "another election" to enable the people 

to decide. To read any other meaning into his words is altogether gratuitous. 

They offer no evidence that he considered it his duty and responsibility 

to decide who should govern, no evidence that he was "concerned with the . ;. 

differences or political parties", no evidence that he (as Mr. King also 

alleged) "conceived it to be his duty, in the circumstances of the late 

Parliament, to act as a sort of umpire between the political parties of 

Canada."(!) 

But, it may be objected, who is to decide, and by what criteria, 

when Parliament has proved itself unable to decide who should govern and 

another election has become necessary? In other words, while Mr. King's 

principle enthrones the absolute discretion of the Prime Minister in this 

matter, would not Lord Byng's enthrone the absolute discretion of the 

Governor-General? Not at all. There are perfectly clear objective cri-

teria by which the Governor-General mar recognize when Parliament is unable 

to decide which party should govern and another election is necessary. 

First, as Lord Byng himself pointed out, Mr. Meighen might have 

said that he was unable to carry on with the existing House (or unabl~ to 

do so "in a manner befitting British Parliamentary institutions", etc.). 

In that case, just as the Governor-General was obliged to take Mr. King's 

word that he could not carry on with the existing House "in a manner befit--
ting British Parliamentary institutions", etc., so he would have been 

obliged to take Mr. Meighen's word that !:!.! could not carry on either (or 
.. 

could not carry on "in a manner befitting British Parliamentary institu-

tions", etc.). If each had professed himself unable to carry on (or unabl~ 
-

to carry on "in a manner befitting British Parliamentary institutions", etc.), 

there would clearly have been no further "reasonable expedients" to be tried 

Daurson,. "Constitutional Issues", P• 89. -(1) "The Liberal Case"; "" .. 
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"before resorting to another election". 

The second criterion is well illustrated by what actually 

happened in 1926. When Mr. Meighen professed himself willing to form a 

Government and try to carry on with the existing House, the first thing his 

Government had to do in Parliament was to bring the stevens amendment to a 

vote. The House passed it, thereby censuring Mr. King's Government. A few 

days later it also defeated Mr. Meighen' s Government. It was then uDilistak

ably clear that Parliament was unable to decide which party should govern. 

There were no further "reasonable expedients" to be tried before resorting 

to another election.(!) 

Neither of these criteria involves in the slightest degree the 

discretion of' the Governor-General. 

The examination of' Mr. King's peculiar constitutional theories 

has led us a considerable distance away f'rom the question of' the right 

to dissolution while a motion of' censure is under debate in the Commons. 

To that question we must now return. 

In addition to the reasons already given against allowing a 

Government against which a motion of' censure is pending to cut off dis

cussion by dissolving Parliament, there is another, f'ar more fundamental. 

The value of' having a House of' Commons at all will be, to say the least, 

very seriously reduced, if its discussions of' the conduct of government 

are liable to be cut short at any moment at the whim of a Cabinet which 

happens to find them inconvenient. If' a Cabinet really wants to meet 

and refute criticism, the House of' Commons is the place to do it. "For 

on the floor of the House there can be real debate, real question and 

(1) Two points arise here: (a) who was then entitled to get the dissolu

tion (on this, see below, pp. 381-386); (b) who would have been entitled 

to dissolution if the House had defeated the stevens amendment, after 

the change of Government (on this, see below, PP• 424-425 ). 
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answer. • • • But in the hurly-burly of a modern election there is little 

or no poBsibility of any fair or clear presentation of evidence on either 

side. If we have not some preliminary procedure ensuring the orderly presenta

tion and sifting or evidence tor the benefit of the public, a modern general 

election becomes a vulgar perversion or the democratic process. "(1) Parlia

mentary debate may not be the ideal method of arriving at abstract truth. 

But it is at least a better method than debate on the hustings without prev

ious parliamentary debate. And parliamentary debate which may be abruptly 

cut short whenever it shows signs or causing the Government any embarrass-

ment will not be worth much. 

It may be urged that in 1926 the debate ~ the stevens amendment 

had gone on long enough{2) for all the relevant facts, charges and sug

gestions to be fully discussed; that the essential purpose of preliminary 

parliamentary discussion had therefore been served and it did not matter 

whether the motion was allowed to proceed to a vote or not. To this there 

are two answers. First, it is not true. Even af'ter the change of Govern

ment two new sub-amendments were proposed and one carried. Second, to 

suggest that dissolution can properly take place, on the request of the 

Prime Minister, at any time before the division when there has been a 

"long enough .. debate, is again to enthrone the absolute discretion of the 

Prime Minister. He might easily be convinced that all that it was necessary 

to say against him and his Government had been said, at a time when his 

opponents telt that they were only beginning. An accused person is not 

ordinarily allowed to decide just how much time the prosecution should be 

permitted to develop its case. Surely we cannot be called upon to accept 

(1) Canadian Forum, February 1940, vol. XIX, no. 239, P• 339, discussing 

the dissolution of January 25, 1940. 

( 2) Four days. 
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a theory of parliamentary government under which Parliament debates a 

motion of censure for just so long as the Prime Minister sees fit, and no 

longer, any more than we can be called upon to accept a theory under which 

Parliament votes on a motion of censure only if the Prime Minister sees 

fit, and not otherwise. Parliament sets its own rules as to the length 

of a debate. By these rules the Prime Minister and every other member 

are bound. If the Prime Minister thinks the debate has gone on long 

enough, the closure rules enable him, with the consent of the House, to 

bring it to an end, though of course they do not enable him to avoid the 

division on the motion. 

Two celebrated cases, one British, one Canadian, in which a 

Prime Minister against whose Government a motion or censure was under 

debate did ~ ask for dissolution during the debate, are instructive. 

In 1924, Mr. Ramsay MacDonald, as we have seen, allowed the 

debate on the Campbell case to proceed to its conclusion. Suppose that 

before the vote was taken he had asked the King for dissolution. Would 

he have got it? Keith (at least in some of his works} and MacGregor 

Dawson,{l) are very positive in general ter.ms that the King would not, 

in the circumstances as they existed in Canada on June 28, 1926, have 

acted as Lord Bpng did. But they seea not to have asked themselves this 

specific question. If Mr. MacDonald had asked for dissolution while 

the motion w~s under debate, if he had thus tried to shut off discussion 

in the House, he would have been asking the King to pluck the Labour 

party's chestnuts out of the fire. If the King had granted the request, 

he would have become an accomplice in a flagrant act of contempt or Parlia

ment. A constitutional theory which says that in these circ~stances 

the King could not refuse can only be described as novel, extraordinary, 

(1) Dalhousie Review, vol. 6, P• 334. 



295 

subTersive of the rights or Parliament, and pernicious to the general and 

paramount interests of the nation at large. 

In 1926, Mr. King, asserting his right to a dissolution on June 28, 

said: ·~an I advised His Excellency that, in m, opinion, a dissolution of 

Parliament was necessary, ••• I had been Prime Minister throughout the 

whole of the preceding Parliament.(!) For four years and a half, in a 

very difficult period of our country's history, I had held that high office 

and never once as Prime Minister had I encountered defeat."(2) On November 6, 
-

1873, during the debate on a vote of censure moved by Mr. Mackenzie on October 

27, Sir John A. Macdonald became convinced that he had lost the confidence 

of the House and resigned. But suppose he had, instead, felt sure that 

he could survive the vote, but that neither he nor Mr. Mackenzie could 

carry on in that Parliament "in a manner befitting • • • " etc., and had 

accordingly advised the Governor-General to dissolve Parliament. He could 

have said that he had been Prime Minister, not, indeed, "throughout the 

whole of the session then near its close" (for the session was just begin-

ning), but throughout the whole of the preceding session and "throughout 

the whole of the preceding Parliament••. He could have said, truthfully, 

that for over six years, "in a very difficult period of our country's -
history", he had "held that high office and never once as Prime Minister 

encountered defeat". He could have added, as Mr. King could not, that 

at the election (held, as in Mr. King's case, under his own au~pices), 

barely more than a year before, he had won a decisive majority. Would 

he have been entitled to a dissolution? 

He himself evidently thought not. He declared that the House 

(1) How long Mr. King had held office during the preceding Parliament is 

wholly irrelevant. 

( 2) "The Liberal Case"; quoted in Dawson, "Constitutional Issues", P• 88. 
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from whose censure he escaped by resigning was not "a fair jury" because . 
members had pledged themselves by round robin to vote against him.{l) "I 

had not a fair court. It was a court that was packed.· ••• Not only had the 

jury been packed, but many had been approached by means most degrading. • • • 

Those who had volunteered to support me in the morning, had been sold before 

the afternoon."{2) Macdonald loved power. He was certainly ready to use 

any legitimate means to get and keep it. He thought, or professed to think, 

that the "jury" was "packed", that members had been virtually or even liter

ally bribed to vote against him. Yet he did not ask for a dissolution. It 

is difficult to escape the conclusion that he refrained because he knew that 

such a request would be a flagrant violation of the Constitution, and that 

if he dared to make it the Governor-General would refuse. 

On the principle involved we are fortunate enough to have a clear 

and emphatic pronouncement from one or the greatest constitutional authori-

ties Canada has ever produced, Edward Blake. On August 13, 1873, the Canad· 

ian Parliament, which had adjourned some months before, met and was at once 

prorogued. This action prevented Mr. Mackenzie, the Liberal leader, from 

moving a vote of censure. When the new session opened, in November, the 

Liberals made a strong attack on this use of the prerogative, denouncing 

it as an invasion of the rights or Parliament and the people. Sir John 

A. Macdonald replied that the rights of Parliament and the people were in 

no danger because the prerogative was wielded on the advice or responsible 

Ministers. Blake' s answer is noteworthy: "It made no difference to a free . 
people whether their rights were invaded by the Crown or by the Cabinet. 

(1) Speech in the House or Commons, November 7, 1873, reported in the 

Toronto Globe of November a. 

(2) Speech at banquet at Ottawa, reported in Toronto Mail of November 17, 

1873. 
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What was material was to secure that their rights should not be invaded 

at all, and the more they determined that the prerogative wa.s the prop

erty of the EJtecutive, the more they were bound to guard against that new 

form of increased and increasing power which presented itself in these mod

ern days. • • • Hallam adverted to the danger by insidious degrees of the 

increase of Executive power in the Cabinet, and the importance of the 

people and their representatives preventing that increase. It was very 

well to tell the people that they were all-powerful, but if they handed 

over to a Cabinet inordinate powers, not susceptible of being kept under 

control, they might be deprived of the fJae expression or the popular will 

which was necessary to popular government. The honourable gentleman said 

that the prerogative could not be used against the people under the advice 

of responsible Ministers. They alleged that it had been used against the 

people under the advice of responsible Ministers -- in order to prevent 

the action of the people's representatives, in order to withdraw from 

the cognizance or their representatives the great cause pending between 

Ministers and their accusers.(l) In this very case they found an instance 

ot the evil which the honourable gentleman had ridiculed as a fancy of 

the imagination, and an instance or the necessity or preserving to the 

uttermost the forms and principles of the Constitution and the rights 

ot a popular body which our ancestors had handed down to us. The most 

dangerous doctrine which a Parliament could listen to was that it was to 

part with some of its ancient liberties."(2) 

What Blake said of the prorogation which silenced the House ot 

(1) Italics mine. 

(2) Toronto Mail, November 6, 1873. The report in the Globe differs only 

in insignificant details. There was at the time no offi~ report ot 

debates. 
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Commons or 1873 for less than three months applies with infinitely more 

force to the proposed dissolution which would have silenced the House of 

Commons of 1926 forever. Uacdonald's prorogation merely postponed the 

action ot the people's representatives. Mr. King's dissolution would have 

absolutely prevented it. Blake's condemnation is decisive.(l) 

Before we leave the question of Mr. King's right to dissolution 

on June 28, 1926, in his supposed capacity as an "undefeated" Prime Min-

ister, it may be worth while to point out one consequence of that assumed 

right which would make the next section of our discussion almost, if not 

quite, superfluous. I£ a Prime Minister is ~ntitled to get a dissolution 

while a motion of censure is under debate, he can hardly be denied the 

(1) Sir Richard Cartwright, in his "Reminiscences" {Briggs, 1912), p. 118, 

says that if Macdonald had waited tor the vote, and won it, and then -
made way tor his own colleague, Tupper, TupEer could, on a later defeat 

in the House, have secured a dissolution. But he was careful to add 

that the right to choose a Prime Minister and "the right to grant or 

refuse a dissolution before the end of the Parliamentary term are • • • 

in practice (italics mine} ••• about the only ones which remain to 

rthe Crown 
1 

•" On the specific question discussed above, Cartwright 

say a nothing. 

Note also Burke's objection to dissolution while a select committee 

was inquiring into the East India Company's accounts ("Works" (Little, . 
Brown edition, 1901), P• 558}, and his words quoted above at PP• 

Of the dangers against which Burke then uttered his warnings, that "the 

House o£ Commons will sink into a mere appendage of administration, and 
~ ~~ ~ 

will lose LitsJ independent characte~ the Canadian crisis or 1926 offers 

almost a perfect example. 



299 

right to get one while a vote or want of confidence or an important Gove~n

ment bill is under debate. At this rate no Prime Minister need ever "encoun

ter defeat" in the House. Whenever he scents the faintest danger o£ it, 

he has only to betake himself to Buckingham Palace or Government House, 

get a dissolution, and then present himself to the electorate pointing 

with modest pride to his unbroken record of parliamentary successes. 

Grant and Refusal of Dissolution to a Government Defeated in the House 

What was Mr. King's position as a Prime Minister who had been 

defeated on the Woodsworth sub-amendment, or what would his position ha~e 

been if he had waited for the division on the Stevens amendment and been 

defeated on it? Would he then have been entitled to a dissolution? 

He says that "under British constitutional practice'' he would. 

But would he? Nine times since 1783 British Prime Ministers defeated in 

the Commons have secured dissolution. In only one of these cases, however, 

had the same Prime Minister (or one of the same party) secured the previous 

dissolution. In only one case, therefore, was he seeking to appeal from 

the adverse vote of a Parliament elected under his own auspices or those 

of his party. The one exception was M&lbourne, in 1841. He had had the 

previous dissolution, in 1837. Four years had elapsed, and there was a 

great new issue of public policy at stake between the two partfea~(l) 

Mr~ King in 1926 was seeking to appeal from an adverse vote in a Parliament 

elected under his own auspices less than ten months before, and there was 

no great new issue of public policy at stake. He was therefore in a posi

tion in which no United Kingdom Prime Minister ever asked tor, let alone 

got, a dissolutiono 

(1) Peel later said that there was no great question of public policy 

at stake; but the debates in 1841 show that he was wrong. See above, 

PP• 124-127. 
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"British constitutional practice", however, is a term which 

may well be used to cover much more than precedent. To point out, there

fore, that Mr. King's request was without precedent in the history of the 

United Kingdom does not dispose of the matter. 

Mr. Ueighen, near the beginning of the crisis, said that when 

"a prime minister, having asked for and obtained a dissolution, has tailed 

to secure a majority", but continues in office, "it is indisputable that 

he is not entitled, during the ordinary course of parliament, to demand 

a second dissolution merely on the ground that he is unable to command 

a majority in the House or Commons. This principle is of special force in 

the early stages of a new Parliament."(l) 

(1) Quoted in Ewart, op. cit., pp. 186-188. Mr. Meighen quoted Mr. 

Asquith's statement of December 18, 1923. 

llr. 1Dwart, in his answer to this part of Mr. Meighen's statement, 

makes one highly original contribution to constitutional theory. He 

admits that if a Government has been defeated in the Commons and has 

asked for and obtained a dissolution, and then, still in a minority in 

the Commons, asks tor a second dissolution, the King might refuse. He 
. 

correctly points out that Mr. King, on June 28, 1926, was not in this 

position, as the dissolution of September 5, 1925, did not follow upon 

a defeat in the Commons. But he must have recognized that this did not 

meet Mr. Meighen's point, for he puts his own in these ter.ms: "The 

Canadian election of October 1925 was one which occurred in the usual 

course of things, namely, by the approaching affluxion of four years 

of the legal five year limit. It was not in the least abnormal. 

And Mr. King, therefore, was not asking for a second dissolution." 

(Op. cit., PP• 188, 218-219, 221.) This pearl needs no setting. But 

it may be noted in passing that Mr. Ewart considers the dissolution 
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"Indisputable" is perhaps putting it too strongly. Mr. King 

disputed it, the Liberal party disputed it, Keith and Dawson have 

subsequently declared over and over again that Lord Byng's action was 

unconstitutional. But that, down to 1926 at any rate, the wei·ght or 
authority was overwhelmingly in favour of Mr. Meighen's contention 

admits of no reasonable doubt. Peel, Russell and Gladstone declared 

in the clearest terms that a Cabinet defeated in the House was not 

entitled to dissolution unless there is so•e great question of public 

policy at issue. or the contrary doctrine Russell said, "I can con-

ceive of nothing more likely to damage the constitution." Gladstone 

insisted that unless there was some adequate cause of public policy, 

--~------------------------------------------------------------------
of the Canadia~ Parliament on September 5, 1925, when it had one 

year, four months and nine days of its five year term still to run, 

"usual" and "normal", but considers the dissolution of the British 

Parliament on September 25, 1900, when it had one year, ten months 

and seventeen days of a seven year term still to run, special or 

abnormal. He does not, however, suggest that the British dissolution 

of 1900 should not have been granted. 

In any case,·Mr. King himself, in his speech announcing 

dissolution in 1925, made a good deal of the point that he might 

have let the then Parliament go on for some considerable time, but 

that he was dissolving when he did for quite specific reasons, which 

he stated at some length. The whole tenor of his speech refutes 

the idea that he thought he was merely announcing a routine dissolu-
-

tion, such as, for example, those of 1896 or 1935. (For this speech, 

see wbdva·, ·P• 216 ). Nor did Mr. King ever contend that a die-

solution granted to him on June 28, 1926 would not have been a 

"second dissolution". 
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a defeated Government had no right to dissolve even a Parliament elected 

under the auspices of its opponents. Nothing could be plainer than his 

"I entirely question this title of Governments, as Governments, to put 

the country as a matter of course to the cost, the delay and the trouble 

of a dissolution to determine the question of their own eXistence. "(1) 

In Canada, on June 28, 1926, there was no question of public policy at 

issue; nothing but a question of administration, good or bad, honest or 

dishonest. Mr. King was claiming a "right" which Peel denied, than 

which Russell could conceive "nothing more likely to damage the Constitu-

tion", a "right" which Gladstone "entirely questioned": a "right" "to 

put the country to the cast, the delSJ and the trouble of a dissolution 
- 'I 

to determine the question of: his Government's! own existence". Nor do 
::._ -~ 

the declarations or Peel, Russell and Gladstone stand alone. The con-
-· 

stitu+ional doctrine they affirmed has (as we have seen(2) ) been rear-

firmed repeatedly: by Mr. Asquith(with the endorsation of Mr. Lloyd George 

and Sir John Simon), by Todd, Muir and Marriott. It is noteworthy that 

all these authorities go even beyond what Mr. Meighen was claiming. 

They do nc~t quality their statements by any proviso about the Cabinet 

having already obtained one dissolution. Mr. Meighen might therefore have 

made a far more ~eeping claim than he did and still have quoted in its 

support the opinions of five British Prime Ministers (four of them Liberals) 
--

and three distinguished writers on the Constitution (one an ex-Chairman 

(1) For full quotations, see above, PP• 132-133. 

(2) See above, pp. 141, 146-147. 
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of the British National Liberal Federation).(!) 

Not all British statesmen or writers on the Constitution have 

agreed with the Peel-Russell-Gladstone-Asquith doctrine on this subject. 

But most of them, explicitly or implicitly, have supported views which 

tell equally strongly against Mr. King's contention and in favour of Mr. 

Meighen's. Disraeli considered that Russell in 1852 had had no right 

to dissolution not (as Russell said) because there was no great question 
\ 

of public policy at issue, but because Russell had been defeated in a 
, 

Parliament elected under his own auspices after six years in office and 

after he had resigned on a previous defeat and been recalled. It can 

hardly be contended that Russell's claim to dissolution would have been 

stronger if the period since the previous dissolution had been shorter, 

or if be had not resigned on a previous defeat in the House. If Russell 

(on Disraeli'a theory) was not entitled to a dissolution in 1852, a fortiori 

Mr. King, who had had his previous dissolution less than ten months before, 

and who had not resigned and been recalled after a previous defeat, was 

not entitled to one either. 

The debates preceding the dissolution of 1841 show a wide 

variety of opinion as to the circumstances in which a Cabinet is entitled 

to a dissolution. But it is at least clear that no one of any standing 

thought that a Cabinet which had had one dissolution was entitled, on a 

subsequent defeat in the House, to a second dissolution unless there was 

(1) In Mr. MacDonald's case in 1924 it may be aTgoed that the motion of 

censure on the Campbell case raised no great issue of public policy. 

But it mar also be argued that in fact it did, implicitly, raise just 

such an issue: the Government's whole policy on Russia and Communism. 

Whether or no, Mr. MacDonald's position was fundamentally different 

from Mr. King's. 
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some great question of public policy directly at issue between the parties. 

It seems clear also that the length of time which had elapsed since the 

preceding dissolution was considered an important factor. Lord Morpeth 

noted that Peel, in 1835, had resigned instead of dissolving, but noted 

that Peel had resorted to dissolution "only a short time before", and 

described his action in resigning instead of advising dissolution as "in 

the spirit of the constitution". Dr. Lushington noted that Walpole at . 
the time of his resignation was under "a moral impossibility of dissolving 

Parliament. ~ •• The Minister had just met a Parliament assembled by him

self • • • and being defeated within a few months of its assembling, it 

would have been in vain for him to have again appealed to the people." 

The force or this is, indeed, somewhat weakened b.r the qualifying phrase 

that these events took place "at a time when the influence of the Crown 

was almost predominant in the House". But that Dr. Lushington thought 

the question of the time which had elapsed still important is evident 

from hie reference to the fact that the Parliament in existence in 1841 had 

been in existence for four years, and from his careful explanation that 

in 1807 the Government had a right to appeal from anticipated defeat in 

a newly elected Parliament "because the new Parliament had been called 

into existence by [itsj political opponents." It is noteworthy also that 

Lord John Russell felt it necessa~ to assert that no effective alterna-

tive Government in the existing House of Commons was really possible because 

parties were so evenly divided. The correctness of the assertion is dub-

ious; what is interesting is that Russell made it at all. EVen if he 

was correct, it does not follow that Mr. King could have said the same 

in 1926. A majority which would not be considered satisfactory in the 

British House of Commons might well be thought sufficient in a Canadian 

House not much more than a third as large. In any case Mr. King, who 

had carried on for six months with a majority which had twice fallen to 
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one and once, on a most critical division, to three, was the last person 

in the world in a position to suggest that his opponents would not be able 

to command a large enough majority to carry on effectively. There is 

therefore not a single opinion expressed by any person of authority in 

1841 which can be said to provide any support for Mr. King's claim to 

a dissolution on June 28, 1926. 

In 1851, when Lord John Russell's Government was defeated and 

the Queen asked him what he thought she should do if Lord Stanley were 

willing to accept office only on condition of being allowed to dissolve, 

Russell replied that he thought the "responsibility too great for the 

Crown to refuse", but added significantly that he thought "a decision on 

that point ought to depend on the peculiar circumstances of the case". 

Stanley himself believed that the Queen could refuse. He asked no pledge 

on "a quo~Lion with respect to which no Sovereign ought to give a pledge. 

On the other hand, I am confident that her Majesty knows too well, and 

respects too highly, the mutual obligations ••• which subsist between 

a Constitutional Sovereign and her responsible advisers to refuse • • • 

the ordinary powers entrusted to a minister, or to depart from the ordin

ary understanding of being guided by his advice." Clearly he did not 

think he had a dissolution in his pocket; and in fact, when he broached 

the subject to the Queen, saying that he would have no chance if it were 

thought the Queen would refuse him a dissolution, she declined to give 

even a "contingent positive promise", though she gave him permission to 

deny, if necessary, that she would !2! consent. EVen assuming, however, 

that, as is probabl•, the Queen would have granted dissolution to Stanley 

if he had taken office in 1851 and been defeated in the Commons, the 

opinions expressed on this occasion also provide no support for Mr. King. 

For Stanley's position would have been in every respect far strong~r than 

ur. King's. Stanley had not had the previous dissolution; that dissolu-
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tion had taken place some four years before; the existing House would, in 

the circumstances supposed, have been one which kad rejected both the 

possible Governments. There would have been no further expedient to be 

tried before resorting to another election. Yet even in these circum-

stances, Russell, Stanley and the Queen alike seem to have felt that 

Stanley's right to a dissolution was not absolute. If the Queen in these 

circumstances could have refused Stanley, Lord Byng could with far more 

reason have refused Mr. King. And even if the Queen could not have refused 

Stanley, it does not follow that Lord Byng could not have refused Mr. King, 

whose claim was in so many ways immeasurably weaker. 

In 1852 the Queen was willing to grant a dissolution to Lord 

John Russell, despite the fact that the Parliament from whose adverse 

verdict he would have been appealing had been elected under his own 

auspices. But that Parliament had been iD existence for five years, not, 

as in Canada in June 1926, for less than seven months; also, it had sup-

ported Russell for four years, then defeated him, and then, when Stanley 

proved unable to form a Government, had supported Russell again for a year 
--. 

more: a situation which found no parallel in Canada in June 1926. 

In 1858, when Lord Derby asked the Queen's permission to announce 

that if he were defeated he had her sanction for a dissolution, she refused 

to give any such sanction, or any pledge. "The Queen said • • • she must 

be left quite free to act as she thought the good of the country might 

require at the time when the Government should have been beat; there had 

been a Dissolution within the year, and if a Reform Bill was passed there 

must be another immediately upon it." Lord Aberdeen, appealed to tor his 

advice, said, "There was no doubt of the power and prerogative of the 

Sovereign to refuse a dissolution", though of course she would have to· 

find another Prime Minister who would accept responsibility for the refusal 

and defend it in Parliament. On the other hand he believed that if Derby 
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were defeated and then advised dissolution, the Queen would grant it. 

"The Sovereign was bound to suppose that the • • • Minister was a gentle

man and an honest man, and that he would not advise her Majesty to take 

such a step unless he thought it was for the good of the country." This 

opinion seems to speak with two voices. But it must of course be read 

in its context. If the motion of censure had carried, towards the end 

of May, 1858, Derby's position would have been this: he had not had the 

previous dissolution; that dissolution had, indeed, taken place only about 

nine months before; and there was an important new issue at stake, the 

Government's Indian policy. His position wo~ld therefore have been in 

al~st every respect very much stronger than Mr. King's in 1926, and 

there were excellent reasons why Queen Victoria should agree, as in fact 

she did, to grant him a dissolution if the vote of censure should pass, 

reasons which were not present in Mr. King's case. 

On June 18, 1866, on the defeat of the Liberal Government's 

Reform Bill, no one seems to have had any doubt that the Cabinet was 

entitled to a dissolution, though it had had the previous dissolution, 

eleven and a half months before. But, as both Russell and Gladstone 

emphasized, a great question of public policy was unquestionably at issue. 

Lord John Russell in 1866, and Disraeli in 1868 both made clear 

their view that the Queen could refuse dissolution. Disraeli contended, 

however, that his claim to dissolution after his defeat in the Commons 

in 1868 was well Jounded because he had not had the previous dissolution, 

and because the Government, when it took office in 1866, had "waived" 

its "constitutional right" to an immediate dissolution because the House 

was newly elected and for "other reasons or gravity and principle". He 

might have added that a great new issue or public policy, the Irish Church 

question, was now at stake. Mr. King, on the other hand, h!a had the 

previous dissolution, and less than ten months before; he had most certainly 
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~aived" no "constitutional right" to dissolution at some earlier date 

(his assertion of a "right" to dissolve on November 5, 1925 is of course 

wholly inadmissible, and receives no support even from Keith); and there 

was no great question of public policy at stake. 

Hardy, in 1873, appears to have stated the opinion of the Con

servative leaders generally: "If we dissolve now, and are beaten ••• , 

we cannot dissolve again for three or four years. If we leave Gladstone 

to dissolve in July, ••• accidents mar give us power to turn them out 

within a year or so; and then we can dissolve." A8 already noted, this 

seems clearly to mean that if the Conservatives took office and dissolved, 

they would not be entitled, at least in the early stages of the new Parlia

ment, to secure a second dissolution on defeat in the Commons; and that if 

the Liberals dissolved and were beaten in the new Parliament ·~ithin a 

year or so", they would not be entitled to a second dissolution either. 

If the English Conservatives of that day, having had one dissolution, 

would not have been entitled to a second on defeat in the new House 

'~ithin three or four years", there seems no reason why the Canadian Lib

erals of 1926, having had one dissolution, would have been entitled to a 

second, on defeat in the new House, within less than ten months. 

The general agreement that Disraeli, if he had taken office 

in 1873, would have been entitled to at least one dissolution, even though 

the existing House had been elected under his own auspices, may seem to 

strengthen Mr. King's position. In fact it does nothing of the sorto 

The Parliament in existence in 1873 had indeed been elected under Disraeli's 

auspices; but it had meanwhile defeated his opponents, whom it had sup

ported for over four years; so that, if he had taken office and been 

defeated in that House, there would have been no further expedient to be 

tried before resorting to another election. The Canadian Parliament or 

1926 had not defeated a Government made up of Mr. King's opponents; it 
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had had no chance of doing so; and there therefore was a further expedient 

to be tried before resorting to another election. MOreover, that Parlia

ment had been elected less than ten months before. 

Lord Salisbury, in 1886, considered the Queen perfectly entitled 

to refuse dissolution to Mr. Gladstone, even though Gladstone would be 

seeking to appeal from defeat in a House elected under his opponents' 

auspices (which was not Mr. King's position). He advised the Queen to 

grant a dissolution, however, because it was the "natural and ordinary 

course", "the usual practice", to grant it when asked for by a Government 

which had ~ had the previous dissolution. He might also have added 

that a new and vital issue had arisen since the previous dissolution. 

Had Gladstone resigned in 1886 instead of dissolving, it is 

quite clear that everyone thought an incoming Conservative Government 

would have been entitled to a dissolution if it wanted it. Lord Salisbury 

had had the previous dissolution, November 11, 1885; but meanwhile the 

new House had defeated both his Government and Gladstone's, and a vitally 

important new issue, involving a complete realignment of parties, had 

arisen. Nothing of the sort bad occurred in Canada on June 28, 1926. 

Mr. Chamberlain, in October 1887, evidently had no doubt that 

if the Conservative Government resigned and Gladstone resumed office, 

he would be entitled to a dissolution. Gladstone had had the previous 

dissolution, June 27, 1886; he had resigned without meeting the new House. 

If Salisbury had resigned at the end of 1887 or the beginning of 1888, 

it would have been a confession on his part that he could no longer carry 

on the government with that House of Commons. It would then have been 

clear that neither party could carry on in that House. There would have 

been no further expedients to be tried before resorting to another election. 

Again there is no parallel between this situation and that in Canada on 

June 28, 1926. 
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In January 1894, Gladstone tried to persuade his colleagues to 

dissolve because the Lords had mutilated the Employers' Liability Bill 

and the English Local Government Bill. Lord Salisbury had had the previous 

dissolution, a year and seven months before, and a great new issue, the 

relations between the two Houses, had arisen. There can be no doubt that 

Gladstone was right in thinking he could have got a dissolution. But Mr. 

King's position on June 28, 1926 was again wholly different. 

In 1895, Lord Salisbury considered that it would be the constitu. 

tional course for Lord Rosebery to advise dissolution, and it was only 

after Rosebery had declined to avail himself of his constitutional right 

to do so that Salisbury took office and advised dissolution himself. The 

Parliament had been elected under his own auspices; but it had meanwhile 

defeated both his Government (in 1892) and Rosebery's, and there was 

plainly no further expedient to be tried before resorting to another 

election. 1'his was not the case in Canada on June 28, 1926. 

Mr. Balfour, on July 20, 1905, suffered a defeat in Committee 

of Supply. He finished the session, but resigned early in December. It 

seems to have been generally agreed that he could have had a dissolution 

if he had asked for it. His party had had the previous dissolution. But 

in every other respect there was all the difference in the world between 

his position and Mr. King's. For one thing, Mr. Balfour, after his defeat, 

remained in unquestioned control of the House of Commons, as he showed 

by securing, in sixty·one subsequent divisions, majorities ranging from 

24 to 132 (an average of over 82). For another, the dissolution of 1900 

had taken place more than f'ive years before; and, as Sir Henry Campbell

Bannerman's action in requesting dissolution immediately after taking 

office showed, there was no serious chance that an alternative Govern~ 

ment could have carried on with the existing House. 

May says that "Unless [the right] or Ministers to appeal f'rom 
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the House of Commons to the people has been already exercised, the 

alternatives or resigning office or dissolving Parliament have been 

left, --- by general consent --- to the judgment of Ministers who 

cannot command the confidence of the House or Commons." In the context, 

this seems to refer to cases where a Ministry defeated in the House 

has received a dissolution and is defeated also in the new House; but 

the phrasing is not entirely clear, and might be taken as denying Mr. 

King's right, as a defeated Minister, to a second dissolution. (May 

does not discuss the question of a Minister who asks dissolution while 

a motion of censure against him is under debate.) 

Bagehot thought that the Crown could "hardly" refuse a dissolu-

tion. But he admitted that there were "vestiges of doubt whether in all -
cases a sovereign is bound to dissolve parliament when the cabinet asks 

him to do so"; and both passages were presumably meant to be read in con-

junction with the very positive statements that "The ultimate authority 

in the English Constitution is a newly-elected House of Commons. • • • 

A new House of Commons can despotically and finally resolve."(l) The 

terms "new" and "newly-elected" are not, of course, perfectly precise. 

But Disraeli called the House of Commons in June 1866, eleven months 

after the preceding dissolution, newly elected, so it~ clear that 

Bagehot's words could reasonably be applied to the Canadian House on 

June 28, 1926. 

Bryce's brief and very general statement does not explicitly 

impose any limitations on the right of either a United Kingdom or a 

Dominion Cabinet (he makes no distinction), defeated in the Commons, 

(1) These statements are, of course, clearly subject to the provisoes 

(a) that the new House is at least able to elect a Speaker, and 

(b) that it has not rejected successively both, or all, alternative 

Governments, as the Canadian House had done by July 2. 
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to dissolve Parliament: the normal procedure for a Cabinet which has been 

censured is to resign, but it may dissolve Parliament, though "this 

course is infrequent". In other words, dissolution is an exceptional 

procedure. Bryce had been brought up in the Gladstonian tradition; he 

was a member of Gladstone's last Cabinet. It is altogether likely that 

he intended his words to be simply a concise summary of the Peel-Russell

Gladstone doctrine on the subject. 

Todd thought that the Crown ought clearly to refuse dissolu
oJ the House 

tion if there were no probability of the votejbeing reversed by the 

electorate, and that even a Cabinet defeated in a House elected under 

its opponents' auspices had no absolute right to appeal to the peoples 

there had to be some great question of public policy directly at issue be

tween the contending parties. A fortiori a Cabinet defeated in a House 

elected under its own auspices would have no absolute right to dissolu-

tion. There can b~ no doubt at all that Todd's views run directly counter 

to Mr. King's contentions. 

Anson's doctrine that a request cannot constitutionally be 

refused but cannot always constitutionally be made amounts to saying 

that the Crown cannot constitutionally refuse an unconstitutional request. 

This is perilously close to nonsense, and calls for no further comment. 

It is not clear whether Dicey meant his rule against granting 

a second dissolution to a Cabinet defeated in the Commons to apply to 

any Cabinet which has had one dissolution and is defeated in the new 

House, or only to one whose first dissolution was granted after defeat 

in the House. If the former, the rule applies directly and ~isastrously 

to Mr. King's claim. Whether the statement that "A Ministry outvoted 

on a vital question{!) may appeal once" to the electorate was meant 

(1) Italics mine. 
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to be a statement of the Peel-Russell-Gladstone theory is not clear. If 

it wae, it would tell against Mr. King. 

It,is perhaps significant that Lowell's reason for thinking 

refusal of dissolution improbabl~ in Britain is ·~ecause the rules of politi

cal fair play are so thoroughly understood among English statesmen that the 

power is not likely to be misused for party purposes." 

Mr. Asquith's view, {supported by Mr. Lloyd George and Sir John 

Simon and by Muir and Marriott) that a Cabinet which cannot command a 

majority in the Commons is not invested with the right to demand a dis

solution, and that the Crown is not bound to take the advice of such a 

Cabinet to put its subjects to the tumult and turmoil of a series of 

general elections so long as it can find other Ministers prepared to give 

it a tr:i.al, would clearly be fatal to Mr. King's contention. 

Emden's view that a minority Government defeated in the Commons 

"may, in exceptional circumstances", be entitled to a dissolution at least 

throws on Mr. King the onus of proving that his case was, in any relevant 

sense, "exceptional". Exceptional it undoubtedly was; but in a sense which 

points to refusal rather than grant of dissolution as the proper and con

stitutional course. 

Jenks' view of British conventions on the subject is very tenta

tively put but decidedly adverse to Mr. King's claim. The Crown may refuse 

if the existing House of Commons was elected since the formation of the 

Ministry which has suffered defeat {and this "appears" to be one of the 

two "well-known cases" in which the Crown may refuse advice}. This was 

precisely the situation of Mr. King's Cabinet on June 28, 1926. 

Lord Courtney, who explicitly declared that in the Dominions 

"the Governor bears the same relation to his Ministers as the Crown bears 

to its Ministers at home", noted that in the Dominions Governors had 

refused dissolutions "where the Assembly has been very recently elected" 
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- l 
nd "where L they have found_J other men ready to undertake the ministerial 

'unctions"; and he said that in similar circumstances in the United Kingdom 

1the Crown might be found acting as its vice-regents have acted~ The 
-

:anadian Parliament on June 28, 1926, could certainly be called "very 

·ecently el acted", considering that its maximum term was f'ive years; and 

.ord Byng had no difficulty in finding "other men ready to undertake the 

dniaterial functions". 

Laski says that a minority Government defeated in the Commons 

rould be certain to get a dissolution on demand because refusal would 

lltimately involve granting dissolution to a rival party, which would be 

liscrimination. This opinion certainly favours Mr. King's claim. But, as 

re have already seen, ( 1) Laski' s argument is valid only if the dissolution 

.s granted to the rival party immediately after the refusal, without any 

~tempt !u_carry on with the existing House. This did not happen in Canada 

.n 1926. 

Wade and Phillips asserted in 1931 that it had long been a con-

·ention that the King would not refuse dissolution, but added that it 

Light be that he would refuse, should the occasion arise, to grant dis-

:olution at the request of a Prime Minister who had never had a clear 

~jority in the Commons. In 1935 they added that this view was not gener

lly accepted, and that it was improbable that any ·course other than that 

aken in 1924 would be taken in the future for fear of involving the King 

n politics~ controversy. As far as it goes, this opinion gives a rather 

.esi tating support to Mr. King's contention. 

Jennings is not very decisive either way. He notes the "persist-

nt tradition" that the Crown may refuse, but finds it "difficult to see" 

hat the appropriate circumstances would be. In "normal times" the King 

1) See above, PP• 192-193. 
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could not refuse a defeated Government's request. With three parties, 

the King would be "more reluctant" to grant a dissolution. Mr. MacDonald's 

case did not prove that the Crown could not refuse; but it showed that 

refusal would occur "only in very exceptional circumstances" {undefined). 

These remarks, especially in view of Jennings' own statement that text-

writers are not "persons of authority for this purpose", can hardly be 

considered as giving Mr. King any very solid support. 

Keith opposes Mr. Asquith's doctrine, but his o\vn view of British 

practice on this point is not free from ambiguity. In 1924, in the latest 

of his works available at the time of the Canadian crisis, he said: "It is 

obvious that the Crown could not constitutionally grant a Prime Minister, 

who had outained one dissolution and had been defeated, a second dissolu-

tion if any other means of carrying on the government could be found''. Mr. 

King "had obtained one dissolution and been defeated", and other "means of 

carry ink on the government could be found". The logical conclusion of 

Keith's argument is that under British constitutional practice Mr. King 

was not entitled to a dissolution, and that Lord Byng was in fact bound 

to refuse. Yet Keith rejects this conclusion, without explaining why. 

In 1929 Keith added: "It is clear that if a Ministry who had 

obtained a dissolution were then defeated, and none the less asked for 

another, the King would be compelled, in the interests or the mainten-

ance of the Constitution, to refuse." The request would be "a violation 

of the Constitution by neglect of the fundamental rules of responsible 
-

government". Mr. King had "obtained one dissolution", had been "defeated'', 

and "none the less asked for another". Why was not Lord Byng "in the 

interests of the maintenance of the Constitution, compelled to refuse"? 

In 1931, as if to make assurance triply sure, Keith asserted 

that, if a "defeated" government which had had "one dissolution and 

had failed to obtain a majority thereat asked for a second o •• it would 
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be impossible to accede to its request, as that would be to defy the popular 

rerdict and to prevent the functioning of the Parliament which the elector-

ate had returned". It would be hard to find a more exact description of 

~r. King's position on June 28, 1926. On Keith's version of British prac

tice as set forth in this passage, therefore, it would seem to follow that 

it was "impossible" for Lord Byng to "accede" to Mr. King's request, as 

that would have been "to defy the popular verdict and to prevent the 

runctioning of the Parliament which the electorate had returned: Yet 
' 

{eith penists in saying that Lord Byng's action was unconstitutional. 

In 1939 Keith said that "under modern British conditions ••• 

lf a three-party system of a serious and lasting character came into 

)eing, • • • it would ••• be possible to argue" as Mr. Asquith had 

u-gued in 1923. What he meant by "a serious and lasting character", 

>r whef.her there was a three-party system of that kind in Canada in 1926, 

18 did not say. He went on to say, however, that a refusal would "normally" 

:undefined} be possible only if there were "general agreement" in and out 

)f the House that an election should be postponed. As this amounts to 

saying that refusal could "normally" only take place by consent of the 

~overnment which asked for it, it seems hardly worth while to try to 

l.pply thA pri.nciple to any concrete case. 

In the same work Keith added that ·~r. Asquith forgot that a 

Lissolution is an appeal to the political sovereign, and that when it is 

Laked for every consideration of constitutional propriety demands that 

.t be conceded." This passage, and some others of like tenor, (l) can 

1bviously be quoted in support of Mr. King's claims in 1926; but as they 

:ontradict others in the same work, let alone Keith's other works, the 

1upport is not very impressive. 

1) See above,pp. 157-158. 
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Nor does Keith's 1940 pronouncement on the subject help matters, 

1ven though he explicitly applies it to the Canadian case. "There is a 

ride agreem~nt that the right ~to a dissolutio~ does not exist in the 

:ase of a ministry which already has had one unsuccessful dissolution, and 

1hortly thereafter is defeated in the Commons and asks for another, in the 

1opeof success at the hands of an electorate weary of political strife. 

~ut any such case would have to be judged by the King on its merits, and 

10 rule of general application could be laid down. It was partly on this 

lifficult question that Lord Byng in 1926 refused a dissolution to Mr. 

!ackenzie King, who at the general election of 1925 had failed to secure 

U1 effective majority, and who therefore sought a new dissolution in order 

~o test the question. • • • Normally, it may be held, the electorate should 

>e allowed to decide, for it may be held that it must take the consequences 

)f returning a dubious verdict at the preceding contest." 

The difficulties and ambiguities of this passage as a general 

)reposition have already been pointed out.(l} Keith's application of it . . 
;o the Canadian case is open to several further objections. First, Mr. 

Cing at the election of 1925 had not only "failed to secure an effective 

tlajority''; he had failed to secure any kind of majority. Second, what 

'question" was Hr. King seeking to "test" by the new dissolution? Whether 

te had a right to a dissolution in circumstances in which there is "a wide 

a.greement" that that right does not exist? Whether his first dissolution 

tad been "unsuccessful"? Whether he had been "defeated in the Commons"? 

rhether his defeat there had come "shortly after" the dissolution of 

)eptember 5, 1925? Whether the electorate was or was not "weary of 

tolitical strife"? Or what? Third, Keith leaves us uncertain whether 

te thinks that June 28, 1926, WQ.S or was not "shortly" after September s, 

9·25, or whether this consideration was outweighed by some undisclosed 

1) See above.pp. 189-191. 
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"merits" of ;~ir. King's request. The only inkling of what these could have 

been is conveyed by remarks about Mr. Meighen' s subsequent inabil~~? to 

carry on for ~ore than a few days without a dissolution, a point whose 

irrelevance has already been proved. The general proposition certainly 

could be interpreted in a sense favourable to Lord Byng, and it cannot 

be said that Keith has given any adequate reason for interpreting it in 

the opposite sense. 

It is important to note also the numerous limitations Keith 

places on the right of even an undefeated Cabinet to obtain a dissolu

tion. It seems plain that (apart from the case of a Cabinet which has 

never been defeated in the House only because it is trying to prevent--

in both the Prayer Book and the modern sense---a possible adverse vote 

by a prior dissolution) the rights of an undefeated Cabinet would be greater 

than those of one which had met defeat in the House. If a Cabinet which 

has had one dissolution and is "barely sustained" in the House is not 

entitled to another "at an early date", and may be refused, what of a 

Cabinet which has had one dissolution, is defeated in the House "at an 

early date", and asks for a second dissolution? If a Cabinet which has 

had a dissolution "without materially strengthening its position" and 

which "shortly" afterwards asks for a second dissolution may be refused, 

what about a Cabinet which has had a dissolution materially weakening its 

position, is defeated in the House "shortly" afterwards, and asks £or a 

second dissolution? Again, any Cabinet, even (apparently) if undefeated 

in the House, can have only one dissolution "within a limited period". 

What about a ·Cabinet which has had a dissolution, is defeated in the House 

"within a limited period", and thereupon asks for a second? Still further, 

"If' a Ministry at an election secures only a slight majority and after a 

substantial period seeks again a dissolution", its right to get one is not 

absolute, even if it has not been defeated in the House; it can hardly 
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be argued that it becomes absolute if the Minist~ has been defeated in -
the House. Finally, "it is clear thq.t a ministry which has had one dis-

solution and has been unsuccessful in securing a majority therein cannot 

at once have another; but if it is able to carry on for a time, delicate 

questions may arise as to when and whether another dissolution was due." 

But if, aft er carrying on "for a time", it is defeated, the "questions" 

which arise can scarcely be less "delicate", nor its right to dissolution 

more nearly absolute. Surely in all these cases the right of a Cabinet 

defeated in the House would be less than that of an undefeated Cabinet? 

If so, on this reading of British practice, Mr. King's contention that, 

if he bad been defeated on the Stevens amendment before asking for dis-

solution, he would still, under British practice, have been entitled to 

get it, is wrong; unless either Keith's interpretation of British practice 

in respect nf undefeated Governments is faulty, or the t·erms "early date", 

"shortly", and so forth, are to be taken in a sense which makes them 

inapplice.ble to the period September 5, 1925 - June 28, 1926. 

The difficulties of interpreting and applying Keith's dicta 

would be considerably less if he had stated clearly which of them are to 

be considered as superseding which others, and which are to be taken, 

even after the publication of subsequent statements on the same subject, 

as still in full vigour and effect. 

Evatt's view of British practice is stated rather cautiously 

and, as a rule, by implication. But there seems little doubt that he 

thinks Mr. Asquith's doctrine justified. 

Vfuere precedent is not conclusive and authorities differ, it 

becomes necessary to consider carefully the reason for any particular 

view of constitutional practice. Here, mutatis mutandis, the arguments 

of the New Statesman article of July 31, 1926, are in point.(l) It seems 

(1) See above, P• 275. 
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obviously undewirable to allow a Prime Minister to play a game of co?stitu

tional ping-pong in which, rejected by the electors, he appeals to the 

House, rejected by the House he appeals to the electorate again, and so 

on indefinitely; and this argument would seem to have special force if the 

appeals took place at frequent intervals. A Prime Minister who gets a 

dissolution, carries on for three or four years, is then defeated in the 

House and asks for a dissolution, seems, as a matter of public policy, to 

have a stronger case for getting it than one who has had a dissolution, 

carries on with the new House for less than a year, and then, on defeat 

in the House, asks for a second dissolution. Both precedent and authority 

provide strong ground for the view that a Prime Minister who has had one 

dissolution and is defeated in the new House within a year is not entitled 

to a second dissolution unless (a) meanwhile his opponent·s have either 

formed a Government and been defeated and resigned (declining to avail 

themselves of their right to a dissolution), or have had a chance to form 

a Government and have declared themselves unable to carry on with the 

exist L~rt House, or (b) some great new issue of public policy has arisen, (1) 

or (c) some major change has taken place in position o~ parties, or (d) an 

effective alternative Government is cle~ly impossible.(2) 

(1) Cf. the hypothetical case which might have arisen if Lord Salisbury, 

in 1885 or 1895, had tried to carry on with the existing House and had 

been defeated. 

It must be noted that the argument in the text applies only to a 

Government which has already had one dissolution. 

(2) Both conditione (c) and (d) appear to have been present in New Bruns

wich in 1857. (See above, pp. 76-77, and below, p o 327 ) • None of the 

conditions (a), (b)c~r (d) was present in Canada on June 28, 1926. 
. 1\ 
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We have been considering, in the light of British practice, Mr. 

King's position as a Prime Minister defeated in the House of Commons •. But 

it must be emphasized that he was not simply a defeated Prime Minister. 

He was a defeated Prime Minister seeking a dissolution which would have 

prevented the House of Commons from pronouncing judgment on a motion of 

censure. No British Prime Minister has ever occupied such a position. 

No authority on British constitutional practice has ever even discussed 

whether a British Prime Minister in such a position would have a right 

to a dissolution. 

To say that, under British constitutional practice, Mr. King's 

claim to a dissolution upon defeat in a House elected under his own aus

pices lass than nine months before, when no great new question of public 

policy had arisen, and when a motion of censure was under debate, was 

weak, is putting it mildly. Under the practice in the Dominions, colonies, 

Australian States and Canadian provinces it was even weaker. In those 

jurisdictions there are many cases of refusal of dissolution to Governments 

with R far stronger claim than ~·:1r. King's: Governments enjoying the undoubt

ed confidence of the Commons (which Mr. King's did not), Governments defeat

ed in a House elected under their opponents' auspices, recently or even 

some considerable time before (which was decidedly not Mr. King's case), 

Governments (defeated or undefeated) against which no motion of censure 

was under debate (which again was not Mr. King's case). :Even apart from 

the vital consideration of the pending vote of censure, there appear to be 

no cases anywhere in the Empire in which a Government in the position of 

Mr. King's asked for and obtained dissolution. 

There have apparently(!) been some seven grants of dissolution 

( 1) I say "apparently" because not all the Australian or South African 

records have been available to me; see above, pp. 29, 105. 



322 

in the overseas Empire to Governments whose position (apart from the 

pending vote of censure) bore some resemblance to Mr. King's, but in every 

case critical examination discloses important differences. 

The first case is that of the Province of Canada in 1854. The 

Hincks-Morin Government had obtained a dissolution on November 6, 1851. 

In the session of 1852-1853, it had passed a Redistribution Act (c.l52) 

and a new Franchise Act (c. 153). The second session opened June 13, 1854. 

The Government announced that it proposed to pass a Reciprocity Bill and a 

further Franchise Bill, to introduce a Clergy Reserves Bill, and then to 

dissolve. On June 20, an amendment and sub-amendment to the Address, 

condemning the Government for not introducing a Seignorial Tenure Bill 

and fo ,. not secularizing the Clergy Reserves, ·carried 42-29. On June 23, 

Parli~ent was dissolved. 

The Hincks-MOrin Government, like Mr. King's had had one dissolu

tion and hafec·n defeated in a House elected under its own auspices. But 

there the resemblance ends. Parliament was in its second session, not its 

first; two years and seven months of a four year ter.m, not tan months of 

a five year term, had elapsed since the previous dissolution; there had 

been important changes in the franchise and redistribution of the constitu

encies, factors which, as Anson points out,(l) are ordinarily held to 

render dissolution proper; there were two great questions of public 

policy at issue; and, as the motion of want of confidence had been car

ried by a combination of Conservatives and extreme Reformers, there was 

no possibility of an effective alternative Government in that Parliament. 

Clearly, this case is about as different from Mr. King's as anything could 

be. 

The second case is that of Tasmania in 1872. Mr. Wilson's 

Government had obtained a dissolution on August 7, 1871. The second 

session of the new Legislature opened June 25, 1872. On July 20, the 

(l) See above, P• 142. 
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Government was defeated, 16-14, on a motion of want of confidence declaring 

that it had "no financial policy". On August 7, a motion to rescind this 

vote was lost, 15-14. On August 19, the Government secured a second dis

solution. 

Mr. Wilson's Government, like Mr. King's, had had one dissolution 

and had been defeated in a House elected under its own auspices. But in 

Mr. Wilson's case, unlike Mr. King's, Parliament was in its second session, 

not its first; more than a year had elapsed since the previous dissolution; 

and it could be argued that there was a great question of public policy at 

issue. 

The third case is also a Tasmanian one, 1912. The Lewis Govern

ment had obtained a dissolution, April 4. On June 14, before the meeting 

of the new Pa~liament, Sir Elliott Lewis gave way to a successor from his 

own party, Mr. A. E. Solomon. The state of parties was: Government 15, 

Labour 14, Independent 1. During the session Mr. Solomon suffered several 

minor defeats and was repeatedly sustained only by the Speaker's casting 

vote or by a majority of one. On December 13, when the session was almost 

over, the Independent member deserted the Government, and the Labour leader, 

Mr. Earle, gave notice of a vote of want of confidence. The Speaker then 

undertook to resign, and the Independent proved unable to come to terms 

with the Labour party after all. The motion of want of confidence was 

withdrawn, and Mr. Solomon got dissolution, December 27. 

In this case the Government had had the previous dissolution 

and less than nine months before, and there seems to have been no great 

question of public policy at issue. But Mr. Solomon's was the largest 

single party, and its strength was exactly half the House; and any alterna

tive Government would at best have been dependent on the Speaker's casting 

vote. This was certainly not the case in Canada in 1926. 

The fourth case is that of Victoria in 1921. The Lawson Govern-
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ment had obtained a dissolution, September 20, 1920. The election gave the 

Government (Nationalist) 31, the Labour party 20 and the Farmers' Union 13. 

Early in the second session of the new Parliament, July 27, 1921, the Govern

ment was defeated on an amendment to the Address expressing lack of confid

ence in its wheat, redistribution, l~d settlement and hydro-electric policies. 

On August 2 it obtained a second dissolution. 

Here also was a Government which had had one dissolution, only 

ten months before, and had been defeated in a House elected under its own 

auspices. But Parliament was in its second session, not its first; there 

were great issues of public policy at stake, notably the quewtion of a 

wheat guarantee; and it seems probable, in view of the strong mutual antagon

ism of the Labour and Farmers' parties that no alternative Government was 

posslble in that Parliament. 

The fifth case is that of Manitoba in 1922. The Norris (Liberal) 

Govel'Iliilent had obtained a dissolution on March 27, 1920. The elections 

returned 21 Liberals, 9 Conservatives, 13 Farmers' party and 11 Labour. 

The Government was able to survive the first session, but during the 

second, on Harch 14, 1922, it was censured, 27-23, for failing to carry 

out the Legislature's instnlction of the previous session to abolish the 

Public Utilities Commission. The Government thereupon resigned, not asking 

for a dissolution. The Conservative leader was reported to be willing to 

form a Government, but as the Labour party was also reported to be ready 

to support Mr. Norris in order to finish the session's business,no one 

seems to have taken this seriously. The Lieutenant-Governor, himself former

ly an active Conservative, requested Mr. Norris to withdraw his resignation 

and complete the session's work. In a letter read to the Assembly March 2o, 

His Honour said that the views of the various groups were "fundamentally 

divergent", that there had been and would be "no cohesion or continuity of 

co-operation; and that no Opposition group had any mandate from the electors. 
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He therefore asked Mr. Norris to carry on till an "early election", adding, 

"I will accept your recommendation, subject to Supply being granted, that 

the electorate be consulted as soon as the antecedent necessary steps are 

taken." Mr. Norris agreed to withdraw his resignation on these terms, and 

the other parties accepted the arrangement. Prorogation took place April 6, 

and dissolution June 24. 

The Norris Government, like Mr. King 's, had had the previous 

dissolution and had been defeated in a House elected under its own auspices. 

But two years had elapsed since the previous dissolution; the Legislature 

was in its second session, not its first; the Government did not ask for 

dissolution till after it had resigned and then withdrawn its resignation 

at the express request of the Lieutenant-Governor; an al. ternative Govern

ment was clearly impossible; and the Government ultimately secured unanimous 

consent to finish the business of the session and then dissolve. There is 

certainly no precedent here for Mr. King's claims in 1926. 

The sixth case is that of the Australian Cormnonweal th in 1929. 

The Bruee Government had obtained a dissolution, October 9, 1928. In 

September 1929 its Maritime Industries Bill (which had been declared by 

Parli~ent to be an urgent measure) was ~ended in committee so that it 

would not come into force till after a referendum on the subject. The 

Government then obtained a second dissolution, September 16, 1929. 

Mr. Bruce had had one dissolution, eleven months before, and 

had been defeated in a House elected under his own auspices. But, as 

there was no constitutional provision for a referendum on the Maritime 

Industries Bill, the House, by passing the amendment it did, virtually 

invited dissolution, and for the express purpose of deciding a great 

question of public policy. MOreover Evatt~at least considers it highly 

improbable that Mr. Scullin, the Leader of the Opposition, could have 

formed a Government which could have carried on in that Parliament.(!) 

(l) The references for all these cases will be found in Chapter IJ. 
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~his case also, therefore, provides no support for Mr. King. 

A seventh case, that of New Brunswick in 1857, comes nearest to 

providing anJ ground for Mr. King's claim in 1926. The Fisher Government 

(Liberal) had been dismissed, and a forced dissolution had taken place 

under the auspices of its successor, the Gray-Wilmot Government, on May 30, 

1856. The issue of the election was the repeal of prohibition, an issue 

which to a considerable degree cut across party lines. The Government 

was victorious, and in a short special session of the new Legislature it 

carried repeal by an overwhelming majority. Almost at once, however, its 

majority began to crumble. 

At the opening of the second session, February 23, 1857, it 

became clear that the Liberals had returned to their party allegiance. 

Apart from the Speaker, the numbers of Government and Opposition members 

were equal: 20. On a want of confidence amendment to the Address the 

Government was sustained only by the Speaker's casting vote. On March 12, 

a motion for an Address on an appointment to the Upper House was carr~ed 

against the Government by 22-18, but the two Government supporters who on 

~his occasion voted with the Opposition appear to have made it clear that 

in general they continued to support the Government. On an Election Bill 

~he Government won by 21-19, but only because the Speaker had vacated the 

chair, appointed an Opposition member to it pro tem., and had then vote~ 

with the Government as an ordinary member. On March 21, an amendment to 

a Government Railway Bill was carried against the Government by 19-17; 

but the Government accepted the amendment and carried on. Within a few 

days, however, the desertion of a Government supporter made it evident 

above. By way of further contrast to Mr. King's position in 1926, 

note the South African case of 1920 (ppy--------age~e~, and the Mani

toba case of 1879, (pp. 88, 102, ~bove). 
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that Ministers could not hope to carry on in the existing House. On 

March 26, immediately after the reading of the Journals, Mr. Gray announced 

that the Government had advised immediate prorogation with a view to 

dissolution. The Opposition (which had as early as February 24, declared 

that "it was time for the Government to advise a dissolution") thereupon 

moved a resolution calling on the Government to resign because it had 

"declared ••• its inability to carry on the business of the country". 
~. ...... ., 

After some hours, further debate on this motion was interrupted by proroga

tion, and on April 1 the Legislature was dissolved. 

As in Mr. King's case, this Government had had the previous 

dissolution, only ten months before. There was a motion of want of confid

ence under debate when prorogation took place. But the Legislature was 

in its second session, not its first; during most of the session the 

Government had been able to count only on being sustained by the Speaker's 

vote; an alternative Government would certainly have had to elect a new 

Speaker, and ·.rould than have been dependant on his casting vote; there 

was no third party; the Legislature had been elected, by a forced dissolu

tion, to deal with a single question, and with the carrying of repeal 

its "m~u1date" might be considered to be "exhausted";(!) the motion of 

want of confidence of March 26 was not a motion censuring the Government 

for misconduct, but in effect merely a protest that dissolution was unneces

sary; the request for dissolution was made before the motion of want of 

confidence was moved, not while it was under debate; the Opposition had 

urged the Government to dissolve; and the return to party lines in the House 

meant a major change in the political situation, on which it might be held 

that it was desirable to take the verdict of the electorate.(2) 

(1) See Evatt's words, quoted above a1pp. 170-171. 

(2) cr. General Smuts' reasons for advising dissolution on December 31, 1920; 

see above, :'P• 102. 
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Obviously these factors in the New Brunswick situation in 1857 

were not present in Canada on June 28, 1926. But even if the two situations 

could be held to have been substantially the same, it can hardly be claimed 

that because a Lieutenant-Governor or New Brunswick in 1857 granted a dis

solution in certain circumstances, therefore all Governors and Governors

General throughout the Empire are bound to follow his example forever after. 

As Jennings SSJs, a single precedent does not create a rule, it must be 

generally accepted as creating a rule; a fortiori, a single, early and 

perhaps objectionable, precedent cannot be taken as outweighing a long 

course of precedents and authoritative opinions in a contrary sense. 

It may be noted that the Lieutenant-Governor who granted this 

dissolution in New Brungwick in 1857 certainly did not consider his action 

as binding him to grant dissolutions automatically, for as Governor of 

Victoria, in 1872, he refused dissolution to the Duffy Government, whose claim 

was certainly in many respects far stronger than that of the Gray-Wilmot 

Government in 1857.(1} 

In all these cases, also, it must again be emphasized that there 

was no motion or censure under debate when the respective Governments 

asked for dissolution. 

The Report or the Imperial Conference of 1926, that in all 

essential respects the relationship between the Governor-General and his 

Ministers is the same as that between the King and his Ministers, might 

(l} See above, PP• 33-34, 76. 

With regard to the want of confidence motion of March 26, 1857, it 

may be noted that if the Opposition had wished to dela, prorogation long 

enough to bring it to a vote, it could presumably have taken the same 

action as the Opposition in Newfoundland on April 14, 1894, moving and 

carrying a motion that Black Rod be not admitted. 
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seem to have rendered all but United Kingdom precedents inapplicable at 

least from that date. But, as we have seen, neither Keith nor Evatt 

takes this view; and Keith seems still to think that Dominion practice 

can vary from that of the United Kingdom. In support of this view he 

could of course adduce the fact that the phrase "in all essential respects" 

may be open to a variety of interpretations, and that the variations from 
~ 

British usage which, at least as late as 1928 (and perhaps even down to 

1933) he considered existed in the Dominions, were not variations in 

"essential rebi)eCts": they left the structure of responsible IOVernment 

essentially the same in the Dominions as in Britain. 

Anyhow, on Keith's version of Dominion usage, as set forth in the 

19 28 edit. ion of "Responsible Government in the Dominions", and even in "The 

Constitutional Law of the British Dominions" {1933), the logical conclusion 

is that when Mr. King, after suffering defeat in the House, asked for his 

second dissolution in ten months, Lord Byng's refusal was constitutional 

and pr.oper. "The normal case of refusal of ministerial advice is when a 

Ministry defeated in the Lower House ••• asks for a dissolution." The 

Gover~or can refuse if he can find another Cabinet which will accept the 

responsibility. "'There mSf be an alternative Government which could carry 

on for the rest of the lite of the Parliament." That this possibility 

could not have been excluded in Canada on June 28, 1926, we have already 

seen. Vfuether Supply has been voted, Keith says, is a relevant point, 

thongh not a sine qua non. In Canada on June 28, 1926, Supply had not 

been voted. The length of time to go before a dissolution would come 

anyway was long: this "vital element" would have strengthened the case 

for refusal. The House had not been elected under the aegis of Mr. Meighen 

but under that of Mr. King himself. This point, according to Keith, is 

"doubtless of importance". 

EVatt also provides strong ground for saying that the refusal 
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was proper. He insists again and again, as we have seen, on the import

ance of the "parliamentary situation"; he declares explicitly that on 

June 28 there was ground for believing that Mr. Meighen could for.m an 

effective alternative Government and carry on with the existing House; 

he does not suggest that the "mandate" of the existing House was e.xhauated, 

that Mr. Meighen's Government would have had t'little or no popular backing", 

or that it "proposed to act", or would have been "dependent on the support 

of members who were proposing to act, in flagrant disregard of pledges to 

the el actors". He makes it quite clear that in his opinion, it was only 

when Lord Byng, having refused dissolution to Mr. King, granted it to Mr. 

Meighen so soon afterwards, that his action ceased~to be justified on 

accepted constitutional practice.(!} 

Again we may derive some enlightenment from considering hypo-

theticnl cases. 

I.ir. King, Mr. IDNart and Keith have all, inexplicably, referred 

to the Ramsa.Y MacDonald dissolution of 1924 as a "precedent" for Mr. King. 
(~) 

It was not.A But something at least very close to a precedent for Mr. King's 

request would hav~ occurred in Britain in 1924 if ~~. Baldwin, on his 

defeat in the Commons in January, had asked for dissolution instead of 

resigning. The cases would not have been precisely the same, for Mr. 

Baldwin's defAat came at the very outset of the session, Mr. King's only 

after the session had lasted nearly six months. But Mr. Baldwin, like 

Mr. King, would have been appealing from defeat in the first session of 

a House elected under his own auspices. Will anyone pretend for one moment 

that he would have got a dissolution? Marriott, the only authority who 

has discussed this particular hypotheticalmse, says flatly that the King 

"might certainly have declined"; and no one has ventured to question this 

(1) "The King and His Dominion Governors", P• 62. On Evatt•s criticism 

or Lord Byng's subsequent actions, see below, pp. 380-381. 

().) ~~e abovet 1 r f· lb-5"-l."b/ 2../J-2..)'{ ?.._Cj'f -;J..q ~-. 
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opinion. Keith, indeed, indirectly endorses it and even goes beyond it: 

"If after one dissolution a government which ha~failed to obtain a majority 

thereat asked for a second • • • it would be impossible to accede to its 

request, as that would be to defy the popular verdict and to prevent the 

functioning of the Parliament which the electorate had returned." Mr. 

King's position differed from Mr. Baldwin's only in the length o£ time 

which elapsed between theopening of the session and the defeat. Why does 

Keith consider this single difference decisive? 

To take a second hypothetical case: Suppose thatin 1873 Sir John 

A. Uacdonald had not resigned but had waited for the vote on the motion 

of censure, and had been defeated. Would he then have been entitled to a 

dissolution? His claim would certainly have been stronger than Mr. King's. 

For, apart altogether from the fact that he would not have been trying 

to prevent the House of Commons from pronouncing its verdict, an appre

ciably longer time would have elapsed since the previous dissolution: 

Parliament was in its second session, not its first. But Sir Richard 

Cartwright, in an elaborate discussion of various things which might 

have happened, did not even mention any notion that Sir John, if defeated 

on the vote of censure, could have got a dissolution. Cartwright in 1912 

was no parliamentary novice. He was a statesman with more than forty 

years' experience of Parliament and twenty years' experience of Cabinet 

office. Does anyone seriously believe that Cartwright, Blake, or Macken:ie, 

or any other Liberal statesman of that period, would have admitted that Mac

donald, if defeated in November 1873, could have got a dissolution? 

Mackenzie's opinion at least is not in doubt, for he made it 

perfectly clear in his discussion of the Ontario crisis of 1871. The 

Sandfield Macdonald Government, which had held office in Ontario from 

1867, obtained a dissolution on February 25, 1871. The new Legislature 

met December 7. On December 11 Blake moved what he described as a motion 
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or want of confidence: an amendment to the Address calling on the Govern~ 

ment to bring certain railway aid grants before the Assembly. Next day 

the Provincial Treasurer declared that it "made no difference" to the Govern

ment whether or no the amendment carried; the Government could accept it. 

On the same day, however, Dr. McCall moved a sub-amendment, that it was 

inexpedient to consider the matter till certain contested elections had 

been decided. On the motion to adjourn, the Government was defeated, 35-33. 

On December 13 the sub-amendment was defeated, 40-32. On December 14 Blake's 

motion was carried, 40-33. As the Government showed signs of considering 

this less than decisive, Mackenzie, insisting that the vote on Blake's motion 

showed want of confidence, nevertheless moved a straight want of confidence 

amendment to the Address. On December 15 Blake said that the Government 

had been defeated in three divisions, and had been defeated on a vital 

matter of public policy. He therefore demanded its resignation. Sandfield 

Macdonald replied that as so many seats were still vacant he would take 

no step of any kind. The Provincial Treasurer resigned, but the rest of 

the Ministers retained their offices. Mackenzie's motion carried, 37-36. 

On December 18 the Lieutenant-Governor, replying to the resolution of no 

confidence which had been communicated to him, said that the terms of the 

resolntion were beside the point. His Ministers had not attempted, in 

their use of the railway aid fund, to carry out a "usurpation fraught with 

danger to public liberty and constitutional government". They had taken 

no action except in accordance with the Act passed by the Legislature. 

Blake thereupon moved a further motion of want of confidence: "That the 

continuance in office of the remaining Ministers is under existing circum

stances at variance with the spirit of the constitution". Sandfield 

Macdonald moved in amendment that when the House adjourned it sttnd 

adjourned to January 9, 1872; then, when the seats were all filled, he 

would test the feeling of the House, and, if defeated, would resign. 
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A certain Dr. Clark, protesting against this, declared that the Govern

ment had no choice but to resign or dissolve Parliament. Mackenzie there·· 

upon intervened. He admitted that a defeated Government "had a right to, 

under certain circumstances,(l) advise a dissolution of the House. But 

in the present case the Premier did not dare to advise a dissolution, 

and the Lieutenant-Governor would not dare to carry it out if he had been 

so advised."(2) 

The resemblances between Sandfield Macdonald's position on 

December 181 1871, and Mr. King's on June 28, 1926, are close. Each had 

had the preceding dissolution, after three years and eight months of 

office. The time which had elapsed since that dissolution was in each 

case almost ten months. Each had suffered defeats in a House fresh from 

the electors and elected under his own auspices. The differences between 

the two easos are: (a) Macdonald was defeated within a few days of the open

ing of the first session of the new House; Mr. King had succeeded in main

taining himself for nearly six months. {b) Macdonald had suffered four 

defeats, Mr. King only two (or three, if the vote on the Speaker's ruling 

is counted).(3) (c)Macdonald had been defeated on a vote or votes of want 

of confidence, Mr. King had not. (d) Macdonald, after his defeats, had 

not succeeded in scoring a single victory; Mr. King, after his two or 

three defeats, had succeeded in carrying the adjournment of the deba~e 

(1) The caution of this phrase is noteworthy. 

(2) Ontario Debates, Second Parliament, First Session, PP• 5-26. Mackenzie's 

statement is on p. 26. 

(3) Mr. King's Government had also been defeated 74-41, in Committee of 

Supply, on a motion that the Chairman do leave the Chair, March 18, 

1926. (Commons Debates (Canada), 1926, p. 1685.) But this was a "snap 

vote". 
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by a majority of one. (e) Macdonald had allowed the House to pronounce 

its verdict, Mr. King had not. (f) In Macdonald's case there were a con-

siderable number of contested seats vacant, in Mr. King's there were not. 

The second and fourth points can hardly be regarded as of much importance. 

The fifth at least cancels out the third. The sixth seems to tell as 

heavily in Macdonald' s favour as the first in Mr. King's. In short, Sand

field Macdonald's claim to a dissolution on December 18, 1871 seems to have 

been at least as strong as Mr. King's on June 28, 1926; yet Alexander Mack~

zia said that Sandfield Macdonald "did not dare" to ask for a dissolution, 

and the Lieutenant-Governor would not have "dared" to grant it if he had 

asked. 

The Opinions of Keith and Dawson on the Refusal of 

Dissolution in Canada, June 28, 1926. 

On the Canadian case itself, Keith's verdict in 1928 was: "It .- ·~ 
must have been clear from the first that ~~r. Meighen~ could not carry on 

without a dissolution and must exact a promise of one. That fact condemns 

utterly Lord Byng's action, for, by accepting as a Prime Minister one who 

must equally have a dissolution, he converted himself into an out-and-out 

partisan of the Conservative party, and degraded the office of representa

tive of the Crown by perverting it for party purposes. "(1) The "fact" 

on which Keith bases this very serious and strongly worded charge is, we 

have seen, not a fact at all, but an awsumption, not only unsupported by 

evidence but contrary to the evidence. The charge of partisanship assorts 

strangely with Keith's other charge, six pages farther on in the same book, 

that Lord Byng considered the Governor-General of a Dominion "an umpire 

(1) "Responsible Government in the Dominions", 1928 ad., PP• 147-148. 
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between parties" (for which also there is no evidence whatever).{!) 

Ten years later Keith had become a great deal milder: "To Lord 

Byng the situation presented itself in the light of an effort to avoid a 

decision on a motion of censure, and he had regard also to the fact that 

the normal dissolution in 19.25 had failed to give the Liberal party a 

clear lead.(2) ••• It seemed to him, therefore, just to give the Opposi-

tion the opportunity of dissolving Parliament. • 

clearly went beyond any relevant precedent."(3) 

• • In his action he 

The suggestion that Lord 

Byng refused dissolution to Mr. King in order to grant it to Mr. Meighe~ 

is, again as we have seen, unwarranted. What the "relevant" precedents 

are Keith states elsewhere. The Ramsay MacDonald case, which bore no 

resemblance whatever to Mr. King's, he considers for soma unknown reason 

not only relevant but "conclusive". "Colonial" precedents are irrelevant. 

This convenient generalization, as we have already shown, is almost com

pletely unjustified.(4) Precedents drawn from Newfoundland, the Austral

ian States or Canadian provinces are also irrelevant.(5) Why this should 

(1) Ibid., P• 154, note 2. 

(2) A delightful euphemism. 

( 3) "The Dominions as Sovereign States", PP• 220-221. 

(4) See above, PP• 104-105, 111-112. 

(5) "Lord Byng's action is, of course, perfectly constitdional ••• if 

Canada has the same status as the states of Australia or her own prov

inces." (Manchester Guardian, July 8, 1926.) "Colonial precedents 

would have justified the refusal to Mr. King had Mr. Maighan been able 

to form a Government and command a majority in the Commons." (Scotsman, 

May 11, 1927.) "In the opinion of Lord Byng, ••• Canada was in 

constitutional usage as in law no more than a Colony, subject to the 

rules applicable to Newfoundland or an Australian State." ("Responsible 
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be so, Keith does not explain. The 1926 Imperial Conference included 

Newfoundland in its list of Dominions, in which the relationship between 

the Governor and hie Ministers was declared to be the same in all essential 

respects as that between the King and his Ministers. EVatt declines to 

recognize the validity of any distinction in this context between the 

Australian States and the Commonwealth, and there seems no reason to dis-

sent from his view. Nor does there seem to be any reason for excluding 

precedents from the Canadian provinces, unless it can be shown that in 

any given case the Lieutenant-Governor was acting specifically as a 

Dominion officer.(!) Keith does not say whether he considers Australian 

Commonwealth precedents relevant; as there had been three cases of refusal 

there, one as late as 1909, the omission is curious. Presumably he felt 

that the grant of "double dissolution" in 1914 rendered the precedents of 

earlier refusals obsolete: a highly doubtful proposition, as Evatt has 

shown. 

In his latest works (1939 and 1940) Keith appears to have 

abandoned the whole "status" argument, for he there introduces the Canadian 

case of 1926 in the context of British practice, and the sweeping assertions 

and violent denunciations of the earlier works give way to temperate state-

ments that Lord Byng' s action was "erroneous", "an unfortunate error of 

judgment". He is now careful to say that the refusal to Mr. King, fol

lowed by the grant to Mr. Meighen, "looked like political partisanship, . 
though in fact it was not." The effect of this last statement, presumably 

a belated attempt to make amends for the aspersions on Lord Byng's public 

Government in the Dominions", 1928 ed., P• 146.) Whether Lord Byng's 

actions really showed that be thought anything of the sort is discussed 

below, PP• 390-399. 

(1) See above, PP• 5-8. 
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character in 1928, is unfortunately somewhat marred by the footnote refer-

ence which accompanies it:"Responsible Government in the Dominions", 1928 

edition, PP• 146-152; precisely the passage in which the unbridled accusa-

tions of partisanship occur! 

MacGregor Dawson says that Lord Byng shoWi have granted the 

dissolution, whether Mr. King made his request while the motion of censure 

was under debate, or waited till it had been passed. As to the former 
,- -1 

he observes: "It seems to the present writer that LMr• King'~ advice 

was indeed bad advice. For as the Premier was at least in difficulties 

with Parliament, the Leader of the Opposition had a right to see whether 

he could carry on an alternative government •••• It was proper that he 

should have an opportunity to try, in order to save the need for another 

general elect ion"; but the Governor-General should none the less have 

grant8d the dissolution.(!) There is a manifest contradiction here. If 

Mr. lleie>hen "had a right to see whether he could carry on an alternative 

government", then the Governor-General was bound to refuse to let Mr. King 

deprive him of that right. Constitutional rights are not enjoyed simply 

by grace of the Prime Minister and during his pleasure. To suggest anything 

of the sort is to betray a fundamental incomprehenaion of the very nature 

of constitutional government. 

Yet elsewhere Dawson actually declares that Lord Byng's refusal 

of dissolution, though "dictated beyond doubt by the worthiest of motives", 

showed "an ignorance of constitutional usage which is almost impossible 

to credit", and that "The whole incident furnished an excellent illustra-

tion of the folly of placing an undue reliance upon precedent alone, 

particularly if it was to be interpreted by one who did not understand 

what it all really signified."(2) As the situation Lord Byng had to deal 

(1) Dalhousie Review, vol. 6, PP• 334-335. 

(2} "Constitutional Issues", P• 66. 
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with was without precedent, it is a little hard to understand the first 

part of the last sentence. Presumably it is intended to suggest that Lord 

Byng based his action on the fact that there had been refusals elsewhere, 

without considering the differing circumstances in which they took place. 

This assumption is not necessary; there is no evidence that Lord Byng 

"relied upon precedent alone"; and the implied charge that he "did not 

understand what it all really signified", like the charge of "ignorance 

of consti bltional usage", recoils upon the head of the accuser. 

·weather, then, we consider Mr. King on June 28, 1926, a defeated 

or an undefeated Prime Minister, and whether we consider United Kingdom 

or Dominion conventions applicable {assuming that they were, or are, differ

ent), there is the strongest ground for saying that, in the circumstances 

of June 28, 1926, refusal of dissolution was perfectly constitutiOnal, 

and indeed that to grant dissolution in such circumst~ces would have 

represented "a triumph over, not a triumph of, the electorate", a derelic-

tion of duty on the part of the Governor-General, and a perversion of his 

office for partisan purposes. 

There were, in fact, at least two plain and cogent reasons for 

refusal. (a) Ur. King was asking for dissolution whilea,motion of censure 

against hi.s Government was under debate in the Commons. The effect would 

have been to "choke and strangle Parliament" and prevent it from pronounc-

ing the judgment to which the country had an absolute right. (b) Mr. King 

was seeking to appeal from defeat in a newly elected House, elected under 

his own auspices,(!) and despite the fact that there was no great issue of 

public policy at stake. Zither of these reasons alone(2) would have been 

sufficient to justify refusal, on any theory of a parliamentary Constitution, 

any theory which would not reduce Parliament to impotence. Together they 

were irresistible. 

{1) And in response to his appeal for the decisive majority which, as of 
Septe~er 5, 1925, he considered indispensable. 

(2) And, as we have seen, there were plenty of others. 
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CHAPTER VI 

The Canadian Constitutional Crisis of 1926 (II) 

(a) The Const~tutionality of the Refusal in Relation to Mr. Meighen's 

Ability to Carry on with the Existing House 

The second main question raised by the events of June 1926 is, 

did the constitutionality of the refusal of dissolution depend on Mr. 

Meighen'e ability to carry on with the existing House of Commons? This 

question must be carefully distinguished from the other, which we have 

already considered: did the constitutionality of the refusal depend on 

whether there was a chance of Mr. Meighen's being able to carry on with 

the existing House? What we have to deal with here is rather a theory 

propounded by Mr. King in his policy speech of July 23: "I am prepared 

to say that there may be circumstances in which a Governor-General might 

find subsequent justification(!) for a refusal to grant a dissolution of 

parliament. Such might be the case, where Parliament is in session and 

the leader of another party having accepted the responsibility of the 

refusal of dissolution, demonstrates after compliance with all constitu

tional obligations that he is able to carry on the business of parliament 

by the majority he is in a position to command in the House of Commons. 

Clearly, any such possibility was not the case in the present instance."(2) 

The phrase about "compliance with all constitutional obligations" 

was no doubt intended to refer to the Government of Ministers without 

portfolio, and will be dealt with presently. The rest of the passage need 

not detain us long. It seems to imply that a refusal which was unconstitu

tional could acquire a sort of posthumous constitutionality if it turned 

out later that the leader of another party could actually carry on with 

(1) Italics mine. 

(2) Quoted in Keith, 11 Speeches and Documents on the British Dominions", 

P.P• 153-154. 
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the existing House, but that if it turned out he could not, the unconstitu

tionality of the refusal would remain unpurged. As this is not a self-

evident proposition, and Mr. King offers in its support neither autho~ity 

nor argument, it seems unnecessary to discuss it further. It is, of_course, 

quite another matter to argue, as distinguished authorities do, that when 

it turned out that Mr. Meighen could not carry on with the existing House, 

then he was not entitled to a dissolution, and the Governor-General should 

have recalled Mr. King.(l) 

(b) The Constitutionality of the Refusal in Relation to the Constitution-

ality of the Government of Ministers without Portfolio. 
I -

The third main question is, did the constitutionality of the 

refusal depend on the constitutionality of the Government of Ministers 

without portfolio? This is not quite so simple. Mr. King, in the House 

of Commons, contended that if the responsibility for the refusal could be 

assumed only by a Government which was unconstitutional (as he contended 

Mr. Meighen's was), then the refusal itself was unconstitutional ab initio. 

The argument might be stated thus: The Government could not take office 

till it had been officially approved by the Governor-General; if, when the 

list of Ministers was presented to him, he saw that the arrangements it 

embodied were unconstitutional, that the Government proposed was, constitu-

tionally speaking, no Government at all, and if Mr. Meighan said that he cuuld 

f'orm no other kind_Qf Government, then it would have been clear that there 

was no chance of forming an alternative Government able to carry on with 

(1) See below, PP• 380-38l.It is also another matter to argue that Mr. 

Meighen's subsequent inability to carry on without a dissolution proved 

that, on June 28, there was no possibility that he could so carry on. 

With this confusion of thought we have already dealt. 
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the existing House, and most, if not all, of the justification which could 

otherwise be advanced for the refusal would disappear; Mr. Meighen would, 

in effect, have been confessing that he could not carry on government in 

the existing House of Commons. 

But both the conditions are essential to the argument. If Mr. 

Meighen coul~ have formed a Government in the ordinary way {and there is 

little, if any, doubt that he could),(!) then the whole argument falls to 

the ground. On the other hand, even if he could not have formed a Govern--
ment in the ordinary way, if the Government of Ministers without porttolio 

was constitutional, again the whole argument collapses. 

(c) The Constitutionality of the Government of Ministers without Portfolio 

This brings us to the fourth main question: was the Government 

of Ministers without portfolio constitutional? 

It was by no means unprecedented. In Prince ~ward Island, from 

1859 to 1863, all office-holders were by law excluded from the Legislature, 

so thAt the Cabinet consisted exclusively of Ministers without portfolio. 

In the same province on April 23, 1872, Mr. R. P. Haythorne, M.L.C., formed 

a Cabinet consisting exclusively of Ministers without portfolio, which 

held office for the rest of the session, a period of more than two months. 

The tremier himself held no departmental office,(2) and two non-members 

of the Legislature were appointed Colonial Secretary and Attorney-General 

pro tem. The latter at least was still in office on March 6, 1873, when 

the Haythorne Government obtained a dissolution.(3) 

(1) See the Progressive Memorandum of June 29 and Mr. Garland's statement 

of July 5; Dawson, "Constitutional Issues", PP• 85-88. 
(2) The office of President of the Executive Council was not recognized by 

laW until 1916 (6 George V, c. 1.) 
(3) Journals of the Legislative Assembly of Prince Edward Island, 1872, 

PP• 9, 19-25, 153-154. 
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In Newfoundland, when the Kent Government was dismissed, earl~ 

in 1861, Mr. Hoyles took office as Premier without portfolio, and it was 

not till October 9, more than seven months later~ that he accepted the 

portfolio of Attorney-General. All his Ministers in the Assembly appear 

to have been Ministers without portfolio at least till the dissolution 

which followed the almost immediate defeat of the Hoyles Government in the 

Assembly; and the various departments, as in Mr. Meighen's temporary Govern-

ment, appear to have been administered by acting Ministers of departments 

for some time. Mr. Carter was still only "acting Colonial Secretary" as 

late as February 14, 186~; there was still an t•acting Receiver-General" 

on February 10, 1862, and an "acting Financial Secretary•• as late as 

December 31, 1861.(1) 

Tn Newfoundland again, in 1874, all the Ministers in the Assembly, 

including the Premier, were without portfolio throughout the session, and 

where they administered departments they did so only as acting Ministers.(2) 

Again, in 1894, in the same colony, Mr. Goodridge's Government, 

which took office April 14, consisted of the Premier and six other Ministers, 

all without portfolio, with five of the six as "acting Ministers" of the 

various departments. This situation continued till after the second session 

of the year (August 2-9), during which this Government got Supply and pro

cured the passing of several other bills.(3) 

On December 13, 1894, the Goodridge Government gave place to Mr. 

D. J. Greene's Government, which held office till February 8, 1895. This 

Government consisted of the Premier and four other Ministers, all without 

portfolio, with the four as "acting Ministers" of the various departments. 

(1) Journals of the Legislative Council of Newfoundland, 1861, ~assim; 
information from an unpublished History of Newfoundland by S1r Alfred 
Marine, K.C. . 

{2) Journals of the Legislative Assembly of Newfoundland, 1874, p~ss4m. 
{3) Journals of the Legislative Assembly of Newfoundland, 1894, f1rst 

session, PP• 53-54; second session, passim; Royal Gazette, 1894-1895, 
vol. LZJL~II, no. 16. 
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Between the opening of the session, December 15, 1894, and the Government's 

resignation, the Legislature passed a Loan Act, a Currency Act, Acts wind

ing up the colony's two banks, Acts assuming the notes of thes6 two banks, 

a Seal Fisheries Act, a St. John's Municipal Act (Amendment) Act, an Inland 

Fisheries Act, and an Act respecting the Election Act of 1889.{1) 

assumed 

Again, in Newfoundland in 1909, the Morris Government, which 

office March 3, consisted (till April 10) of the Premier and six 

other Ministers, all without portfolio, with the six as "acting Ministers" 

of the varicus departments.(2) During this period the Legislature met for 

one day, March 30. 

In Queensland, on July 20, 1866, Mr. Herbert's entire Govern-

ment appeared in Parliament simply as Executive Councillors, without 

portfolio, for the express purpose of avoiding by-elections till after the 

passing of urgent financial legislation. On July 24, Mr. Herbert•s col-

leagues accepted portfolios and vacated their seats. He himself remained 

as Premier, without portfolio, till August 7, when he retired.(3) 

In New Zealand, from Saturday, October 13, to MOnday, October 15, 

1877, Sir George Grey and his three colleagues occupied no departmental 

offices.(4) 

In all these cases,(S) the Prime Minister, as well as his col

leagues, was without portfolio; so that if there were any ground for con

sidering Mr. Meighen's temporary Cabinet unconstitutional, these other 

temporary Cabinets{most of which lasted much longer than Mr. Meighen's) 

(1) Journals of the Legislative Assembly of Newfoundland, 1894-1895, 
pp. 1-49; Royal Ga1ette, vol. LXXXVII, "Extraord~nary" issue. 

(2) Royal Gazette, vol. CII, no. 10 and subsequent 1ssues. 
(3) Parliamentary Debates (Queensland), 1866, vol.III, PP• 533-572; .G.:W. 

Rusden, "Australia", vol.ri:i P• 599. 
(4) Parliamentary Debates (New Zealand), 1877, vol. XXVII, p.111. 
( 5) The list is not necessarily exhaustive. Many of the Newfoundland and 

Australian documents are not available in Montreal, Ottawa or Toronto. 
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would be even more unconstitutional. 

Cabinets in which only a minority, often only a sma~l min?rity, 

of tpe Ministers held portfolios, have been even commoner. In Prince 

Edward Island, from the est~blishment of responsible government till 1859, 

and again from 1863 to 1873, the typical Cabinet was one of three Ministers 

with, and six without, portfolio,(!) In Mr. Qwens' Cabinet (1873 -1876), 

the Premier and five others held no portfolios, and there were three Minis

ters with portfolio. The same was true of Mr. Warburton's Cabinet (1897-1898) 

and Mr. Farquharson's (1898-1901). In Mr. Haszard's Cabinet, from February~.l 

till November 18, 1908, the Premier and five other Ministers held no port

folios, there were two Ministers with portfolio, and the Attorney-General 

was outs~de the House altogether. From November 18, 1908 till May 16, 1911, 

Mr. Haszard was Attorney-General, and his Cabinet consisted of three Minis-

tare with, and six without, portfolio. The Cabinets of Mr. Davies (1876-

1879), Mr. Sul1ivan (1879-1889), Mr. Palmar (May 16-December s, 1911), 

Mr. Mathieson (1911-1917), Mr. Arseneault {1917-1919), Mr. Stewart (1923-1927), 

Mr. Saunders (1927-1930) and Mr. MacMillan (1933-1935), consisted of three 

Ministers with, and six without, portfolio, Mr. MacLeod's Cabinet {1889-

1891) had three with, and four without, portfolio; Mr. A. Peters• (1901-

1908), three with, and five without; Mr. Bell's {1919-1923} four with, and 

five without; Mr~ Lea's {1930-1931) three with, and six or seven without; 

Mr. Stewart's {1931-1933) four with, and four or five without. It seems to 

have been only since 1923 that any Prince Edward Island Cabinet has had 

more Ministers with.than without portfolio.{2) 

(1) Jour~als an~ebates of the Legislative Assembly of Prince Edward Island, 
pass~m. _ . 

{2) Canada Year Book, 1924, pp.75-76; Journals of the Legislative Assembly 
of Prince Edward Island, 1874, 1877, 1879 (p. 17), 1890, 1891, 1898, 
1899, 1902, 1908, 1909, 1912 (pp. 13-14), 1918 {p.2), 1920 (p.lO), . 
1924, 1928, 1930, 1932, 1934, 193G; Royal Gazette, vol. I, no. 19, p.S, 
and no.22, p.S; vol. IV, no.37; vol. 38, no. 21, P• 77. 
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In Nova Scotia, the Annand Government (1868-1875) appears to have 

consisted of three Ministers with, and four without, portfolio; the Hill 

Government (1875-1878) and the Holmes Government (1878-1882) of three with, 

and six without; the Pipes Government (August 1882-July 1884) of three 

with, and five without (including the Premier); the Murray Government (1896-

1923) of three with, and five without; the Armstrong Government ( 1923-

1925) of four with, and six wtthout.(1) 

In Newfoundland, in 1898, Sir James Winter's Cabinet had three 

Ministers with portfolio, and four without; in 1899, two with, and four 

without. In 1901 and 1902, Sir Robert Bond's Cabinet had three with, and 

six without; in 1903, two with, and five without. In 1928, Sir Richard 

Squjres· Cabinet had four with, and six without, and this seems to have 

J.asted t 1.11 1932. ( 2) 

There have also been plenty of Cabinets in which, while most 
' of the Ministers held portfolios, the Premier himself did not; for example, 

in Tasmania, Mr. Weston {April 25-May 12, 1857 · and November 1, l860-Ju1y 22, 

1861); Mr. Kennerly (July 30, 1873-1876}; Mr. Dobson (August 17, 1891-

April 12, 1894); Sir ~. N. c. Braddon (April 12, 1894 till at least the 

end of 1896); Mr. Ogilvie (June 22, 1934-1938); and Mr. Dwyer-Gray (1938- ); 
Sir Henry Parkas, in January 1887; in New SoPth Vfales, Sir William Lyne for a short time in 1899; in Ontario, 

1\ 
Mr. Blake (December 20-December 30, 1871); in New Brunswick, Mr. Clarke 

(1915-1916); in Newfoundland, Sir Edward Morris (apparently from 1909 till 

his retirement, January 3, 1918); in the Aust~alian Commonwealth, Mr. Deakin 

(1) Debates and Journals of the Nova Scotia Legislative Assembly and Legis
lative Council, 1868 and 1874, passim; Royal Gazette, vol. LXXXIV, 
no. 19, p.238; vol. LXXXVII, no. 43, p.446; vol. XCI, no.22, P• 214 
and no. 32, P• 316; vol. CV, no. 30, p. 332; Canada Year Books, 
1924, PP• 76-77; 1932, P• 81 and 1936, P• 90. 

( 2) Year Books of Newfoundland, 1898 (pp. l8-18B), 1899(p. 18·), 1901 (p. 18), 
1902 (p. 18), 1903 (p. 17), 1932 (p. 18); Canadian Annual Review, 1928-
1929 (p. 98). 
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'~ a, 1909~pril 29, 1910).(1) 

A Cabinet or liinisters without portfolio was, however, certainly 

unprecedented in Britain( 2) or in the Dominion of Canada (as distinct from 

the provinces). But so were a great many other things in this annus mirabilia: 

Mr. King's claim that he was entitled to a second dissolution on November s, 

1925; his request for dissolution in the circumstances of June 28, 1926; --
Lord Byng's refusal; Mr. King's abrupt resignation, leaving the country, 

in his own words, with "no Prime Minister" and "no Government"; his failure 

to make any arrangements for the completion of the session's business; the 

circumstances of that failure.(3) 

(1) 

(2) 

(3) 

above, pp. 28-29• 
Journals of the Legislative Assembly of Tasmania, passim;/ Australian' 
Year Books; Parliamentary Debates (New South Wales), 189~, vol. C, 
P• 1312; Ontario Gazette, voJ. IV, no.51, p. 1491, and no. 52, p. 1521; 
Ontario Parliamentary Debates, 1871, p. 30; Journals of the Legislative 
Assembly of Ontario, 1871, pp. 39-42; New Brunswick Gazette, vol. 72, 
P• 295f Canadian Annual Review, 1909, p. 36; 1917, p. 188; 1918, p. 208. 
But note the Duke of Wellington's temporary Government in 1834, and Mr. 
Balfour's proposed temporary Government in 1913; see below, PP• 376-377 
Todd sAys that on the resignation or dismissal (italics mine) of Min- • 
isters in Britain, the outgoing Cabinet is bound to conduct the ordinary 
business or the House until its successor is appointed. ("Parliamentary 
Government in England", 1st. ed., vol. II, PP• 414-416.) Pitt, in 
1801, after his resignation, actually -moved the House into Supply, and 
also presented his Budget. In other cases where a change of Government 
took place during a session, only routine business was transacted in 
the interval between the resignation or dismissal of one Cabinet and 
the assumption of office by its successor, but this routine business 
was dealt with by the outgoing Ministers. In every case where the 
change took place near the end of a session, the former Cabinet and its 
supporters facilitated the winding up of the session's business. The 
precedents of 1885 and 1895 are especially notable, though in these 
cases an early dissolution was anticipated. When Mr. Cahan taxed Mr. 
King with having behaved in a manner unprecedented in Britain, Mr. King 
did not deny it. He merely replied that no British Cabinet had resigned 
in consequence of a refusal of dissolution. (Commons Debates (Canada), 
1926, pp. 5217, 5230-5231.) Such a resignation, howe~er, may be con
sidered equivalent to a dismissal, which is covered by Todd's words. 
In all the cases of refusal of dissolution in the overseas Empire, 
the outgoing Ministers appear to have held office till their successors 

were appointed. 
Mr. King (Commons Debates {Canada) 1926, p. 5223) said he was not asked 

to carry on. 
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The Legality of the Government of Ministers without Portfolio 

The next point is, was the Government of Ministers without portfolio 

illegal? Mr. King charged that it was, because {he said) the members of the 

Government had not been validly appointed, were merely "a group of gentlemen 

not one of whom is a minister of the crown".(!) He declared that '~here is 

not a single contract signed by honourable gentlemen opposite which will 

stand for an hour in a court of law", that no acts of the Government were 

"valid in any particular''. ( 2) He insisted: "There are no Ministers OPJ?OSite. "(3) 

Mr. Garland gave it as the opinion of the Progressives that the Conservative 

Government of ~,iinisters without portfolio "was not legally capable of function-

ing ejther as to the introduction of money bills or estimates or in the letting 

of necessary contracts."(4) But it is difficult to take these charges seriously. 

In the first place, Mr. King's charge runs directly counter to the 

charge of his own ex-Minister of Justice, that the Ministers without portfolio 

had automatic:'_lly vacated their seats by accepting offices of profit under the 

Crown.(5) Obviously if their appointments were invalid, they were not occupy-

ing officns of profit under the Crown and had therefore not vacated their seats; 

if they had vacated their seats, then ipso facto their appointments must have 

been valid. 

Second, the Liberal motion condemning the Government of Ministers 

without portfolio is very carefully worded so that it does not commit its 

authors to any assertion that the Government was illegal: the six members 

in question have vacated their seats "!! they legally hold office as adminis

trators of the various departments"; "if they do not hold such office legally, 

they have no right to control the business of Government in this House and 

(1) Commons Debates (Canada}, 1926, p. 5218. On this, note particularly p. 229, 
footnote 4. 

(2) Ibid., PP• 5228, 5253. 
(3) Ibid., P• 5235. 
(4) Statement of July 5; Dawson, "Constitutional Issues", p. 87. 
(5) Commons Debates (Canada), 1926, P• 5238. 
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ask for supply".(l) The motion asserts neither that the six members have -
actually vacated their seats, ~ that they do not hold their offices 

legally. It was presumably meant to suggest that one of the two charges 

must be true (which, as we shall see, does not necessarily follow);(2) 

but whatever the intention, it most certainly does not suggest a serene confid· 

ence in the charge that the Government was illegal. 

Third, the Liberals did not even raise the question of the new 

Government's legality till after they had moved a new sub-amendment to the 

Stevens amendment {a sub-amendment which was defeated), and a further sub

amendment had been passed, and the Stevens amendment as amended had been 

passed, and the main Cu~ms motion as amended had been passed, and a Liberal 

motion of want of confidence in the Government's fiscal policy had been defeat .. 

ed. The charge of illegality appears to have been an after-thought, produced 

only after some 98 pages of Hansard had been occupied with other matters.(3) 

( 1) Italics mine. 
(2) See below, pp. 372-373. 
(3) Two statements in the House might be quoted against this generalization. 

Mr. Robb, speaking on Mr. Rinfret's proposed sub-amendment to the Stevens 
amendment, June 29, p. 5138 of Hansard, questioned whether a Government·· 
"with only one member properly sworn in, the others all acting ministers 
• • • have any right to make appointments of any kind until they are approv 
by the people." But this does not seem to be a challenge to the Government 
legality, only to its constitutionality (in the sense of whether it was in 
accord with the conventions of the Constitution); and Mr. Robb's words seem 
clearly to contemplate the possibility that this Government of Ministers 
without portfolio could acquire the right to make appointments by going 
before the people and securing their approval. But no lawyer will venture 
to assert that the mere holding of by-elections, all the other circumstance 
remaining the same, would confer legality on what would otherwise have 
been illegal. If Mr. Robb's words are to be strictly construed, therefore, 
it is impossible to take them as a challenge to the Government's legality. 
The second statement is Mr. King's. At P• 5138 of Hansard, speaking on 
the vote of want of confidence in the Government's fiscal policy, he
quoted an inaccurate statement of Sir Henry Drayton' s that "the govern-··· 
ment ••• is not yet formed", and described it as "the strongest reason" 
for voting no confidence. But, Sir Henry to the contrary notwithstanding, 
the Government had been formed; the ground of Mr. King's argument (whose 
logical fallacy is discus~ed below) therefore disappears; and it is at 
least questionable whether byueing this quotation he was committing 
himself to the proposition that the Government was illegal. 
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Fourth, the Liberals on June 30 moved a vote of want of confidence 

in the new Government's fiscal policy. If the Government had no legal 

existence, it is hard to see how it could have a policy. If it had a 

policy in which it was possible to declare want of confidence, it must 

have existed. It is a sheer logical impossibility to vote lack of con

fidence in the non-existent policy of a non-existent Government. 

Fifth, the Liberals, through Mr. Cannon, reserved the right 

to challenge the votes of the five Ministers who voted in the final divi-

sion of the session,(l) though they had not raised this question on the 

preceding divisions since the change of Government. This suggests a 

greater degree of confidence in Mr. Lapointe's charge that the Ministers 

ware V'ilidly appointed and had vacated their seats than in Mr. King's 

that they ware not validly appointed. 

Sixth, the opinions of the Deputy Minister of Justice and the 

Clerk of the Privy Council that each Minister's appointment was perfectly 

legal and regular(2) have never been seriously challenged. 

Seventh, not even Keith, who, as we shall see, denounces in the 

strongest terms the device of appointing a Government of Ministers without 

portfolio, acting Ministers of the various departments, suggests that 

there was anything illegal about it.(3) 

Eighth, neither the Liberals nor anyone else attempted to chal

lenge the Government's legality in the Courts. This is t·he acid tes~. 

When George Brown, in 1858, attacked the legality of the "double shuffle", 

he did not hesitate to carry his attack to the Courts. If Mr. King, in 

1926, had as much confidence in the correctness of his charge that the 

Government of Ministers without portfolio was illegal, why did he not 

carry the question to the Courts, as Mr. Meighen challenged him to do? {4) 

(1) Commons Debates (Canada), 1926, p.S3ll. 
(2) Ibid., PP• 5227-5228, 5240-5244; for quotations, see below, PP• 354-355. 
(3) "Responsible Government in the Dominions", 1928 ed., P• 148. 
(4) The challenge is quoted in EWart, op.cit., P• 198. 
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The Constitutionality of the Temporary Government 

But the Government of Ministers without portfolio may have been 

legal without being constitutional. The main burden of the attacks upon 

it is that it was contrary to the conventions of the Constitution. Mr. 

King called it "a group of gentlemen with no responsibility whatever", 

"Ministers not one of whom has taken an oath of office".(l) He said 

that it was unable to "carry on the business of government ••• in the way 

that it should be carried on, ••• in the manner the country will think . 
right and proper, • • • in a manner befitting the honour and dignity • • • 

of parliament, ••• in accordance with British traditions, in a manner 

that would accord with the recognized principles of responsible govern-

ment. "( 2) He asked in the House whether ''honourable gentlemen opposite 

pretend to be a responsible ministry?"(3) If this Government could get 

Supply, "what guarantee have we of future liberty and right in this countryf "( 4) 

"If at the instance of one individual a prime minister can be put into 

office and with a ministry which is not yet formed(5) be permitted to vote 

all the supplies necessary to carry on the government of Canada for a year, 

we have reached a condition in this country that threatens constitutional 

liberty, freedom B:Jld right in all parts of the world."( 6) In his policy 

speech of July 23, he asked: ·~at Prime Minister, what individual in 

Great Britain, however exalted, or however arrogant, would venture to 

constitute himself the sole adviser of the Crown, the sole government of 

the country, for a single day, let alone for a period of two weeks! I 

will not ask what Prime Minister in England, or anywhere else in the world 

(1) 
( 2) 
{3) 
(4) 
(5) 

(6) 

Commons Debates (Canada), 1926, PP• 5216, 5225o 
Ibid., pp. 5189-5225. 
Ibid., P• 5219. 
Ibid., P• 5227. 
The sole foundation for this remark is some incautious and inaccurate sta1c.ments 
of Sir Henry Drayton's and Dr. Manion's. 
Commons Debates (Canada), 1926, P• 5221. 
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would dare so to offend the sense of honour and dignity of a nation."(!) 

In his statement of "The Liberal Case", September 1, he added: "Serious 

as is the issue with respect to the relations of Prime Minister to Governor-

General, it pales into relative insignificance when compared with the issue 

of the relations of Prime Minister to Parliament raised by the_ actions of 

Mr. Meighen himself. The supremacy of Parliament, the rights, the digni-

ties, the existence of Parliament have been challenged by the present Prime 

Minister in a manner that surpasses all belief. Mr. Meighen, when he 

accepted the office or Prime Minister, undertook, notwithstanding Parlia-

ment was in session at the time, to carry on the government of Canada by 

a ministry that in no sense of the word was a responsible ministry, and 

by his advice, knowingly, made the Crown, through'its representative, a 

party to this unconstitutional course of procedure. For a period of two 

weeks including three days during which Parliament was in sewsion, Mr. 

Meighen did not hesitate to advise His EXcellency with respect to all 

Canada's domestic, inter-imperial and inte~ational affairs and to admin

ister all the departments of the Government of Canada without a single 

Minister 8Worn to office save himself. He alone was the Government of 

Canada over that period of time. If that is not anarchy or absolutism in 

government I should like to know to what category political philosophy 

would assign government carried on under such conditions. Surely it 

will not be termed responsible self-government under the British parlia-

mentary system."(2) 

After this, Keith's description· of the position is almost an 

anti-climaxs "a farcical Ministry, a departure from constitutional usage", 

'a wholly discreditable piece of tactics, • • • the most deplorable piece 

(1) 

(2) 

Quoted in Keith, "lpeeehes~and Documents on the British Dominions", 
PP• 156-157. 
Quoted in Dawson, "Constitutional Issues", PP• 89-90. 
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or jugglery yet recorded as regards a Dominion Constitution".(!) 

Whether in the form presented by Mr. King, or in the rather 

milder form of Keith, however, these are serious charges. How much 

substance is there in them? 

The Canadian Cabinet has no legal existence as such. It is in 

law only a committee of the King's Privy Council for eanada, a body 

created by the British North America Act, se~n 11; and Orders-in-Council 

always refer to the Cabinet as "the committee of the Privy Council "• 

Every Cabinet Minister, therefore, whether with or without portfolio, 

must be a member of the Privy Council. In practice, normally, most of 

the Ministers are Ministers with portfolios, heads of the departments 

of government. In law it is not necessary that a Minister should be a 

member of either House of Parliament; in practice, he must eith~ have a 

seat in one of the two Houses or obtain a seat within a short time after 

his appointment. 

The differences between the Cabinet formed by Mr. Meighen on 

Jun~ 28-29, 1926, and other Canadian (Dominion) Cabinets prior to that. 

date were six: 

1. It was about half the nor.mal size. Instead of 15 or 16 

members, it had seven (and the officially announced intention was to 

increasg this to eight as soon .as Mr. Bennett, who had been away in 

Al. berta, returned to Ottawa). 

2. It had no Minister in the Senate. Early Canadian Cabinets 

usually had two or three, but for some years before 1926 the normal prac

tice had been to have only one (and that one a Minister without portfolio). 

3. All its members except one (the Prime Minister) were Min

isters without portfolio, acting Ministers of the various departments.(2) 

{1) "Responsible Government in the Dominions", 1928; ed., p. 1~8. 
{2) During the discussions of this question much confusion waicaused 
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Ordinarily only one or two Ministers are without portfolio. These sometimes 

serve as acting Ministers of departments during the temporary absence of the 

Minister of the Department concerned, and occasionally when a department is 

without a riinister.(l) 

4. None of its members except the Prime Minister took any oath 

of office as Minister of a department. 

5. None of its members except the Prime Minister received any 

salary. 

6. None of its members except the Prime Minister vacated his 

seat in the House of Commons and prepared to fight a by-election. 

There was also some question about the validity of the Orders-in-

Council appointing the Ministers without portfolio acting Ministers of the 

various departments, but this is subsidiary to point 4 above and will be 

discussed in connection with it. 

As neither the first nor the second point seems to have been 

made the ground for suggesting that the Government was unconstitutional, 

neither calls for discussion here. 

The third point, except in its relation to the fourth, fifth 

and sixth, did not figure prominently in the debate, though the Liberals 

seem to have felt that it contributed in some way to the alleged uncon-

stitutionality. No one, however, made any attempt to say what precise 

proportion of Ministers without, to Ministers with, portf~lio would be 

unconstitutional, and what proportion would be constituaonal. In view 

of the precedents already noted, any such attempt would have been doomed 

to failure. 

(1) 

by failure to distinguish between the terms "Minister" and "Minister 
of a department". Mr. Meighen' s Ministers without portfolio were 
"Ministers", not "acting Ministers"; they were not "Ministers of depart
ments", but "acting Ministers of departments". See below, PP• 354, 362• 
For examples, see below, Pli• 362, 364. /366, 370, 3·72-373. 
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The fourth point bulked large in the debate. In Canada every 

Cabinet Minister, with or without portfolio, must be a Privy Councillor. 

It follows that every Cabinet Minister must take an oath as a Privy 

Councillor. This oath is required by law. Appointment to the Privy Coun

cil is for life. It is therefore not necessary for an ex-Minister, on 

appointment to a new Cabinet, to take his Privy Councillor•s· oath a second 

time. A Minister with portfolio takes also a second oath, as Minister of 

the department concerned, and this oath or course is taken afresh each 

time a Minister with portfolio assumes office as such. This oath, however, 

is not required by any Act, regulation or order. It is purely customarz. 

No Minister without portfolio, naturally, is required either by law or 

custom to take an oath as Minister of a department, for the simple and 

sufficient reason that he is not Minister of any department; and for at 

least the thirty-five years prior to 1926 the Clerk of the Privy Council 

could f lnd no record of any Minister without portfolio taking any oath 

whatever except his Privy Councillor's oath, and no record of any Minister 

appointed acting Minister of a department taking any oath whatever in 

respect of that department. (1} 

All of Mr. Meighen's Ministers without portfolio except Mr. 

1
:{. A. Black had taken their Privy Councillors' oaths years before and had 

no need to take them again. Mr. Black was sworn of the Privy Council in 

the same way as all other new Privy Councillors.(2) None of Mr. Meighen's 

Ministers without portfolio, all of whom were also acting Ministers of 

departments, took any oath as Minister or a department because none of 

them was Minister of a department. They were only actins Ministers of. 

departments; hence neither law nor custom required them to take any oaths 

(1} 

( 2) 

Commons Debates (Canada), 1926, pp. 5240~5241; Mr. Guthrie, acting 
Minister of Justice, quoting the Clerk or the Privy Council. His 
statements were not disputed. 
This also is not disputed. 
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but those of Privy Councillors, which all of them had taken. The Clerk 

of the Privy Council assured Sir George Parley that all the appointments 

had been made in exactly the same way as had been the custom in such cases 

for years past.{l) 

A subsidiary point arises here. How were the six Ministers 

without portfolio appointed acting Ministers of the various departments? 

By Order-in-Council. To pass an Order-in-Council, a quorum of four Privy 

Councillors is required. Mr. King contended that the four must all be 

Ministers who had taken oaths of office as Ministers of departments.{2) 

But neither in law nor practice does there appear to be any foundation for 

this contention. 

As to the law, we have the statement of the Deputy Minister of 

Justice: '~Nith regard to the question whether a meeting of members of the 

Privy Council, summoned upon the advice of the Prime Minister, has power 

to appoint acting ministers of departments, I am of opinion that this 

question should be answered in the affir.mative. It is a well-known prin-

ciple of constitutional government in Canada that the Governor-General 

may act upon the advice of or with the advice and consent of or in con-

junction with the Privy Council of Canada or any members thereof. I 

know of no provision which creates any limitation upon the exercise of 

this power in connexion with the appointment of acting ministers; and I 

am of opinion that the orders in council in question were validly passed 

and are as effective as if made upon the recommendation of any committee 

of council."{3) EVen on the point of law, of course, the word of the 

Deputy Minister of Justice is not conclusive. It is not a judicial decis

ion. But (a) Mr. King's own ex-Minister of Justice treated the Orders-

{1) Commons Debates {Canada), 1926, PP• 5227-5228. 
{2) Ibid., PP• 5225, 5228. 
(3) Ibid., p. 5244; Mr. Guthrie, quoting the Deputy Minister. 
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in-Council as valid;(l) (b) no lawyer in the House challenged the Deputy 

Minister's opinion; (c) Mr. King did not carry the matter to the Courts. 

The Deputy Minister's opinion must therefore be regarded as ve~ nearly 

conclusive on the point of law. 

As to practice, Mr. King asked several times whether the members 

of the temporary Government thought that any four members of the Privy 

Council (for example, Mr. King himself and three of his ex-Ministers) 

could walk into the Council Chamber and pass Orders-in-Council?( 2) The 

answer is of course, no. For one thing, such Orders would not receive 

the approval of the Governor-General, and would therefore be null, void 

and of no effect. More important, the decisive factor as a matter of 

constitutional practice (as Yr. Guthrie, Dr. Manion and Mr. Cahan all 

pointed out in reply to Mr. King(3) ), is whether the Privy Councillors 

who undertake to transact the business of Council have been invited by the 

Prime Mjnister to enter the Council Chamber. In!!!' any Privy Councillor, 

even one who has never been a member of any Cabinet, is entitled to enter 

the Council Chamber and take part in the deliberations; in practic!, only 

thoce Pri,·':' Councillors may enter whom the Prime Minister has invited. To 

be invited it has never been necessary to hold a portfolio nor to have 

taken the customary oath of Ministers who hold portfolios.(4) 

(1) 
( 2) 
{3) 
(4) 

Ibid., p. 5238; Mr. Lapointe. 
Ibid., P• 5226. 
Ibid,, PP• 5215, 5226-5227. 
It may be added that neither in Britain nor i~ C~ada do?s a part~cu~ar 
office necessarily carry Cabinet rank. In Br1ta1n the F1rst Comm1ss1oner 
of Works and the Chancellor of the Duchy of Lancaster are usually (but 
not always) in the Cabinet; the Postmaster-General and the Mini~ter of 
Transport are usually not in the Cabinet; the Attorney-General 1s 
occawionally in the Cabinet. In Canada, from 18:2 to 1895.the Con
trollers of Customs and Inland Revenue were not 1n the Cab1net; from 
December 17 1895 to the fall of the Tupper Government in July 1896 
they were i~ the Cabinet; from July 13, 1896 to June 20, 1897~ they were 
not in the Cabinet. The Solicitor-General of Canada was not 1n the 
Cabinet from 1892 to 1915; he was. in the Cabinet from October 2, 1915 
till August 25, 1917; he was not in the Cabinet from October 4, 1917 
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Mr. King was very emphatic that when he formed his Government, 

"not one member • • • walke~into the council chamber until he had taken 

the oath or office". { 1) I£ this refers to the Privy Councillor's oath, 

it is of course equally true of the members of Mr. Meighen's temporary 

Cabinet. If it refers to the customary oath taken by a Minister of a 

department, it is a slip of the tongue, for Mr. King's three Ministers 
• 

without portfolio could have taken no such oath, and according to the 

then Clerk of the Privy Council can have taken no oath of any kind except 

their frivy Councillors• oaths, exactly as with Mr. Meighen's Ministers. 

Tf the rest of Ur. King's Cabinet were sworn in as Ministers of depart-

menta and then entered the Council Chamber and proceeded to pass Orders-

in-Council advising "that a commission do issue appointing"( 2) each of 

them Minister of the department of which he had already been sworn 

Minister, the procedure was certainly extraordinary, and probably unique 

in Can9.ilan political history. 

In the case of the first Dominion Cabinet the offices were 

constituted(3) and the appointments made by a single Order-in-Council, 

P.C. 2 of July 1, 1867, passed on the advice of "the Committee" of the 

to Ju~y 5, 1919; he appears to have been in the Cabinet from July 
5, 1919 till Jan. 24, 1920; he was not in the Cabinet from September 5, 
1925 till June 28, 1926; he was not in the Cabinet from August 23, 
1926, till the resignation of the Meighen Government, September 1926; 
he was in the Cabinet from September 25, 1926 till the office was 
left vacant. In short, in both Britain and Canada, whether the holder 
of a particular office is in the Cabinet depends on whether the Prime 
Minister invites him. If he is summoned to the Cabinet, he must be 
sworn of the Privy Council. But, as in the case of Hon. G. A. Fauteux, 
Solicitor-General of Canada in 1926, a man may hold an office which 
has sometimes carried Cabinet rank, may also be a Privy Councillor, 
and still not be a member of the Cabinet. It is the Prime Minister's 
summons which is decisive. 

(1) Commons Debates (Canada), 1926, P• 5228. 
(2} For the form of appointment used in 1921, see below, P• 360. 
(3) In virtue of the authority conferred by the British North America 

Act, section 131. 
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Privy Council on the recommendation of "the Senior Member of the Privy 

Council". Clearly this Order must have been passed by a committee not 

one of whose members had taken any oath as Minister of a department. The 

departments did not come into existence till the Order was passed. In 

1873 and 1878 there were apparently no Orders-in-Council appointing Min

isters to departments.{!) In 1896, when Sir Wilfre~ Laurier formed his 

Cabinet, the Order-in-Council appointing him President of the Privy 

Council, dated July 11, said in part: "The committee of the Privy Council, 

on the recommendation of the Honourable Wilfred Laurier, the Prime Min-

ister, advise that a commission do issue appointing the Honourable Wilfred 

Laurier • • • to be President of the Privy Council, and that, upon the 

said Honourable ':filfred Laurier taking the prescribed oath or oaths ·of of

fice,{2) he do assume the functions of President of the Privy Council."(3) 

Plainly, then, at the time this Order-in-Council was passed, Sir Wilfred 

had n21 taken any oath as President of the Privy Council. Furthermore, 

none of his colleagues took any oath as Minister of a department till 

July 13; and on July 11 the only members of Sir Wilfred's Cabinet-to-be 

who were Privy Councillors were the Prime Minister himself, Sir Richard 

Cartwright and Sir Richard Scott.(4} The Order appointing Sir Wilfred 

President of the Privy Council would therefore appear to have been passed 

by a committee of not more than three Privy Councilbrs, not one of whom 

had taken any oath as Minister of a department. The Orders appointing 

Mr. Meighen President of the Privy Council and Secretary of State for 

External Affairs and appointing the other Ministers acting Ministers or 

various departments were passed by a committee of seven Privy Councillors, 

not one of whom had taken any oath as Minister of a department. If the 

( 1) It appears that Orders-in;..Council are not leg.ally necessary for these 
appointments; Mr. Guthrie, in Commons Debates (Canada), 1926, P• 5242. 
This statement was not challenged. 

(2) Italics mine. 
(3) Quoted b~ M~\Guthrie, Commons Debates (Canada), 1926, p.5242. 
(4) Canada aze e, 1896, vol. 30, PP• 103-104, 15,, 435. 
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Orders~in-Council appointing Mr. Meighen to his portfolios and his Min~ 

isters acting Ministers of departments were unconstitutional, so also, and 

for the same reason, was the Order appointing Sir Wilfred President of the 

Privy Council in 1896.{1) 

Indeed, if Mr. King's views on this matter are correct, all the 

subsequent Orders-in-Council passed by Sir Wilfred's Government during 

its whole fifteen years of office, including the Order appointing Mr. 

King Minister of Labour, were also unconstitutional. For the Orders 

appointing the other Ministers in 1896 were in the same form as the one 

appointing Sir Wilfred President of the Privy Council; all of them ~et 

forth that, upon the Privy Councillor in question taking the prescribed 

oath or oaths as Minister of the department concerned, he would assume 

the functions of Minister of that department. In other words, every one 

of bir Wilfred's original Ministers with portfolio must have been appointed 

by a committee of Council of which only one member, the Prime Minister, 

had previously taken any oath except his Privy Councillor's oath.(2) 

Subsequent Orders-in-Council passed by a Cabinet of whose members with 

portfolio only the Prime Minister had been "constitutionally" appointed 

(and even he only as Prime Minister, not as President of the Privy Council) 

could not be "constitutional" either. The logical consequences of Mr. 

King's theory on this point are therefore a good deal more far~reaching 

than he can have realized when he propounded it. 

(1) 

(2) 

As a quorum of the Privy Council was the same in 1896 as in 1926, 
it would seem that Sir Wilfred's appointment as President of the Privy 
Council was on Mr. King's theory, even more unconstitutional. 
P.C.'s 2697' et seq., 2712, 2723 of 1896. Sir Wilfred Laurier, Sir 
Richard Cartwright and Sir Richard Scott had presumably taken oaths 
as Ministers of departments when they were members of Mr. Mackenzie's 
Cabinet• but that of course is not relevant here. Sir Henry Drayton, 
Mr. Guthrie, Mr. Stevens and Dr. Manion had also taken oaths as 
Ministers of departments when they were members of earlier Cabinets. 
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The manner of appointment in 1911 was as follows. By P.C. 2419, 

October 10, 1911, Mr. Borden advised his own appointment to the Privy 

Council. By P. c. 2420 he advised the appointment to the Privy Council 

of such other members of his prospective Cabinet as were not already Privy 

Councillors. By P. C.'s 2421-2435, "the Committee of the Privy Council" 

thus constituted advised "that a Commission do issue appointing" each 

of the new Ministers to whatever department Mr. Borden had assigned to 

him. In these Orders there is no mention of oaths of any kind. Clearly 

P.C.'s 2421-2435 were passed by a committee not one of whose members had 

taken any oath as Minister of a department. 

On December 29, 1921, by !C. 4703, Mr. King advised the appoint-

ment to the Privy Council of such Ministers-designate as were not already 

Privy Councillors. By P.C.'s 4704-4719, "the Committee of the Privy 

Council" advised "that a commission do issue" and so forth, in exactly 

the words used in 1911. 

On July 13, 1926, when Mr. :Meighen.!.s Ministers were appointed 

to departments, the same form of words was used. 

On September 25, 1926, by P.C. 1449, Mr. King advised the appoin~

ment to the Privy Council of such Ministers-designate as were not already 

Privy Councillors. By P.C.'s 1450 and 1452-1466, "the Committee of the 

Privy Council" advised the appointments to departments in the form of 

words used in 1896. In this case, therefore, as in 1896, the Orders 

were passed by a committee not one of whose members had taken any oath 

as Minister of a department. 

on August 7, 1930, by P.C.'s 1926-1928, Mr. Bennett advised 

the appointment to the Privy Council of all such Ministers-designate 

as were not already Privy Councillors, and of himself as President of the 

· c ·1 s cretary of State for EKternal Affairs, and Minister of Pr1vy ounc1 , e 

Finance. By P.C. 1929, he then proceeded to advise "that a commission 
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do issue" appointing all the other Ministers to their departments. There 

is no mention of oaths or of' "the committee of the Privy Council". 

On October 23, 1935, by P.C. 3371, Mr. King advised "that a 

commission do issue appointing the Right Honourable w. L. Mackenzie King 

President of the Privy Council and Secretary of State for External Affairs~ 

There is no mention of the "committee" or of any oath or oaths. By p.c. 

3372 he then advised the appointment to the Privy Council of such Minis

ters-designate as were not already Privy Councillors. By P.C. 3373 he 

then advised "that a commission do issue" appointing the Yar.ious Ministers 

to the departments assigned to them, "and that upon the above-mentioned 

gentlemen having taken the prescribed oath or oaths of offics, they do 

assume the ftll'¥tions of their respective offices". There is no mention of 

"the committee of the Privy Council". 

In neither 1930 nor 1935, therefore, would there appear to have 

been a quorum of Council present to pass the Oraers appointing Ministers 

to departments; the appointments were apparently made on the advice of 

the Prime Minister alone.(l) 

(1) Appointment to departmental office by a Council of whose members 
at most only one holds departmental office appears to be the usual 
practice in the provinces also. In Prince Edward Island in 1876, 
1911 (twice), 1923 and 1936, in Nova Scotia in 1878, 1882 (twice) 
and 1896, in Manitaba in 1887, 1888 and 1900 (twice), in British 
Columbia in 1900, 1902 and 1915, and in New Brunswick in 1914, 1917 
(twice) and 1923, the appointments to departmental office were made 
by Cabinets not one of whose members held any departmental office. 
In Prince Edward Island in 1891, 1927, 1931 and 1933, and in British 
Columbia in 1916, only the Premier held departmental office when the 
other portfolios were assigned. In British Columbia in 1903, the 
Cabinet was appointed piecemeal. The Premier, Mr. McBride, was appoint
ed Member of the Executive Council on June 1, and Captain Tatlow on 
June 2. The two then proceeded to appoint Mr. McBride Commissioner 
of Lands and Works and Captain Tatlow President of the Executive Coun
cil, June 2. Other Ministers were appointed June 4 and a. See 
Journals of the Legislative Assembly of Prince Edward Island, 1891, 
1912, 1924, 1928, 1932, 1934, 1936; Royal Gazette (Prince Edward 
Island), vol. rv, no. 37, an~ol. 38, no. Zl; Royal Gazette (Nova 
Scotia), vol. LXXXVII, no. 43, P• 446; vol. XCI, no. 22, P• 214, 
and no. 32, p. 316; and vol. CV, no. SO, P• 332; Manitoba Gazette, 
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Mr. King, as we have seen, also contended, if only by implica-

tion, that a Minister without portfolio, acting Minister of a depart-

ment, had no right to ask for Supply. But in 1900, Hon. J. c. Sutherland, 

Minister without portfolio in Sir Wilfred Laurier~s Cabinet, and acting 

Minister of the Interior, asked and obtained Supply, on June 1, 4, a, 

11 and 12. (1) True, there was at that time a Minister of the Interior, 

who was absent because of illness. But in Mr. King's own Cabinet, from 

April 28 to August 16 or 17, 1923, Hon. E. M. MacDonald, Minister 

without portfolio, and never up to that time Minister of any department, 

was acting Minister of National Defence, and on June 29, 1923, he asked 

and obtained Supply.( 2) It is not recorded that "liberty and right" in 

Canada, or "constitutional liberty, freedom and right in all parts of 

the world" suffered any injury. 

The fact is, of course, that an acting Minister of a depart-

ment has all the powers and all the obligations of a Minister of that 

department while he is so acting {save only, in 1926, that he did not, 

by accepting the position of acting Minister, vacate his seat), and can 

ask for Supply with the same authority. In fact a man who is not a Min-

ister of a department at all, nor acting Minister of a department, can 

conduct the estimates of that department in the House, and on different 

occasions has done so. 

Nor is this true only in the Dominion of Canada. In the old 

Province of Canada, indeed, in 1848, just after the formation of the 

vol. XVI, no. 53, PP• 1883-1884; vol. XVII, PP• 48-49; vol. XXIX, 
no 2, pp. 17-18, and no. 44, PP• 537-538; British Columbia Gazette, 
vol. XL, no. 9, p. 384; vol. XLII; extra, October 25, 1902, p. 2165; 
vol. LV, no. 50, Po 3403; and vol. LVI, no~ 48, P• 2498; New-Bruns-
wick Gazette, vol. 72, p. 295; vol. 75, PP• 24 and 67; and vol. 81, p. 29. 

(1) Commons Debates (Canada),~~~0~512, 6535-6536, 6682-6691, 7058-
7077, 7199, 7281-7303. 

(2) Commons Debates (Canada), 1923, vol. I, p. iii, and pp. 4635-4638; 
Canada Gazette, 1923, vol. LVI, p. 4612. 
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Baldwin-Lafontaine Government, when all the Ministers were absent from 

the House seeking re-election, Mr. Boulton, who was not a Minister at 

all, asked and obtained Supply.(!) The same thing happened in 1862, 

when Mr. Loranger asked and obtained Supply for the Sandfield Macdonald-

Sicotte Government, and furthermore conducted Government business in 

Committee of Ways and Means.(2} In Prince Edward Island, in 1872, Mr. 

Haythorne's Government, without a single Minister with portfolio, asked 

and obtained Supply, and conducted Government business in Committee of 

Ways and Means.(3) (Necessarily, also, the same had been true through

out the period 1859-1863, when all Ministers with portfolio were excluded 

from the House.) In Victoria, in 1868, on the formation of a new Govern-

ment in the midst of a session, Mr. Higinbotham, vice-president of the 

Board of Lands and Works, without salary, asked and obtained Supply while 

the Ministers with portfolio were absent seeking re-election.(4) In 
1 ·~87 a.nd !1enry Parkas and Sir 

New South Wales, in 1899, Sir William Lyne, vice-presidenU, of the Execut-
A 1\ 

ive Council and Prime Ministen, without salary, asked for and obtained 

Supply.(S) In Newfoundland in 1874 a Government consisting exclusively 

of Ministers without portfolio, with only acting Ministers of depart

ments, had no difficulty in obtaining Supply and conducting all other 

Gover~1ment business throughout the session. ( 6) In 1894, Mr. Goodridge' s 

Government, consisting exclusively of Ministers without portfolio, 

with only acting Ministers of departments, secured Supply and conducted 

several bills safely through the House in the session of August 2-9.(7) 

---------------------------------------------------------------
(1) Journals of the Legislative Assembly, 1848, March 16, 20, 21J 

pp. 52, 67 and 69. 
(2) Journals of the Legislative Assembly, 1862, May 30, June 3 and 5; 

PP• 113, 140-144, 150-152, etc. 
(3) Journals of the Legislative Assembly, 1872, April 27 and 29; pp. 19-25. 
(4) Parliamentary Debates (Victoria), Vol. 6, pp. 601, 610. 
(5) Parliamentary Debates (New South Wales), vol. C, PP• 1312, 1345. 
(6) Journals of the Legislative Assembly, passi~ and above, Pi• 28-29. 
(7) Ibid, paasim. 
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In the session of 1894-1895, a Government without a single Minister 

with portfolio conducted through the House four money bills and six 

other important bills.(1} In Ontario, in 1871, Mr. Blake, Prime Minister 

without portfolio, asked for Supply for the Christmas holiday period 

and got it.(2) In British Columbia, in 1903, Mr. Tatlow, President of 

the Executive Council (evidently without salary}, took office June 2, 

and obtained Supply June 3 and 4, with no Ministers with portfolio in 

the House.(3} 

No one in the debates in 1926 seems to have mentioned any 

of these cases. Members of the Government did point out, however, that 

Senator Dandurand, Minister without portfolio in Mr. King's Government, 

had been appointed acting Minister of Justice, August 27, 1923, in the 

temporary ~bsence of the Minister; that Hon. H. B. McGiverin, Minister 

without portfolio in Mr. King's Government, had been appointed acting 

Secretary of State, November 26, 1924, in the temporary absence of the 

Minister; and that Mr. MacDonald had been a Minister without portfolio, 

acting Minister of a department which had at the time no Minister.{4) 

Mr. Cannon, ex-Solicitor-General, replied: ·~~e had at that time in Canada 

a regularly constituted gove~ent •••• When Senator Dandurand was 

acting Minister, when Mr. MacDonald was acting Minister • • • their 
. 

colleagues in the then government were in the House of Commons to answer 

for their acts."( 5) The theory seems to be that Ministers without port

folio, acting Ministers of departments, are in some way constitutionally 

inferior to Ministers with pSrtfolio; that Ministers without portfolio 

{1} 
( 2) 
(3) 

(4) 
{5) 

Ibid., pp. 16-20, 23-24, 26-27, 31, 35-36, 40, 42, 43, 47. 
Journals of the Legislative Assembly, PP• 39-42. 
British Columbia Gazette, vol. XLIII, no. 23, P• 1148; no. 24, pp. ·l20l, 
1208; Journals of the Legislative Assembly, 1903, PP• 69-82, 83-86. 
Commons Debates (Canada), 1926, PP• 5240-5241. 
Ibid., P• 5247. 



365 

are not responsible Ministers and cannot angwer for their acts; that Min

isters with portfolio must assume a sort of vicarious responsibility and 

answer for their inferior colleagues. It is a theory which has at least 

the virtue of novelty; but no one has attempted to suggest that there is 

any warrant for it in the proced~re of either Cabinets or Parliaments. 

None the lees, this is one of the theories which appear to underlie Mr. 

King's repeated charges that Mr. Meighen's temporary Government was not 

"responsible". 

Mr. Cannon's theory would in fact prove a great deal too much. 

For there was, in his sense, no "regularly constituted government", there 

were no :.:inisters with portfolio in the Commons, in Prince Edward Island 

from 1859 to 1863, or for most of 1872; in Newfoundland for most of 1861 

and 1874, for ten months in 1894-1895, and for more than 5 weeks in 1909; 

in Queensland for three days in 1866; and in New Zealand for two or three 
· .. .._. 

days in 1Tt7. Again, on Mr. Cannon • s showing, the Prince Edward Island 

Cabinet for the first eighty years of its history was rarely more than 

one-third responsible, and apparently never until 1935 .as JDl:ich as half 

responsible; the Nova Scotia Cabinet from 1868 to 1925 was less than 

half responsible except for a few months in 1882 and from 1884 to 1896; 

and Newfoundland Cabinets have been at various times only two-sevenths, 

three-sevenths, one-third and two-fifths responsible. Most extraordinary 

of all, it would follow from Mr. Cannon's theory that in a large number 

of cases the Prime Minister himself was not responsible, though his junior 

colleagues were; that his colleagues with portfolio had to "answer for 

~is] acts". 

The whole notion has been decisively repudiated at least twice 

{apart from anything said in the course of the 1926 controversy): by 

Mr. Herbert in Queensland in 1866, and by Blake in Ontario in 1871. Mr. 

Herbert (formerly Gladstone • s private secretary, and later permanent 
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Under-Secretary of State for the Colonies) insisted that his Government 

(in which, be it remembered, not one member held any office whatsoever) 

was "a thoroughly responsible Government. ~~en His EXcellency has his 

responsible advisers in the Council they are responsible to him and to 

the country. "(1) Todd endorsed this view.(2) Bla.ke was even more explicit: 

"It was argued that he was not responsible because he did not hold a 

Departmental office. That was a confusion of ideas. His responsibility 

as a 1 ii nister of His Excellency depended not upon his holding any 

Departmental office, but upon his being a member of His Excellency's 

Council."(3) 

The other theory which underlies the charges that the temporary 

Government was not "responsible" has to do with points 5 and 6 above. 

As we have already noted, under the law as it then stood, any member of 

the Hous~ of Co~ons accepting a portfolio. ~utomatically vacated his seat, 

not because he had become a Minister, but because he had actepted "an 

office of profit(4) under the Crown". Before he could return to the 

Hous~, he had to submit to a by-election. Mr. Meighen's Ministers, being 

Ministers uithout portfolio, had not accepted offices of profit under the 

Crown,(SJ for Ministers without portfolio never receive any salary. 

Hence their seats were not vacant and no by~elections were necessary. 

Mr. King, however, contended that as they had not submitted to by-elections, 

they could not constitutionally conduct the business of government in the 

(1) 
(2) 
(3) 
{4) 
(5) 

Parliamentary Debates (Queensland), 1866, vol. III, P• 563. 

"Parliamentary Government in the British Colonies", 2nd. ed., pp.60-6l. 
Ontario Parliamentary Debates, 1871, P• 31. Italics mine. 
Italics mine. 
The suggestion that they were receiving, or entitled to, salaries, 
belongs to 1Ir. Lapointe's argument that they were validly appointed 
Ministers of departments, and had therefore vacated their seats. If 
this is correct, most of Mr. King's argument collapses: the Ministers 
were Ministers with portfolio, and the Cabinet differed from other 
Cabinets only in having about half the usual number of members, in 
each Minister having several portfolios, and in all but one of its 
members not having taken the customary oath required of Ministers 
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House. This view he sets forth in two passages, both deserving of careful 

examination. 

First: "I venture to say that my honourable friend (Mr. Cahan) 

will never be able to quote a precedent in British history where a minister 

pretending to administer a department of government ever came into parlia

ment while parliament was in session without having resigned his office of 

emolument under the crown (1) in order to go back to the people for re

election. If he takes an office of profit under the crown he must obtain 

the approval of the people •••• He has got to go back to the people 

and receive endorsation, and if he does not get that endorsation he is 

not able to act as a member of the ministry~"( 2) 

As none of Mr. hleighen's Ministers had taken an office of 

emolument under the Crown, the whole of this argument is irrelevant. But 

the challenge to quote a precedent from British history "where a minister 

pretending to administer a department of government ever came into parlia-

ment while parliament was in session without" having vacated his seat"in 

order to go back to the people for re-election" was a rash one. Mr. Cahan 

might have quoted several dozen such precedents. Mr. King was apparently 

unaware of the British Re-election of Ministers Acts, 1915 and 1919. Under 

the former, all ministerial by-elections were abolished for the duration 

of the war; under the latter, members taking office within nine months 

of the issue of the Proclamation summoning a new Parliament did not vacate 

their seats. Accordingly, there were no ministerial by-elections when the 

first Coalition was for.med, in 1915; when the se~ond Coalition was for.med, 

in 1916; when Mr. Baldwin's first Government was for.med, in 1923; when 

Mr. MacDonald • s first Government was formed, in 1924; nor when Mr. Baldwin 's 

(1) 
(2) 

with portfolio. 
This is a slip of the tongue for "without having vacated his seat". 
Commons Debates (Canada}, 1926, p. 5233. The final statement presum
ably means "not able to act as a member of the ministry in the House". 
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second Government was formed, in 1924. In all these cases, the new Minis

ters did not "go back to the people f'or re-election"; administering -depart-

menta, they "came into parliament while parliament was in session" 

without having vacated their seats or submitted to by-elections. 

These instances are not, of course, relevant to the actual 

situation in Canada in 1926, tor the legal p~sition was different. But 

they are every bit as relevant as Mr. King's challenge, and they are cer-

tainly relevant to that challenge itself, and to the quite unqualified 

assertion that in Britain a member of Parliament accepting a ministerial 

office of profit under the Crown vacated his seat and must submit to a 

by-election. 

By a curious irony of history, at the very moment Mr. King 

was speaking (June 30), ministerial by-elections were in process of being 

completely abolished in Britain. The Re-election of Ministers Act {Amend

ment) Act, 1926, 16-17 George V, c. 19, passed the Commons June 11, nine-

teen days before Mr. King's speech; received second reading in the Lords 

June 22, eight days before Mr. King's speech; received third reading in 

the Lords July 13, and royal assent July 1~.(1) 

The second passage in which Mr. King sets forth his theory ~~ 

a good deal clearer, and avoids the unlucky reference to British prece~

enta "No minister is entitled to put through estimates or to attempt to 

do anything in this House who, after assuming responsibility as a minister, 

has not resigned his seat,(2) gone back to the people f'or re-election, 
·-

been re-elected and returned to this House. .• • • Does any honourable 

member think that the constitution ever contemplated a subterfuge which 

(l) Parliamentary Debates, Fifth Series; Commons, vol. 196, P• 1933; Lords, 
vol. 64, PP• 530 and 1052. 

(2) The seat became vacant automatically, under the Act. The member 
did not have to resign. 
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would allow acting Ministers to do these things without complying with 

the qualifications laid down f'or ministers?"(!) 

Whatever any honourable member may have thought, there can be 

no doubt that the Constitution contemplated the possibility of having a 

member of Parliament aasume office as a responsible Minister, and a Min-

ister with portfolio at that, without vacating his seat and being re-elected, 

for the Statutes plainly said so. By an Act of 1884, embodied in the 

Revised Statutes of Canada, 1927, as section 11 of chapter 147, Parliament 

provided that no member accepting a ministerial office should vacate his 

seat "if, by his commission or other instrument of appointment, it is 

de~lared or provided" that he does so ~ithout any sal~, fees, wages, 

allowances, emolument or other profit of' any kind attached thereto" • 
. 

If Vr. Yeighen had taken advantage of this section, his Ministers' position 

would have been absolutely unassailable. No one in the world could have 

questioned their right "to put through estimates or to attempt to do any-

thing in this House" without resigning their seats or going back to the 

people for re-election. Kr. King's statement is therefore incorrect.(2) 

If it be answered that in f'act Mr. Meighen did not take advantage 

of this section, and that his Ministers were simply acting Ministers of' 

departments, the question then arises: what about Mr. E. M. MacDonald, 

Mr. King's own colleague, acting Minister of National Defence in 1923? He 

"put through estimates" and performed all the other functions of a Min

ister in the House from April 28, 1923, till the end of the session. He 

did not vacate, or resign, his seat. He did not go "back to the people 

tor re-election" until after the session was over and he had accepted 

(1) 
( 2) 

Commons Debates (Canada), 1926, P• 5253. 
Curiously enough, Mr. Lapointe made this section or the Senate and 
House of Commons Act the basis of an elaborate argument in this very 
debate (Commons Debates (Canada), 1926, P• 5238); but no one seems to 
have noticed its bearing on this particular contention or Mr. King's. 
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office as Minister (not actin& Minister) of National Defence. He was not, 

therefore, "re-elected" during the session of 1923; he did not "return" 

to the House during that session, because he never left it. Throughout 

that session Mr. King himself was Prime Minister. He appointed Mr. MacDonald. 

Mr. MacDonald performed all his ministerial functions during the session 

under the eye of the Prime Minister, ·~ithout complying with the qualifica-

tions laid down for ministers". If there is any "subterfuge" in these 

proceedings, Mr. MacDonald was as guilty as any of Mr. Meighen's Ministers, 

and Mr. King was a party to his guilt. Presumably this is where Mr. Cannon's 

theory comes in: Kr. UacDonald, we must suppose, did not, on April 28, 1923, 

"assume responsibility as a Minister".(!) Hence the rest of Mr. King's 

paragraph would not apply to him. But it is safe to say that at the time 

Mr. MacDonald was acting Minister of National Defence neither he nor anyone 

else thought that he had not "assumed responsibility as a minister", and 

that his colleagues with portfolio must "answer for his acts". Indeed 

probably no ono would have been more surprised and indignant than Mr. MacDon-

ald and Mr. King if anyone had suggested such a thing. Their indignation 

would have been fully justified. For Mr. Cannon's theory is not only 

absolutely without foundation: it is destructive of the whole principle 

of collective responsibility of the Cabinet, a principle which is basic 

to responsible government. 

Mr. King's words would appear to suggest that ministerial by

elections not only were a legal necessity under the law of Canada as it 

then stood but an essentii of responsible government. But such by-elections 

(1) Note that Mr. King says "as a minister", not "as a minister of' a 
department ••. It would follow that no Minister without portfolio in 
Canadian history had ever been "entitled to atteapt to do anything" 
in the House of Commons: a very remarkable theory indeed. Mr. E. M. 
MacDonald was certainly a "minister"; so were Mr. Meighen' s Ministers. 
Mr. MacDonald was certainly not, from April 28 to August 16 or 17, 1923, 
a "minister of a department",!iOr were Mr. Meighen• s Ministers in the 
temporary Cabinet. 
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were never necessary in the Australian Commonwealth, New Zealand, the Union 

ot South Africa, the Irish Free State, South Australia, the Cape of Good 

Hope, Natal, Southern Rhodesia, Northern Ireland, or Malta during its period 

of responsible government. They were abolished in Queensland Qn December 23, 

1884, in New South Wales in 1906, in Victoria on February 10, 1915, and in . 
Tasmania and Western Australia at other dates prior to 1926.(1) They did 

. 
not exist in the Dominion of Canada till after the passing of the Independ-

ence of Parliament Act of May 22, 1868 (31 Victoria, c. 23), and were abol

ished in 1931 (21-22 George V, c. 52). They did not exist in Manitoba till 

alter December 16, 1874,{2) and were abolished in 1937 (by I George VI, c. 27, 

section 13). They did not exist in Alberta till February 25, 1909,(3) and 

were abolished April a, 1926 (by 16-17 George V, c. 3, sections 4 and 6}. 

They did not exist in Quebec till April 5, 1869(4) and were abolished in 

1927 (by 17 George V, c. 13, sections 3-5). They were abolished in New 

Brunswick in 1927 (by 17 George V, c. 13), in British Columbia in 1929 

{by 19 George v, c. 14), in Prince Edward Island in 1932 (by 22 George v, 

c. 3, section 27}, in Saskatchewan in 1936 (by I Edward VIII, c. 2), and 

in Nova Scotia in 1937 (by I George VI, c. 2, sections 14 and 16). In 

Ontario, on April a, 1926, they were rendered unnecessary within three 

months after the general election, provided the Ministers took office 

before the opening of the first session of the new Legislature.(5) 

(1) 

{2) 

(3) 
(4) 
(5) 

Keith, ''Responsible Government in the Dominions", 1928 ed., PP• 229-
230 407 411· Parliamentary Debates (Commons), 1926, Firth Series, 
vol: 191' P• i422• Queensland Statutes, 1884; Victoria Statutes, 1915; 
"Law and'custom of the South African Constitution", by W. P. M. Kennedy 
and H. J. Schlosberg (Odbrd, 1935), P• 26. 
35 Victoria c 9 assented to February 21, 1872, but to come into 
force only ~rt;r the dissolution of the first Legislature. The Girard 
Cabinet all appointed to departments July 8, 1874 (Manitoba Gazette, 
vol. IIi French edition, p. 14), came into the Ho~se without by
election~ (Journals of the Legislative Assembly, 1874, PP• 31-32). 
9 Edward VII, c. 2. 
32 Victoria, c. 3, 
16 George V, c. 5, section 4. 
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They were, as we have seen abolished for the duration of the war in Breat 

Britain, partially abolished in 1919, and completely abolished in.l926. 

They were abolished from August 8, 1917 till April 30, 1919, in Newfound-

land.( 1) At the moment Mr. King was speaking, ministerial by-elections 

existed fully only in the Dominion of Canada, seven of its provincew, and 

Newtoundl ~nd; and partly in Great Britain and Ontario. They now exist 

nowhere in the British Empire except in Ontario, and only in a limited 

torm there. If they were an essential of responsible government, then 

large parts of the British Commonwealth never enjoyed responsible govern

ment at all, though they thought they did; most of the rest had lost it, 

without being aware of the fact, at the time Mr. King was speaking; and 

responsible government has now disappeared from the whole Empire except 

(in part) Ontario, without anyone suspecting it. 

We are now in a position to appreciate fUlly the exquisite 

ambiguities of the Liberal motion of July 1 against the temporary Govern-

ment. If cir. Meighen's Ministers legally held office "as administr~tors 

of the various departments", said the first part of the motion, they had 

no right to sit in the House. This phraseology carefully avoids either 

the term ''Ministers of the various departments" or the term "acting Min-

ietere of the various departmentsre, thus evading one of the questions at 

issue. For it should now be clear that if Mr. Meighen's Ministers were 

Ministers of departments, Ministers with portfolio, then they !!e vacated 

their seats; if they were only acting Ministers of the various depart

ments, then they were Ministers without portfolio, receiving no salary, 

had accepted no office of profit under the Crown, and had ~ vacated their -
seats, On the other hand, if they did not "hold such office" (that is, -
the ambiguous "office" of "administrators of the various departments"} 

••legally 11 , they had "no right to control the business of Government in the 

(1) By c. 19 of 1917 and c. 2 of 1918. 



373 

House and ask for supply for the departments of which they state they 

a.re acting Ministers". But if they did legally hold office as acting 

Ministers of the various departments, they had, as far as this motion is 

concerned, the same right to control the business of Government in the 

House and to ask for Supply as had Mr. Sutherland in 1900 and Mr. MacDon-

ald in 1923. 

Apart from these subtleties, however, what reason is there for 

suggesting that a Government all of whose members except one are Ministers 

without portfolio and acting Ministers of departments is any less "respons-

ible" than one made up almost entirely of Ministers with portfolio? What 

does "responsible" mean? Responsible to whom? To the House of Commons 

and to the people. In what way was the temporary Government any less 

responsible, answerable, accountable, to the House of Commons than any 

other Government? Was it impossible to ask questions of its members? 

No. Mr. r 1ng subjected them to a veritable cross-examination.(l) Did 

they refuse to answer? No. Was it impossible to move a vote of want of 

confidence? No. The Liberals did it. Was it impossible to refuse Supply? 

Not at all. Almost at the very beginning of his cross-examination of Sir 

Henry Drayton, Mr. King himself said: "If my honourable friend hesitates 

to give an answer to any of the questions I am asking I will see to it 

that we do not proceed with supply",(2) and somewhat later the Opposition 

moved that the chairman of the Committee of Supply do leave the chair.{3) 

Was it impossible to move a vote of censure? No. The Liberals moved 

and carried what Mr. King, Keith and Evatt describe as "censure". Was the 

vote on this motion ineffective? By no means. The Government promptly 

dissolved Parliament. Indeed the only means of enforcing responsibility 

(1) Commons Debates (Canada), 1926, PP• 5211-5215. 
(2) Ibid., PP• 5212, 5228. 
(3) Ibid., P• 5228. 
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to the House which the House normally possesses and did not possess fully 

in this instance seems to be a motion to reduce the salary of a Minister. 

It could do this with regard to the Prime Minister, but not the others. 

Does the whole of responsible government hang on this one motion? 

As Sir Henry Dreyton said: "We are just as much subject to the 

House and the House has just as much control over us as if we had been 

sworn a dozen times. We are just as much responsible to the House as if 

we were drawing salaries. • • • We are responsible to the House, as the 

conduct of the present opposition shows beyond doubt. Honourable gentle

men opposite are continually trying to get a vote against us in the House, 

and they know that we are responsible to parliament. It is simply idle 

to talk about there being no responsible government when by their very 

actions hnnnnrable gentlemen show that they believe there is. "(1) 

Was the temporary Government then not responsible, answerable, 

accountai>le, to the electorate? Of course it was, as it showed by dissolv

ing Parliament immediately after its defeat on the Robb motion, and appeal

ing t0 the electorate. 

To surmount the difficulties created by the law on ministerial by-

elections as it then stood, the device of a Government of Ministers without 

portfolio, acting Ministers of departments, was not the only one open to 

Mr. Meighen. There were at least two others. 

The first was to form a temporary Government consisting mainly 

of Senators, who would be sworn in in the ordinary way as Ministers of 

departments, would receive salaries, and fulfil all the formalities anyone 

could think ofJ a Government which would be represented in the Commons 

solely by Ministers without portfolio, who would ba nothing but Ministers 

without portfolio. This also would have been unprecedented. But it would 

(1) Commons Debates (Canaia), 1926, PP• 5249, 5251. 
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have been impossible to urge against it most of the other arguments Mr. 

King and his colleagues advanced against the Government which actually 

was formed. Would it have been constitutional? Or would it have been a 

"subterfuge", a "piece of jugglery", and so forth? 

The second alternative device, as we have seen, was to form a 

Government in the ordinary way, with one exception: that the Orders-in

Council and commissions appointing the Ministers to departments would 

contain a clause explicitly stating that they were to receive no salaries. 

There can be little question that either of the types of Govern

ment suggested would have been free from most of the objections brought 

against Mr. Ueighen's plan. But it is difficult to see how either would 

have been more "responsible" than the Government which was actually ap

pointed. 

It should now be clear that it is impossible to substantiate 

Yr. King's charge that the temporary Government was "a group of gentlemen 

with no 1 t:sponsibility whatever". That the Ministers had taken no oaths 

or office is, we have seen, a statement so incomplete as to be seriously 

misleading, and, to the extent that it is true, irrelevant. Neither Mr. 

King nor anyone else has supplied a shred of proof that the temporary 

Government waa not "able to carry on the business of government in the 

way that it should be carried on" or "in a manner befitting the honour 

and dignity of parliament" or "in accordance with British traditions" 

or "in a manner that would accord with the recognized principles of respons-

ible government". 

Acceptance of Mr. King's view,would=involve the consequence that 

Mr. Meighen would not have been justified in taking office unless his 

Government could carry on in the Commons with fifteen or sixteen of 

its supporters absent seeking re-election. On the same theory, even a 

Government completely defeated at the polls could carry on indefinitely 
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unless the Opposition had a dependable majority or over sixteen or seven• 

teen; without such a majority a new Government could not get an adjourn

ment for the time necessary for ministerial by-elections. It could take 

office only on the understanding that it was to receive a dissolution 

forthwith. This theory, subversive of the whole authority or Parliament, 

Yr. Meighen naturally could not countenance for a moment. 

The rhetorical shafts or the policy speech and 'The Liberal Case" 

miss their mark. It is simply not true to say that during the temporary 

GoYernment'e period of office Mr. Meighen "alone was the Government or 

Canada", or to suggest that he constituted himself "the sole adviser of the 

Crown, the sole government of the country". Subject only to the normal 

primacy of the First Minister, his Ministers without portfolio were as 

much advisers of the Crown as he, and as much a part of the Government of 

the country. It may be pointed out in passing that "anarchy" (the absence 
~ 

of all government) and "absolutism" (the concentration of all government 

in one person) are mutually exclusive ter.ms. It is unnecess~ to answer 

the qu~stion "to what category political philosophy would assign govern-

ment carried on under" conditions which in fact did not exist. As for the 

question, ~hat Prime Minister in England would dare to offend the honour 

and dignity of ~ation" by constituting himself "the sole government o£ 

the country for a single day, let alone a period of two weeks": in 1834, 

the Duke of Wellington, pending Peel's return from Rome, had himself sworn 

in as Secretary of State tor the Home Department(!) and First Lord of the 

Treasury, and placed the Great Seal in commission, with Lord ~ndhurst 

as First Commissioner, and this temporary Cabinet of two members, both 
·-

peers, constituted itself "the sole government" of the British Dnpire 

(1) Any one Secretary of State can of course act for all the others. 
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for a period of three weeks and one day. Furthermore, Todd remarks that 
"regarded as a temporary expedient" this "could not be pronounced uncon
stitutional".(!) Mr. Meighen's Cabinet had six properly constituted Min
isters besides himself as Prime Minister, President of the Privy Council 
and Secretary of State for External Affairs. 

The question, "What Prime Minister, what individual in Great 
Britain, however exalted, or however arrogant, would venture to constitute 
hims~lf th~ sole adviser of the Crown, the sole government of the country, 
for a single day, let alone for a period of two weeks!" is, however, sus
ceptible of an even more precise, and more modern, answer. For in 1913, 
when the controversy over the Home Rule Bill was at its height, Mr. Balfour 

I . wrott:ta "Were I in his t the King'f3~ place, I should be disposed to consider 
the propri~ty of sending for Rosebery or myself, not to for.m a Government 
in the ordinary sense, but to dissolve and act as his advisers until the 
new Parliament was returned, but no longer. There would be no difficulty 
in carrying on the routine work of the Offices during these few weeks 
without any paraphernalia of Parli~entary Secretaries and Under-Secretaries • 
• • • The exceptional character of the ctisis would be emphasized by the 
exceptional character of the temporary Minist~. • • • If Rosebery refused 
to act, either alone or with me, I should not hesitate, in the circumstances 
I have indicated, to become sole Minister."(2) 

"The supremacy of Parliament, the rights, the dignities, the 
existence or Parliament", says Mr. King, were challenged by Mr. Meighen 

. "in a manner which surpasses all belief". The answer to this statement 

(1) 

( 2) 

Todd, "Parliamentary Government in :England"' 1st. ed.! vol. II, . PP• 122-124, 170; Thursfield, "Peel", pp. 131-132; Br1almont and ~le1g, "Lite of Wellington" (Longmans, Green, 1860), vol. IV, PP• 74-76. See a1 Ph ·1· G edalla "The Duke" (Hodder and Stoughton, 1931), PP• 431-4a;~ wh~c~Psh~ws how'welli~gton was accused of constituting himself th~ sole Government of the Emp1re. . . . Dugdale, ''Life of Balfour", vol. II, PP• 100-101; J.tal.J.cs m1ne. 
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is a simple comparison. If' Parliament is "supreme", if it has any "rights" 

and "dignities", it must surely have the right to pronounce judgment on the 

conduct or whatever Prime Minister and Government may be in office. Mr. 

King, on June 28, tried to prevent it from doing so. Mr. Meighen did not. 

He waited for both the motion of' want of confidence of June 30 and the 

Robb motion of July 1 to come to a vote. Mr. King, on June 28, tried to 

end "the existence" of the Parliament then in being, by dissolving it 

before it could pronounce judgment. Mr. Meighen did not seek dissolution 

till after Parliament had pronounced judgment on both his Government and 

llr. King's. 

"The supremacy of Parliament, the rights, the dignities, the 

existence of Parliament" were indeed "challenged" in 1925-1926, "in a 

manner which surpasses all belief"; but not by Mr. Meighen. They were 

challenged by Mr. King. By his statement of November 51 1925, by his 

request for dissolution on June 28, 1926, by his policy speech of July 23, 

1926, Mr. King aeserted a theory of the Constitution which would utterJ..y 

destroy "the supremacy of Parliament", and place "the rights, the dj_gt)it~es, 

the existence of Parliament" at the mercy of the Prime Minister. Only 

Lord Byng's refusal of dissolution and Mr. Meighen's acceptance of respons-

ibility for that refusal kept the challenge from succeeding, and preserved, 

for the time being at any rate, the parliamentq.ry character of the Canadian 

Constitution.(!) 

(1) It has sometimes been suggested that Mr. Meig~en's acceptance of 
office was tact~ically unwise, politically inexpedient, showed "poor 
judgment". Such comments betray a very strange idea of political 
ethics. It Mr. Meighen believed, as he repeatedly stated in emphatic 
terms, that Lord Byng's action w~s n~t only constitutional ~ut essential_ 
to the preservation of the Const1tut1on, then he had no cho1ce but to 
accept office. It was not a matter of tactics, expediency or "judgment". 
It was a matter of honour and public duty. To have refused to for.m a 
Government would have been to side with Mr. King against the Governor
General on a vital constitutional issue on which, in Mr. Meighen's 
opinion Mr King was clearly wrong and the Governor-General clearly 
right 'It ;ould have been to become an insincere and cowardly accomplice 
in wh;t Mr. Meighen regarded as an attempt to subvert the Constitution. 
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The charge that the temporary Government was unconstitutional 

rests in fact upon no foundation at all. Not one of the arguments adduced 

in support of that charge will bear critical examination. 

(d) !b! £onstitutionality of the Grant of Dissolution to Mr. Meighen 

The next main question is: was the grant of dissolution to Mr. 

Keighen constitutional? 

Prima facie, the answer would seem to be, yes. Mr. Meighen's 

request was in perfect accord with seven or eight British precedents. He 

did not ask for dissolution while the Robb motion was under debate. He 

waited for Parliament to pronounce its verdict. He had not had the previ

oue dissolution, and was therefore not seeking to appeal from the verdict 

of a douse of Commons elected under his own auspices. As the House had 

deliberately rejected both his Government and Mr. King's there was no 

longer any poeeibility of an alternative Government which could carry on 

with the existing House. He could quote Dicey's "A Cabinet, when outvoted 

on any vital question, may appeal once to the country by means of a dis-

solution", Keith's "Dissolution ••• is proper ••• when a Ministry 

comes into power after the formation of a new House of Commons and finds 

that it has not an effective majority therein, as in 1924" and his 

"!whether] the existing House of Commons had been elected under the aus

pices of [the Government • s_ [ rivals is a relevant point". 

Indeed, everyone seems to agree that, as Jennings says of the 

British Parliament of 1859, "a House of Commons which had rejected both 

a Liberal and a Conservative Government needed to be dissolved". Mr. 

Garland, it is true, says that even after the final vote, "It was still 

possible for [-Mr. Meighen] to seek the necessary adjournment and properly 

establish his Ministry when the session's work could have been concluded",{~) 

(1) Statement of July 5; Dawson, "Constitutional Issues", P• 87. 
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Eratt goes farther. He contends that the Governor-General should 

have refused Yr. Meighen's request for dissolution, recalled Mr. King, and 

given him a dissolution if he asked for it. 

"By accepting office after the refusal of a dissolution to Mr. King", 

he arguee,mur. Weighen had to be regarded as accepting full responsibility 

for the Governor-General's refusal. But responsibility was meaningless, 

unless it involved his definite acceptance of the opinion that, in the interests 

of Canada, it was not desirable that Parliament should be dissolved. And yet, 

before three sitting days had elapsed, Mr. Meighen placed himself in the posi

tion of advising in favour of the very course which he had, by taking office, 

advised against, but which his predecessor had favoured. The change of 

front on the part of Mr. Meighen must have satisfied Lord Byng that a dis

solution was inevitable, in other words, that Mr. King's original advice was 

sound and should be acted upon. The question which r8mained, whether Mr. 

Kinb or Yr. Keighen should obtain the dissolution and face the country as 

Prime Yinister, presented no difficulty. Not only did the balance of con

'lenience and justice point strongly in favour of Mr. King, but Mr. Meighen's 

failure to form a stable government suggested that it was the advice and 

opinion of Mr. King which had to be adopted. Therefore, Lord Byng should 

have refused Mr. Meighen's request for dissolution and recommissioned Mr. 

King as Prime ~anister, not, of course, imposing any condition of a dissolu

tion, but being reasonably certain that Mr. King would repeat his for.mer 

tender of advice, upon which a dissolution would ensue. Neither in England 

nor in any of the self-governing Dominions, States or Provinces, would con

stitutional practice warrant the Sovereign or his representative in granting 

a dissolution to one party, almost immediately after refusing it to another, 

in circumstances analogous to those of 1926."(1) 

(1) ~he King and His Dominion Governors", PP• 62-64. 
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This whole passage is open to the same criticism which Evatt 

makes or Keith's comments on the Australian "double dissolution" of 1914: 

it "gives too little attention to the particular facts of the case and the 

facts are of supreme significance."(!) It is accordingly necessary to 

examine the passage sentence by sentence. 

"By accepting office • • • Mr. Meighen had to be regarded as 

accepting f'ull responsibility for the Governor-General's refusal." Unques

tionably. "But responsibility was meaningless, unless it involved his 

definite acceptance of the opinion that • • • it was not desirable that 

Parliament ehould be dissolved." Not at all. What was the advice Mr. King 

gave and Lord Byng refused? Simply, "That Parliament should be dissolved"? 

!2• That Parliament should be dissolved gefore it had a chance to pronounce 

on the Stevens amendment, and without giving an alternative Government a 

chance to curry on \'·ith the existing Hous~. Lord Byng did not say: "I think -
there should not be another election." He said: "All reasonable expedients 

should be tried before resorting to another election."( 2) This is not the 

same thing at all; but it was tor this opinion, not the other, that Mr. 

Keighen accepted responsibility. Hence, when, on July 2, he advised dis-

solution, he was not repeating Mr. King's advice; he had made no "change 

of front "I he had not "placed himself in the position of advising in favour 

of the very course which he had, by taking office, advised against. 11 Mr. 

Meighen did not simply advise the Governor-General that dissolution was 

necessary. In effect what he said was: "Now that the House of Commons 

B!! pronounced on Mr. King's Government~ mine, and rejected them both; 

now that it has been shown that neither Mr. King ~ I can carry on with 

the existing House1 now that it is clear that there are no further expe~ 

(1) Ibid., P• 46. t t t 
(2) Letter to Mr. King, June 29, 1926, quoted in Dawson, "Cons i u ional 

Issues", p. 73. 
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ents to be tried before resorting to another election; in these B!! circum

stances I advise Your Excellency to dissolve Parliament." This was not the 

coure.hich Mr. Weighen' s "predecessor had favoured" but a totally different 

course. That a dissolution was inevitable on July 2, after the events of 

June 29 - July 1, does not go one centimetre towards "satisfying Lord Byng" 

or anyone else that "Mr. King's original advice", to dissolve before those 

events could take place, was "sound". By July 2 it had become a sheer imposs

ibility to "adopt" or "act upon" Kr. King's "advice and opinion"; for, it must 

be repeated, that advice and opinion were that a dissolution was necessary 

before the vote on the Stevens amendment and before Mr. Meighen was given 

a chance to try to carry on with the existing House. For the same reason 

it would have been sheer impossibility for Mr. King to "repeat his former 

advice"& "The moving finger write•; and having writ 

"Uoves on: nor all thy piety nor wit 

ucan lure it back to cancel half a line ... 

With !Jr. J.leighen' s "failure to form a stable government", if 

that phrase refers to the constitution of the Government of Ministers 

without portfolio, we have already dealt. If it refers merely to the inabil

ity of the Government to retain its majority in the House, it is of course 

simply another WQ~ of saying that the Government had been defeated, and 

introduces no new point. 

To say that the question ~hether Mr. King or Mr. Meighen should 

obtain the dissolution presented no difficulty" may be true enough. But 

to eay that "the balance of convenience and justice pointed strongly in 

favour or Mr. King" is a really amazing statement. There are the strongest 

grounds tor saying just the opposite. Mr. King had flouted Parliament by 

trying to dissolve it before it could pronounce on the conduct of himself 

and his Government. Mr. Meighen had waited for Parliament to pronounce 

judgment on both Mr. King's Government and his own. Furthermore, Keith 
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notes that "It must be recognized that in the Dominions practice shows 

that it is a distinct advantage to be the party which dissolves and under 

whose auspic~s an election is held. "(1) Mr. King had had the previous dis

solution. ~~e had enjoyed this "advantage" onoe. His protest, in his 

letter to Lord Byng, July 3, 1926, against the suggestion that he had advised 

that "there should be another election with the present machinery"( 2) may 

not be without si~nificance. 

What considerations of "convenience" pointed in Mr. King's 

favour EYatt does not say; nor is it easy to surmise, unless it be that the 

Liberals had already ap~ointed all the election officials and missolution 

would therefore involve appointment of a new set, of Conservative leanings.t~J 

But why should this be regarded as a consideration of "convenience" in any 

but a party sense? And why should the Governor-General be expected to show 

greater consi1era:ion tor the convenience of the Liberals, who had already 

had one dissolution with their own "machinery", than for that of the Con-

servativee, who had not? Evatt can hardly have meant anything like this. 

What di1 he ~ean? 

The only remaining ground for Evatt's doctrine seems to be the 

shortness of the time which intervened between refusal of dissolution to 

Mr. King and grant of dissolution to Mr. Meighen. But is this relevant? 

The reasons for refusing dissolution to Mr. King were: (a} he was trying 

to prevent the House from pronouncing judgment on his Government; (b) he 

was aeeking to appeal from a new Parliament elected under his own auspices; 

(1) 
(2) 
(3) 

"Responsible Government in the Dominions", 1928 ed~, P~ 265~ 
Quoted in Dawson, "Constitutional Issues", P• 74; J.~al.1.cs m.1.ne. . 
This was the customary procedure in Canada at the t1me, though Ke7th 

t · 1 th ntrarv: "An electoral contest of great severJ.ty aeeme o l.IDp y e eo ·~ · b. 
b b th Administration ejecting from office the 1ncwn ents was egun y e new f t · · .,. " ot the poste of Returning Officer in the ~ope o hus w1nn1ng sea~s. 

("Reeponsible Government in the Dominions' 1928 ed., P• lSO.) 
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(c) ther~ was a possibility that another Government could be formed which 

could carry on with the existing House. None or these reasons applied to 

ur. Meighen on July 2, and the House had meanwhile defeated both Governments. 

How can these facts be affected by the length of time which elapsed between 

the existence of the one set of conditions and or the other? 

EVatt says that the Governor-General should have'~ecommissioned 

Kr. King". He appears to have overlooked two points of crucial importance: 

(a) Yr. King's Government had on June 28 been guilty of a flagrant violation 

of the Constitution, by seeking to ~ithdraw from the cognizance of the 

people's representatives the great cause pending between ministers and 

their accusers"; (b) Wr. King's Government had on June 29 been solemnly 

anj emphatically censured by the House of Commons, by a majority of 10, 

tor misconduct in the admjnistration of a great department or state.(l) 

One consequence of Evatt's doctrine, and a most important con-

sequence, seems not to have occurred to him. If Lord Byng's refusal of 

dissolution to !Ir. I:ing on June 28 was constitutional, as Evatt agrees it 

was, it follows that on that date Mr. King had no right to a dissolution. 

He had only th~ right to carry on till the House had voted on the Stevens 

amendment, or to resign forthwith. If he had simply resigned, without 

asking tor a dissolution, and if Mr. Meighen had taken office in these 

circumatancee and been defeated, wr. Meighen would then have had an incon-

(1) Mr. Ueighen's position differed markedly from Mr. Philp's in the Queens
land crisis of 1907. Mr. Philp had never been able to comm~d a major
ity1 wr. Meighen had. Mr. Philp's opponents enjoyed t~e conf1dence or 
the existing Houeer Mr. Meighen's did not. Mr. Philp s opponents had 
not been censured by the House; Mr. Meighan's had. Mr •. Ph~lp's oppon
ents were undoubtedly well able to carry on with the ex1st1ng House; 
llr. J.ieighen • 8 were not. Lord Chelmsford could have avoided an election 
by recalling the ex-Prime Minister; Lord Byng co~ld not. Above.all,, 
Yr. Philp's opponents had not violated the Const1tution; Mr. Me1ghen s 
had Even therefore if we accept Evatt's theory on the Queensland 
cas; (and there is w~ have seen, strong reason for rejecting it), it 
hae no application'to the Canadian case of 1926. 



386 

testable right to dissolution. To suggest that Mr. King could deprive him 

of that right by making a prior unconstitutional request for dissolution 

is once again to place the whole Constitution at the mercy of any Prime 

Minister's caprice, or lack of scruple, or ignorance of constitutional 

ueage.(l) 

(e) The Constitutionality of the Refusal of June 28 in Relation to the 

Grant of Dissolution on July 2. 

Was the constitutionality of refusing dissolution to Mr. King 

on June 28 affected by the granting of dissolution to Mr. Meighen on July 2? 

It would be possible to discuss this question in a number of 

torms, but it seems necessary to deal only with the particular forms in 

which it actually arose in discussions of the crisis, notably Mr. King's 

and Kei tb' e. 

Yr. King, in a passage already quoted in abbreviated for.m, 

epeaks ot being •unable to admit that either the refusal to myself of a 

diesolution or the granting or a dissolution immediately thereafter to 

Kr. Meighen was a constitutional course of action."(2) Actually the grant 

to Kr. Meighen wae not "immediately" after the refusal to Mr. King. Vitally 

(1) Lord Canterbury, in Victoria in 1872, recognized "that it would not 
not conduce to the present or future efficiency of Administrations or 
Legislatures if" his refusal of the Duffy Government's request "were 
to be followed immediately, or closely, by h~s acceptance of a similar 
recommendation based on similar grounds from their successors", as 
this would give rise to unfounded charges of partisanship and "would .. 
not have removed or even materially palliated existing difficulties". 
But he made it very clear that he had inserted the provisoes purposely. 
Kr. Weighen's request on July 2 was not "similar" to Mr. King's or 
"baeed on similar grounds". It was entirely different, and based on 
entirely different grounds. 
Note also Lord stanley'e admission, in 1851, that if the Queen refused 
him dissolution (to which his claim would have been infinitely stronger 
than Yr. King's on June 28, 1926), and he resigned, his opponents would 

have had a right to dissolve. 
(2) Policy speech of July 23, 1926, quoted in Keith, "Speeches and Docu-

meate on the British Dominions", P• 153. 
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important events intervened. But Mr. King seems to suggest that even the 
grant of dissolution to Mr. Keighen soon after the refusal to him at least 

•·· added to what he considered the unconstitutionality of the refusal. It is 
surely not too much to read into the words a feeling that he had been dis
criminated against. Keith, at any rate, seems to have put this construc
tion on Jir. King's attitude, for he says a "Mr. King ••• naturally could 
not see how it could be fair to refuse to an undefeated Prime Minister a 
dissolution and to r:ive it to a new Prime Minister who was unable to avoid 
a hostile vote in the Commons."(l) Also, in his reply to Mr. Cahan, Keith 
says that his condemnation of Lord Byng's action was based not only on the 
refusal to Mr. King but on that refusal "coupled with" the grant to Mr. 
Meighen. 

After what has already been said here on the first five main 
constitutional questions raised by the crisis, it is needless to deal with 
this question at much length. If the refusal to Mr. King was constitutional, 
it is hard to see how it could have been rendered subsequently unconstitutional 
by a grant to Yr. Meighen, whatever the status of the latter action. if the 
refusal was unconstitutional in the first place, an unconstitutional grant 
to Yr. Meighen would make Lord Byng guilty of two constitutional misdemeanours 
instead of one, and therefore doubly worthy of reprobation, which may have 
been all that Keith meant. 

(t) The Constitutionality of the Manner of Dissolution on July 2 

Was the manner of Mr. Meighen's dissolution of Parliament con
stitutional? Keith and MacGregor Dawson both disapprove of it, though 

(1) "The Dominions as Sovereign States", P• 221. Keith. is not always so poeitive that l.lr. King was "undefeated"~ Nor does 1t see~ to have " struck him that Mr. MeigheS'could certa1nly ha~e been an unde~ea~ed Prime Uinieter when he aske~ for dissolution, 1f he had been w1ll1ng to ask while a motion of censure was under debate. 
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neither goes so far as to say outright that it was unconstitutional. Keith 
notes that the news ''was at one p.m. intimated to members by messengers as 
tbey prepared to reassemble on 2 July"; that Mr. King would have advised 
prorogation and royal assent to bills before his proposed dissolution of 
June 23; that "by the informal procedure adopted, contrary to all British 
and Canadian usage, the Bills already passed by the Houses, including the 
divorce bills of private persons, were wasted"J that "the whole work of 
the session was wasted"; that "the intimation of dissolution ••• was a 
deplorable act of discourtesy to the House of Commons, and one of which 
it is quite inconceivable that the King would be guilty as regards the 
British House of Commons".(l) MacGregor Dawson says: "Parliament was 
adjourned and never met again; for it was summarily dissolved without the 
ueu&l att~ndanc~ of the Governor-General in person to announce the ter.mina-
tion of the session. Members of Parliament learnt of the dissolution in 
the corridors from messengers and clerks, and Mr. Bourassa alleged that he 
first received the news from 'a wandering Asiatic consul'."(2) 

Keith is in error on certain points here, and both his and MacGregor 
Dawson's accounts need to be supplemented. 

First, "the whole work of the session was" not ''wastedu, and only 
a tew bills passed by the two Houses failed to become law. Royal assent 
bad alrearly been given to four Appropriation Bills and thirteen other Public 
and General Bills, and to 131 Private Bills (including 124 Divorce Bills).(S) 
The bills actually awaiting assent on July 2 were those to amend the Special 
War Revenue Act and the Canada E.'Tidence Act' the Long Term Farm Mortgage Credit 

C · ion Loan Bill, thirteen divorce bills and Bill, the Kontreal Harbour omm1ss 

(1) . i " "Responsible Government in the Dom1n ons ' . . n " p "Sover9ignty of the British Dom1n1o s ' • 
"Constitutional Issues'', P• 85. 
Statutes of Canada, 1926. 

1928 ed., PP• 149-150; 
244. 
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ten other private bills.(l) 

Second: In 1911, when Sir Wilfred Laurier was in power, the Govern

ment negotiated a Reciprocity Agreement with the United States. The Con-

servatives opposed it. When the Government moved to go into Committee of 

Ways and Ueans, the Conservatives moved votes of want of confidence, July 18 

and 28, and of censure, July 26 and 27. All were defeated. Debate pro

ceeded in coDIIlittee. The Senate had adjourned on May 19, till August 9.(2) 

There were no bills awaiting assent. The Commons adjourned on July 28 and 

never met again, for on July 29 Parliament was "summarily dissolved without 

the usual attendance of the Governor-General in person", but after a formal 

Proclamation of Prorogation.(3) In 1926 the Senate had not adjourned for 

more than a few hours, and there were bills awaiting royal assent. 

Third: Ur. }:ing said repeatedly that he had intended, on June 28, 

not to dissolve without prorogation and royal assent to bills. The pub

lished correspondence between him and Lord Byng provides no evidence of 

this. It does not even mention prorogation or royal assent to bills. In 

view of Wr. King's subsequent statements, this is a curious omission. What 

renders it still more curious is that if a Prime Minister intends to request 

first a prorogation and then a dissolution, the natural course is to ask 

tor prorogation first and dissolution second. Mr. King, on his own showing, 

appears to have contemplated the reverse procedure: asking for dissolution 

first and prorogation second. 

Kl.·ng never said that ha intended, if dieBe that as it may, Mr. 

lolution had been granted him, to 
proceed with any other business; indeed, 

for him to precipitate a crisis by asking if he had, there was no necessity 

(1} 
(2) 

(3) 

Journals of the 
Journals of the 
Senate Debates, 
Journals of the 

t d the House of Commons of Canada, 1926. 
~~::eeo~Commons, 1911, PP• 543, 553, 555, 556, 558; 

~:~~~ ~~·c~~:;1(canada), 1911. PP• 561-562. 
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tor dissolution when he did. His proposed dissolution would therefore 

presumably have taken plac9 on June 28. Dissolution at that date would 

have killed at least the Long Term Farm Mortgage Credit Bill, the Montreal 

Harbour Commission Loan Bill and the two private bills which afterwards 

passed both Houses. Mr. Yeighen's manner of dissolution killed these and 

also the two other public bil~ thirteen divorce bills and ei&ht other priv-

ate bills which had been ready for assent on June 28. In other words, at 

least the t·•o most :blporta.nt bills awaiting assent on July 2 would have been 

lost anyhow if dissolution had taken place on June 28. 

It may be added that when ur. King dissolved Parliament on January 25, 

1940, after a session o~ three hours, he did not prorogue it. Members learnt 
. 

of the dissolution, casually, during the dinner recess, as they were prepar-

ing to re~seemble for the evening sitting. 

(g) The Crisis and Canada's Status 

The final question raised by the crisis is one of Canada's status. 

le Kei th right in as eert ing that Lord Byng' s action "relegated Canada 

decisively to the colonial status which we believed she had outgrown", (1} 

a status inferior to that of Britain? 

The charge that it did may take three forms: (a) that the King 

would have acted differently in the same circumstances;(2) (b) that Lord 

Byng violated the principles of responsible government, and, as Britain 

j t that this relegated Canada to an inferior en oye responsible governmen , 

etatue1 and (c) that Lord Byng acted as the agent of the British Government. 

The first charge ie supported by nothing but the bald assertions 

ot Keeers. King, Keith, Daweon, Ewart and Mr. King's supporters. There 

(1) Manchester Guardian, July a, 1926. In his latest works (1939 and 1940) 
Keith does not mention this point. 

(2) Thie aeeme to be all that Keith meant. 
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are, as we have seen, the strongest possible reasons for believing that in 

the same circ~tancee the King would have acted precisely as Lord Byng did. 

But even if it could be proved that the King would have acted 

otherwise in the same circumstances, it would not follow that Lord Byng had 

relegated Canada to a status inferior to that of Britain, or violated the 

principles of responsible government. Kennedy protested energetically in 

November 1926 against the idea that "equality of status" meant that "the 

GoTernor General should always do what the King does, and that, as the general 

rule in !hgland appeared to be that a dissolution was granted as a matter 

of course, eo it ought to be in Canada." What the King would have done, 

he contende-1, was "quite immaterial for Canadians •••• It is none of 

our business how or why or when the prerogative of dissolution is exercised 

in the United Kingdo~. 'Equality of status' ••• cannot mean that Canada 

hae been given power li~ite1 to imitation. In other words, all the noise 

and tumult over 'the exercise of powers in a manner which the King of 

m,glan,:i does not follow' were eo much inexcusable misrepresentation. In 

inter·State comity, the British Empire and Cuba are equal, ••• but no 

one would demand id~ntity of institutional content. So, weak though the 

analogy may be, in the comity of the British Commonwealth the nations com

posing it are equal, but that equality cannot mean that their institutional 

life muet ex n~ceesit!lte toe the identical line of uniformity. "(1) 

Putting it another ways Britain is not the only country in the 

world where responsible government exists or has existea, and the form 

which exists in the United Kingdom is not the only for.m of responsible 

government. France under the Third Republic unquestionably enjoyed respons

ible government. But under its then Constitution, the President could 

dissolve Parliament only with the consent of the Senate, a provision 

be found anvwhere in the British Empire; and in quite unlike anything to J .. 

(1) Contemporary Review, vol. 130, November 1926, P• 556 • 
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tact this power was used only once, in 1877.(1) In practice, French Governments 

were aade and unmade by Parliament. They could not, when defeated in the Cham-

ber of Deputies, or when they thought it convenient, appeal to the electorate. 

Mo one seems ever to have suggested that this made France inferior in status 

to Great Britain. 

Nor is there any reason why the conventions of the Constitution 

must be the same even throughout the British Commonwealth, nor why, if they 

are diffe•ent, differences from the United Kingdom shoUd be held necessarily 

to indicate inferiority. The Irish Free State regulated the whole matter 

or dissolution by law, a law which made it virtually impossible to dissolve 

the Cb .. ber of Deputiee without its own consent.(2) No one seems ever to 

ba~e suggested that this particular provision of the Free State Constitution 

made it inferior to Britain. The Australian Commonwealth has statutory pro-

~ieion~r dissolution or both Houses in certain circumstances, something for 

which there is no counterpart in the United Kingdom; but again, no one seems 

ever to have suggested that this makes Australia inferior in status. Surely 

Canada may enjoy responsible government equally with the United Kingdom 

without either the law or the conventions of the Canadian and British Constitu-

tione being identical, on this or other points?(3) 

Ur. King himself does not seem to have felt any great confidence 

in the charge that Lord Byng's refusal of dissolution relegated Canada to 

a status inferior to that of Britain. For in the debate in the House he 

saida "For one hundred years in Great Britain there is not a single instance 

ot a Prime Minieter having asked for a dissolution and having been refused 

it. Since this Dominion was tormed there is not a single instance where a 

(1) w. B. Ltunro, "The Governments of JWrope" (Macmillan, 1926), PP• 409, 442. 
(2) Article 53 or the Constitution. . . . 
(3) The conventions on the "federalization" of ~~e ~ana~~;} c:~~::\~:v:P:~iiU 

counterpart in Britain; and Kennedy, loc.dc1 L bP•r Cablnet in Australia. 
relationship between the Labour caucus an a a ou 
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Prime Winieter has advised a dissolution and been refused it.(l) ••• 
The issue • • • is one which affects all parts of the British Empire. • • • The British Empire rests upon the corner-stone of responsible self-government 
in each of the Jooinions and in the Mother Country •••• We have at heart 
the interests not only of Canada, but of South Africa, of Australia, of 
New Zealand, of Newfoundland, of the Irish Free State, of India, l!!• 
and of the British Isles themselves."(2) It is hard to attach to the state-
menta about "all parts of the British Empire" and "the British Isles them-
selves" any mer~ing exc~pt that Lord Byng's action might constitute a pre
cedent for the United r.ingdom. If so, what becomes of the charge of inferior-
ity of status? 

It ~y be argued that the Imperial Conference of 1926 settled 
this whole matt~r, ~d ost~blished the United Kingdom practice, whatever 
it is, in all the Dominions. This is not strictly accurate. In the first 
place, the Report could not ov~rrid~he provisions of the Irish Free State 
Constitution, ,·hich on this point were very different indeed from British 
practice. Second, the Report at most only established the British practice 
"in all essential respects". What are and what are not "essential respects" 
ie a question on which there may be wide differences of opinion. Keith, 
tor example, ae late as 1928, appeared to think that the Report left room 
for very considerable variations between United Kingdom and Dominion 
practice on this very question. Third, it is possible to interpret the . 
Report not aa establishing United Kingdom practice in the Dominions but 
as asserting simply that in all essential respects the practice in Britain 
and the Dominions is the same, a position already taken for granted by 
Lord Courtney as early as 1901. If this is the true interpretation, then 
United Kingdom pra.ct ice might be affected by Dominion practice (as in fact 

tl} Gn these statements, see above, PP• 236-237. (2} Commons Debates (Canada), 1926; P• 5224; italics mine. Mr. King did not draw Keith'e distinction between the status of Canada and that of New· foundland. 



394 

Lord Courtney suggested), or vice versa. That this is the true interpreta
tion, and that Kennedy's thesis is therefore as valid as when he wrote, is 

at least highly probable; for any other interpretation would limit the 

Dominions to mere imitation, and would therefore be inconsistent with the 
Report's main principle of "equality of status". 

The third charge, that Lord Byng acted as the agent of the Brit-
ieh Government is just not true. On the contrary he refused even to con-

eult the British GoTernment,(l) in spite of repeated urgings from Mr. King. 

Kr. King, in his letter of June 28, 1926, says: "Your EXcellency will recall 

that in our recent conversations relative to dissolution I have on each 
occasion suggested to Your Excellency, as I have again urged this morning, 
that having regard to the possible very serious consequences of a refusal 

of the advice of your First !.anister to dissolve Parliament you should, 

before definitely deciding on this step, cable the Secretary of State for 

the Dominions asking thA British Government, from whom you have come to 

Canada under instructions, what, in the opinion of the Secretary of State 

for the Dominions, your course should be in the event of the Prime Minister 
presenting you with an Order in Council having reference to a dissolution • 

• . • • I •.. ehall be pleased to have mJ resignation withheld at Your 
EXcellency's request pending the time it may be necessary for Your Excellen(f 

to communicate with the Secretary of State for the Dominions."(2) 

It is worth noting here that Mr. King was not simply suggesting 

that Lord Byng should seek the expert opinion of the Secretary of State 

for the Dominions. He was suggesting "asking the British Government, f'rom 

whom you have come to Canada under instructions, what, in the opinion of 

the Secretary of State • • • , your course should be" • To be sure, it was 

(l) 

(2) 

t Debates (Commons), 1926, See Mr. Amery'e statement in Parliamen ary 
Fifth Series, vol. 198, P• 1425. · . 

t ti al I ssues", P• 73; italics m1.ne. Quoted in !Jaweon, "Consti u on 
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the opinion of the Secretary of State which was asked for, but it was the 

British Government which was asked to furnish that opinion. 

Keith, in his "Letters on Imperial Relations" says: "No one could 

deny that Lord Byng was an Imperial officer subject to the royal instructions 

conveyed through the Secretary of State. The point at issue was, What d~ 

those instructions enjoin • • • where a Prime Minister asked for a dissolu-

tion. • • ? Was it Lord Byng's duty to investigate the political situation 

for himself, and decide on his own responsibility what wa~est for Canada? 

Or could he follow the British practice -- recently signally illustrated 

by the immediate acceptance ••• of Mr. Ramsay MacDonald's advice in 1924 -

and act on the advice of his Ministers? • • • Lord Byng was without political 

experience, and it appears to r:1e that ~Jr. King acted with much common sense 

in advising him • • • to ask the Secretary of State what the royal instruc-

tions really meant." ( 1) 

This seems to mean that Lord Byng was bound to act, in a purely 

internal matter, as an Imperial officer under "royal instructions conveyed 

through the Secretary of State". But if eo, Canada was clearly inferior 
(2) 

in status to Great Britain. This Mr. King, Mr. Meighen and Lord Byng 

all denial. Mr. King did not ask the Secretary of State or the British 

Government "what the royal instructions really meant" or "enjoined" (a 

very strong word), and it is at least very doubtful whether ha or anyone else 

in Canada would have accepted the statement that this was "the point at 

issue". Nor is the choice confronting Lord Byng stated in precise enough 

terms. He certainly had no roving comnieeion to "decide on his own respons

ibility" whether a dissolution was "best for Canada". The question was, 

had he a duty to decide whether a grant of dissolution in the circumstances 

would be in accordance with constitutional usage (British and/or Dominion). 

(l) P. 671 italics mine. 
(2) This passage suggests that it is Keith's views, not Lord Byng's, which 

would "relegate" Canada to an inferior status! 
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Keith' s statement, in this passage, of "the British practice" is also open 

to objection. It contradicts his own statements elsewhere and also the 

opinions of many other authorities at least equally eminent. 

The passage in the "Letters" was written in 1927. In the 1928 

edition of "Responsible Government in the Dominions", pp. xxi-xxii, Keith 

returned to the subject: "Mr. King had suggested to the Governor-General 

that he might do well • • • to ascertain the views of the Secretary of state 

for the Dominions as to hie constitutional position •••• Mr. King's action 

was entirely constitutional. Lord Byng, a gallant soldier without political 

experience, was confronted with a difficult position, and, as wholly unversed 

in constitutional usage, nothing was more natural than to advise him to 

inquire fro~ the head of the department officially charged with recording con-

stitutional precedents what was in such a case the constitutional duty of a 

Governor-General, i.e. whether he was to be guided by the practice of the 

Crown in the United Kingdom or should exercise a personal discretion. 

That the Secretary of State should never interfere in such issues is obvious; 

that he should refuse to advise if asked would be absurd, and surely there 

could be nothing undignified in a Governor-General consulting an expert 

instead of relying on the advice of a private secretary or on his own 

interpretation of the dicta of writers of text-books." 

This ~s a very different statement of the position, but scarcely 

more satisfactory. Like the other passage it ignores the fact that Mr. 

King explicitly brought "the :aritish Government" into his "suggestion". 

Like the other passage, too, it begs the question by assuming that "the 

practice in the United Kingdom" and the exercise of "personal discretion .. 

are mutually exclusive, which Keith himself elsewhere denies. But there 

t nds There is now no mention the resemblance between the wo passages e • 

of Lord Byng's position as "an Imperial officer", no mention of "the royal 

instructions" or what they "enjoin". It is now a question of getting the 
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expert advice of the Secretary of State on "the constitutional duty of a 

Governor-General", advice for which Mr. King's phrasing would clearly have 

made the whole British Government responsible. or course there would have 

been "nothing undignified" in Lord Byng' s cabling the Secretary of state. 

But that is beside the point. The question is, would such action have 

violated the principle of equality or status? This question Keith does not 
• 

answer, except by the flat assertion that Mr. King' a suggeriion was "con-

sti tutiona.l ". 

It may be added that, as there appears to be no precedent for 

Kr. King's request for dissolution, the fact that the Secretary of State 

was "head of the department officially charged with recording constitutional 

precedents" would in itself hardly have qualified him to give expert advice; 

the more so as the "precedents" which his department was "officially charged 

with recording" were not United Kingdom precedents but only those of the 
most of 

Dominions,Awhich Keith seems to have considered inapplicable. 

Lord Byng, in declining Mr. King's advice to cable the Secretary 

of State seems certainly to have shown a more scrupulous regard for Canadian 

autonom, than Yr. King in proffering it. True, Mr. King has explained that 

he "did not say that His Excellency was bound to act upon" the opinion or 

the Secretary of State.(l) But this explanation raises more questions than 

it answers. If {which ie most improbable) the Secretary of State had been 

foolish enough to give an opinion at all, any one of three consequences 

might have followed. (a) The opinion might have been that refusal was 

unconstitutional. (In view of what has already been said in these pages, 

such a reply was highly unlikely, but the possibility cannot be altogether 

excluded.) Lord Byng might have acted on this opinion and granted the 

dissolution. In this case, Mr. King would no doubt have been perfectly 

{1) Commons Debates (Canada), 1926-27, P• 1652. 
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satisfied, and as far as he was concerned, there would have been no further 
controversy. (b) The opinion might have been that refusal was unconstitu
tional, and Lord Byng might have refused to act on it. Mr. King would 
then have been in a position to say that a very high authority, none other 
than the Secretary of State for the Dominions (he might have said, the whole 
British Cabinet), haqaeclared that he was entitled to dissolution, but that 
Lord Byng, whose political experience was far inferior, ha9Persisted in 
following a course which that great authority had pronounced unconstitutional. 
(c) The opinion might have been that refusal was the constitutional and 
proper course; if Lord Byng had then refused dissolution, Mr. King would 
have been in a position to say that he had done so on the advice of a Brit
ish Ylnister (or Ministers), and that Downing Street was interfering in a 
purely Canadian affair. 

If the Secretary of State had declined to give an opinion, Mr. 
King would at least have been no worse off. If ha had given an opinion, 
the advantages to Mr. King of case (a) are obvious, those of case {b) 
scarcely less so. In case (c), Mr. King would have been presented with 
yet another "constitutional issue" with electoral possibilities on which 
it is unnecessary to enlarge. He might easily have concealed from the 
public till the campaign was over the fact that the "interference" was the 
result of his ·own "suggestion" to the Governor-General. In fact, in the 
campaign which took place, though the air was thick with allegations of 
"Downing Street interference" which Mr. King well knew to be false, he 
never so much as hinted that he bad repeatedly suggested that the Governor
General should consult Downing Street and that Lord Byng had refused. That 
fact came out only in the first session or the new House, when the Conserva
tives asked tor the cor~espondence. But if, in the hypothetical case we 
are supposing, he had, voluntarily or otherwise, divulged his own "suggestion" 
during the campaign, he could still have proffered the same explanation as 
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he did later: that he had not said that Lord Byng was bound to act upon 

the opinion. Therefore, he could have said, the responsibility for acting 

upon the opinion was not his (::r. King's), but Lord Byng's (or, more 

correctly, Mr. Meighen's). In short, in case (a), Mr. King would have got 

precisely what he wanted; in the other cases he would inevitably have 

placed the Governor-General in a false position. Presumably this did not 

occur to llr. King when he made his "suggestion". If it had, he would 

hardly have described the "suggestion" as he did: "a chivalrous action, 

designed to prevent His Excellency from making the mistake he did make".(l) 

Conclusion 

Many would contend that the question whether Lord Byng's actions 

were constitutional is no longer debatable; that, regardless of the merits 

or demerits of the case, the matter has been settled, and in Mr. King's 

favour, by (a) the election,(2) and {b) the Report of the Imperial Confer-

ence of 1926. 

But has it? 

In the first place, by no means all constitutional authorities 

agree that a single election result settles disputed points of constitutional 

practice. ~att, for example, repeatedly dissents;(3) and Jennings' remarks 

on conventions and precedents are in point.(4) Mr. King himself recognized 

that the constitutional practice on this very point could not be settled 

by a mere election result.(5) 

(1) 
( 2) 

(3) 

(4) 
( 5) 

Second, the constitutionality of Lord Byng's action w~s not 

Commons Debates (Canada), 1926-27, P• 1652. . . 
Mr. King claimed this himself; but he coupled it with.the statement 
that if the election had gone the other way the quest1on would have 
been "very far from settled". (Commons Debates (Canada), 1926-27, p. 
"The King and His Dominion Governors", PP• 59, 105, 165, 173, 232, 
245, 253. 
See above, PP• 
See ~'&<+¥-~r-Pr---r footnote.· ( 2), above. 

1652.) 
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the sole issue at the 1926 election. Mr. King himself said that it "paled 
into relative insignificance" compared with the issue (or issues) raised 
by the formation of the temporary Government. Even if a single election 
result could settle constitutional practice, therefore, it is impossible 
to say which of the two constitutional points at issue, tha major (o£ the 
temporary Governnent) or the minor (of Lord Byng's refusal) Mr. King's 
Tietory settled. Indeed it is possible that neither point was what the 
electors believed themselves to be deciding. They may have been (who shall 
say?) far more concerned with the Customs issue, old age pensions, rural 
credits, or the tariff. 

Third, and more importantz in spite of a widespread assumption 
to the contrary, the Imperial Conference Report did E£! endorse Mr. King's 
view either of the constitutionality of Lord Byng's action or of British 
constitutional practice. All it says is that in all essential respects 
the practice in the Dominions is the same as in Britain. But Mr. Meighen 
certainly never questioned this, and there is no evidence that Lord Byng 
did either. On the contrary, as even Keith notes, Mr. Meighen's position 
was thqt the King would have acted exactly as Lord Byng did. After what here has been set forth :i.a-1.\ltire-e)ulp~eP, it shoul.d be clear that there are no 
substantial grounds for Mr. King's view of British practice, but that there 
are numerous and very substantial grounds for Mr. Meighen's. In other 
words, there is excellent reason for considering the Report not as endorsing 
but as repudi~ting Mr; King's view, and as a vindication of Lord Byng and 
wr. Meighen. There can be no question that the Report cancels the effect 
(it any) of any prior verdict of the Canadian electorate contrary to its 
terms. 

There are four reasons why it has beenrecessary to dwell on the 
Canadian crisis of 1926 at what may seem disproportionate len&th. 

In the 

first place, it raised fundamental issues. 
What is the Cabinet? To whom is 
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it responsible? Is it the master or the servant of Parliament? In what 

circumstances may it appeal from Parliament to the electorate? What are 

the powers of the Crown in this context? Second, none of the authorities 

who have commented on the case has given anything like a complete and accur-

ate account of the facts. This is in most instances quite understandable, 

for the complete official records are not always easily accessible in Brit-

ain or Australia. But it has had unfortunate consequences, for it has led 

a large number of people, including some of the authorities themselves, to 

conclusions which are in some cases unfounded and in others contrary to 

the evidence. That is the third reason for devoting so much space to the 

subject. Fourth, the doctrines of the Constitution expounded or counten-

anced by some authorities in their discussion of this case are not merely 

erroneous but subversive of parliamentary government; and frequent repeti-

tion by eminent persons has secured for these doctrines, as the debates in 

the South African Parliament in February and April 1940 showed, wide accept-

ance.(l) 

Juet how unfounded, erroneous and mischievous are the doctrines 

to which some learned writers have lent their names can perhaps best be 

illustrated by a brief analysis of Mr. King's policy speech of July 23, 

1926, whose statement of constitutional principles has been highly recom

mended to us by Keith, and by Kennedy and Schlosberg in their work on the 

South African Constitution. 

Mr. King begins by speaking of "the refusal to myself of a dis-

solution" and "the granting of a dissolution immediately thereafter to 

11r. Meighen". This is not accurate. Dissolution was not granted to Mr. 

Keighen "immediately" after the refusal to Mr. King. Vitally important 

events intervened.(2) 

(1) See below, pp. 
(2) See above, pp. 

410-~11. 
:s2- 383. 
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Kr. King proceeds: "Not for over a hundred years in Great Britain" 

has a dissolution been refused. This is of dubious accuracy, and completely 

overlooks the fact that ur. King's request also was, as tar as we can dis

cover, unprecedented, not only in Great Britain but in the overseas Empire 

as well.(l) 

"Never since Confederation in Canada", adds Mr. King, has a dis-

solution been refused. Of the Dominion, though not of the provinces, this 

is true; but, again, "never since Confederation in Canada" has a request 

tor dissolution been made in the circumstances in which Mr. King made 

his.(2) 

The sovereign, says Ur. King, "would have to be very certain of 

finding a Prime ).:inister who would not only be willing, but also would be 

able to take the responsibility f'or his refusal, ••• able to demonstrate 

his ability when Parliament was in session to carry on- its proceedings". .Mr. 

Yeighen, he adds, was unable to do this for the space of three days. This 

is strictly accurate, but omits the vital question of what happened in those 

three days.(3) 

Yr. King asserts that his right to a dissolution on June 28 

"could not be cha.llen-;·--;d". This is obviously not so.(4} 

"If ever there was any doubt as to the soundness of the advice 

tendered and of my right to have it accepted, that doubt was resolved in 

no uncertain manner by what took place within the three ensuing days." 

This is a confusion of thought.(S) 

"No vote which could be termed a vote of censure, in the parlia-

mentary use of that term, was under debate at the time dissolution was 

(1) See above, pp. 236-237. 
(2) See above, pp. 236-237. 
{3) See above, PP• 229, 264, 382-383. 
{4) See above, PP• 241-334. 
(5) See above, PP• 260-264, 382-2A3. 
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requested." This is not so.(l) 

"Assuming • • • that the Stevens amendment constituted a censure 

of the administration and that it had been carried while the late Liberal 

Government was in office, I would still under British constitutional prac

tice have been entitled to ••• dissolution." This is irrelevant to the 

question Mr. King was here discussing, the right to dissolution while a 

motion of censure is under debate, and is probably also incorrect in itsel£.(2) 

Mr. King then cites Mr. MacDonald's dissolution in 1924 and Mr. 

Yeighen's on July 2, 1926. Both are irrelevant to the question of dis

solution while censure is under debate; and even apart from that, neither 

bears any resemblance to llr. King's case.(3) 

The next passage in the speech deals with the relation of the 

crisis to Canada's status, a question which was not really at issue at all.(4) 

"I am prepared to say that there may be circumstances in which a 

Governor-General might find subsequent justification for a refusal to grant 

a dissolution • • • where the leader of another party having accepted the 

responsibility of the refusal ••• demonstrates after compliance with all 

constitutional obligations that he is able to carry on ••• in the House 

of Commons. Clearly, any such possibility was not the case in the present 

instance." To this passage as it stands it is hard to attach any intellig-

ible meaning whatever.(S) 

Kr. King then charges Mr • .Meighen with having "become Prime Min

ister • • • knowing at the time, as Mr. Meighen full well did, that he could 

not hope constitutionally to carry on, and that, as he himself later admitted, , 

dissolution was necessary and inevitable". Mr. Meighen did not know on June 28 

that he "could not hope constitutionally to carry on". The majorities he 

received on June 29 and 30 are clear proof that neither he nor anyone else 

(l)See above, pp. 238-241. 
(2) See above, pp. 272-275, 279-280, 29q-334. 
(3) See above, pp. 330, 3A4-335. 
(4) See above, pp. 390-3~q. 
(5) See above, PP• 33J-340. 
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on June 28 could have known anything of the sort.(l) The word "constitu

tionally", like the expression "compliance with all constitutional obliga

tions" in the previous passage, was no doubt meant to refer to the tempor

ary Government, and to imply that it was unconstitutional. This is incor

rect.(2) llr. Meighen never "admitted" that "dissolution was necessary and 

inevitable" on June 28. To admit that it was necessary and inevitable on 

July 2, after the vitally important changes which had meanwhile taken place, 

is a wholly different matter.(3) 

Mr. Yeighen, s-ys Mr. King, dared "to ignore, defy and insult 

the entire membership of both Houses of Parliament". In the context this 

charge appears to refer to the constitution of the temporary Government, 

and is accordingly meaningless.(4) It comes particularly ill from one who 

did in fact try "to ignore, defy and insult'' Parliament on June 28 by 

seeking to ~ithdraw from the cognizance of the people's representatives the 

great cause pending between Ministers and their accusers". 

Much the same comments apply to the charge that "the supremacy 

ot Parliament, the rights, the dignities, the existence of Parliament have 

been challenged by [1~r. Meighen] in a manner that surpasses all belief'." 

-rbe supremacy of Parli~ent, the rights, the dignities, the existence of 

Parliament" were challenged by Mr. King on November 5, 1925, when he asserted 

that an "immediate" second dissolution was "open" to him, and hinted that a 

second dissolution would still be "open" to him even after Parliament had 

"disclosed its attitude".(S) Thef were again challenged when he requested 

dissolution on June 28, 1926, when a motion of censure against his Govern

ment was under debate.(6) They were preserved when Lord Byng refused that 

{1) See above, PP• 239, 264. 
( 2) See above, pp. 341-379. 
( 3) See above, pp. 382-382. 
(4) See above, PP• 341-379. 
(S) See above, pp. 28:-284 .. 
(6) See above, PP• 2f57-2')9. 



405 

request and Mr. Meighen accepted responsibility for the refusal.(!) 

Mr. King goes on to assert that for two weeks Mr. Meighen conducted 

the government of the country ~ithout a single Minister sworn to office 

save himself", which is completely misleading; ( 2) and that "He alone was 

the Government of Canada over that period of time", which is simply not true.(3) 

"What Prime Minister", exclaims Mr. King, "what individual in Great 

Britain, however exalted or however arrogant, would venture to constitute 

himself the sole adviser or the Crown, the sole government of the country, 

tor a single day, let alone a period of two weeks!" The Duke of Wellington 

did very nearly this for a period of three weeks and one day, Mr. Balfour 

proposed to do it for a "few weeks", Mr • .Meighen did not do it at all.{4) 

Ur. King speaks also of Parliament being brought to a "precipitate 

close without prorogation", on July 2, 1926. This is true, but even Mr. 

King can hardly have thought it of any real importance, f'or he himself, on 

January 21, 1940, brought the then Parliament to a "precipitate close without 

prorogation", after a session of three hours.(5) 

The next passage in the speech appears to be an object~on to Mr. 

Yeighen's having formed a Cabinet in the ordinary way on July 13. Unless 

Yr. Ueighen's previous proceedings were unconstitutional, this charge is 

worse than nonsense. 

"We are the custodians", Mr. King proceeds, "of the honour of 

the British Crown and of the sanctity of the British Constitution not for 

Canada alone, but for Australia, for New Zealand, for Africa, for Newfound

land, for the Irish Free State, for India, yes, and for the British Isles 

themselves. The violation of its usages, its practices, its law in one 

(1) See above, P• 378 • 
(2) See above, pp. 354-361. 
(3) See above, P• 37C. 

~~~ See above, PP• 376-377. 
See above, PP• 276-277, J'JO. 
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part of the Empire cannot tail to have far-reaching reactions in every other 

part. Free representative institutions cannot be threatened in Canada without 

their being everywhere threatened. It Mr. Meighen's unconstitutional course 

is permitted to go unchallenged by the people of this country, then may we 

question on behalf of all sat-governing British communities whether the 

British constitution may not become a phantom to delude to destruction, 

instead of being, as we believe it is, the day-star of our dearest liberties!' 

On this passage three comments are in order. First, the first 

three sentences dispose pretty effectively or Mr. King's charge that Lord 

Byng's action relegated Canada to a status inferior to that of Britain.(!) 

Second, it may be true that "The violation of ~onstitutional] usages, 

practices, law in one part of the Empire cannot fail to have f~reaching 

consequences in every other p~ that "Free representative institutions 

cannot be threatened in Canada without their being eve~here threatened." 

But no one has yet offered any serious evidence, let alone proof, that 

Lord Byng's or Kr. Keighen's actions in any way violated the Constitution 

or threatened "free representative institutions''. "Free representative 

institutions" were indeed threatened in Canada" in 1925-1926. But they 

were threatened by Mr. King, (a) on November 5, 1925, when he claimed a 

right to an "immediate" second dissolution, and (b) on June 28, 1926, when 

he sought to "withdraw from the cognizance of the people's representatives 

the great cause pending between Ministers and their accusers".(2) Third, 

to describe Mr. Meighen's course as "unconstitutional" is, to stzy the 

least, begging the question. 

Mr. King goes on: ~Rhen after the last general elections I advised 

His EXcellency to let Parliament decide • • • who sHould head the administra

tion, ••• I was endeavouring to follow a strictly constitutional course 

(1) See above, PP• 390-393. 
(2) See above, pp. 2A2-284, 267-299. 
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in a manner which would help to preserve the high and noble traditions of 

Parliament and above all to maintain its supremacy. When I saw those tra

ditions threatened, when I found the course becoming too difficult for any 

Prime Uinister and so advised His Excellency, and thereupon sought a dis

solution of Parliament, I was again not seeking to retain office at any 

price or to escape from office under embarrassing circumstances. I was 

endeavouring to follow the constitutional course of appealing from Parlia-

ment to the people in a manner which would give to the people the right 

which is theirs at all times of S&Jing how they shall be represented in Par-

liament and by whom they shall be governed. On each occasion.! was uphold· 

ing the Constitution •••• The present Prime Minister, I contend, has 

proven that for the sake of office, he is prepared to tear that constitution 

into shreds." 

This passage calls for no less than seven comments. 

Fireta Yr. King's advice to the Governor after the election of 

1925 was evidently not couched in the unconstitutional language of his 

manifesto of November 5, 1925, in which he said nothing about letting Parlia-

ment decide.(l) 

Seconds the November advice "to let Parliament decide", which, 

as Mr. King correctly says would have "maintained its supremacy", is in flat 

contradiction to the June advice, which would have destroyed ihat supremacy.~2) 

Thirda Kr. King says he advised dissolution when he "saw the high 

and noble traditions of Parliament threatened". What had actually happened 

when Kr. King asked for dissolution? The House of Commons had defeated 

Mr. King's Government on the Woodsworth sub-amendment, and there was a 

possibility, or probability, that it would very soon pass a vote of censure. 

•The high and noble traditions of Parliament" were not threatened in the 

(1) See above, pp. 2~2-284. 
(2} See above, pp. 267-299, 283. 
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slightest degree. What was threatened was Mr. King's Government. 

Fourth: Mr. King says he advised dissolution when he "found the 

course becoming too difficult for any Prime Minister". What could Mr. King 
know of the difficulties which an alternative Prime Minister might or might 

not encounter? What business had he to answer for Mr. Meighen as well as 

for himself? What becomes of the principle that a Governor-General may 

refuse dissolution when an alternative Government appears possible, if the 
Prime Yinister who requests dissolution is conceded the right to veto an 

alternative Government by his mere assertion that it is impossible? (1) 

fifths "mlen I ••• sought a dissolution", says Mr. King, "I 
was ••• not seeking ••• to escape from office". Quite so. But this 

answers a point which no one made. The charge was that Mr. King was seeking 

to escape from the judgment of Parliament. 

Sixth: "I was endeavouring to follow the constitutional course••, 

etc. This again begs the whole question. 

Seventh: "The present Prime Minister, I contend, has proven that 
for the sake of office he is prepared to tear LtheJ constitution into shreds!" 
After what has already been said, no ~partial reader will have any difficulty 

in deciding to whom this charge is properly applicable. 

The policy speech, as quoted in Keith, concludes with a page and 

a half of irrelevant rhetoric on "the link of Empire", and an appeal "in 

the name of our King and of our Country ••• to vindicate ~hJIIIight and 

majesty ~f the British Constitution] at the polls" by voting for Mr. King's 

candidates. ( 2) 

Yet this speech is the single document on the crisis of 1926 

which Keith sees f'it to include in his "Speeches and Documents on the 

(1) 
( 2) 

See above, pp. 162, 164, 169-172. . " "Speeches and Documents on the British Domin1ons ' PP• 150-158. The use of' the King's name in an appeal for votes is of course_grossly 
improper. 
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British Dominions". This is the "exposition of constitlii.onal doctrine" 

which he says was "justly admired",(!) "the case against Mr. Meighen ••• 

admirably put",(2} "the complete case against Lord Byng's action";(3) 

these are the "arguments" to which he says "there is no answer".(4) 

This is what r~ennedy and Schlosberg call "an important and convincing 

exposition of the issues".(5) 

The Canadian case of 1926 is, as all these writers recognize, a 

precedent of first-rate importance. But, critically examined, it is a 
• 

precedent which supports conclusions the reverse of those which they have 

drawn fro~ it. 

(1) "Constitutional Law of the British Dominions", P• 149. 
(2) "Responsible Government in the Dominions", 1928 ed., p. 150. 
(3) "Letters on Imperial Relatione", etc., p. 60. 
(4) Ibid., p. 147. 
(5) Kr. H. J. Schloeberg, in "The King's Republics" (Stevens and Sons, 1929), 

p. 77, says the..t Mr. Meighen "on becoming Prime Minister also advised a 
dissolution". This is of course contrary to the facts; but it is 
repeated at p. 138 of Kennedy and Schlosberg's "Law and Custom of the 
South African Coneti tution". 

Mr. Schlosberg, also on p. 77 of "The King's Republics", observes 
that Lord Byng "appears to have thought that His Majesty would have 
refused a dissolution in similar circumstances", adding, in a footnote: 
"This is where Lord Byng went wrong. His Majesty never refuses a dis
solution of Parliament when so advised, except in the rare instance 
where a Government had appealed to the people and came (sic) back in 
a minority. For in such a case it is the obvious duty of the Govern
ment to r~tire from office." Mr. Schlosberg is evidently imperfectly 
acquainted with the results of the Canadian election of 1925 and Mr. 
King's subsequent statements and actions. 
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CHAPT:ER VII 

The South African Crisis of 1939 

The outbreak of war between Great Britain and Germany in September 

1939 produced a constitutional crisis in South Africa. The Prime Minister, 

General Hertzog, with just less than half the Cabinet and a minority of the 

Governnent party, favoured neutrality. General Smuts, Minister of Justice, 

with the majority of the Cabinet and its supporters, favoured a declaration 

of war, though not the despatch of troops overseas. The Prime Minister 

moved in the Assembly a resolution embodying his policy; the Minister of 

Justice moved an amendment embodying his. On September 4 the amendment was 

passed, 80-67, and the motion as amended carried on the same division. Gen-

eral Hertzog then appears to have made, with the support of course of only 

a minority of his Cabinet, a somewhat informal request for dissolution. The 

Governor-General, Sir Patrick Duncan, refused. General Hertzog thereupon 

resigned. The Governor-General sent for General Smuts, who agreed to form 

a Government and carry on with the existing Parliament, which he was able to 

do without dif!iculty.(l) 

Some months later a lively controversy broke out on the subject 

of the constitutionality or unconstitutionality of Sir Patrick Duncan's 
• 

action. On February 21, 1940, Mr. J. H. Viljoen (Opposition) attacked the 

refusal in the Assembly. He quoted F. w. Maitland's "Constitutional History 

of England" (Cambridge, 1931), PP• 404-405; "A defeated Minister has the 

choice between resigning and counselling a dissolution of Parliament. As 

to when he may counsel a dissolution no very precise rule can be laid down." 

He also quoted the familiar passage from Bagehot, that the Queen could 

~ardly refuse", and a passage from Keith's ·~he Dominions as Sovereign 

(1) Parliamentary Debates (South Africa), 1940, vol. 37, PP• 2225, 4613; 
Round Table, vol. XXX, no. 117, PP• 205-209. 
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States", PP• 165-166, on the Canadian case of' 1926. He condemned Lord Byng 

for having sought the advice of the British Government as to the course he 

should pursue, and charged Sir Patrick Duncan with having acted unconstitu
tionally. ( 1) 

Mr. Hofmeyr, replying for the Government, also condemned Lord 

Byng for having asked the advice of the British Government, and for refusing 
dissolution ~hen it was perfectly evident that no other Ministry could be 

formed in the existing Parliament which could carry on the Government of the 

country".(2) On the first point both he and Mr. Viljoen were under a mis-

apprehension, which was later brought to Mr. Vi1joen's notice by a letter 

from Professor Keith, from which he quoted in the House.(3) On the second 
point also llr. Hofmeyr was mistaken, though the mistake was natural and 

excusable in vi·""N of Keith' s statsments on the subject. The distinction 

which the Minister drew between Lord Byng's position and Sir Patrick Duncan's 
on these two heads was therefore not well founded. Mr. Hof'meyr also pointed 
out, however, that General Hertzog had made his request without the support 
of even a majority of his Cabinet, and that the dissolution would have come 

at a verJ dangerous time. As to British practice, he asserted that "If' the 
King refuses to accept the advice of his Ministry he simply compels the 

Kinistry to resign and a new Ministry has then to be formed. If the Ministry 
cannot get the majority of Parliament to support it, the Ministry will then 

recommend the dissolution of Parliament."( 4) 

Dr. Mal an (Opposition} noted that when, in 1920 and 1933, there . 
was a fusion of parties, producing a major change in the political situation, 

(1) 
(2) 
(3) 
(4) 

Parliamentary Debates (South Africa), 1940, vol. 37, PP• 2007- 2012. 
Ibid., P• 2225. 
Ibid.' P• 4588. t t th 1 t t t t Ibid., PP• ~225-2226, 2398. It will be noted ha _e as sa emen 

t t th Keith-Eva.tt view that in Canada J.n 1926, after runs coun er o e h 1d h ve recalled Mr. Meighen's defeat in the Co~ons, Lord Byng 8 ou a 
Mr. King and granted him the dJ.ssolution. 
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General Smuts in the first case and General Hertzog in the second had both 

thought it necessary to dissolve in order to take the verdict of the elector

ate. But in this case, though General Smuts' union with various other parties 

in the House, and the fusion of General Hertzog's followers with the official 

Opposition had most certainly produced a major change in the political situa

tion, no dissolution had taken place.(l) 

General Smuts, in reply to the attacks, said simply that General 

Hertzog had been defeated in the House; that the majority of his own party 

had been against him, and the Cabinet had been hopelessly broken up. His 

request for dissolution had therefore not been the request of the Cabinet. 

If, he added, General Hertzog had formed a new Government willing to sup-

port his request for dissolution, then the situation would have been similar 

to"other instanc~s" quoted in the debate. As it was, the precedents and 

opinions quoted did not apply.(2) 

Keith defends Sir Patrick Duncan's action on three grounds. 

First, the dissolution was not advised by the Cabinet, in which 

ther~ was a majority of one against it, but only by the Prime Minister with 

the support of a minority of the Cabinet (as in the New South Wales case of 

1927~. In Britain, at least until very recently, the constitutional usage 

has been that it ie the Cabinet, not the Prime Minister alone, which makes 

the request for dissolution. Whether this has been so in the most recent 

cases ie a disputed point, but of the practice in the nineteenth and early 

twentieth centuries there is no question. "In the Dominions still less is 

there any tradition of the right of the Prime Minister to obtain a dissolu-

tion against the will of a majority of the Cabinet; if he desires to dis-

solve and the Governor is willing, the corr~t course is to reconstruct the 

Cabiaet, so that it may give the desired advice."(3) But, he adds, if 

{1) Parliamentary Debates (south Africa), 1940, P• 4554. 
(2) Ibid., PP• 4613-4615. 
(3) Modern Law Review, vol. IV, no. 1, P• 6; Journal of Comparative Legisla-

tion, Third Series, vol. XXII, P• 210. 
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General Hertaog had formed a new Government, it would have been defeated 

in the Assembly, "and could not legitimately have claimed a dissolution in 

the circumstances".(l) 

Second, an election would have been the cause of "much bitterness 

and contention, involving even the risk of civil war. The Governor General 

patently had the right to take this consideration into account." But, he 

adds, if General Smuts had intended to introduce conscription for service 

outside the Union, "the claim for a general election would have been over-

whelming".(2) 

Third, "as General Smuts was ready and able to form a ministry 

if asked to do so, Sir Patrick Duncan was fully entitled to decline a dissolu-

tion."(3) 

Keith's first point would seam to be well taken. To allow the 

Prime Minister alone to advise dissolution would certainly be contrary to 

the general trend of constitutional tradition, both in Britain and overseas; 

it would also be objectionable on grounds of public policy as tending to 

increase unduly the Prime Minister's personal power. 

But it is a pity that Keith does not explain his addendum, that 

it General Hertzog had formed a new Government and been defeated in the House, 

he "could not legitimately have claimed a dissolution in the circumstances". 

For it would not be hard to construct a powerful argument for the opposite 

conclusion, especially on the basis of South African precedents. In the 

first place, while a Cabinet headed by General Hertzog had had the previous 

dissolution, it would not, in the circumstances supposed, have been the 

same Cabinet but a very different one; not a Hertzog-Smuts Cabinet but a 

Hertzog-Yalan Cabinet. Second, the previous dissolution had been granted 

(1) Journal of Comparative Legislation, loc. cit. 
(2) Modern Law Review, loc. cit. 
(3) 18 Canadian Bar Review, no. 7, P• 588. 
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almost a year and five months before. Third, there was indisputably a great 

question of public policy at issue. Fourth, there had been as in 1920 and 

1933, a major change in the political situation. Fifth, it might well have 

been held that the "mandate" of the existing Parliament had been exhausted 

by the change in the situation. Certainly in all these respects General 

Hertzog' s claim would have been very much stronger than Mr. King• s in Canada 

in 1926. Yet Keith considers Mr. King was entitled to a dissolution but 

General Hert1og would not have been~l) 

Presumably Keith would reply that in the South African case an 

effective alternative Government would have been possible, while in Canada 

it was not. Thie argument, however, as we have seen, rests on a misappre-

heneion of the facts of the Canadian case. 

Keith would probably also point out that in Canada in 1926 there 

was no risk of civil war. But this part of his comments on the South African 

case is itself open to serious question. It might well be argued that the 

risk of civil war was increased by refusal of dissolution. Which is more 

likely to revolts a party which has had an opportunity to place its policy 

before the people, and has seen that policy rejected; or a party which has 

been denied such an opportunity, and believes that the country is being 

dragged into war against its will? It may be answered that the real risk 

was that General Hertzog might win the election. But if the South African 

people were really in favour of neutrality, then on democratic principles 

they were entitled to say so, and to install in power a Government which 

would give effect to their will; and if Sir Patrick Duncan's action frus

trated their will, again the chance of civil war was increased, not lessene~ 

There is, of course, the possibility that General Hertzog would have won the 

election and that the pro-war South Africans would then have revolted; but 

it the Governor-General is to use his power to maintain in office a Govern-

ment which the majority of the electorate disapproves simply because a minor

( 1) Furthermore, General Hertzog had allowed Parliament to pronounce judgment, 
which Mr. King tried to prevent. 
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ity threatens to revolt against any other Government, then we are faced 

with, to say the least, a very serious breach with British constitutional 

tradition. 

Keith's position is made still more difficult to explain by his 

re~rk in this context that if General Smuts had intended to introduce con

scription for service outside the Union, "the claim for a general election 

would have been overwhelming". If an election on the issue of neutrality 

versus a policy of war without the despatch of an expeditionary force would 

have involved the risk of civil war, surely an election on the issue of con-

scription for overseas service would have involved an even greater risk? 

Keith'sthird point calls for no comment except that it is, when 

the facts of the Canadian case of 1926 are known, wholly inconsistent with 

his attitude to'7ards Lord Byng's action. 

These criticisms do not, of course, necessarily involve any sug

gestion that Sir Patrick Duncan's action was in fact unconstitutional. That 

action was certainly open to objection of the grounds indicated; but it was 

defensiblo on Kei th' s first ground, and on Evatt' s doctrine of "the parlia-

mentary situation", especially as the Parliament had been comparatively 

recently elected, and at a time when the possibilities of war may well have 

been present to the minds of many electors and a factor in their choice of 

representatives. It is also defensible on the ground that General Hertzog's 

request seems to have been only a half-hearted one, and that he himself 

raised no serious objection to the Governor-General's action until some 

months after it had taken place. In other words, it may be argued that he 

did not really believe that the electorate would support him, did not really 

believe that there was any reasonable probability of the country reversing 

the decision of the House; that his request was therefore, in spite of the 

importance o~ the issue at stake, really made on "inadequate grounds''• 
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O!IA.PrER VIII 

CONCLUSIONS 

Any attempt to formulate the conventions of the Constitution 

must start from the basic fact that the British Constitution is essentially 

parliamentary. The Cabinet is responsible to Parliament, and through 

Parliament to the people. "The House of Commons is prima facie the ex

ponent of the national will", (1) "the recognized organ of public opinion".(2) 

In nineteenth century ~ngland the struggle for the rights of Parliament was 

still recent enough, the parliamentary tradition strong enough, that this 

basic fact was never for a moment forgotten. It was taken for granted. 

Hence, in part, the looseness, vagueness and appe.rent contradictions of 

many of the "authoritative" opinions on the conventions regulating the 

power of dissolution. What everyone in public life acknowledged and 

understood, comparatively few thought it necessary to state in precise 

terms. But the principle was explicitly set forth by Burke, Fox and Peel, 

and is at least implicit in the dicta of Russell, Gladstohe, Bagehot and 

Mr. Asquith, to mention no others. (3) 

More recently, however, and especially in the Dominions, there 

has been 8 tendency to assume that the wholA of responsible government can 

be summed ·1p in two simple rules of thumb: (a) that the Crown must always 

act on the advice of the Cabinet for the time beiijg, and (b) that an appeal 

to "the people" is always proper. (4) From this view, of course, it follows 

that the Cabinet always has a dissolution in its pocket. 

(1) 
(2) 
(3) 

(4) 

See above, p. 13. 
See above, p. 1~4. 
Note also the statement of the Governor of New Zeala.nd in 1872 and 
the Governor of Victoria in 1881; see above, p~. 68, 38. 
See above, pp. 10, 159, 161, 241, 407. 
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In the British parliamentary system, on the other hand, 

dissolution is "always an exceptional remedy"• Normally, "if the 

Mlnistr.y does not possess the confidence of the House of Commons it 
' 

ought to resign. Far from having an inherent personal right to dissolve, 

a Minister must always show why he does not,resign and why he dissolves. 

He must show that there are special reasons why immediate recourse should 

be had to an extraordinary and irregular manifestation of the national will. 

Either he must show that the national will has not been declared in the 

existing Parliament; or else he must state that on some great question the 

D6tional will is not really expressed by the existing Parliament, and to 

the best or his belief, e new Parliament would take a very different view, 

and represeQt the nation far more adequately." (1) In the British parlia-

mentary Constitution, Parliament is not a mere creature of the Cabinet, 

deliberating only when, tor so long, and under such conditions as the 

Cabinet thinks tit; pronouncing or not pronouncing judgment as the 

Cabinet may choose; subject to dissolution at any moment which suits the 

Cabinet's convenience. It is not "in the choice" of the Cabinet "to resort 

[to Parliament or the el8ctorat~ as may best suit the purposes of their 

sinister ambition". {2) It is not in the power of the Cabinet "at their 

own mere pleasure, to acknowledge ~he opinion of the House of Commoni} 

with respect or to reject it with scorn". It is the duty of the House of 

Commons "to offer salutary, which is not always pleasing counsel"• "We are 

to inquire end to accuse; and the objects of our inquiry wlll be for the 

(1) See above, pp. 43·44. 
(2) Burke, quoted above at p. 12. 
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most part persons of wealth, power and extensive connections; we are 

to make rigid laws tor the preservation of the revenue ••••• Whilst 

ultimatel7 we are serving (the people], and in the first instance whilst 

we are serving his Majest7, it will be hard indeed, if we should see a 

House ot Commons the victim of its zeal and fidelity, sacrificed by his 

minister to those very popular disoontents which shall be excited by our 

dutiful endeavours tor the security and greatness of his throne. No other 

consequence can result ••••• but, in future, the House of Commons, consulting 

its aatet7 at the expense of its duties, and suffering the whole energy 

ot the state to be relaxed, will shrink from every service which ••••• is 

ot a great and arduous nature, -- or that, •••• they will exchange inde

pendence tor protection, and will court a subservient ~xistence through 

the tavGur ot those ministers •••• who ought themselves to stand in awe 

of the Commons or this realm ••••• If our authority is to be held up 

wben we coincide in opiniou with his Majesty's ministers, but is to be 

aet at nought the moment it differs from them, the House of Commons will 

shrink into e mere appendage of administration •••••• The whole can end 

in nothing else than the destruction of the dearest rights and liberties 

ot the nation". (1) 

Burke, when he spoke those words, was of course thinking 

partly ot the danger or royal encroachments upon the power and liberties 

ot the Commons and royal invasions of the Constitution. But it is perfectly 

clear that he was thinking also of encroachments and invasions by the 

(1) Burke, quoted above at PP• 12-14. 
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Cabinet; and in any case, as Blake said in 1873, "It makes no difference 

to a tree people whether their rights are invaded by the Crown or by the 

Cabinet. What is material is to ensure that they shall not be invaded at 

all ••••• It is very well to tell the people that they are all-powerful, 

but if they hand over to a Cabinet inordinate powers, not suseeptible of 

being kept under control, they may be deprived of the free expression of 

the popular will which is necessary to popular government. The prerogative 

[can] be used against the people under the advice of •••• Ministers-

[used] in order to prevent the action of the people's representatives, in 

order to withdraw from (theiz:J cognj)zence (tij great cause pending between 

Ministers and their accusers." (1) 

The danger of royal absolutism is past; but the danger of 

Cabinet absolutism, even of Prime Ministerial absolutism, is present and 
• 

growing. Against that danger the reserve power of the Crovm, and especially 

the reserve power to force or refuse dissolution, is in some instances the 

only constitutional safeguard. The Crown, in the British parliamentary 

system, is more than a quaint survival, a social ornament, a symbol, "an 

automaton, with no public will of its own". It is an absolutely essential 

pert ot the systa. In certain circumstances, the Crown alone can preserve 

the Constitution, (2) or ensure that if it is to be chan~ed it shall be 

only by the deliberate will of the people. "Within the ambit of the 

discretion residlng still in the Crown, there is a responsibility as great 

as tells to any estate of the realm or to any House of Parliament ••••• 

(1) Quoted above, PP• 2g6-2q7. ) 115 117 
(2) et. Sir Richard Acland, "Unser Kampf" (Penguin Books, 1940 pp. " • 
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Within the sphere of that discretion the plain duty of the [Cro~ ••• 

le to make sure that responsible government is maintained, that the rights 

ot parliament are respected, that the still higher rights of the people are 

held sacred. It is (}ts] duty to make sure that parliament is not stifled 

by government, but that every government is held responsible to parliament, 

&Dd every parliament held responsible to the people". (1) 

It is in the light of these baste principles that the question 

ot the conventions regulating the reserve power to refuse or force disso-

lution must be considered. 

(a) GrAnt and Refusal of Dissolution 

(1) To ~~vern~enu Undefeated in the Commons 

In the first plac~, it may be laid down with some assurance that 

a Government whi~h has had a dissolution cannot have another until the new 

Parliament has been allowed to meet and to make at least an attempt to 

transect business. No Government in the history of the British Empire 

seems ever to have tried to Aecure a second dissolution before the new 

Parliament could even me~t, though Mr. Mackenzie King, on November 5, 1925, 

claimed a right to do so. Sir Robert Bond, in Newfoundland in 1909, 

advised the Governor to "convene Parliament and immediately dissolve it", 

without allowing it even to try to elect a Speaker. The Governor refused 

even this, and his refusal wEn ·xnquestionably correct. 

The only possible exception to this rule would seem to be a case 

in which an Opposition party had secured a majority by flagrant and 

notorious fraud, corruption, terrorism, or some combination of such methods. 

(1) Mr. Meighen, quoted above, P• 269. 
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It may be argued that even in such a case th , e constitutional course 

would be for the Crown to allow the leader of the majority to form a 

Government, and then to force him to dissolve Parliament and hold a new 

election under proper conditions, or else make way for a new Government 

which would do so. But this would involve a more "violent exercise of 

the prerogative" than an immediate grant of a second dissolution to the 

old Government, and would risk placing the election machinery in the hands 

ot the culprits and a second election conducted under even worse conditions 

than the first. On the other hand, if the old Government secures an 

immediate second dissolution, it is not likely to be any better able 

than before to prevent the fraud, corruption or terrorism. It may be 

tb&t the beat solution ot the oitficulty would be that suggested by Mr. 

Baltour in 1913 tor a different contingency: a temporary Government of . 
some independent •elder statesman" or statesmen, to hold office only for 

the period ot the elections and for the single purpose of seeing that they 

are conducted properly. Fortunately, such cases are in the highest degree 

improbable. It is rather more likely that the fraud, corruption or 

terrorism will come from the Government than from the Opposition, for the 

simple reason that a Government's facilities for such purposes are normally 

Yery mucb greeter. In any case, the Crown would be justified in departing 

trom the ordinary course (that of allowing the new Parliament to meet and 

attempt to transact business) only if the fraud, corruption or terroris~ 

employed by the Opposition were very flagrant and very notorious. (1) 

In the second place, it may be laid down with almost equal 

assurance that if a Government secures a dissolution and the new Parliament 

( t Lord Mulgrave's course in Nova Scotia in 1860 (though in that case 0 
• t ud tion and terrorism were of course not involved). ra , corrup 
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proves unable even to elect a Speaker, the Government is entitled to 

another dissolution immediately afterwards. The action of the Lieutenant~ 

Governor of Prince Edward Island is granting the dissolution of 1859 seems 

to be the only precedent, but there seems no substantial reason for 

thinking that his course was anything but proper. The only alternative 

woild have been to refuse, which would have involved accepting the 

resignation of the existing Government and granting an immediate dissolution 

to ita successor. The only argument for this course of action would be 

that the old Government's control of the election machinery had biased the 

election in its r~vour, and that accordingly control of the machinery by 

the opposing perty would be more likely to produce a decisive result and 

break the deadlock. This factor in the situation, however, is becoming 

less and less important as the election machinery comes everywhere more 

and more under non-partisan control; and for the Crown to refuse dissolution 

to one party in such circumstances and then immediately to grant it to 

another, might leed to accusations of partisanship, which, however un

founded, it is desirable to avoid unless there is some overwhelming reason 

which makes the risk worth running. 

But 8 new Parliament must not only be allowed to meet and to 

elect a Speaker. It must also be allm,ed to proceed to the transaction 

ot the ordinary business of the session. Neither the Government which 

has had the previous dissolution, nor a new Government, called to office 

by the retirement (voluntary or involuntary) of its predecessor, has a 

1 P r liament immediately after theelection of the right to disso ve a new a 

Speaker. A new Parliament has a right to do more than merely elect a 
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Speaker. 
Similarly, the Government would not have a right to a disso-

lution immediately upon the adoption of the Address in Reply to the Speech 

trom the Throne. Even if the Government is dependent in critical divisions(!) 

on the Speaker's casting vote, or has a majority of only one vote, or a 

somewhat larger majority faced by an Opposition so skilful, so militant 

and morally in so strong a position as to be able to hold up essential 

public business almost indefinitely; even then the Government is not entitled 

to dissolution unless it has made a serious attempt to get Supply voted and 

to deal with other urgent business, as Mr. Bennett did in Newfoundland in 

1874, Mr. Kldston in Queensland in 1909, and Mr. Taschereau in Quebec in 

1936. 

It would seem also that a Government which has had a majority 

ot more than one on critical divisions is not entitled to a dissolution 

duriD@ the tirst session of a new Parliament unless ( :::) an alternative 

Government is impossible; or (b) some great new issue of public policy 

(such 8S a dispute between the two Houses, (2) extension or limitation of 

the tranchiae, 8 proposal to prolong life of Parliament otherwise than 

D.y general consent, a major change in trade policy, a question of peace 

or war or other major change in foreign policy) has arisen; or (c) the 

(1) 

(2) 

A " 1t1 1 division" means for these.nutnoses, .a division on a vote er oa ' ~"' • rna_.O"t -~-,n"Kftt tl. ~ t 
ot censure or want of confidenc·e"' incJ.ud ng, of \.iOurse, a. vo e on a. 
motion to go into Supply, or a vote on the Budget. It would ordinarily 
include a division on the Address in Reply to the Speech from the 

ftmandment thereto But there may be rare occasions Throne or on an c;uu.g • h 
when a~cb 8 division is not "critical"; of. the amendment to t e 

th " ited Kingdom in 1894 carried against the Govermnent, Address in e un ' Ga d · "L · f 
on a "snap vote", by a majority of two. (See A.G. r ln~~S) 1 e 

Bar t" (Constable, 1923), vol. II, p. ~ • 
ot Sir Willism:· cour t of November 1910 suggests, however, that 
The United King.lom preceideni t on proof that the dispute can be settled 
the Crown may properly ns s 
only by 8 general election. 
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Opposition has explicitly invited, or agreed to, dissolution; or (d) 

essential public business has been brought to a standstill and no alter

native Government is possible. (1) Even where a great nP,w issue of public 

policy has arisen, the Crown would be justified in refusing dissolution 

it Supply had not been voted, or a redistribution or franchise Act had not 

yet had time to come into operation, provided an alternative Government 

could be found, or provided the issue was not one which brooked no delay. 

Ot the last, tb~ idea embodied in Mr. Meighen•s Hamilton speech of 1925 

turnishea an example: if war had broken out during the first session of a 

new Parliament, and the Government was seeking a mandate for the despatch 

ot troops overseas, every moment would be precious and delay would be 

criminal. 

Wbether an alternative Government is possible may not always 

be clear at a glance. In Quebec in l93S, obviously none was possible. 

But with a multiple-party system it might be necessary for the Crown to 

retuae dissolution, and to consult the leaders of the various Opposition 

parties, or even orominent private members, or to call on such personages, 

successively, to torm Governments. If all possible alternative Prime 

Ministers declined the task, there would clearly be no course open but 

to retain the existing Government in otfice {or, if the Government to 

which dissolution had been refused had resigned forthwith, as Mr. King 

did in 1926, to recall it), and gran; its request for dissolution. If, 

on the other hand, an alternative Government assumed office and asked 

tor an immediate dissolution, or was at once defeated on a critical 

division, it would be the duty of the Crown to recall the fo~ner 
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Government and grant it dissolution. (1) 

It must be emphasized. however. that a , , Government is not in any 

cese entitled to a dissolution as "undefeated on critical divisions" 
' 

merely because an impending critical division has not taken place. If a 

motion of censure or want of confidence is under debate but has not yet been 

voted on, and the Cabinet tries to forestall d f t e ea by asking for a disso-

lution, then, for reasons fullv set forth in 
J an earlier chapter, it is 

clearly the Crown's duty to refuse. Any other course would reduce the 

Iiouse of Commons to "e mere appendage of administration". ( 2) 

(1) 

(2) 

of 
On the question/a new Government which proved able to carry on for a 

time, long or short, surviving a critical division or divisions, and 
wea then defeated, se·~ below, p. 132. 

By way of illustration of the three preceding paragraphs, it may be well 
to call attention to c~rtain actual or hypothetical cases. 

(a) If Mr. Ra""lBay JdacDonald had asked for dissolution in 1924 before 
his defeat in October, with no great new question of public policy at 
issue, end Supply not voted, it follows, if the arguments here presented 
are correct, that the Crown could certainly have refused. 

{b) The argument of the second paragraph, that if an alternative 
Government were at once defeated on a critical division it would be the 
duty of the Crown to recall the former Government and grant it disso
lution, apnlies only to a new Government which has taken office as a 
result of r~fusal of dissolution to a predecessor undefeated in any 
critical div1e1on. If therefore does not tpply to Mr. Philp's case in 
Queensland in 1907. 

(c) The same argument of the second paragraph does not apply to Mr. 
Meighen'a Gover~~ent in Canada in 1925. In the first place, that Govern
ment wee not defeated on a critical division immediately after assuming 
office. un tue contrary, it was sustained on at least three critical 
divisions, and would have been sustained on a fourth if Mr. Meighen's 
seat had not been vacent and Mr. Bird had not broken his pair. In the 
second place, Mr. Klng's Government had tried to forestall defeat by 
asking for d1Asolution while a motion of censure was under debate. In 
the third place, before Mr. Meighen's Government suffered defeat on the 
Robb motion the House had censured Mr. King's Government. To recall this 
censured Go;ernment and grE'nt it dissolution would have been fantastic.; 
see above, p. 385. 

(d) In New Brunswick in 185?, the motion of want of confidence was 
not under debate when dissolution was asked for. It was moved only 
atter the grant of dissolution had been announced. In this case, also, 
the Opposition had explicitly invited dissolution. 
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Is a new Government taking office on the defeat of its 

predecessor during the first session of a new Parliament entitled to 

an imned iat e d i sso lu t1 on? If the change occurs at the very outset 

of the session, as in the United Kingdom in 1924, the answer would 

seam to be, no, for reasons already given; (1) and Marriott's state-

ment on a hypothetical request of ~.:r. Ma.cDonald in that year supports 

this view. If the change occurs later, the ans·.7er is not so easy. 

Disraeli, in 1668, ::!lai::~ed that Lord Derby had had a constitutional 

right to dissolution on taking office in 1866; but the fact that he 

conceded that t~e Q u~en :ni::·ht r·A'use his own reqms t, made on at least 

as strong, though different, grounds in 1868, suggests that he would 

have admitted that the QUeen might have refused Derby in 1866. If' an 

alternative Gov~~~nt is possible (as it probably was in 1866, for the 

J.iberal Cabinet had been in two minds about resigning), and if there is 

no great issue of public policy at stake, there seems no reason why a 

Government which has just taken office on the defeat of its predecessor 

in the first session of a new I-Srliament should be granted dissolution. 

The Crown would seem to have a clear right to refuse to put the country 

to the tunml t and turmil of a fresh general election merely because 

tbe new Qovemment thinks the proceeding may prolong its own tenure of 

ottice. 

It a Government is dismdssed during the first session of a new 

Parliament, it seems proper tba t it should at least try to carry on with 

the existlng House, unless the attempt is obviously mmpossible, or unless 

the d1 emissal took place for the express purpose of bringing about a 

diaaolution. In New Bruns1(1ck in 1866 bo1h these conditions were present. 

(1) See above, p. 423. 
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On tbe other band, in Bri te.in in 1807, the new Government carried 
on f'or only a very short ti~ before asking and obtaining dissolution, 
though the existing nouse had not defeated it. In this case, however, 
the cl:ances of carrying on far any appreciable time were probably small. 
The same principles would presumably apply even when the dismissal took 
place at a> me later period of the Parlianent 's existence, as in New 
Brunswick in 1856, Newfoundland in 1861, Quebec in 1878 and 1891, British 
Columbia in 1900 and 1903, and New South Wales in 1932. 

If a Government survives the first session of a new Parliament, (1) 
the united Kingdom precedent of 1923 suggests t~at it is entitled to a 
dissolution in the recess if some great new issue of public policy has 
arisen, even it a Government of the same party has had the previous disso-
lution barely a year before. The South African case of 1920 sug@ests 
that a OOYernment which has had one dissolution and has survived the 
first session :.l&.Y secure a second even within the year if there has been 
a major change in the political situation, and if no alternative Govern-
ment ia possible. On the other hand, the Australian case of 1909 suggests 
tbat a major change in the political situation is not in itself enough, 
even when the previous dissolution has been granted to the Government's 
opponents and the :Parl1 am.ent is within a few months of expiry through 
efflux ot time, provided an alternative Governraent is possible. In this 
case, it is true, the Fisher Government had been defeated; but there seems 
no reason to suppose that if it had asked far dissolution before the 
opening of the session, when 1 t was still undefeated, it would have got 
it. The propriety of the refusil in such a case would, however, have 
been doubttul, tor the reasons indicated. 
{1) Provided, ot course, that the session is not abruptly cut short by prorogation, tor the purpose of allowing the Govermnent to make this claim. 
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a 
It during the second or subsequent session, a Govermnent is 

" sueta1ned on critical divisions only by the Speaker's casting vote or 

by a majority of one, them it would seem to be entitled to dissolution, 

provided it has made a genuine effort to secure Supply and to finish 

other essential business, and provided no altema tive Government is 

possible. In New Zealand in 187'1, Sir George Grey's first req1.2st for 

diaaolution took place during the second session of the Parliament, and 

he had been sua tained on a er it ical division only by the Speaker's casting 

vote. But SUpply bad not been granted, and it is not by any means clear 

tba 1s an a l te rna t:l. ve Gov ermoent was impossi ble• The Governor gave 

aereral other reasa1s for refusal; but if an altemative Government had 

really been i.mpossi ble, he could scarcely have persisted in his refusal, 

aa in tact he did, even after prorogation: the other reasons tor refusal , 

would have bad to go by the board. In Victoria in 1875, an alternative 

oa.ernmant waa clearlJ possible; in Queensland, in 1904, the Governor 

retuaed dissolution but subsecpently granted it when an alternative 

GoverDmtmt proved 1mpo ssi ble. In New south Wales in 1874 and 1891, the 

4ec1d1DS tao tor seems to have been that the Parliam:tnt was nearing expiry 

tbrougb •ttlux ot t 1me. 

Apart trom the question of Supply, the second refusal in New 

Zealalld in 18'1'1 suggests that the same con~i den. tions apply i~ a Govern~ 

ment, during the second or a later session, has_ been sustained only by 

the Sp&Lker'a casting vote or a majority of one, and then, during the 

receaa, asks for a dissolution. 

A Government which has bad on critical divisions a majorit.y of 

moN thAn one has. durin,Q: the second or any subseqUent session, a better 
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olaim than during the first session, though the same considerations 
apply'. The longer the time since previous dissolution, and the 
larger the majority', the stronger the claim. If the majority is 
reall7 large, and dependable, no alternative Government is possible 
and the clai~ to a dissOLution on demand is irresistible. The claim 
ie, ot course, turther strengthened if the previous dissolution was 
granted to the Government's opponents, or to a Government largely 
ditferct :tram the one making the request tar dissolution. 

A new Government taking office on the resignation of its 
predecessor during the recess after the first seas iDn, or during any 
aubaec:pent session ar recess, and genuinely Undefeated on aey Qri tical 
division, has certainly a right to dissolution if there is a great 
ieeue ot pJ.blic policy at stake, or if no alternative Government is 
possible, provided f!lf flr1 etfort has been nade to secure SUpply and 
deal w1 th other essential business of the yes.r. The British cases of 
1852 (where the Gowrnment, even before defeat, announced 1 ts intention 
to dlaeolve aa soon as, necessarr business had been dealt with) and l93l, 
aDd the Manitoba case of 1915, illustrate the point. 

It a new Government ass \.Ilea office as a result of refusal of 
41asal.ut1on to a forusr Qavernment, at any date subsequent to the first 
aeeaion ot a Parliament, the same considerations hold good as during the 
t1ret session. 

( 11) To Oov ernme nts De:f'ea ted ( l) in the Commons 

J'or reasons already set forth, (2) 1 t may be confidently 
asserted tl:Jat no Government defeated on the .Address, or before, (3) at 

(1) Defeated, that is, on a critical division. (I) See above, PP• 422-423. (3) It 1e, ot course, always possible for Parliament to consider other ~ljLPQrtant business before the Address; et. Canada 1926, and Victoria, 1880. 
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the beginning of the first session of a new Parliament, is entitled 

to a dissolution. (1) 

If a Government has been defeated in the Commons, has secured 

a dissolution, meets the new House, survives the vote on the Address, 

and is then defeated at a later peiod of the first session, it seems 

clear that it is not entitled to a second dissolution, unless there is 

some great new issue of public policy, or unless an a1 terna tive Govern-

ment is impossible. 

If. such a Government survives the first session, but is defeated 

in a later session, its cla~ is certainly stronger, though not necess-

arily irresistible. It SUpply has not been voted, the Crown is certainly 

entitled to insist that every reasonable means of securing it should be 

exhausted before dissolution takes place. If an al te rna tiv e Government 

is possible, it would seem that the Crown is entitled to refuse dissolution, 

unless there is some great issue of public policy at stake, or unless the . 
Farliament is approaching expiry through efflux of time. If, of course, 

the Government which had the previous dissolution has meanwhile resigned, 

all possible alternative Governments have in turn taken office and resigned, 

and the first Government has then resuned office and been defeated, then 

its clatm to a second dissolution seams to be incontestable. 

There appear. to have been no cases of the kind described in the 

two preceding paraeraphs. There have1, however, been cases in which a 

Government has secured a dissolution in the ordinary course, or because 

ot the retirement (voluntary or involuntary) of its predecessor, has met 

(1) Marriott •a statement about a hypothetical request by Mr. Baldwin 
immediately following his defeat in January 1924 applies in ter.ms 
only to a Govermnent which had just had a dissolution; but there is 
no reason for restricting its application to such cases, and no 
reason to think that Marriott himself would so restrict it. 



431 

the new House and survived the vote on the Address, and has then be en 

detested at sane later period of the first session. It seems clear 

that in such aircumstances there is no valid claim to a second disso-

lution unless there is some great new issue of public policy at stake, 

or unless an alternative Government is impossible, and even then the 

Crown is entitled to insist on exhausting every reasonable means of 

getting SUpp~ voted. If the defeat takes place during a later session, 

the claim to dissolution is again stronger, and if the Parliament is 

approaching dissolution by efflux of time, very strong indeed (as the 

New Zealand case of 1884 shows); but the same considerations apply as 

during the first session. The Tasnanian case of 1872, however, is a 

warning against dOE'JIBtism on the subject; for it is not clear that there 

was in that case any t:reat new issue of public policy or that an alter-

native Government was impose! ble, and Parliament was near the beginning, 

not the end, of its term. If, of course, the ~ernment which had the 

previous dissolution has meanwhile resigned and all possible alternatives 

have been exhausted, then again the claiu to dissolution is incontestable. 

We have now to consider the case of a Government which has not 

had the previous dissolution, has taken office since, has been defeated 

in the Qamn.ons, and asks .::·or dissolution. 

It such a Government is in office as the result of the disndssal 

ot ita predecessor, then (Evatt to the contrary notwithstanding (1) ) 

there seems excellent reason for granting dissolution. If it has taken 

office &B a result of the resignation of its predecessor, and no alter

native Government is possible, refusal \~uld seem to be impossible. 

(1) See above, p. 177. The constitutionality of the dismissal is a 
question which does not concern us here. 
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It Parliament is approaching the end of its term, the case for granting 

dissolution is almost iiTesistible, but pemaps not quite (as the 

Australian case of 1909 suggests (1) ). If there is sane great new 

question of public policy at issue, the claim to dissolution would seem 

to be absolute. It there has been a major cl:ange in the political situ

ation, the claim to dissolution is again very strong, but, if the 

Australian precedent ot 1909 is admissible, not absolute. 

It the Crown has constitutionally refused dissolution to one 

Government, and a new Government takes office as a result, survives one 

or more critical divisions, is then defeated on a critical division and 

asks for dissolution, its ~laL~ would seem to be irresistible, unless 

some third alternative Government is possible. The recall of the previous 

Government would seem to be out of the question, especially, of course, 

if (u in Canada in 1926) the previous Government has meanwhile been 

censured far Ddsconduct. 

( 111) General Cone hlsions on Grant and Refusal 

Before we leave the quest ion of grant and refusal of disso

lution certain general observations are in order. 

First, in any case, the Crown is entitled to insist on every 

reasonable effort being IIBde to secure Supply, unless the issue at stake 

is so urgent as to pennit of no delay. If the existing Government deliiJ.ll's, 

and an alternative Goverwoont seems possible, then the CrONn is entitled 

to call on whoever seems likely to be able to secure Supply. 

Second, the fact that the previous dissolution was granted to 

(l) See above, p. 64. 
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the Government's opponents, though 1 t strengthens any claim for 

dissolution, is not decisive, either by itself or in canbination with 

the fact that an appreciable time has since elapsed. 

Third, it is clear that, as 1'vatt says, tbe Crown cannot persist 

in refusing dissolution to a Government assured of the support of the 

Comnons, as the ~,ossibility of an alternative Government is then excluded. 

Fourth, Evatt 's suggestions about the "popular mandate" of the 

House, (1) and the tra~itional doctrine that the Cr·CfRn is not obliged to 

grant dissolution unless it is satisfied that there is a reascnable 

probability that the appeal will be successful, would seem to be very 

ditf'icul t of apr,llca tion. 

Fitth, any Government would seem to be_ entitled to a dissolution 

it the Oppoai tion has explicitly invited or agreed to that step, as in 

New Brunswick in 185?, British Columbia in 1878, Australia in 1929 and 

Quebec in 1936. 

Sixth, the cases of :cr. Lang in New South Wales in 192? and 

General Hertzog in South Africa in 1939, as well as the opinions of Keith 

and Laaki, sugcest tr.a t the Crown is not obliged to grant dissolution at 

the request of a minor! ty of a Cabinet. 'l'his view is, moreover, based on 

sound reasons of public policy. The power of the Prime Minister is 

already great enough without conceding to him a right to dissolve 

Parliament even against the wishes of a majority of his colleagues. 

Seventh, if a Government asks for dissolution While a motion of 

censure or want of confidence is under debate, it is clearly the Crown's 

duty to refuse. 

Eighth, to say that in this, that or the other set of circumstances 

(1) See above, p. 171. 
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a Cabinet is not entitled to a dissolution, or that the Crown is 

anti tled to refuse, does not mean that the Crown must refuse. It may, 

for special reasons, grant dissolution even where there are strong 

grounds for refusal. If, for example, an alternative Government was 

possible in Britain in 1924 (a point on which we are not yet in a 

poei tion to speak pos 1 ti vezy), then the King could properly have refused 

Mr. L:acDonald 's request for d1 ssolution. But he might nevertheless have 

gr&nted it because of the extreme undesirability of giving colour to any 

tmpression, however. unfounded, that the Crown was moved by class bias, 

aDd was refusint:; to Labour what it would have granted '00 a capitalist 

Government. 

(b) Forced Dissolutions 

It is probably safe to say that under modern conditions forced 

dissolutions will take place only if the Crown considers them necessary 

to protect the Constitution or to ensure tba t major changes in the 

economic structure of society shall take place only by the deliberate 

will of the people. In other words, the power to force dissolution is 

now likely to be used only negatively, preventive!~; never as a means of 

bringing about some positive and desired by the King himself or his 

representative. (1) 

In the first place, if a Government won an election by means of 

flagrant and notorious fraud, corruption, violence or terro-rism, or some 

combination of these, the Crown could properly dismiss such a Government 

and call to office a new Government which wo1,1ld hold new elections under 

prqper conditions. 

(1) It is now scarcely, if at all, conceivable, that the C1··own or any of 
its representatives would force a dissolution on such grounds as 
were given in New Bruns w1 ck in 1856 • 
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Second, if' the Crown were asked to "swamp" the Upper House 

(in jurisdictions where such a power exists), or to assent to some 

major change in the electoral system, a widening or naiTowing of the 

franchise, abolition of the ballot, abolition of the Upper House or of 

the monarchy, prolongation of the life of Parliament otherwise than by 

general consent, a change from private to social ownership of the means 

of production (or vice versa), (1) then it migtlt v.rell insist that any 

such drastic change should first be submitted to the judgn.ent of the 

electors. In any doubtful eases it would be safer for the Crown to 

retrain from forcing dissolution, as the "inarticulate major premise" in 

the monarch's mind is likelj to be on the side of conservatism; and 

Kei th 1a unquestionably correct in saying that the right to force a 

dissolution is not tile right to farce a series of dissolutions on each 

separate 1 tem ot a progranme to \\hich the electorate has already delib-

erately given its support. If the people have exrlici tly pronounced 

in favour of the soc 1alization or desocialization of industry generally, 

tor example, then the Crown could certainly not insist on a fresh election 

on the issue of the socialization or desocialization of each particular 

industry. 

(l) For further examples, see above, P• 206. 
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Neither on grant and refusal, nor on forced dissolutions, 

is it possible to lay down rules Which will cover every conceivable 

case. GaP~ are bound to remain, gaps which only the future develop-

ment of constitutional practice in particular cases can fill. Nor is 

it possible to be as precise as one could wish about past or present 

usage. Least of all is it possible to be positive on all points, even 

on all ~portent points. The British Constitution and the Dominion 

Constitutions which have sprung from it are not the same yesterday, 

to-day and forever. Their flexibility, their capacity to adjust them-

selves to new circumstances, are allX)ng their greatest virtues. But 

there are certain principles which, historically, are fundamental to 

the British Plrliamentary system. These it is possible to state and to 
only 

apply with reasonable precision. It is not"possible; it is imperative, 

tor the preserve. tion of the very essence of our c ms t1 tutional system; 

and nowhere is the task more imperative than in relation to the power 

ot dissolution of Parliament. 
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