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PREFACE

Few constitutional pronouncements have received

such varied interpretations by public opinion as has

fallen to the lot of the Report of the Imperial Con-

ference of 1926 on Inter-Imperial Relations. It has

been regarded as a mere authoritative statement of

existing facts regarding the Imperial Constitution; it

has been extolled as creating for the Dominions a status

ofsovereignindependence which renders secession need-

less, since there is no bond to sever; and it has been

censured for tending to weaken the efficacy of the

British Empire as an instrumentality in assuring the

peace of the world.

The Report, in fact, is at once a SiUmmary of past

achievement and a programme for the future. It can be

understood only in the light of the history of the de-

velopment of the sovereign authority of the Dominions,

both in internal and in external afEairs, prior to the

Conference, and of the steps which have been taken in

the United Kingdom and the Dominions to translate

into practice the sanction for further development

which it accorded. It is, therefore, the aim of this book

to consider, without imdue detail or technicality, the

growth of the sovereignty of the Dominions and its

present extent, as well as the limitations to which it is

vii
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There are two fundamental facts regarding the Re-

port which are constantly ignored, and to which, there-

fore, special attention should here be drawn. In the

first place, it has not been approved by any Parliament

in the Empire save that of the Union of South Africa;

secondly, it has never been communicated to foreign

Governments as a declaration of the British view of the

Constitution of the Empire. Its authorswerewell aware

that much must be done to clarify the position before

final pronouncements either on constitutional or inter-

national status will be possible.

It remains to record those events which have trans-

pired or been made public since this book was com-

pleted on March 31. The return to oflB.ce of a Labour

Government has brought into immediate importance

the issues of a renewal of diplomatic relations with the

U.S.S.R., and the acceptance of the clause of the

Statute of the Permanent Court of International Jus-

tice providing for the compulsory reference to the

Court of certain claims. In both cases full assurances of

consultation with the Dominions have been given,

though no promise has been made that action would
only be taken by the Empire as a whole. It is true that

action in either matter might be taken for certain parts

alone, but there are very strong arguments for unify.

There should be excepted from reference to jurisdiction
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nant nor Dy international law. it is satistactoiy tnatm
es^laining the treaty for the renunciation of war the

Minister of External Affairs of the Irish Free State de-

clined to claim that the treaty applied between the

United Kingdom and the State, and merely asserted

that it was clear from the treaty of 1921, the Confer-

ence of 1926, and the spirit of the treaty of 1928, that

the United Kingdom had renoimced war as an instru-

ment of national policy towards the State.

The Dominions have also been consulted on the new
terms offered to Egypt. How difficult it is for the

Commonwealth to approve British policy in this regard

is shown by Mr. Hughes’ recent criticism of the grant

of independence in 1922, and the representations now
made by Mr. Bruce. It is clearly as difficult for the

statesmen of Australia to realise those considerations

of European polity which condemn any effort to govern

Egypt, as for British politicians to appreciate the in-

tensiiy of feeling in Australia as regards any menace to

the security of the Suez Canal route. The terms offered

seem, fortunately, honourable and profitable to both

Powers. Egypt is offered a status closelyapproximating

to that of the Dominions; an alliance, expressed during
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peace by baimony in foreign policy, and during war by

co-operation in arms, and made efEective by arrange-

ments to secure tbat tbe Egyptian forces shall be so

organised and equipped as to render adequate aid to the

common cause. The bonds are more formal than in the

case of the Dominions, for there isnocommon allegiance

to render forms unnecessary. It is proposed that the

treaty should be concluded for the United Kingdom
and not for the Dominions, as desired in the case of the

former proposal by Canada. It must, however, be

pointed out that, even if this course is adhered to, the

Dominions will be affected vitally by the treaty. If

imder its terms the United Kingdom goes to war (in

circumstances permitted by the League Covenant and

the Kellogg Fact), the Dominions will be automatically

implicated, and in any case Dominion British subjects

will lose the protection of British Consular Courts when
other British subjects do. It, therefore, seems unfor-

tunate that in a matter of this kind, vitally affecting

Imperial defence and Dominion interests, unity of

action should not be arranged, for this is precisely the

sort of case in which the Report of the Conference of

1926 contemplated such united action, and the Do-
minions have not the excuse, as in the case of the

Locarno Fact, that they disinterest themselves in

European issues.

The principle that the United Kii^dom must still

dominate foreign policy, despite the duty of consulta-

tion witii the Dominions, is further illustrated by the

fact that naval disarmament will fall to be decided

virtually by the success which the Frime Minister can
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acMeve in negotiations with the United States Govern-

ment, and that, despite provision for Dominion repre-

sentation in connexion with the Reparations Conference

at the Hague, it devolved on Mr. Snowden to support

the rights of the Empire. Room for British experts only

could be found on the Young Committee, though it was

proposed that, if the British share of reparations were

reduced, the loss would notbe shared by the Dominions.

So again the decision to secure the retirement of Lord

Lloyd from the High Commissionership in Egypt was

taken, as stated by Lord Passfield on July 26, with-

out consultation with the Dominions on the score of

urgency. The task of planning out-some more effective

means of concerted action has stiU to be imdertaken;

the Dominions doubtless do not yet feel inclined to take

up seriously the general control of foreign policy.

In special cases Dominion interests have led to the

development of diplomatic representation. The Irish

Free State has hastened to establish, with Imperial

assent, relations with the Vatican State, and M.

Briand, in accepting the proposal to establish an

Irish legation at Paris, has expressed the conviction

that the exchange of Ministers between Paris and

Dublin will improve not merely Franco-Irish relations,

but also relations between France and the British

Commonwealth of Nations, .thus emphasising the

Imperial aspect of the' arrangement which was negoti-

ated through the Paris Embassy. In the Union it was

announced on July 24 that provision would be made
for Ministers at the Hague, with which the Union has

racial ties, Washington, and Rome, for commercial
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secretaries at the Hague, New York, and Milan, and a

commercial representative at Hamburg. A Consul-

General will also be sent to Louxenjo Marques. This is

the first effective proposal for Dominion Consular ser-

vices; in the Free State the Minister of External Affairs,

on December 16, 1926, intimated that it was proposed

to establish consular officers abroad, in order to use

them and foreign Consuls in the Free State for minor

diplomatic business, but this project did not then

mature, and discussions between Canada and the

United States in 1927 led to no immediate result.

Considerations of cost and of the difficulty of con-

ferring legal powers may delay action.

The objections to Dominion diplomatic representa-

tion have been forcibly put by Mr. Hughes, whose

thesis is to assert the widest powers for the Dominions

but to point out that the exercise of full sovereign

authority by each part may destroy the vinity which is

still desired. This is just and forcible in principle, but
in cases where there are special Dominion interests

special representation may be justified, as in the case of

the Canadian Minister at Washington. It is all to the

good that Canada has had, in close consultation with
the British Government, the conduct of the negotia-

tions regarding the case of the Fm Alone, and has in-

sisted on the acceptance by the United States of her

representative as Commissioner imder the treaty of

1924. Should the result of the arbitration of the issue

prove unsatisfactory, the Dominion may desire the

demmciation of the treaty which was concluded by the

British Government for the whole of the Empire, after
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the Imperial Conference of 1923 had approved the

principle of permitting a certain relaxation of the rule

as to territorial jurisdiction; if such a request is made,

doubtless the Imperial Government would act on it,

despite the resulting loss of facilities for the conveying

of liquor on board ships in United States territorial

waters.

Where the Dominions have no diplomatic represent-

ation, the Imperial Government continues to negotiate

treaties which provide advantages for the Dominions,

though not formally applicable to them. Thus the

treaty with Panama, ratified on April 8, is concluded

only for Great Britain, Northern Ireland, all British

colonies and protectorates, and all mandated areas

administered by the King’s Government in Great

Britain. But it gives the King power to accede to the

treaty for any Dominion or India and to terminate

such accession; the Dominions and India are given

most-favoured-nation treatment in Panama so long as

they concede such treatment to the products or manu-

factures of Panama, and all British subjects are given

valuable privileges, thus negativing the contention that

nothing affecting the Dominions can be agreed upon

save by their own plenipotentiaries. On the other

hand, there is an excellent example of an agreement

which is not technically a treaty as defined in the resolu-

tion of the Imperial Conference of 1923 in the letters

exchanged by the Prime Minister of New Zealand

and the Japanese Consul-General on July 24, 1928,

now issued by the Foreign Office under the not quite

precise style of Treaty Series No. 6, 1929, providing
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a mod/u8 vivmdi in commercial matters pending the

Dominion’s adhesion to the Anglo-Japanese treaties of

1911 and 1926. For purposes of the League Covenant

such agreements require registration, just as do conven-

tions negotiated under the Labour Organisation pro-

cedure, which are registered and become binding on

ratification. But these conventions do not rank as

treaties as imderstood in Imperial Constitutional Law,

being concluded and ratified by Dominion authority

alone without the' issue by the King of full powers or

his ratification. The Imperial Conference of 1926 de-

finitely disapproved the extended use of such agree-

ments by laying it down that in the case of conventions

negotiated under League auspices (other than Labour
Organisation conventions) the full treaty form should

be adopted, with the issue of full powers and instru-

ments of ratification. In fact, the conventions of 1927

as to the abolition of import and export restrictions,

on arbitration clauses in commercial matters, and to

establish an International Relief Union, have been
drawn up in the form of treaties between heads of

States as desired by the Conference. The advantages

of this mode of procedure as compelling inter-imperial

consultation are undeniable.

The desire of the Union Government to confer on
its representative in London the style of Minister

Plenipotentiary, as of more distinguished character

than a High Commissioner, must, of course, be read

subject to the rule laid down by the Conference of 1926

as inherent in Imperial relations that the rules of inter-

national law do not apply between the parts of the
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Empire, and no alteration of style can alter tlie char-

acter of the office as a matter of domestic concern, nor

confer on its holder diplomatic immunities. The pro-

posal differs essentially from that suggested by the

Imperial Government in 1912, which contemplated

the presence in London of resident Ministers of the

Dominion Cabinets for purposes of continuous con-

sultation as between Governments; the new suggestion

is merely an accentuation of the political side of the

activities now carried on by the High Commissioners of

the Dominions, who, as such, are servants, not mem-
bers, of Dominion Governments.

The Irish Free State has given further proof of its

anxiety to assert independence of the Crown in the

shape of the refusal of the Governor-General, on the

advice of the Ministry, to attend the Trinity Week
Celebrations because the normal tribute of playing the

National Anthem in his honour was contemplated.

More unfortunate is the action taken in July to reverse

in advance any judgment which the Privy Council

might give in the appeal of the Performing Bight

Society Ltd. against the decision of the Supreme Court

to the effect that the Copyright Act, 1 91

1

, is not in force

in the Free State. Senator Sir John Keane denoimced

the legislation as unwise, wrongful, and damaging to

the national prestige, but the Minister of External

Affairs insisted that the Government was determined

to get rid of the appeal, and that anyone who appealed

must do so at his own risk. It is difficult to justify this

attitude as long as the appeal forms part of the Consti-

tution and is implied in the treaty of 1921, but it must
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be recorded that up to the present the only result of

the British insistence on the appeal is that the British

Government has been compelled to pass legislation to

vary Article 10 of the treaty of 1921 and to undertake

liability for payments to Irish Civil Servants, which

the Privy Council has declared to be due, but which the

Free State repudiates. It may be hoped that the appeal

may be formally relinquished in time to prevent

further inroads on the pockets of the British taxpayer.

The reluctance of the Free State to suffer any limita-

tion on Parliamentary Sovereignty is further attested

by the decision to extend for eight years the power to

amend the Constitution by simple act; it is legitimate

to anticipate that the elaborate safeguards of the Con-

stitution are virtually dead.

General Hertzog’s victory in the general election has

not merely given a popular imprimatur to his policy of

refusing to discriminate between foreign coimtries and
the Empire in matters of trade, but has facilitated the

carrying out of the plan to abolish the present native

franchise in the Cape. It is clear that the Imperial

Government caimot be expected to intervene in

matter, but the definitive adoption of a policy of racial

supremacy and European domination, as opposed to

the ideal of a civilisation test, must render it ex-

tremely difficult to consider the transfer to the Union
of Basutoland, the Bechuanaland Protectorate, and
Swaziland, which have been governed by Imperial

authority in the interests of the native inhabitants. It

is impossible to overlook the analogy of the position of

these territories to that of the Indian States, and the
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Indian States Committee, 1928-9, has expressly recog-

nised that, as the relations of the States are with the

Crown, the Indian Princes “should not be transferred

without their own agreement to a relationship with a

new Government in India responsible to an Indian

Legislature”. The relations of the mitive territories in

South Africa are direct with the Crown andthe Imperial
Government, and transfer without their consent to

Union administration would be open to grave legal, as

well as moral, objection. Further, the extension of

Union native policy to South-West Africa undoubtedly

strengthens the claims of those German authorities

who argue in favour of the retrocession of the territory

to Germany, a contention which the trade policy of the

Union is doubtless intended to counter.

As not only many continental and American writers

but also British authorities have adopted the view,

here rejected, that the British Empire has been dis-

solved in a number of States in a personal union, the

King acting on the advice of several sets of Ministers,

it is worth while citing the testimony of Mr. Hughes:

“The King can do nothing except upon the advice of

his ministers. If his ministers in Canada or Aiistralia

tender him certain advice, the King must submit that

advice to his ministers in London and must accept or

reject it as they advise.” The position, in fact, is funda-

mental; the King must not be placed personally in the

impossible position of being advised to proclaim war by

the Imperial Government, and to issue orders for the

observation of neutrality by the Union Government.

Such a position would be intolerable for the Sovereign
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INTRODUCTION

CHAPTER I

THE IMPERIAL CONFERENCE OP 1926 AND THE
PROBLEM OP SOVEREIGNTY

Sovereignty as a political term has^f late fallen into ch^ter

some disrepute, and international lawyers have sug- _1_

gested its elimination from their terminology. The

revolt, however, rests on inadequate grounds, and is

based on the misuse of a word which still can serve im-

portant purposes. Sovereignty, it is pointed out, has

been applied to the State in the sense that the State

claims for itself complete control over the whole life

of the individual, and denies the validity of any con-

flicting loyalty. Now, it is true that, outside Italyunder

Signor Mussolini’s regime, there is little disposition at

the present time to admit that the State should be all

in all and cover the whole of human activity; but State

sovereignty does not necessarily carry with it any such

extended connotation, and it is both useful and legiti-

mate to recognise two aspects of such sovereignty, in-

ternal and external. At the same time it is necessary

to admit that sovereignty can be divided, and that in

any country both internal and external sovereignty

may be shared by various authorities.

1 B
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r In a Constitution of the strictly unitary t}^ there

is little difficulty in determining in what body internal

sovereignty is deposited. In the United Kingdom the

supremacy of Parliament is undoubted, and there is a

perfectly intelligible and useful sense in which it can be

asserted that the United Kingdom has full internal

sovereignty.* In the case of the British Dominions, in

the technical sense of the term (Canada, the Common-
wealth of Australia, New Zealand, the Union of South
Africa, the Irish. Free State, and Newfoundland), the

position is not so simple. So long as the Imperial Parlia-

ment has supreme authority to legislate for the whole
of the Empire, as the Imperial Government hn.a power
to prevent Dominion laws becoming operative, and as
the Privy Council can admit appeals from Dominion
Courts, it is clear that there is some division of sove-
reignty between the United Kingdom and the Do-
minions. But it is only of late years that the question
of Dominion sovereignty has become a matter of dis-

cussion, and this discussion has chiefly arisen with
regard to the aspect of sovereignty as external. Until
the war of 1914-18 it was practically conceded by all

authorities that the Domimons had no external sove-
reignty whatever, and that the sole external personality
in the Empire rested with the Government and Parlia-
ment of the Umted Kingdom. But the peace settlement
brought with it developments which clearly gave some
measure of external sovereignty to the Dominions, and
it is now desirable to seek to determine as exactly as
possible the present measure of internal and external
TOvereignty vested in the Dominions, though the task
is one of special complexity.

^ Se© A. V. Dioey, haw ojthe Coristitution (8th ©d.), chap. ii.
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It is the distinctive feature of the British char- Oiu^pter

acter to recognise the danger of the efEort to define

precisely constitutional relations. The merits of the

British Constitution are closely related to its fimda-

mental elasticity, which permits change by peaceful

evolution and offers no encouragement to revolutionary

attack. The temptation rigidly to define the powers of

the Sovereign, though often presentduring the period of

friction between the Crown and Parliament, has been

resisted, and the Crown still retains a right of inter-

vention in crises—and thus was enabled to contribute

a vital element to the successful negotiations which

brought into being the treaty of 1921 with the Irish

Free State. It is significant that whenever, for special

reasons, a departure has been made from this sound

principle, confusion has been the result. Among the

many causes which have impeded the successful work-

ing of the reformed Constitution given to India by the

Grovemment of India Act, 1919, importance attaches,

as Sir John Simon has not failed to note, to the rigidity

imported by the plan of legal definition, which has

hampered the growth of constitutional Conventions

and the adaptation of the British system of responsible

government to Indian conditions.

Most fortunately for Imperial relations, the tempta-

tion to regulate them by formal constitutional law has

been resisted. The introduction of responsible govern-

ment, the step which saved the United Bungdom the

loss of a second Empire, was carried out by mere in-

structions from the Crown, conveyed by despatch ;
and

in the only case where the system has been regulated

strictly by law, that of the Irish Free State, nothing

but inconvenience—and some measure of risk—^has re-
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Ohjpter suited from the departure from principle. It is indeed

—11 possible on paper to establish the merits of Imperial

federation, an idea which has fascinated many power-

ful minds. But the weaknesses of federation have been

admirably expounded by the late Professor Dicey and

the prediction that the loose texture of the British

Empire would endanger its safety in the event of war,

was disproved by the extraordinary strength which

was manifested in thewar of 1914-18. Itwas inevitable,

therefore, that when the Prime Ministers of the Empire
met at the Imperial War Conference of 1917 they

should have deemed it their duty “to place on record

their view that any readjustment of the constitutional

relations of the component parts of the Empire, while

thoroughly preserving all existing powers of self-

government and complete control of domestic afEairs,

should bebasedupon a full recognition of theDominions
as autonomous nations of an Imperial Commonwealth,
and of India as an important portion of the same;
should recognise the right of the Dominions and India
to an adequate voice in foreign policy and in foreign

relations; and should provide effective arrangements
for continuous consultation in all important matters of
common Imperial concern, and for such necessary con-
certed action, founded on consultation, as the several
Governments may determine”. The decision was de-
finitive, and though the Prime Ministers then con-
templated that an Imperial Conference should be
summoned as soon as possible after the cessation of
hostilities to carry out a readjustment of relations, they
had in effect rendered such action needless. This was
frankly recognised by the Imperial Conference of 1921,

' Imw of the Constitviion (8th ed.), pp. Ixxxiii-xci.
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the first to be held after the war, when there was

general agreement that the making of a new Imperial

Constitution was undesirable, and Mr. Lloyd George in

the House of Commons on August 18 , 1921 ,
effeetively

defended the conclusion reached by the Conference.

The decision of 1921
,
however, was not without

critics in the Dominions. Lecturing to the University of

Toronto on October 7 , 1921 , Sir Robert Borden insisted

that the Dominions had not yet achieved an adequate

voice in foreign policy and in foreign relations; ^ but

the advent of a Liberal Government to power in the

Dominion was followed by a tendency to fall back on

Sir Wilfrid Laurier’s preference forAn attitude of iso-

lation and detachment from concern with the general

current of British foreign policy. The impulse to fur-

ther definition came from two of the lesser Dominions

in the first instance. The Irish Free State had been in-

cluded among the Dominions only with the greatest

reluctance on the part of its political leaders. Mr.

Churchill and others have explained the peculiar

circumstances imder which some of Mr. de Valera’s

colleagues decided that it was preferable to accept

Dominion status rather than continue a struggle in

which the British Government would put forth unpre-

cedented efforts, if it could rely on the support of a

public convinced by Irish intransigence of the neces-

sity of drastic measures of suppression. But the ac-

ceptance, as the debates on the ratification of the

treaty in the Irish Legislature showed, was reluctant,

and was accompanied by the fixed determination td

work unceasingly for the definition of the character

of Dominion status in the direction of the maximum
^ See ako his Canadian CanstiiviiancH Studies, pp. 113-16.
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amoimt of independence. There is no doubt justifica-

tion for the claim made in the Dail by the Minister for

External Affairs on November 21, 1928, that the Free

State had been a protagonist in the process of assert-

ing Dominion autonomy; but its efforts would have

been of comparatively minor importance had they not

been contemporaneous with the desire of the Union of

South Africa to achieve a clearer emmciation of the

precise status of the Dominions as the outcome of

their participation in the Peace Conference of Paris

and their admission into the League of Nations.

General Smuts’ position, when he returned to the

Union after his great services to the Empire as member
of the Imperial War Cabinet, was one of much diffi-

culty. The rebellion of 1914-16 had proved how strong

was the demand for independence among the Dutch
population, and he was confronted with the problem
of satisfying the protagonists of the movement for

independence that the status acquired as the outcome
of the Peace Conference was for all essential purposes
the equivalent of formal independence, while it in-

volved also all the advantages of close association

with the rest of the British Empire. He was, however,
challenged to say that the new status carried with it

the right of secession; and while he contended that
the Crown had ceased to have the right to refuse to
assent to Union Bills in general, he asserted that a Bill

to sever the connexion of the Union with the Empire
could not legally or constitutionally receive the Royal
sanction. He thus negated the essential claim oi the
Nationalist Party, whose programme included the
attainment of full sovereign independence, and in due
course his Ministry fell before the combined forces of



INTRODUCTION 7

the Nationalists and Labour. The coalition, however, oiu^
was only secured on the formal agreement in 1923 —1.

that independence should not be made part of the

governmental programme.^ The strength of the op-

position to independence was thus vividly impressed

on the mind of General Hertzog as leader of the

Nationalist Party and Prime Minister, and doubtless

induced the desire to explore the possibilities of se-

curing, within the framework of the Empire, a posi-

tion for the Union which would remove the issue of

independence from its dominating place in the politi-

cal field, leaving him free to grapple with the ever-

pressing problem of the relations of- European and

native. Hence it was that General Hertzog consented

to take part in the Imperial Conference of 1926, and

in his opening speech stressed the point which to him
was essential : the placing of the Dominions on a foot-

ing of absolute equality with the United Kingdom.

The concurrent aims of the Irish Free State and the

Union might have been frustrated had they met with

the opposition of the older and more important Do-

minions, and much depended at the Conference on

the attitude to be adopted by the Prime Minister of

Canada. Mr. Mackenzie King had shown much of the

spirit of Sir Wilfrid Laurier; pertinacious in develop-

ing the autonomy of the Dominion, he had refrained

from any effort to define precisely his view of the re-

lations which should exist between Canada and the

United Kingdom. It is not improbable that he would

have persisted in this attitude hut for the constitu-

tional crisis of 1926,* which brought him into some-

^ See E. A. Walker, History of South Africa, pp. 563-9, 593-5.

* See Keith, Journal of Comparative Legislation, 1926, pp. 275-80.
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what sharp conflict with the Governor-General. The

issue then involved was wholly one of internal politics;

the Governor-General neither asked nor received any

advice from the Imperial Government, nor did any

conflict arise between the Dominion and the United

Kingdom. But the fact that the Governor-General was

in Imperial issues the agent of the British Government

imdoubtedly caused some confusion in Canada; and

Mr. Mackenzie King determined that it was desirable

that this position should cease, and that the Governor-

General should become simply the constitutional head

of the Canadian Government, acting as vicegerent for

the King. This decision necessitated his participation

in the Imperial Conference, at the cost of great per-

sonal pressure
;
and thus it was that his support was

available at a critical moment for the contentions of

the spokesmen of the Irish Free State and the Union.

The position of the other Dominions was by no

means in exact accord with that of the Free State, the

Union, or even Canada. Newfoundland, of course, has

now a distinctly inferior status to that of the other

Dominions in so far as external affairs are concerned.

Her small size and microscopic population have denied

her membership as an independent unit of the League
of Nations, and it was not to be expected that her

Prime Minister should desire to disturb the constitu-

tional relations between her and the mother country.

Nor was there any serious dissatisfaction either in the

Commonwealth of Australia or in New Zealand with
the status quo. The war had brought very vividly

home to both Dominions the vital importance of sea

power, and the absolute necessity, if their national

existence was to be preserved, that they should re-
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main integral parts of the Empire, acting in the closest chapter

communion with the United Kingdom. Their points —1-

of view were in some measure different, as accorded

with their relative power and potentialities. Australia,

as a continent with enormous potentialities, was in-

clined to emphasise the policy of autonomous co-

operation in foreign affairs and defence, while New
Zealand was more ready to permit the United King-

dom, which bore the real burden of defence, to deter-

mine foreign policy. But neither Dominion felt any

strong need for further efforts to define their relations

with the rest of the Empire. Constitutional issues of

this kind were seldom raised in their-Parliaments, and,

when mooted, passed over with merely formal dis-

cussions—in striking contrast to the vehemence dis-

played in the Irish Dail or the Union Assembly, or to

the more moderate and reasoned but still weighty

discussions of issues of status in the Canadian House

of Commons. It was, therefore, inevitable that the

voices of these Dominions should be raised against

any proposal fimdamentally to remodel the relations

between the parts of the Empire as they had been

evolved in recent practice, and the task of reconciling

into an agreed presentation views so disparate was

one of a most formidable character.

Fortimately for Imperial harmony, it was decided

by the Conference to remit the constitutional issue to

a Committee of Prime Ministers and heads of Delega-

tions, and to appoint the Earl of Balfoiir as chair-

man. The choice was exceptionally fortunate, for the

\ task was essentially one demanding unusual talent in

^^evising formulae which would command general

^^“ntance, but which would also allow each Dominion
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Oh^er to claim that its special point of view had been given

full effect. The profound and subtle intellect of a

master of dialectic availed ultimately to secure the

adoption of a report which gave satisfaction to the

Free State and the Union, without antagonising the

very different outlook of the Commonwealth and New
Zealand. That such a report must contain ambiguities

is obvious : Lord Balfour himself, speaking at Edin-

burgh, readily admitted that fundamental issues re-

mained unsettled
;
but this is no reason for condemna-

tion. It was essential to tide over a rather critical

moment in Imperial relations by the adoption of a

formula which would gratify the demand for recogni-

tion of Dominion sovereignty, while at the same time

laying stress on the essential element of Imperial

co-operation.

The Committee declared that “nothing would be

gained by attempting to lay down a Constitution for

the British Empire. Its widely scattered parts have

very different characteristics, very different histories,

and are at very different stages of evolution
;
while,

considered as a whole, it defies classification and bears

no real resemblance to any other political organisation

which now exists or has ever yet been tried.” But it

held that there was “one most important element in

it which, from a strictly constitutional point of view,

has now, as regards all vital matters, reached its full

development—we refer to the group of self-governing

commimities composed of Great Britain and the

Dominions. Their position and mutual relation may
be readily defined. They are autonomous communities

within the British Empire, equal in status, in no way
subordinate one to another in any aspect of id ir
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domestic or external affairs, though united by a

common allegiance to the Crown, and freely associated

as members of the British Commonwealth of Nations.”

The negative aspect of this definition was not denied

by the Committee, but it insisted, as a corrective of

any false impression of mere assertion of autonomy
which might be conveyed, that the British Empire

did not depend on negations, but rested on positive

ideals
;

free institutions were its life-blood, but free

co-operation was its instrument in securing peace,

progress, and security, among other objects. Each

Dominion was now master of its destiny; in fact, if not

always in form, it was subject to no compulsion what-

ever; it was, and must remain, the sole judge of the

nature and extent of its co-operation, but no common
cause would thereby be imperilled.

Had the Committee gone no further, the report

might have been justly criticised as lacking to a certain

extent in reality. The Irish Free State, the Union, New
Zealand, as equals of the United Kingdom present

difiiculties to common-sense opinion, and the Com-
mittee, therefore, added a rider of the utmost im-

portance, which has far too often been forgotten when
summarising the results of the Conference. “Equality

of status,” it was added, “so far as Britain and the

Dominions are concerned, is thus the root principle

governing our inter-imperial relations. But the prin-

ciples of equality and similarity appropriate to status

do not universally extend to function. Here we require

something more than immutable dogmas. For example,

to deal with questions of diplomacy and questions of

defence, we require also flexible machinery—machinery

which can from time to time be adapted to the changing
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circumstances of the world.” The rest of the report,

in its recommendations, is based consistently on the

view thus effectively expressed. It represents a per-

sistent, and not unsatisfactory, effort to escape from

the negativism of insistence on equality between the

parts of the Empire to the development of the essen-

tial element of co-operation which makes the Empire

a reality. It is natural enough that foreign opinion

in special, and opinion in some of the Dominions,

should have been interested rather in the declaration

of the character of Dominion status than in the sub-

stantive recommendations of the Committee. But the

emphasis of the report is quite clearly laid, not on

distinct sovereignty, but on that imity of interest and

aims which is of infinitely more importance than

theoretic definitions.

The reception accorded to the report in the United

Kingdom and the Dominions other than the Union

of South Africa was somewhat reserved.^ The am-

biguities of the report were fully realised, and, while

there was no desire to underrate the difficulties of

the task set the Committee, there was some doubt as

to the value of the solution achieved. One reason for

this was that dwelt on by Lord Parmoor in the House

of Lords on December 8, 1926, when he criticised the

procedure adopted. The Committee had, naturally,

followed up its attempt to define the relations of the

Dominions to the United Kingdom by an effort to

recommend the removal of all legal restrictions on

Dominion autonomy which were inconsistent with

its views; but it had proved impracticable to secure

any definite result on the most vital issues, the re-

^ See The Round Table, xvii. 225-38, 353-9, 426-9, 600-6, 609-15.
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servation or disallowance of Dominion Acts, the terri-

torial limitation of Dominion legislation, and the

supremacy of Imperial Acts, including the Colonial

Laws Validity Act, 1865. It had, therefore, determined

to refer all these issues, with which it had failed to

deal finally, to consideration by a Committee; and

Lord Parmoor pointed out, with some force, that it

would as a matter of procedure have been the wiser

course to have referred the issues to a Committee in

the first instance, and only after its report had been

received to have determined on a definition of status,

which, so long as these issues were unsolved, could not

be regarded as exact. To this contention there was

but one reply, that suggested by Lord Balfour; that

practical convenience demanded that the wishes of

the Dominions should be met by a general declaration,

leaving the problems of detail to be dealt with later.

In the House of Commons it was not until June 2,

1927, that a brief discussion of Imperial affairs took

place, on the motion for the adjournment of the House

for the Whitsimday recess; and a fuller discussion was

delayed untilJune 29, when the topic, among others,

was dealt with on the vote for the Dominions Office.

No effort was made by the Government to obtain the

approval of the report by the House of Commons, but

Sir John Marriott bluntly asked whether there had

been effected a change in constitutional relations

within the Empire by the Conference, and, if so, on

what legal basis it rested, and what authority had been

obtained from Parliament for the change. The Secre-

tary of State for the Dominions adroitly parried the

attack by insisting that the Conference had declared

existing rights, and had not created new rights; the
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position asserted had long existed in practice, and all

that was new was that it was now definitely set out

in clear terms. He was careful to insist that equality

of status did not necessarily imply equality of stature,

and he did not contemplate that developments in

practice would be based on equality of status being

pushed to its logical conclusions. The principle of

equality was not in the least infringed because one

Government rather than another dealt with questions

affecting all. What was meant by equality of status

was that, so far as the question of rights was con-

cerned, every Government of the Empire was, if it so

wished, entitled to exercise every function of national

and international right. But he hastened to correct

any suggestion of the probability of independent

action by insisting that “the essential imity of the

Empire had never been more strongly emphasised

than it was at the late Conference, or felt to have been

strengthened as it was by men of very different views

who assembled at that Conference. That measure of

unity was embodied in the symbol of a common
Crown, a Crown common to the whole Empire, one

and indivisible, constituting them all one common
body of British subjects, embracing Governments un-

fettered and free in their action, all morally bound by

the factthatthey were Governments of the same Crown,

responsible to theLegislatures inwhich the sameCrown

was a constituent element, responsible to an electorate

composed of subjects of the Crown, and, as such, loyal

to the Crown and each other.” It would doubtless be

unwise to seek too much precision in these views,

and the House of Commons doubtless felt that what

was essential was the Minister’s conviction that the



INTRODUCTJON IS

spirit which animated the Conference was a sense of

the importance of Imperial unity and. Imperial co-

operation.

In Canada, likewise, no formal motion of approval of

the report was brought forward by Ministers, though it

seems that this procedure was originally mooted. Mr.

Mackenzie King, however, defended successfully his

final decision by pointing out that the report of the

Imperial Conference of 1923 had, in like manner, not

been submitted to the approval of Parliament, and that

it was undesirable to treat the matter as controversial.

The declaration as to status had served the important

purpose of allaying discontent in the Irish Free State

and in the Union
;
and if action were requisite on any

definite point, the approval of Parliament would be

sought, which was a mode of procedure preferable to

asking general approval for a complex report. The
Opposition suspected that the report might in some

way affect the Constitution of Canada and endanger

the security of the Provinces
;
but on a strict party vote

a resolution urging that no change should be made in

the British North America Act, 1867, affecting the

Provinces, without their consent,was negatived,though

it was made clear by the Government that it did not

contemplate any such possibility. Mr. Bourassa, on

March 29, 1927, with his wonted directness, insisted

that there was a fundamental contradiction between

the conception of Canada as remaining within the

Empire and being at the same time a fully sovereign

independent nation. An acid test was afforded by the

issue of neutrality; to declare neutralitywas an inherent

prerogative of an independent State, but Canada could

not do so and remain a member of the Empire. No
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Chapter answer to this assertion was attempted by the Govem-

-L. ment, which was reticent as to the scope and effect of

the resolutions of the Conference, while the Opposition

deprecated any interference with the established

relations between the Dominion and the United

Kingdom.

/Sti/] less disposition was shown in the Common-

wealth of Australia to treat the Conference report as an

epoch-making document. Mr. Hughes, on March 22,

1927, analysed it with equal accuracy and brilliance,

reducing its assertions to their true character. The

essential principle of the Empire was, he recognised,

“perfect autonomy of the parts and unity of the whole”,

but these two principles were so violently opposed that

they could not be reconciled if either were pushed to

the extreme: “We may do as we wish only if we do not

by our act impair the unity of the Empire. This unity

is vital for Australia. ... I am for the Empire, because

I know of no other way of being for Australia.” The

question whether the Conference resolution recognised

the right of secession, he met by asserting that in

practice some Dominions might secede, while others

might not, because the right of secession, if it en-

dangered the safety of another part of the Empire,

might be met by the primary right of that part to de-

fend itself—doubtless an allusion to the position of the

Irish Free State. The Prime Ministers of the Empire

were equal in status, but not in stature; they were

entitled to advise the Crown on all matters in which

they were interested, but the King must act on the

advice of that Ministry which supplied the forces upon

which the existence of the monarchy and the safety of

theEmpiredepended. Characteristically, he emphasised
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the impossibility of Australia adopting an attitude of ch^ter

isolation or seeking to confine her interests within local —1-

limits; while the Prime Minister, Mr. Bruce, adopted a

similar point of view in insisting, as he had done while

travelling home via Canada, that it was incumbent on

all parts of the Empire to play a part in the common
defence.

In New Zealand, as in the Commonwealth, the

report of the Conference formed the subject of some

desxiltory remarks, but no effort was made to ask the

approval of the Parliament for its terms. The discussion

revealed the strength of the view shared by the chief

spokesmen of the Government in favour of the main-

tenance of the closest contact with the United King-

dom and of the policy of leaving to the British Govern-

ment the eflfective control of foreign affairs, subject to

the condition that in all matters specially affecting the

Dominion the views of its Government should receive

the fullest consideration and so far as practicable be

carried into effect. Sir James Allen, who had long been

High Commissioner for the Dominion in London, stood

almost alone in favouring the taking by the Dominion

of a more active interest in the issue of the general con-

duct of foreign policy. The domestic issues affecting

development inevitably render the Administration,

whatever its political complexion, little disposed to

concern itself with the larger issues of external affairs.

To Newfoundland also the report brought no special

satisfaction, nor was it approved by the Parliament.

Instead, the Prime Minister candidly stated, on May 1 1

,

1927, that the Government had not asked for, nor did

they wish, a status of equality with the mother coimtry;

it was of no value to them, and the net outcome might
c
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Ch^ter be that if at any time they might have a difl&culty in

governing themselves and apply to the King for a

Royal Conunission, they might receive the answer,

“Physician, heal thyself.”

The attitude of the Irish Free State towards the

report was one of restrained satisfaction, and even here

no effort was made to secure the approval of Parlia-

ment for its terms. Mr. Fitzgerald, Minister forExternal

Affairs, was conscious of some need to defend the

position of acceptance of Imperial co-operation which

his Government had adopted at the Conference, and he

stressed the fact that,despite membership of theLeague

of Nations, under existing conditions, it was definitely

essential in the interests of the Free State that it

should be afl&liated to a great group of States such as

the British Empire had now become. He stressed also

the doctrine of co-equality as asserted by the Con-

ference, and assured the Bail that it was merely a

question of time for the disappearance of the remaining

traces of the superiority of the United Kingdom. The

leader of the Opposition, on the other hand, held that

the Free State had suffered from accepting a similar

position to that of New Zealand. The Free State had

entered the League not as a self-governing Dominion

but as a self-governing State; it had never admitted

that it was in an inferior position to the United King-

dom, and no satisfaction could be derived from a state-

ment of an equality which had always existed. The

effect of the report, in his view,was rather to assert that

the Dominions were part of the British Empire as an

international unit, and were bound to imity of foreign

and defence policy. The report would thus retard

political development in Ireland, would place obstacles
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in the way of the maintenance and improvement of Ch^ter

relations with Great Britain, and would exercise a —

^

disintegrating effect on the League of Nations. Pro-

fessor Magennis was still more outspoken in his de-

nunciation of the report. It marked a definite retro-

gression in the status of the Free State, and he declared

that the Imperial Conference was in reality a super-

Cabinet, contriving by various intrigues, arrangements,

and agreements to transform the real character of the

status of the components of the British Commonwealth

without leaving proper room for full examination by
Parliament.

General Hertzog returned to the Union bearing

with him as a triumph of his diplomacy the declara-

tion of equality of status, and the Nationalist Party

readily accepted the cue to insist on the complete

change which had been introduced into the concep-

tion of the Empire as a result of his initiative. The

suggestion implied was that General Smuts had been

guilty of favouring a totally false view of the Empire

as a super-State with power to dictate the policy of

the Dominions, and that General Hertzog had suc-

ceeded in securing the condemnation of this suggestion.

General Smuts, however, had the legitimate satis-

faction of seeing his opponent adopt expressly the

doctrine that the idea of achieving independence was

now no longer to be included in the Nationalist Party

programme, on the score that the Conference had con-

ceded the fullest sovereign status and independence.

Curiously enough, despite this view of the Prime

Minister’s, he failed to take the obvious course of im-

mediately asking Parliament to homologate the report

of the Conference, and it was not until after a pro-
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longed delay that, in March 1928, the definite step was

taken of moving that the House of Assembly should

approve the report. The discussion revealed the gulf

between the opinions of the Prime Minister and General

Smuts. The former contended that the report was an

epoch-making document, which conceded to the Union

the rank of a completely sovereign State, though he

candidly admitted that the term independence had

not been used in the report, in order to avoid any

possibility of misunderstandings. He himself had no

doubt of the real sense of the Conference definition of

Dominion status; it implied—though here again ad-

mittedly the Conference had not arrived at this result

—the right of each Dominion to remain neutral in a

war in which the United Kingdom might be engaged.

The gravity of this declaration was mitigated by m-
sistence on the fact that a contingency of this kind was

most milikely to arise. General Smuts, however, while

welcoming the declaration as placing the true status

of the Dominions in a clear light, insisted that there

was involved no vital change in the Constitution of the

Empire. There remained still many obscurities in the

position, which the wise framers of the report had left

for future adjustment. But he differed definitely and

completely from the view of General Hertzog that the

possibility of neutrality in a British war had been

created by the Conference. He made it clear, therefore,

that, while his supporters would join the Government

in unanimous acceptance of the report of the Con-

ference, that action did not imply any acceptance

of the Prime Minister’s exposition of the import of

that document. Nor did the Prime Minister, in face

of this declaration, attempt to amend the motion of
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approval of the Conference report so as to secure the

formal acceptance by the House of his own interpreta-

tion.

It is clear from this summary of Dominion opinion

that the report evoked in the Dominions hardly less

uncertainty of its precise signification than was its

fate in the United Kingdom. On the whole, there is no

doubt that the general impression coincided with that

of General Smuts; it was felt that the Conference had

served rather to place in a clear light existing relations

than to alter vitally the Constitution of the Empire.^

That the latter view is sound is sufficiently proved by
the striking fact that in the Union -Parliament alone

was the formal step taken of asking for a vote of ap-

proval of the report. Had any constitutional change

of consequence been planned by the framers of the

report, the immediate sequel would have been the

formal request by each Government for the approval

of its Parliament, for nothing could be more contrary

to the essential foundation of the Imperial Conference

than to suggest that it has any powers beyond those

of recommendation. The effect of a resolution has from

the first been dependent on the steps taken to carry

it into effect by the Governments of the Empire; and

by their inaction those Governments signified un-

mistakably their view that the report was declaratory

of a status already achieved, and not creative of a new

Imperial Constitution. This is not in any degree to

minimise the importance of such a declaration. Nothing

in it was new, in the sense that all it asserted had been

formally stated by Prime Ministers of the United

^ This view is emphatically expressed by Sir Robert Borden (Canada

in the Commonwealth^ p. 125).
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Kingdom and Secretaries of State. But these declara-

tions acquired a new weight and significance for the

world by their formal homologation by the conclave

of Prime Ministers of the Empire, and in that sense the

Conference may be regarded as an event of first-rate

importance. It is, however, impossible to take the

view of Sir John Marriott that the report is in any

way comparable in importance with Lord Durham’s

famous report on the Canadian question of 1839. The

latter definitely presented for the first time in practi-

cable form the scheme of responsible government

which was to prove the salvation of the Empire; the

former is not directly creative, but it sums up the

outcome of a long and complex development, recog-

nises clearly its tendency, and expresses approval of

the maintenance of the trend of events. Nor in any

evaluation of the work of Lord Balfour and his col-

leagues can there be forgotten the real value of the re-

port in enabling the Governments of the Irish Free

State and of the Union of South Africa to make head

against those elements in either Dominion which were

pressing for the adoption by their Governments of the

doctrine of absolute independence, and the cessation

of membership of the British Empire.

As the Conference of 1926 did not define with any

precision the extent of sovereignty, internal or ex-

ternal, of the Dominions, it remains to gather an

answer to our enquiry from the history of the relations

of the Dominions to the United Kingdom both before

and after the Conference. Its position can be effectively

imderstood only in the light of past events and of the

action which has been taken in the several parts of

the Empire to carry further the principles which it
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enunciated. It appears that its authors contemplated

much more rapid action towards the investigation of

the implications of their report than has proved

possible. The definite issues of the limits of the legis-

lative power of the Dominions which they desired to

have dealt with by a Committee have proved harder

of adjustment than had been anticipated, and action

in these matters must await final adjustment by the

next Imperial Conference, to assemble after provisional

agreement has been achieved by expert examina-

tion. But reflection shows that this result was inevit-

able. It is easy enough to enunciate general principles,

but the practical adjustment of details in such a

manner as to permit of legislative effect being given

to them is extremely hard, and there is still in many
quarters a strong feeling of reluctance towards any

attempt to reverse the long-established British prac-

tice of permitting Imperial relations to be regulated

by constitutional imderstandings in lieu of formal

law. Nor can it be doubted that there is much to be

said for the opinion which asserts that the needs of

the Dominions can sufficiently be met by declarations

of constitutional Conventions in lieu of attempting

the creation of a system of legislative recognition of

Dominion sovereignty. But in certain points, at least,

it is plain that legislation is essential to give effect

to desires of the Dominions which are admittedly

valid.

The view taken above of the nature of the resolu-

tions of an Imperial Conference stands, of course, in

sharp contrast with that suggested by a distinguished

exponent of the views current in South Africa,^ who
^ M. Nathan, Empire OovemmerU, p. 80.
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holds that the report constitutes a Convention binding

between the different portions of the Empire, just as a

treaty is binding between foreign States. A treaty, he

admits, often requires legislative sanction, but once

ratifications have been exchanged, each of the con-

tracting parties is entitled to regard it as binding and

operative. In the case of a general agreement between

representatives of Great Britain and the Dominions at

an Imperial Conference, it is contended that “no such

formalities are necessary; the practice has been to re-

gard the assent of the representatives as sufficient, the

assumption being that they bind their respective Gov-

ernments and undertake to see that the necessary legis-

lation is passed, or the requisite adaptations and modi-

fications made in the constitutional machinery”. It is

clear that if this dictum were accepted, there would be

an end to agreements on any point of importance at

Imperial Conferences. The idea that the Prime Minister

of a Dominion can go to London and agree in a secret

meeting to resolutions which then become binding on

the Dominion would destroy all possibility of the main-

tenance of the system of Conference. As the Govern-

ments of theEmpire conclusivelypointed outinunison,^

when in 1924 the Imperial Government suggested pos-

sible means of improving the effectiveness of the Con-

ferences, the essential principle is, and must be, that

each Parliament is the final judge of what is acceptable.

Just as in the Dominions treaties proper are submitted

as a matter of course to Parliament before ratification,

so within the Empire the Parliaments claim the right

to decide, and whatever is agreed upon by a Prime

Minister is subject to the view of his Parliament. More-

1 See Chap. XXII.
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over, the obligation which is assumed by a Prime Ch^ter

Minister by agreement is not to stake his position on _
carrying out the policy which he has homologated. He
retains the unfettered right to refuse to proceed further,

if he finds that there is in his Parliament a spirit hostile

to further action. The Dominion Prime Ministers in

1926 committed themselves to complete approval of

the policy of the Locarno negotiations, but not even

Mr. Coates, who had originally promised the adherence

of New Zealand to the pact, proposed action in this

sense to his Parliament.

It is curious that it was General Smuts,^ as spokes-

man of South Africa, who protested against the refusal

of the Labour Government in 1924 to implement the

policy of preference which was agreed upon by the

Imperial Government at the Conference of 1923. Yet

nothing could be more clear than that a subsequent

Government, elected on a policywhich denied the possi-

bility of carrying out the system of preference where it

involved food taxation, could not possibly have defied

its mandate and legislated in the sense desired. The

Conference system rests on thedoctrine of voluntary co-

operation, not of binding agreements; its resolutions are

not analogous to treaties, creating obligations, but are

expressions of common purposes, whose execution may
be postponed or laid aside, if action proves premature

or unwise. The resolutions of the Conference of 1926

are, in like manner, not binding agreements. In part

they can be given effect by common assent to adopt

them in practice, as has already been the case in

matters of treaty negotiation and communications

^ House of Assembly, January 29, 1924, defending his speech at

Johannesburg, December 14, 1923.
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between Governments; in part they must await further

examination and be given validity—if it is finally de-

cided that they are wise—^by means of the one effective

mode, legislation in the Imperial Parliament and the

Dominions.



PART I

THE DEVELOPMENT OF INTERNAL
SOVEREIGNTY





CHAPTER II

EESPONSIBLE GOVERNMENT AND CONSTITUTIONAL

DEVELOPMENT

I. The Grant of Responsible Government

It is often forgotten that the early history of the

American colonies presents certain analogies with the

status which the Dominions have now attained. In

the course of their arguments against the claim of the

British Parliament to impose taxation on the colonies

in America, the defenders of the rights of the colonies

were gradually driven to investigate more and more

closely the validity of the British claim of legislative

sovereignty, until they arrived at the result that this

sovereignty was a mere usurpation. It is impossible

to accept as convincing the arguments of John Adams
in Novanglus as applied to America in the eighteenth

century, though they have recently found a redoubt-

able defender in Professor MTlwain.^ In the view of

Adams, the colonies were dominions of the King in his

personal capacity, not of the Crown of England, nor

were they parts of the realm. Over them Parliament

had no jurisdiction, save in so far as the colonies chose

^ The American Constitution (1923). For Ireland, see J. T. Ball,

Irish Legislative Systems (1889).
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to accept from Parliament the regulation of trade, as

a matter vitally interesting them as well as the rest

of the Empire. Their union with the United Kingdom
was essentially a personal tie, a status which has

attracted the attention of not a few Dominion states-

men of the present day. Adams, of course, was fighting

once more the battle which had been waged for Ireland

by Patrick Darcy and Sir Richard Bolton in 1641-4,

by William Molyneux, by Swift, and finally with

success by Henry Grattan, when the Volunteer move-

ment in the midst of a great war forced concession

from Great Britain. But in the case of America, as of

Ireland, the claim that Parliament had no jurisdiction

ran counter to the essential facts, which alone were

valid evidence. In either instance it was easy to

show that Parliament had asserted the absolute right

to legislate, and that for a long period its legislation

had been accepted as valid by local Legislatures and
Courts no less than by the Courts of the United

Kingdom. Yet it was true that before the latter years

of Charles II. the authority of Parliament had been

but slightly expressed over the colonies, and that

Massachusetts in special had long and successfully

maintained a position in which her people recognised

only the duty of observing the terms of the Royal

Charter and denied that they owed any obedience to

the commands of Parliament.^

The loss of the American colonies, though directly

due to less theoretical grounds, was unquestionably

in one sense the outcome of fundamentally different

views of the Constitution of the Empire. Some faint

idea of the modem status of the Dominions was un-

^ See C. M. Andrews, Colonial Sdf-Oovernment, chap. iii. and xvi.
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doubtedly present to the minds of American thinkers, Chapter

but it was not to be expected that it would be appreci- —

1

ated in England, and it was onlyunder stress of war and

defeat that in 1778 the King was induced to readiness

to consider the concession to the colonies of privileges

which resemble the present status of the Dominions;

nor is there much certainty of the genuineness of the

intention to make the concessions suggested as a pos-

sible basis for the negotiation of peace. In any case,

it is significant of the difficulty of the growth of that

status that none of the protagonists in England of the

colonial claims came forward with any practicable

scheme for the adjustment of the issues in dispute;

while Galloway’s well-meant effort to secure accept-

ance by the Continental Congress of his constitutional

proposals was defeated by the opponents of an ami-

cable adjustment of the issues in dispute.

The vital outcome of the loss of the American

colonies was the determination of the British Govern-

ment to avoid the error to which was attributed the

recent loss of the American Empire. The colonies, it

was argued, had revolted because they enjoyed too

much freedom, and in future all colonial Governments

must be placed under effective safeguards to ensure

loyalty. Even before the outbreak of the rebellion

British policy had been decisively affected by its ob-

vious approach. The Proclamation of 1763, which

promised the establishment of English law and crea-

tion of representative Legislatures in the territories

ceded by France in the Peace of Paris, was rendered

null and void by the passing of the Quebec Act, 1774,

denounced in the Declaration of Independence “for

abolishing the free system of English laws in a neigh-
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bouring province, establishing therein an arbitrary

Grovemment, and enlarging its boundaries so as to

render it at once an example and fit instrument for

introducing the same absolute rule into these colonies

Much may be said in favour of the generosity which

secured to the conquered French their laws and

religion
;
but on the other side must be set the admitted

fact that Carleton from the first contemplated the use

of the French as a means of quelling the rebellion in

the Southern colonies, which he saw to be imminent,

and that the interests of the English and American

settlers who had been attracted to Canada by the

Proclamation of 1763 were utterly ignored. The influx

of settlers, expelled by the unwise action of the Ameri-

can colonies despite the grant of independence by the

peace, compelled the concession of the Constitutional

Act of 1791, which divided Canada into a French and

an English Province and granted each a representative

Legislature. But there was no intention to permit these

Legislatures to exercise control over the administration

of the Provinces. The Executive was no longer left, as

in the American colonies, helpless before the Legis-

lature, since it depended on it for its pay and had no

military force at its disposal. Under the new regime

the Executive could rely confidently on the support of

a permanent Imperial force, whose numbers and equip-

ment rendered any revolt impossible. For funds it had

available receipts from Customs imposed under Im-

perial Acts and miscellaneous revenues from Crown

lands, so that in Upper Canada the Legislature even

by refusing supplies outright could inflict injury on

none but its own constituents.^ In Lower Canada the

1 See A. Dunham, Political Unrest in Upper Canada (1927).



DEVELOPMENT OF INTERNAL SOVEREIGNTY 33

surrender in 1831 of the Customs revenue without carter

securing a Civil List in lieu rendered the position of —1-

the Government less comfortable, but the Imperial

Government stepped into the breach by advances

from the military chest. The Legislature thus was

impotent seriouslyto afEect the policy of the Executive,

and in legislation it was subject to the effective control

of the Imperial Government, exercised through the

Govemor-Generars power to withhold assent from

Bills, and the power to disallow measures even if

assented to ;
while in the background there remained

the power of the Imperial Parliament to legislate, to

overrule the opposition of the local Legislatures, and,

if need be, as in 1838, to suspend their operation. It is

clear that under these conditions effective sovereignty

could not be held to rest in any measure in Canada.

It was the fundamental merit of Lord Durham to

insist effectively on the only remedy for the conflict

between the Executive and the Legislature inevitable

under such a system. It is true that the issue was com-

plicated by racial issues, and that Durham found the

two nations in Canada deeply estranged. But the his-

tory of the Maritime Provinces attests the unsoimd

character of the form of Constitution which then pre-

vailed in North America. If the old regime to the south

had allowed the Legislatures to dictate to the Execu-

tives, the new system removed the Executives from

anysalutary control, for Lord John Russell can scarcely

have taken seriously his own assertions that they owed
effective responsibility to the Crown and Parliament in

the United Kingdom. Lord Durham was confronted

with the obvious argument that to make the Executive

responsible to the Legislature would be to grant in-

T>
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ter dependence to the colonies, but he insisted that all that

he proposed to do was to entrust to the people of the

colonies “the execution of the laws, of which we have

long entrusted the making solely to them. Perfectly

aware of the value of our colonial possessions, and

strongly impressed with the necessity of maintaining

our connexion with them, I know not in what respect

it can be desirable that we should interfere with their

internal legislation in matters which do not affect their

relations with the mother country. The matters which

so concern us are very few. The constitution of the form

of government
;
the regulation of foreign relations, and

of trade with the mother country, the other British

colonies, and foreign nations
;
and the disposal of the

public lands, are the only points on which the mother

country requires a control. The control is now suffi-

ciently secured by the authority of the Imperial Legis-

lature; by the protection which the colony derives from

us against foreign enemies; by the beneficial terms

which our laws secure to its trade; and by its share of

the reciprocal benefit which would be conferred by a

wise system of colonisation. A perfect subordination,

on the part of the colony, on these points, is secured by

the advantages which it finds in the continuation of its

coimexionwith theEmpire. It certainly is not strength-

ened,but greatly weakened,by a vexatious interference

on the part of the home Government with the enact-

ment of laws for regulating the internal concerns of the

colony, or in the selection of the persons entrusted with

their execution.” The colonists were the chief sufferers

from bad laws, and should be allowed to remedy their

errors by experience ;
nor was it worth while for the

British Government to maintain an expensive military
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establishment merely to secure the power of exercising

a limited patronage.

It is clear that Lord Durham’s solution was not a

final settlement of the issue of the relations between

the colonies and the mother coimtry in cases where the

colonists are fully competent to exercise the political

rights enjoyed by their fellow-subjects in the United

Kingdom. But Lord John Russell’s criticisms of theor-

etic defects in his conception were accompanied by the

decision to permit the Governor-General of Canada to

adopt what was essential in the new proposals, by

selecting his advisers from those who commanded the

support of the majority of the Legislature, in lieu of

relying, as under the old system, on the guidance of

oflEicers who were anathema to the majority of the

elected representatives of the people. Joseph Howe,

moreover, on the basis of his experience inNova Scotian

politics, answered effectively, in a series of letters, the

objections urged by Lord John Russell, insisting on the

limited fieldof responsibilityproposed byLordDurham,

and on the reality of the evils which the new scheme

was intended to remedy. To Lord Durham, therefore,

in fact, belongs the credit of securing the first real

recognition of a measure of sovereignty as appertaining

to the legislature and government of the colonies. He
marked out, vaguely no doubt, a sphere in which the

Imperial Parliament and Government were to abandon

their legislative and administrative control and permit

the unfettered operation of the decisions taken by the

representatives of the people of the colonies in their

Legislatures. With statesman-like prudence, he declined

to attempt any precise definition of the extent to which

the Imperial powers should be renounced, content to
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leave to practical operation the determination of the

exact limits of Imperial abnegation.

In form, therefore, the framework of colonial

government was left unimpaired. The Governor con-

tinued to owe his appointment solely to the Crown, to

which, as represented by the Imperial Government, he

remained responsible. The executive government was

vested in him, partly by delegation of the Royal pre-

rogative, partly by Imperial and colonial legislation

;

and in the exercise of his functions he was aided by an

Executive Council, whose members under the new

regime were chosen by reason of their ability to com-

mand the support of the majority of the representative

House of the Legislature, but who held office at the

Governor’s pleasure. The control of the departments

of the Government was exercised by members of the

Council as Ministers of State, and powers were with

increasing frequence delegatedto them bycolonial Acts.
But in this capacity also they were dependent on the

pleasure of the Governor. The Legislature was still re-

stricted in its power of legislation by the necessity of

securing the Governor’s assent, and Imperial instruc-

tions forbade his assent to manykinds of Bills,requiring

that they should be reserved for the consideration of

the Imperial Government. The Imperial Parliament

remained competent and ready to intervene by legisla-

tion on all matters of general Imperial interest, and it

reserved full authority even to deal with local issues,

if that were deemed necessary. Subordination to Im-
perial law was enforced by the courts, whose Judges

were now rendered independent of the caprice of the

Legislature by the assignment of permanent salaries,

while being accorded by practice or law permanence of
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tenure of office; if they failed to do their duty, their

judgments could be amended by the Privy Council,

whose power to hear appeals from all courts in the

colonies was formally placed on a statutory basis by
the Judicial Committee Act, 1844. But the crucial

decision to alter the character of the Executive Council

opened up the way to emancipation from Imperial

authority. The close Imperial control exercised over

the colonies rested on the belief that only thus could

their continued connexion with the mother country be

assured. When Lord Durham recognised that freedom

was infinitely more likely to breed loyalty than sub-

jection, he paved the way to a complete alteration in

the doctrine of responsibility. An executive Govern-

ment must in a modem democratic polity owe responsi-

bility to some authority. Under the old regime a colonial

Executive had been subject to the nominal and in-

effective control of the Imperial Parliament; now it was

to become responsible to the local Legislature, and it

followed inevitably that the powers of that Legislature

must expand. Lord Durham saw clearly that it was not

enough to permit the people of Canada to control the ex-

ecutive power as it stood; they must have the authority

to extend as they thought fit the compass of executive

authority through the enactment of Acts which under

the old regime were forbidden to local Legislatures.

It is difficult at the present day, in view of the al-

most unlimited authority of Dominion Parliaments, to

realise how restricted was, even in internal matters, the

sovereign authority permitted to colonial Legislatures.

A sovereign State possesses, as a matter of course, the

fullest power to establish its own Constitution; to define

who shall be its nationals; to exercise authority over
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Obiter every class of its inhabitants and to regulate their

-— political status; to preserve itself from the immigra-

tion of imdesirable persons; to regulate all questions

of personal status affecting persons resident within its

limits; to control its lands and to deal with all matters

of property and civil rights; to regulate trade and cur-

rency; to control merchant shipping; to provide for

defence and order; and to regulate all matters ecclesi-

astical. But it is only by degrees that the colonies have

achieved powers of sovereignty in regard to these

topics, and their present position can be understood

solely in the light of this history of emancipation. It

has been a peaceful progress, concessions by the Im-

perial Government following naturally on the develop-

ment of the colonies in population, in wealth, and in

sense of responsibility; and it has been rendered pos-

sible by the freedom of the colonies from the anxieties

and obligations which attend States in enjoyment of

external sovereignty, and which may gravely react on

their internal development. The attainment of almost

complete internal sovereignty came to pass during a

period when the supremacy of the British fleet assured

the colonies of freedom from any probable foreign

attack, and statesmen could demand the grant of

further powers without having to face the question

how far the colonies possessed the resources to protect

themselves against external interference.

Some of these matters, it is true, border on the sphere

of external relations, but on the whole it was possible

for the issues to be dealt with by the colonies and the

Imperial Government with comparative indifference to

foreign States. It would have been different had im-

migration and trade policy been deemed to be matters
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in which foreign Powers could legitimately put forward

claims to favourable treatment. But Dominion auto-

nomy was worked out before international law had

come to the point of regarding any foreign country as

having a right to criticise the determination of any

territory to close its ports to any immigrants, save such

as it might deem desirable ; nor, indeed, even at the

present time ^ has immigration become a matter outside

domestic jurisdiction. Tariffs still remain outside the

bounds of international causes of complaint, and the

vital issue of the powers of the colonies to determine

their own tariff policy was decided with reference only

to their relations to the United Kingdom.

The extension of colonial sovereignty was not merely

intensive, but extensive. The Imperial Government,

once it had accepted in practice the guidance of Lord

Durham, had no desire to deny the benefits of the new

system to any territory which could fairly be deemed

worthy to exercise responsibility. Indeed, on the whole,

the criticism may rather be that it was rather too

anxious to transfer responsibility to communities which

were hardly ripe for the burden. There could, however,

be no doubt of the wisdom which encouraged the adop-

tion of the new system not merely in the now united

Canada, but also in Nova Scotia and New Brunswick,

though the politicians of these two provinces were in-

clined for a while to look somewhat askance at the new

system. It was not even withheld from the tiny popula-

tion of Prince Edward Island, despite the complication

introduced by the presence of an acute problem raised

through the improvidence of the Royal grant of the soil

of the island to absentee proprietors, whose lands the

^ Wheaton, IrUernational Law (6th ed.)» i* 574, 600.
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people were eager to resume without compensation.

Newfoundland might well have been deemed unfit for

its exercise, for the representative Legislature created

in 1832 had shown a singular incapacity for modera-

tion
;
^ but hereagain theprinciplewas conceded in 1855.

The same year saw the definite acceptance of the regime

in the great colonies of New South Wales, Victoria, and

South Australia and in the island of Tasmania; it had

already been granted to New Zealand, and on its separa-

tion from New South Wales in 1859 Queensland fell

under the new regime as a matter of course. Experience

dictated that it should be adopted by the Canadian

Dominion when formed in 1867, and the regime was

duly extended to Manitoba and British Columbia in

1870, and to the newly created provinces of Saskat-

chewanand Alberta in 1905. In Australia thevast area of

Western Australiawas too scantily populated to achieve

the boon until 1890, and the grant of responsible gov-

ernment was soon followed up by the creation in 1900

of the Commonwealth of Australia to share their sove-

reignty with the six Australian colonies, now created

States. In South Africa the presence of large native

populations both within and without British territory

caused long delays in the grant of responsibility: the

concession made to the Cape of Good Hope in 1872 was

worthily used; that to Natal in 1893 imposed a burden

on the European settlers which proved too great for

their strength. The concession of responsible govern-

ment to the conquered colonies of the Transvaal and

the Orange River Colony in 1906 and 1907 proved to

be a stroke of high statesmanship on the part of Sir

Henry Campbell-Bannerman; it was the indispensable

^ Prowse, Newf(mndkmd, pp. 432*8, 443-8.
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prelude to the creation of the Union of South Africa in

1909. Even more striking was the creation in 1922 of

the Irish Free State with Dominion status and a system

of responsible government under a rigid constitutional

enactment. This brought up to six the tale of the

Dominions, as these fully self-governing colonies have

been styled by decision of the Colonial Conference of

1907. The measure of internal sovereignty which has

been accorded to Malta in 1921 and to Southern Kho-

desia in 1923 is comparatively restricted, and neither

colony is admitted to separate membership of the Im-

perial Conference. Even within the category of the

Dominions there is one distinction. Newfoimdland has,

indeed, the same measure of internal sovereignty as the

great Dominions, but her external sovereignty is of a

definitely limited nature, as the result of her exclusion

from membership of the League of Nations as an inde-

pendent unit of the British Empire.

The mode in which the sovereignty of the Dominions

has been asserted has consisted in very large measure

•of the growth of constitutional Conventions, imder

which rights appertaining by law to the Imperial Gov-

ernment have been limited in operation or utterly dis-

used. In some systems of law, disuse is equivalent to

abolition; thus in Scots law a statute may become ob-

solete, so that it cannot successMly be appealed to in

the law courts. But English law does not admit this

doctrine, and legal powers, therefore, cannot be said to

cease to exist because they are not exercised. It is, for

instance, true that the Royal veto on legislation has not

been called into operation since the reign of Queen

Anne, but its disuse has not destroyed the possi-

bility, in a crisis, of its exercise; and, therefore, in the
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Cluster, case of the Dominions the disuse of existing legal

—1- powers has not deprived them of existence. On the other

hand, the very fact that powers could after disuse be

revived if necessary has tended largely to help the pro-

cess of the growth of self-government. When the power

remained in case of emergency, it was easy enough to

forgo its actual operation; if the necessity had had to be

faced of formally abolishing the power, it might have

been felt impossible to take the risk, and its deliberate

retention might have encouraged its employment. In
some cases the relaxation of control has taken the form
of positive enactment, conferring fresh authority on
local Legislatures, or of prerogative orders and instruc-

tions extending the sphere of the authority of local

Governments by entrusting to them discretion in the
exerc^ of the powers of the Crown.

The extension of the area of responsible government
has been a factor of the highest importance in accelerat-

ing the development of Dominion sovereignty. Each
important concession made to any one Dominion has
almost as a matter of course been extended to all the
others, and invasion of the powers of the Dominions
has been rendered difficult by the certainty that any
apparent encroachment on the rights of one would be
resented by all. It is clear that the circumstances under
which in 1906 Lord Elgin sought to control the exercise
of martial law in Natal were of a unique character,

and in no wise menaced the autonomy of the Dominions
in general. His action was based on the obvious fact
that it was only the presence of Imperial forces in the
colony which empowered the Ministry to take the risk
of the drastic enforcement of martial law. But his posi-

tion was resented by the Commonwealth of Australia,
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* without any investigation of the facts, merely on the oi^tor

general principle of the autonomy of the Dominions,

and Lord Elgin yielded the point at issue.

It is unnecessary to trace in detail the course of the

growth of Dominion sovereignty for each colony. But

the salient features of the advance may be sketched

under its chief aspects; these may be classed, conveni-

ently, if without strict logical order, as: I. Legislative

and Constituent Powers; II, Nationality; III. Control

of Native Races; IV. Control of Immigration; V. Regu-

lation of Status; VI, Regulation of Land and Civil

Rights; VII. Trade and Currency; VIII. Merchant Ship-

ping; IX. Defence; X. Ecclesiastical Affairs.

II, Legislative and Constituent Powers

We have already noted that the Imperial Govern-

ment was prepared generously to extend to the other

colonies the concessions granted to Canada, and it

adopted in 1852 the wise course of entrusting to the

colonies themselves the duty of devising their forms of

Constitution.^ It was, indeed, at first thought that the

Imperial Government would insist on the maintenance

of nominee upper chambers in Australia, but this view

was emphatically repudiated, and the Constitutions of

Victoria, Tasmania, and South Australia were provided

by local decision with elective upper houses; the motive

animatingthe framers of these Constitutions was to pre-

vent the growth of aristocratic upper chambers thwart-

ing the will of the people, but in practice it proved that

these colonies and Western Australia, which followed

their example, had created for themselves powerful

^ See E. Sweetman, Australian Constitutional Development (1925).
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chambers likely to check the general movement to-

wards democratic legislation. No safeguards were in-

sisted on, and earnest consideration was given by the

Imperial Government to the desire of the colonies that

an efEort should be made to define those matters which

appertained to colonial sovereignty and those which

fell within the scope of Imperial power. This early

attempt to distribute sovereignty deserves mention in

detail. The Governor, it was proposed, would normally

assent or refuse assent to local measures without refer-

ence to the Imperial Government, which would have
no authority over such measures. On the other hand,

the Governor might reserve for its consideration, or,

if he assented, it might disallow. Bills falling within

the following classes: (1) Bills afltectmg allegiance and
naturalisation; (2) Bills relating to treaties or political

intercourse or communications between the colony and
officers of foreign Powers; (3) Bills relating to the em-
ployment, command, and discipline of Her Majesty’s

sea and land forces within the colony and matters per-

taining to its defence, including the command of the

local militia and marine; and (4) Bills regarding high

treason. Mr. Gladstone himself was anxious to secure

agreement in some analogous distribution of authority,

but, wisely no doubt, the attempt was abandoned, and
the way was left open for development of autonomy on
all and every head. In accordance with the tendency of

the day, changes in the Constitutions adopted were

hedged round with certain restrictions, but these were

imposed rather by the desire of the colonies than of the

ImperialGovernment,which speedilyproved its anxiely

to remove all needless fetters on colonial legislative

powers.
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In this case formal enactment became necessa^,

largely as the outcome of the intransigence of a colonial

Judge, Mr. Boothby, in South Australia. To his rather

narrowly legal mind the wide departures from British

precedent which had been adopted in the South Aus-

tralian Constitution were abhorrent, and he found a

means ofdeclaringmuchSouth Australian legislation in-

valid by insisting rigidly on the doctrine that the legis-

lative powers of the colonies were subject to the rule

that their Acts must not be repugnant to English law.

This restriction, which was imposed from the earliest

days of oversea colonisation, was doubtless in its in-

ception no more than a pious injimction to subordin-

ate Legislatures not to violate the fundamental prin-

ciples of British jurisprudence. But it was capable of

receiving, and was now accorded, a much more limited

meaning at the hands of Mr. Boothby. The new Con-

stitution was invalid because it created an elective

upper chamber which the Crown could not dissolve
;
re-

quired that the Attomey-Greneral must be a Minister

of the Crown and have a seat in Parliament; and ex-

cusedpersonsappointed to ministerial office fromvacat-

ing their seats in Parliament. Moreover, he ruled that

any Act which was assented by the Governor in viola-

tion of the Royal instructions as to reservation of Bills

was invalid. It was clear that the benevolent intentions

of the Imperial Government would be thwarted if these

rulings stood, and with the approval of theLaw Officers

of the Crown a statute was enacted which for long was

the Magna Charta of colonial autonomy, the Colonial

Laws Validity Act, 1866.

The essential feature of this measure is that it

abolished once and for all the vague doctrine of repug-
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nancy to the principles of English law as a source of

invalidity of any colonial Act. In place of this, an Act is

invalid only if it is inconsistent with the provisions of

some Imperial Act, or order or regulation made under

and having the force of such an Act, which is appli-

cable to the colony. The boon thus conferred was

enormous; it was now necessary only for the colonial

legislator to ascertain that there was no Imperial Act

applicable, and his field of action and choice of means

became unfettered. The Legislature was thus emanci-

pated from the control of the Courts by depriving the

latter of any power of deciding what were the prin-

ciples of English law and how far colonial proposals

ran counter to them. It was also provided that Acts

should not be invalidated by the fact that they had

been assented to by the Governor in disobedience to

Royal instructions, unless these instructions specific-

ally formed part of the colonial Constitution. There

was removed by this decision a most serious handicap

to freedom of legislation by the colonies; and their

power was further enhanced by the specific declara-

tion that theywere authorised to establish, abolish, and

reconstitute Courts of Justice, and to alter the colonial

Constitutions, subject only to the observance of such

conditions as might expressly be laid down in the

colonial Constitutions regarding the mode of change.

This last concession was of special value, for it defi-

nitely removed any doubt as to the constituent author-

ity of the colonial Parliaments, and asserted the right

of these Parliaments to remodel their Constitutions

from time to time. But it also enabled the colonies to

protect themselves against hasty change without due

consideration, a power which is denied to the sovereign
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and unfettered authority of the Imperial Parliament,

which cannot bind a successor by any rule. In view of

the supremacy of Imperial legislation and the Colonial

Laws Validity Act, if the rules which from time to

time dictate the exact mode in which a colony may
alter its Constitution are not observed, the alterations

improperly effected are null and void.

Scarcely had this great Act been passed than the

Imperial Government played a striking part in the

creation of the Dominion of Canada. If there had been

any desire on the part of that Government to fetter the

development of colonial autonomy, it would, of course,

have refused to assist in any process which would weld

together the scattered colonies and inevitably increase

enormously their power as opposed to that of the

United Kingdom. It is true that the importance of de-

fence was a strong motive for the action of the Imperial

Government, but it is clear that it had no jealous de-

sire to retain power, and that it gladlycontemplated the

inevitable loss of authority when it ceased to play the

part of the power which was the sole effective bond of

unity between the scattered Governments of Canada.

Sir John Macdonald perhaps realised the significance

of what was being accomplished more clearly than

anyone else. His suggestion^ that the new unit should

be given the style of “Kingdom of Canada” was vetoed

by Lord Derby—who feared, with some reason, that it

would arouse ill-feeling in the United States—but he

emphasised in aU his dealings with the Imperial Gov-

ernment and in his speeches to the people of Canada

the fact that what was being called into existence

was no mere colony but a subordinate kingdom. The

^ J. Pope, Memoirs of Sir John A, Macdonald, i. 313.
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Oiug^ter event was brought about in part by the exercise of an— undue measure of Imperial authority. The Lieutenant-

Governor of New Brunswick was instructed to put

pressure on his Ministers to accept the proposed

federation, and in his action he undoubtedly violated

the rules of responsible government. But the creation

of the Dominion was the greatest asset to supporters

of responsible government. There now existed a

Ministry which .could speak for a continent of such

potential wealth and population that the old colonial

relation was manifestly outworn and new doctrines

could be enforced.

In the recognition of the change of circumstances

the decisive step was taken in Canada. The new posi-

tion was expressed with much clearness and stead-

fastness by Mr. Edward Blake, Minister of Justice,

in his correspondence with Lord Carnarvon on the

question of the terms of the Letters Patent and Royal

instructions which it was intended to issue to the

Governor-General of Canada, defining the extent of his

authority under the prerogative and the mode of its

exercise. The rules proposed by the Imperial Govern-

ment took no account of the vital changes which had

occurred under the regime of responsible government.

The Governor-General was authorised to act without

consulting his Coimcil in minor or urgent matters, and

to overrule his Coimcil if he thought fit; he was for-

bidden to assent to a long list of measures,^ which he

was required to reserve for the consideration of the

^ These included divorce; paper money as legal tender; differential

duties; Bills inconsistent with treaties; Bills affecting the control of the

Imperial Forces; Bills ofan extraordinarynature affectingthe prerogative

or the rights of British subjects outside Canada or British trade or

shipping.
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* Imperial Government; and in the matter of exercising csii^ter

the prerogative of pardon he was required in capital —
cases to exercise a personal discretion. Mr. Blake op-

posed to the underlying conception of colonial status

contained in these proposals the doctrine of Canada as

enjoying complete autonomy save in such matters

as fell imder Imperial authority, on the ground that

Canada was not a State imder international law but a

dependency of the United Kingdom. The Governor-

General must, and did, act through Ministers, and

his relation to them—apart from any cases in which

special Imperial interests were involved—must be

similar to that of the Crown in the United Kingdom.

He deprecated any reservation of legislation for Im-

perial consideration; if any Act were deemed dangerous

to Imperial interests, it should be formally disallowed

on the authority of the Imperial Government, not

reserved by the Governor-General against the wishes

of his Ministers. Pardons also should be matters for

ministerial decision, unless indeed some Imperial

interest might be involved. The Imperial Government

yielded in part to his arguments. The right of the

Governor-General to reject ministerial advice was no

longer formally included in the instruments; the list

of Bills to which assent could not be given was with-

drawn, special instructions being sent in lieu in regard

to any doubtful Bill; and intervention in cases of

pardon was expressly confined to cases where Imperial

interests might be involved. In themselves the con-

cessions might seem slight in importance, but they were

essential recognitions that the period of Dominion

subordination was passing by.

As usual, the advantage gained by one colony

E
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Ch^ter enured to the benefit of others. Governors still were

required in murder cases to exercise a personal dis-

cretion; but in 1891 Lord Onslow reported that his

Ministers in New Zealand held that these matters also

should be entrusted to Ministers, and advocated the

change of practice, which was extended to all the

Australian colonies, the Governors being required to

intervene in matters of pardon only when the interests

of the Empire oi; foreign countries might be concerned.

New Zealand in 1892 was to furnish a still more striking

proof of the abandonment of Imperial control. Hereto-

fore it had been deemed the duty of the Governor to

maintain the independence of the nominated upper

house by refusing to swamp it, and Lord Glasgow, who
succeeded Lord Onslow, maintained this position. But

he was overruled by the Secretary of State for the

Colonies, who instructed him to yield to his Ministers;

and in recognition of the importance of this episode

the date of the decision has been commemorated by
being adopted as Dominion Day in New Zealand.

More far-reaching were the issues which presented

themselves during the framing of the Constitution of

the Commonwealth of Australia. In accordance with

precedent, the Constitution was prepared by the

Governments and people of Australia and was pre-

sented to the Imperial Government for enactment in

an agreed form. In the case of the Canadian Constitu-

tion the procedure had been simpler; resolutions had

been accepted as the basis of the new Constitution in

1864, and their final working up into statutory form

was completed in London, thus evading any serious

dispute. The new procedure placed the Imperial

Government in a difficult and delicate position, especi-
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ally as the delegation to secure the enactment of the Ohajptw

measure arrived in London during the Boer war, —
when the attention of the Government and the country

alike was immersed in war problems. Three important

issues emerged. In the first place, it was desired by the

delegates that the principles of the Colonial Laws
Validity Act should not be deemed applicable to the

legislation of the new Commonwealth, and that Com-
monwealth Acts should have unrestricted validity in

Australia. To this proposal a definite negative was

returned
;
nor does it appear that its implications had

been sufficiently thought out by the delegates, nor had

they any clear mandate for their request. Secondly, it

was desired that the laws of the Commonwealth should

be given a wider territorial effect than that enjoyed by
ordinary colonial laws. It is established that colonial

legislative power extends only to the territory of the

colony and its territorial waters, unless special exten-

sion has been granted by Imperial legislation, but it

was held that this limitation was inconvenient. In the

ultimate result, the Imperial Government consented

that the laws of the Commonwealth should be given

effect on all ships, save the Queen’s ships of war, whose

first port of clearance and port of destination were in

the Commonwealth. The proposal was clearly reason-

able, as it enabled the Commonwealth to regulate ships

whose headquarters were virtually in the Common-

wealth, whose ports formed the beginning and end of

their cruises among the Pacific islands; and the con-

cession was readily accorded in this limited form.

The third claim of the delegates raised far more

difficult issues. It was the desire of the lawyers and

politicians who drafted the Constitution that the inter-
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pretation of constitutional issues should rest not (as in

the case of Canada) with the Judicial Committee of the

Privy Council but with the High Court of the Common-
wealth. The insistence placed on this point was natural

enough. The Constitution was the work of men such as

Sir Samuel Griffith, who were deeply interested in the

Constitution of the United States, and it was based, as

regards distribution of powers between the central and

the State Parliaments, largely on the model of the

American Constitution. In accordance with that model,

the residuary powers of sovereignty were left with the

States; whereas in Canada the federal Parliament was

accorded all authority not expressly vested by the

British North America Act in the provinces. It was

frankly recognised in the case of Australia that con-

fficts of authority between the federation and the

States were inevitable, and the American model sug-

gested that a court to dispose of these conflicts was

absolutely essential. In the case of Canada, the framers

of the scheme of federation held the rather remarkable

view that the definition of central and provincial

powers which they gave was such as would obviate

any difficulties of interpretation, and they, therefore,

merely provided for the possibility of the creation of

a federal court. When in due course this court was

created, it was contemplated that its jurisdiction

should be final; but the British Government was not

to be induced to accept this suggestion, and the Act,

as passed, es^ressly preserved the right of the Crown

to exercise through the Judicial Committee of the

Privy Council the power of final decision of such issues

as were held by that body proper matters for its de-

cision. The reservation of this right to hear appeals
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proved of the utmost value to Canada, for it enabled 01^

vexed issues, involving the rights of French Canadians, —
to be decided, not in the heated atmosphere of a federal

court, but in the calm detachment of a court whose

members were immune from the pressure of partisan

opinion. None the less, the framers of the Australian

federation were opposed to permitting intervention by
the Privy Council. They could plead that Australia was

free from those racial and religious divisions which

rendered a final appeal to the Privy Council of import-

ance to Canada, and that it was for the Australians

themselves to settle matters of the relative powers of

the new federation and the States. Stress was also laid

on the expense and delay inevitable in the case of ap-

peals, and it could not be denied that these features

were of considerably greater importance than in the

case of Canada.

Mr. Chamberlain was reluctant to concede the

demands of the Australian delegation, but his hand

was forced in some degree by the attitude of the

Opposition, which was believed to be ready to support

the claims of the delegates. It seemed probable, there-

fore, that instead of the Act constituting the Common-
wealth passing through Parliament with general

acclamation as best fitted so important an occasion,

there would arise an acrimonious party debate, the

more to be deprecated m view of the splendid gener-

osity with which the Australian colonies had rallied

to the aid of the mother coimtry in the war with the

Boer Eepublics. A compromise was, therefore, effected,

under which the appeal to the Privy Council, by

special leave of that body, was left intact in all cases

save those involving the constitutional relations of
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the Commonwealth and a State or States, or of the

States vnlt&r se. Even in such cases an appeal might be

brought if a certificate were given by the High Court

that the cause concerned was one in which decision

by the Crown in Council was, for any reason, appro-

priate. In effect, however, the concession meant that

the interpretation of the Commonwealth Constitution

would lie with the High Court of the Commonwealth,

and the first breach was thus made in the traditional

doctrine that an appeal lay to the Crown in Council

from the decision of any colonial court.

But the desire of the Imperial Government to

accept the wish of the Commonwealth to assert in the

fullest manner her sovereign powers was destined to

be subjected to a further strain, and the ready ac-

quiescence of that Government in the wishes of the

Commonwealth is significant of the development of

Dominion autonomy. The settlement of 1900 was not

such as absolutely to bar the Privy Council from deal-

ing with constitutional issues, for it remained open

to suitors to appeal from decisions of the Supreme

Courts of the States on constitutional questions direct

to the Privy Council, ignoring the High Court. Such

action might have been avoided in practice had the

decisions of that august tribunal given general satis-

faction m the Commonwealth, but the decision of the

Justices of the Court to interpret the Constitution on

American lines proved disconcerting to several State

Governments. The issue came to a head on the question

of the right of the States to levy income tax on the

salaries of federal Ministers, and the High Court ^ laid

^ Deahin y. Webb, 1 C.L.R. 585. See Keith, Journal of the Society of

Comparative Legislation, xii. 95.
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it down that the States had not that power, applying chwt«r

to Australian conditions the doctrine of the exemption 1

of federal instrumentalities from State control which

had been evolved by Chief Justice Marshall in the

United States. It may be doubted whether the applica-

tion of the doctrine was at all necessary, and many
years later it was in efEect abandoned by the High

Court itself.^ It owed its development in the United

States to the necessity of protecting federal banking

establishments from the effort of the States to tax

them out of existence, and it was hardly wise to extend

it to the normal incidence of a modest income tax on

federal (together with all other) salaries. Hence the

decision of the High Court led to the determination

in Victoria to obtain a ruling from the Privy Council,

and in a historic case, Ife66 v. OuMrim,^ the desired

result was achieved on a direct appeal from the

Supreme Court of Victoria to the Privy Council. It was

in vain that it was contended before the Privy Council

that no appeal was competent, as the State Court was

exercising federal jurisdiction. The Privy Council,

doubtless correctly, overruled the contention and on

the merits decided that the High Court had applied

illegitimately American doctrines to the interpretation

of an Imperial Act, and that the States could levy

income tax from federal officers. But the decision of

the Privy Council was denied effect by the High Court

in the next case* which came before it, and in which

the State Court had given effect to the ruling of the

' AmcUgamated Society of Engineers v. Adelaide Steamship Co.,

28 C.L.R. 129.

• [1907] A.C. 81.

• Boater v. Commissioners of Taxation, New South Wales, 4 C.L.B.

1087.
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Privy Council on the score that it was a Court of

higher authority than the High Court. It asserted,

with perhaps excessive emphasis, that it was its

function and not that of the Privy Council under the

Constitution to interpret the federal scheme, and it

ruled that the States could not levy income tax. The

deadlock was thus absolute, but the ingenuity of the

lawyers of the Commonwealth foimd a way out. The

grievance of t^he States was removed in practice by
an Act of 1907, which authorised their levying income

tax from the salaries of federal officers on the same

basis as it was levied on State salaries. At the same

time advantage was taken of the provision of the

Constitution empowering the Parliament to define the

federal jurisdiction of the State Supreme Courts, to

oust that jurisdiction in any case involving the con-

stitutional relations of the Commonwealth and the

States, or of the States inter se. The only danger now
was that the Imperial Government would require that

the Bill for this measure should be reserved, in view of

the important constitutional issue involved. But it

was ascertained from Mr. Deakin, who himself would

not have resented reservation on this ground, that the

step would be made a matter of protest by the Opposi-

tion, and the British Government at once made it

clear that it had no desire to prevent the Act having

such operation as might be decided by the courts to

belong to it. The validity of the Act has since been

affirmed; and in this manner, with the full and un-

grudging assent of the British Government, the

Australian High Court has been made the final arbiter

of the interpretation of the Commonwealth Con-

stitution.
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Yet another proof was shortly to be made of the

readiness of the United Kingdom to share sovereignly —
with the Dominions. It was a decidedly generous atti-

tude to afford the utmost encouragement to the South

African colonies, two of them but lately conquered,

to form a Union. There was no doubt on any side as

to one of the motives for the amalgamation. Lord

Selbome, in his famous memorandum urging the

adoption of some form of federation, had stressed the

fact that by this means Imperial influence in South

Africa would be drastically reduced. Nor was the

British Government without very special obligations

in South Africa. By the influence. of British statesmen

the natives of the Cape had been accorded the franchise

when the grant of representative government was

made to that colony in 1863, and they had preserved

it since responsible government, though restrictive

legislation had been passed under which certain pro-

perty and educational qualifications prevented the

acquisition of the vote by the mere savage or semi-

savage native.^ In the Transvaal and the Orange Free

State under Boer rule no equality in Church or State

had been conceded to the native, and there was thus

grave danger lest under a Union of the colonies the

native vote of the Cape would be surrendered in order

to gratify the racial feeling in the Transvaal and the

Orange Free State. Certain safeguards were inserted,

partly as a result of the influence of Lord Selbome

and partly in deference to the views of the Cape

Government, but the final outcome of the negotiations

was accepted and loyally defended by the Liberal

^ W. M. Macmillan, The, Cape Colour PrdbUem (1927); R. L. Buell,

The Native Problem in Africa, I. chap. iv.
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Grovenunent of the United Kingdom against the not

unfoimded fears of many of their own supporters that

the compromise embodied in the Bill would not long

stand. Moreover, the Imperial Government intimated

its readiness to consider at a later date the handing

over to the administration of the Union of the native

territories of Basutoland, the Bechuanaland Pro-

tectorate, and Swaziland, which still remained under

its administration, subject to certain assurances for

their just government. Nor was the request of the

South African Governments for the inclusion in the

Imperial Act creating the Union of a provision re-

stricting appeals to the Privy Council to cases finally

decided in the Appellate Division of the Supreme

Court of the Union refused, though it was admitted

that it was based on the desire to reduce to a minimum
resort to the Imperial Court.

Difficult issues had also to be faced on the creation

of the Irish Free State. The treaty of December 6,

1921, had conceded to the Free State the right to a

Constitution on the Canadian model, save in so far as

provision to the contrary was not made in the treaty

itself. But, when submitted for acceptance, it soon

appeared that the framers of the Irish Constitution had

advanced in many points beyond the exemplar which

was to be followed.^ Responsible government in Canada

rests essentially on constitutional convention, while in

the new Constitution it is enforced by law, and this is

carried wholly beyond aU Dominion and British pre-

cedent by providing that the Dail cannot be dissolved

on the advice of an Executive Coimcil which has lost

the confidence of the majority of that body. None the

^ Keith, Journal of Comparalive Legialalion, 1923, pp. 120-24.
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less, these novel provisions were acquiesced in. More

difficulty was raised by the desire of the Free State to

omit the power of disallowance of legislation which is

given to the Imperial Government under the British

North America Act, but it was felt sufficient to secure

the right of the Governor-General to reserve legislation

for the consideration of the Imperial Government.

It is interesting to note that a very distinct change of

attitude was adopted in this case in comparison with

the opinion of Mr. Blake as regards Canada. In his view

it was more consonant with the true relation between

the Dominion and the United Kingdom that disallow-

ance of an Act duly assented to should take place,

although the inconvenience of this course is obvious.

In Ireland, while the refusal of assent is deemed im-

possible, it is held that the proper procedure should

be by the process of reservation, should the Imperial

Government hold any Bill of the Free State open to

fatal objection.

The issue of the appeal to the Privy Council pre-

sented itself, as was inevitable : for the idea of such an

appeal was bitterly opposed by a strong body of Irish

opinion, and was without any support save the feeling

that the model of Canada dictated provision for an

appeal. Eventually, imder strong pressure from the

Imperial Government, the Irish Government yielded

the point, and the Constitution provided for such an

appeal by special leave of the Privy Council, the inten-

tion clearly being that it should be confined to constitu-

tional issues of high importance. No exception, on the

other hand, was taken by the Imperial Government

to the declaration in the Constitution under which the

Irish Free State, save in the case of invasion, was not
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to be involved in active participation in war without

the assent of Parliament
;
norto thesomewhat obviously

inaccurate assertion that all powers of government

in the Free State and all authority, legislative, execu>

tive, and judicial, were derived from the people of

Ireland.

A like attitude of ready acceptance of Dominion

wishes was manifested by the Imperial Government

during the bitter controversy on the flag issue waged

in the Union of South Africa between 1925 and 1927.

The original movement in that Dominion in favomr of

a national flag was imquestionably motived by hos-

tility to the Union Jack, and was often associated with

resentment of the British connexion and aspirations

for independence. As proposed in the Bill fathered by

the Governmentm 1926, the design of the national flag

was based on the Transvaal Vierkleur, and the Union

Jack formed no part of it. It was hoped for a time that

the admission of sovereign independence, which was, in

the view of General Hertzog, made by the Imperial

Conference in that year, would obviate the necessity of

proceeding with so controversial a measure. But pres-

sure by the more extreme members of the Nationalist

Party compelled action on the part of the Government,

which oflered as a compromise a design in which the

Union Jack would have been accorded a somewhat

microscopic portion of the area of the flag. It was,

however, made clear that the design would not be used

unless and until it had been approved at a referendum

to be held after the Bill had been given the approval of

Parliament. So obvious was it that the referendum

would raise grave racial feeling, that wiser counsels

finally prevailed, and a compromise was reached be-
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tween Generals Hertzog and Smuts. The compromise,

carried into effect by an Act of 1927, established two

flags in the Union: the Union Jack, to denote the

association of the Union with the British Common-
wealth of Nations, and the National Flag, iu the design

of which are united the old flags of the Orange Free

State and the Transvaal and the Union Jack. Both

flags are flown from the Houses of Parliament, from the

principal Government buildings in the capitals of the

Union and the provinces, at theUnion ports, in Govern-

ment offices abroad, and at such other places in the

Union as the Government may determine. It has thus

been possible to meet the demand of the people of

Natal for the free use of the Union Jack, while the

blending of emblems in the new National Flag may be

regarded as a symbol of the union of peoples in South

Africa. Save for its cordial approval of the settlement,

the British Government remained aloof from the

struggle, despite its natural sympathy with those in the

Union who held that the effort to eliminate the Union

Jack was a policy based on racial rancour and was

bound to increase bitterness between the two great

strains of the white population. Nor, it may be added,

was the dispute likely to render cordial the relations

between Southern Khodesia, with its distinctly British

orientation, and its important neighbour.



CHAPTER III

NATIONALITY,. NATIVE RACES, AND IMMIGRATION

I. Naiionality

There are obvious difficulties in the question of the

power of a subordinate Legislature to provide for the

admission of aliens to the enjoyment of British nation-

ality. It was early recognised that the general rules of

nationality must be those provided by the Imperial

Parliament, but especially in Upper Canada during

the period 1822-7 the need was felt for machinery by
which American citizens with British affiliations could

be transformed into loyal Canadian British subjects,

without conforming to the elaborate regulations under

which alone Imperial legislation provided for natural-

isation.^ The problem was ultimately solved by the

adoption of the view that, besides Imperial naturalisa-

tion, there should be allowed naturalisation under the

authority of local Acts, a principle which became per-

manently operative under the Naturalisation Act, 1870.

But there was held to be a marked distinction between

naturalisation obtained under Imperial legislation in

theUnited Kingdom and that resulting from naturalisa-

tion under a colonial Act. The former created for the

person concerned the status of a British subject, valid

^ A. Dunham, Poliiical Unrest in Upper Canada, 1815-1836, chap. v.
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throughout the Empire and, so far as international

law provided, elsewhere. The effect of naturalisation —

1

in a colony, on the other hand, was ruled to be ab-

solutely local. Such persons in the United Kingdom
were merely aliens, as many individuals found to their

great inconvenience during the war of 1914-18. In

normal conditions this fact was of no serious disad-

vantage, in view of the generosity with which aliens

were treated in the United Kingdom; while, when
abroad, diplomatic protection was freely and fully ex-

tended to such naturalised persons. There was, there-

fore, considerable delay before the further step could

be taken and arrangements made for recognising in the

Parliaments of the Dominions the capacity not merely

to confer a local status but to admit aliens into com-

plete membership of the British Empire.

This gain in capacity was conferred on the Dominions

bythe British Nationalityand Statusof Aliens Act, 1914.

The measure was noteworthy in two ways. The Im-

perial Parliament was not prepared to abandon its un-

questioned right of defining the conditions which made
a man a natural-bom British subject; but, whereas the

Act of 1870 had been passed without consultation with

the Dominions, the new definition was enacted only

after the fullest discussion of the issue at the Imperial

Conference of 1911 and with full Dominion assent. In

the second place, the conditions for naturalisation of

aliens were now laid down with the same assent and

with important changes, of which the most vital was

the acceptance of residence in any part of the Empire

as equivalent to residence in the United Kingdom as

a qualification for admission to British nationality.

Moreover, naturalisation in the United Kingdom was
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no longer to confer the status of a British subject in any

Dominion unless the Dominion should adopt by legisla-

tion the naturalisation provisions of the Act. If, how-

ever, it took this step, then the Government of that

Dominion would have the power to confer a naturalisa-

tion which would have validity in the United Kingdom
and throughout the Empire generally, save only in

any Dominion which did not adopt the Act. Curiously

enough, this increase of authority was only slowly ap-

preciated in the Dominions, and it was not imtil 1928

that New Zealand followed the example set by the

other Dominions and adopted the British Act. By that

time the Act had suffered certain alterations, including

an important extension of the definition of natural-

bom British subject, intended to secure maintenance

of British nationality to persons settled in foreign

countries; and it is characteristic of the new status

claimed by the Dominions that the changes in the Act

were re-enacted for the Dominions by their Parlia-

ments. In strict law, no doubt, these enactments were

unnecessary, for it is clear that the Imperial Act is

intended to have general application, but the con-

stitutional propriety of simultaneous legislation was

not questioned by the Imperial Government.^

Of even greater constitutional importance was the

action first taken by Canada in defining within the

broader circle of British subjects the narrower class of

Canadian citizens. The term was first adopted for a

limited purpose, that of immigration, when it was

desired to make clear what persons were so connected

with Canada as to be exempt from the provisions of the

inunigration legislation. But a wider use was rendered

^ Dicey, Conflict of Laws (4th ed.)t pp. 156-98.
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necessary by the creation of the Permanent Court of oiw|rter

International Justice. Under the statute of that body —
it is impossible for two nationals of one Power to be

elected Judges ;
and as Canada, in virtue of its in-

dependent membership of the League of Nations, was

also an independent member of the Court, it was neces-

sary to secure that if a Canadian were elected he

would not be refused a seat because a British member
was already elected. Canadian nationality, therefore,

is ascribed by an Act of 1921 to all Canadian citizens

as defined in the Immigration Act, 1910, to their wives,

and to the children of Canadian nationals bom out of

Canada. Under the Act of 1910 a Canadian citizen is

any person bom in Canada who has not become an

alien, any British subject domiciled for three years in

Canada, and any naturalised alien who has Canadian

domicile. Analogous provision for the nationality of the

Union was made by an Act of 1927 ;
while the Irish

Free State by its Constitution conferred citizenship on

all persons domiciled in the Free State on the coming

into force of the Constitution, if bom there or in North-

ern Ireland or if either parent was bom in Ireland, or if

he had resided for seven years in the Free State. This

definition was accepted without demur by the British

Government, despite the fact that the Constitution

introduced a most important modification of the nor-

mal rule that political rights in the Dominions are ex-

tended to all European British subjects on identic

terms. Though citizens of the Irish Free State stiU

enjoy in the rest of the Empire the rights accorded to

British subjects in general, political rights in the Free

State are strictly limited to citizens of the Free State

by the Constitution.
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II. The Control of Native Races

Difficult issues have presented themselves regarding

the duty owed by the British Government to native

races in the colonies and the claims of colonial Legis-

latures to be permitted full sovereign powers of legisla-

tion over all persons within the area of their jurisdic-

tion. Even in Canada the British Government felt

bound, long after the grant of responsible government,

to reserve to itself the duty of dealing with the Indian

tribes with which it had concluded treaties in the

earlier days of Canadian settlement, and which had

co-operated with it against the attack of the United

States in 1812-14. It was not until 1860 that arrange-

ments were made for the assumption by the Dominion

Government of full responsibility for the agreements

already concluded. But the surrender once made was

accepted as final, and the Indians of Canada have re-

ceived no encouragement to press their claims through

the mediation of the United Kingdom. It has been

assumed that the obligations of the Crown will be fully

carried out by the Government of the Dominion, and

this assumption has fully been justified. The gradual

transfer to the control of the Dominion and the pro-

vinces of Indian lands has been arranged by agreement,

under which due provision has been made for the per-

manent benefit of the tribesmen.

After long quiescence and after its nature had been

the subject of definitive rulings by the Privy Council,

the nature of the Indian land and other rights came

une^)ectedly before the Assembly of the League of

Nations in 1923, when the Six-Nation Indians asserted

that they were an independent tribe, not under British
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sovereignty but merely allied. It was then made clear 0^^
that the position of the Indians in Canada, as in the —
United States,^ had never been assimilated to that

of sovereign States in international law. The Indians

were regarded as having a mere right of usufruct in their

lands, which could be acquired in sovereignty by the

European settlers by right of conquest or occupation

or usage
;
and agreements made by the Crown, whether

through the British Government or the Canadian

Government, are not treaties imder international law,

but matters of purely domestic concern to Canada.

In the case of Australia, the feeble aborigines re-

ceived hard treatment at the hands of the early settlers,

and the efEorts of the local Governments to secure them

some measure of comfort were largely vain. In the

Constitution Acts of 1855-6 no reservation of Imperial

authority was deemed either possible or desirable, and

the question became only of interest in the case of

Western Australia, in which the aborigines were more

numerous and less easily subdued. It was impossible,

during the period of Crown Colony government, to

regard the position of the natives as satisfactory; and

when responsible government was conceded, it was felt

essential to leave in the hands of the Governor control

of the department charged with their interests, and to

assign him a sum of £5000 annually for their benefit.

It was not surprising that this limitation of authority

was resentedbyMinisters, and that it proved impossible

for theGovernor to effect much for those thus entrusted

to his charge with the limited funds available. In 1897,

therefore, at the Colonial Conference, Sir John Forrest’s

arguments prevailed with Mr. Chamberlain, and the

^ Wheaton, IrUematicmal Law (6th ed.), i. 101.
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control of the aborigines passed wholly to the Ministry,

which has certainly worked more efficaciously in their

interests, despite the grave difficulties of the task.

In New Zealand, also, the attempt was made to con-

cede responsible government in other matters, while

reserving control of native affairs. The faith of the

Crown was, of course, involved by the terms of the

treaty of Waitangi of 1840, under which sovereignty

was ceded by the chiefs, subject to the retention of

their land rights. As land acquisition from the natives

was the most pressing problem of New Zealand govern-

ment, it is not surprising that the effort to separate

control of native affairs from general administration

was doomed to break down, and the British Govern-

ment assented readily to the proposal of Sir George

Grey that the charge of native affairs should be handed

over to Ministers. Unhappily, the change was attended

by unsatisfactory consequences, involving the colony

in the long-drawn-out Maoriwarswhich came to an end

only in 1871, while unrest flared up again in 1880-81.

There is no doubt that both under the Imperial and

the colonial regimes the acquisition of land was often

carried out by unwise means,^ and in special the policy

of confiscation of land for rebellion was open to serious

censure, formany loyal natives suffered with the guilty,

and the confiscations often alienated natives who had

no desire to rebel and drove them to war. Happily, in

the long run better counsels prevailed. In 1888 the

Maoris determined to settle down in peace and amity

with the Europeans, and in 1923-9 steps were taken

by the Government of New Zealand to make tardy but

^ See W. Pember Reeves, Tht Lang White Claud (3rd ed.), pp. 189-
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not ungenerous compensation for lands taken from the Oh»gty

Maoris without just payment or unfairly confiscated —
in the war period. It cannot be denied that the policy

adopted towards the Maoris from 1864 to 1869 caused a

severe strain in the relations between the United King-

dom and New Zealand
;
but the Imperial Government

thereafter withdrew entirely from any intervention in

the policy of the colonial Administrations—^insisting, in

reply to representations from the Maoris, that the King

had charged his Ministers in the Dominion with care

for their interests, and that therefore on any matters

which concerned them they must address the New
Zealand Government. Nor can there be any doubt of

the wisdom of this relinquishment of sovereignty on

the part of the Imperial Government.

Even more difficult was the position of the British

Government in South Africa. Beyond the limits of the

Cape Colony and of Natal the Crown was connected in

varying ways with native tribes, and its native policy

was rendered more complex by its relations with the

Orange Free State and the Transvaal. As regards the

Cape proper, the problem was partially solved by the

statesmanship which coupled the grant of representa-

tive institutions in 1853 with the concession to the

natives of the franchise. With this safeguard it was

possible to concede responsible government in 1872

without inserting special clauses tosecure native rights.

In Natal, on the other hand,the natives were denied the

franchise save on almost impossible conditions, and

ficulties. It was indeed obvious^ that the colony was

^ E. Walker, HistoTy of South Africa^ p. 626; Report of Natal Native

Affairs Commission, 1907.
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oiugto not ripe for self-government; but, after hesitation, not

less on the part of its people than of the Imperial Gov-

ernment, responsibility was conceded in 1893, with

the reservation of a vague sphere of authority to the

Governor as supreme chief. In this capacity he was not

to be bound to act on ministerial advice, and certain

ftmds were rendered available to hinn beyond Parlia-

mentary control. So also, when responsible govern-

ment was accorded in 1906 and 1907 to the Transvaal

and the Orange Free State, a vague power was

reserved to the Governor as paramount chief. Need-

less to say, all these efforts to isolate one element of

governmental activity and to hand it over to the

independent control of the Governor were doomed to

failure. The Governor’s position gave him no real

authority, while in Natal it may have diminished

the sense of responsibility of Ministers, whose failure

to face difficulties led to prolonged native unrest

in 1906-8 and elicited a report to the local Parlia-

ment which is a convincing indictment of complete

mismanagement.

In viewof these facts, itwas clear that no useful pur-

pose could have been served by attempting to reserve

any measure of control over native affairs to the Gover-

nor-General when the colonies were formed into the

Union. Reliance was placed, instead, in the fact that

native affairs would now come imder central control

instead of being dealt with by the several colonies with-

out any well-defined general policy. At the same time

an effort was made to indicate the Imperial view of the

needs of native territories by laying down formally the

principles which, in the opinion of the Imperial Govern-

ment,would have to be applied to the native territories
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which remained under Imperial control in the event of

their transfer to the administration of the Union. The

essence of these suggestions is the imposition of the

charge of administration on the Prime Minister himself,

thus ensuring that native afEaics shall be regarded as of

fundamental importance and as deserving the personal

attention of the chief Minister of the Crown. Further,

it is proposed that he should be required to consult in

matters of administration or legislation a permanent

Commission, and that, if its advice is overruled by the

Govemor-General in Council, the Commission maynor-

mally insist on its views being laid before Parliament.

It is clear that a serious question arises as to thevalidity

of the transfer of control of the territories, Basutoland,

the Bechuanaland Protectorate, and Swaziland, to the

control of the Union, for these territories were origin-

ally in direct relations with the Crown in the United

Kingdom, acting through the High Commissioner in

South Africa. Their inhabitants, therefore, have a right

to rely on treatment in harmony with the traditional

British policy of trusteeship for the native races, and

they cannot be expected to acquiesce in any action

which would transfer their lands to the control of the

Union, if the Union policy of racial supremacy and

postponement of native to European interests were to

be held applicable. Hence the transfer of the territories

which was originally expected to follow shortly on

union has been postponed. There is an obvious analogy

between the position as regards these territories andthe

claim of the rulers of the IndianStates that they cannot

be made subject, without their consent, to the control

of a responsible Government in India, in lieu of that

of the King exercised through the Govemor-General,
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responsible to the Secretary of State for India and to

the Imperial Parliament.^

On the other hand, the British Government has in

no way endeavoured to intervene in the native policy

of the Union of South Africa since the creation of the

Union. While much of that policy has been based on

sound principles, there are two vital matters on which,

under the older conception of Imperial relations, pro-

tests by the Imperial Government might have been ex-

pected : the proposals of the Union Government as to

segregation of the natives as regards holding of lands,

and the imposition by legislation in 1926 of the rule of

a colour bar, under which natives are denied the possi-

bility of obtaining employment in a large number of

skilled industries, and are thus cut off from progress in

industry at the same time as the limited amount of land

placed at their disposal prevents any chance of their

development on the lines of agriculture. This policy,

which has been adopted on the plea of the paramount

importance of the preservation of the European race in

theUnion, runs counter to the established Britishpolicy

in regard to native races, which forbids their reduction

to mere means for furthering European welfare
;
and

but for the grant of responsible government, the British

Government would doubtless have been expected to

take action in the direction of securing better condi-

tions of possible progress for the native race. It must

be remembered also that the policy of making civilisa-

tion (asopposedto colour) the test, in mattersnotmerely

of economic but political treatment, was at one time

definitely adopted by no less a man than Cecil Rhodes

;

nor need we suppose that his demand for equal rights

^ Keith, Journal of Comparative Legislation^ 1928, pp. 301, 302.
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for every civilised man south of theZambesi was merely

adopted as a means of influencing opinion against the

doctrine of white supremacy adopted by the two Boer

Republics. But the issues are essentially domestic, and

the newly acquired sovereignty of the Union renders

it improper for the British Government, even by sug-

gestion, to iatervene on behalf of any section of the

population subject to Union jurisdiction. That it may
render it diflBicult to increase that area is another and

wholly different question.

Not even the determination of the Government of

General Hertzog to abolish the native vote in the Cape

Province has evoked any protest from the Imperial

Government, despite the peculiar circumstances affect-

ing that vote. Under the provisions of the South Africa

Act, 1909, the Cape vote was safeguarded by the pro-

vision that it could be abolished only by a Bill passed

through a joint session of the two Houses of Parliament

and bythe votes of not less than two-thirds of the mem-
bers of both Houses. This safeguard, however,was ques-

tioned as inadequate during the passage of the Bill

through theImperial Parliament, and a definite promise

was given, and duly kept, that in the Royal instruc-

tions to the Governor-General there should be inserted

a clause requiring specially reservation of any such Bfil

for the consideration of the Crown. In place of the vote

now enjoyed by Cape natives, the proposals of General

Hertzog, which failed in February 1929 to receive the

requisite majority in the joint session of Parliament

held in accordance with the Constitution, involved the

principle of the representation of the natives through-

out the Union—^and not in the Cape alone—^by special

representatives,who must be Europeans elected by the
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natives, but who will be authorised to deal also with

issues other than those afiecting the natives. This

arrangement, however, failed to elicit any satisfaction

from the native voters, who, in the Cape, felt that they

possessed far greater power to influence legislation in

their favour by the possession of the vote in its existing

form than they would have through the presence in

Parliament of, a special class of representatives—who
would in all likelihood exercise a very feeble influence

on legislation, and whose anonialous position would be

a source of constitutional difficulty.^

III. The Control of Immigration

The early days of responsible government raised no

issues of importance regarding immigration into the

colonies, whose need for population prevented them

from being critical of the quality of the new-comers.

But the federation of Australia led to the adoption of

anAct in 1901 to regulate immigration, which soon won
undesirable publicity in England because of the un-

fortunate case of the English hatters who found them-

selves denied admission on the score that they came

out under contract of service in Australia. It was clear

that the best immigrants are often those who go out to

assured work, and the episode savoured too much of a

policy of exclusion of competition to be favourably

viewed. The Imperial Government, however, steadily

maintainedthat no question of interventioncould arise,

and the difficulty was in fact surmounted, while in later

legislation care has been taken to leave it open to the

Executive to facilitate the entry of all desirable emi-

' E. H. Brookes, History of Native Policy in South Africa (1927).
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giants from the United Kingdom. In Canada also the

powers of the Government to exclude British subjects

were increased by legislation in 1910, and distinct an-

noyance was raised in many quarters in the United

Kingdom by the Canadian policy of deporting those

immigrants who within three years of their landing

became charges on the public. It was felt that the Do-

minion profited so much by immigration that expulsion

in these cases, often in circumstances of honest and

temporary misfortime, was open to grave exception on

grounds of fairness and Imperial sentiment. Officially

no action was taken by the British Government, but

the influence of the Duke of Conuaught, the most con-

stitutional of Govemors-General, was properly cast in

favour of a sane and generous enforcement of the law,

which has, however, continued in operation. It was

strengthened in post-war conditions to confer on the

Executive wider powers of removal of persons guilty of

fomenting disorder in the Dominion, but the powers

taken in 1919 have since been modified. The one con-

stitutional issue involved was that of the legal power

of the Dominion Parliament to authorise the expulsion

of persons from its territory, in view of the territorial

limitation of Dominion legislative power. But this right

was recognised bythe Privy Council in 1906, in the case

of Cain,^ to be inherent in the measure of sovereignty

possessed by the Dominion ;
and it is now clear that the

shipmaster who conveys to England any person de-

ported under the authority of a Dominion Parliament

may rely on his action being upheld, if questioned in a

British Court.

The British Government, however, was much more

^ AUcrn^’Oeneral for Canada v. Cain and CHlhtda, [1906] A.C. 642.
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immediately affected by the remarkable step taken by
the Government of the Union of South Africa in Janu-

ary 1914, when it deported,^ without legal authority,

from Natal, ten persons alleged to have been ringleaders

of the grave industrial unrest which was only sup-

pressed by the declaration of martial law and the mass-

ing of forces. The action taken was the more difficult

of defence because, as General Smuts admitted in Par-

liament, it was most improbable that Parliament, had

it been consulted, would have consented to so drastic a

step, no evidence having been laid before any Court of

the guilt of the deportees. The British Government was

confronted with a situation which, if the deportees had

been expelled from a foreign coimtry, would have com-

pelled it to protest. It is true that each country has the

right to remove aliens from its territories, but the right

must be used with reasonable circumspection and pro-

priety, both of which requisites were plainly lacking in

this case. But no effort was made to intervene, though

the opportimity was presented by the necessity of the

Koyal assent to the Indemnity Bill hastily passed

through the Union Parliament. Assent, however, was

not refused, but the suggestion was made that, m the

event of the two Governments being unable to agree,

after investigation of the individual cases, as to the

justice of their deportation, the issue might be referred

to thePrivy Council for its opinion—an interesting pro-

posal, action on which became unnecessary by reason

of the subsequent policy of the Union Government in

permitting the return of the deported men. Since then,

however, deportation for seditious offences has become

a common provision in Dominion Acts without protest

^ Keith, Imverial Unity and (he Daminiona, pp. 131, 132, 160-67.
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from the British Government, and such limits as have

been imposed in the Commonwealth, as in the famous 1

cases of Johnson and Walsh in 1926,^ rest on the

High Court’s restrictive interpretation of the Consti-

tution and not on Imperial objections. Nor has the

British Government secured from the Dominions by
agreement thesomewhat obvious desideratum that per-

sons who are assisted to immigrate into these Domin-

ions at the expense of the British taxpayers under the

scheme of Empire-assisted migration should be exempt

from deportation on the ground of failure to establish

themselves. Common-sense seems to dictate that the

Dominions which profit by this expenditure should

share the loss when an immigrant fails to make good.

The generous acknowledgment by the British

Government of the right of the Dominions to decide

the composition of their own population, and, if they

desire, to exclude or deport British subjects from the

United Kingdom, explains the position which has con-

sistently been adopted as regards the immigration of

British Indian subjects into the Dominions. The ideal

of the existence of absolute freedom of locomotion and

settlement within the Empire runs absolutely counter

to the economic interests of the white population of

aU those territories which offer a climate attractive to

natives of India. Allowing for exaggeration, it is none

the less clear that if Indians settled in numbers in

British Columbia or in many parts of Australia, it

would be impossible for the white settlers to compete

economically with them. The profound divergence in

views and habits between Indians and Europeans is

* Ex parie WaUh and Johmon, 37 C.L.B. 36; Keith, Journal of

Companxtive Legislation^ 1926, pp. 133-5.
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also a factor of first-class importance, and it is easy to

understand the emergence of the policy of a White

Australia, which is directed impartially against British

Indians, Chinese, and Japanese, and the fixed purpose

of the people of British Columbia to secure, if they can,

the disappearance as a serious factorin their population

of these three races. New Zealand, with its peculiarly

British and homogeneous population, is an enthusiastic

adherent of thedoctrine of exclusion
;
while in the case

of South Africa, it is legitimately enough claimed that

the appalling difficulties of the native question should

not be accentuated by the presence of a large Indian

population, which can amalgamate neither with the

Europeans nor the natives.

Early Australasian measures were aimed against

Chinese, and as the treaties in force did not confer on

Chinese any treaty right to enter the British Domin-

ions, the Imperial Government was not in a position

to take serious exception to the principle of exclusion

of a race which, in any case, desired only temporary

work outside China. But the expression of the inten-

tion of the colonies in 1896 to apply their anti-Chinese

legislation to all Asiatics, including Indians, created a

new position, and Mr. Chamberlain took up the matter

seriously with the Prime Ministers of the colonies at

the Colonial Conference of 1897. There emerged from

this discussion the rule that the Imperial Government

would not take exception to legislation which ex-

cluded persons of Asiatic race by tests not avowedly

racial. The chief test thus employed was that of a

dictation test, which could be manipulated by the

officer administering it to ensure the refusal of admis-

sion to any Asiatic applicant. In this way, under the
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immigration legislation of the Commonwealth, Indians

have been successfully excluded, and the same fate

has been meted out to Chinese and Japanese. New
Zealand, after making use of a like test, decided in

1920 to adopt the more direct method of refusing

admission to any persons without special permission,

which is not granted to Asiatic applicants. In Canada

matters were complicated by the reluctance of the

federal Government to antagonise Japan by a too

drastic refusal of admission, but legislation was

adopted which effectively barred entrance to Indians;

while negotiations with Japan limited, at j&rst to 400

and now to 150,^ the total number of fresh immigrants

aimually. With some reluctance, in view of the differ-

entiation between Indians and Japanese, the Imperial

Government refrained from protest. These events had

an imhappy sequel; revolutionaries in India and others

conspired to send a shipload of Sikhs to Canada, and

when they were refused entrance they returned to

India to spread sedition there.

While the British Government thus acquiesced in

the doctrine of the right of the Dominions to determine

the racial composition of their populations, it felt en-

titled to take exception to the policy of denying those

persons who were lawfully resident in the Dominions

the ordinary rights of citizens. The protests of the

Government induced a certain degree of caution in the

Australian States, which had begun, especially in

Factory Acts, to impose disabilities on Asiatics as

such. A more decided step was taken in 1910, when

a reserved Bill of the New Zealand Parliament, which

^ See Mr. Mackenzie King’s statement in the Canadian House of

Commons, June 8 , 1928.
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was intended to make impossible the employment of

Asiatics on merchant shipping trading with New Zea-

land, was never allowed to become operative. This

action was followed up at the Imperial Conference of

1911 by a striking appeal from Lord Crewe in favour

of the concession to resident Indians of full civil and

political rights. The services rendered by India during

the war, to the common cause, were reflected in the

formal resolutions of the Imperial Conferences of 1917

and 1918, which recognised in the case of India as well

as of the Dominions the right to regulate immigration

at pleasure, subject to the principle that visits for

pleasure, business (as opposed to labour), or education

should be furthered and facilitated. It was also agreed

that just treatment should be extended to Indians law-

fully domiciled, and the same principle was repeated

at the Conferences of 1921 and 1923. The results of

these resolutions have been somewhat meagre, and

have done little to lessen Indian resentment, which

has taken the form of certain differentiations against

Dominion British subjects in Indian legislation. But

the attitude of the British Government has at least

made it clear that it concedes in this question the

fullest sovereign powers to the Dominions.

In the case of the Union of South Africa the British

Government was placed in a much more delicate posi-

tion. The Indian population in Natal had been deliber-

ately imported by the desire of the people of Natal,

and had established there the sugar industry. The

Cape, on the other hand, presented no problem, for

Indians there were negligible in niunbers. On the other

hand, there was a large Indian element in the Trans-

vaal, and before the Boer war the British Government
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had taken up a most emphatic attitude on the iniquit-

ous character of the disabilities imposed on Indians

by the legislation of the State in 1886, which denied

them the right to own landed property and compelled

them to reside in locations. After the conquest of the

Transvaal the British attitude underwent a complete

change, and the local Government pressed for the ex-

clusion of further immigration and the rigid enforce-

ment of the republican laws, which the prevailing lax-

ness of the Boer administration had failed to make
effective. There was some demur to such a complete

volte-face, but the concession of responsible govern-

ment afforded Lord Elgin the necessary excuse for a

change of policy, and the Transvaal was permitted in

1907 to pass an Act of virtual exclusion. Moreover,

very drastic measures were adopted to remove from

the colony persons suspected to have entered illegally,

and control by the courts was evaded by deporting

the suspects over the Portuguese border with the as-

sistance of the Mozambique Government. In the

Orange River Colony the pre-war exclusion of Indians

saved the Government from a difficult problem.

The advent of the Union seemed to promise a more

favourable treatment of Indians, as the control of

matters affecting them was handed over by the Con-

stitution to the central Government, which was ex-

pected to show a greater measure of consideration than

had been evinced in the attitude of the colonies. This

hope was disappointed, though the situation was sim-

plified by the determination of the Government of

India that from July 1, 1911, Indian indentured im-

migration into Natal should cease, as it was obvious

that the people of Natal did not desire the permanent
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settlement of the immigrants. A visit of the Indian

—1 patriot, Mr. Gokhale, to the Union, and the pressure

exercised by Lord Crewe, resulted in the passing of an

Act in 1913 which was intended to prevent absolutely

immigration but to meet some of the minor grievances

of the Indians. Its object, however, was by no means

achieved, and Mr. Gandhi, who had now taken up the

cause of his countrymen, inaugurated a policy of pas-

sive resistance, which the Government had to repress

by force. Happily, terms were arranged as the result

of the enquiries of a Commission, and minor conces-

sions to Indians, chiefly in the direction of allowing

the entry into the Union of one wife and children for

Indians lawfully domiciled, removed some of the

bitterness. The respite, however, was brief. It soon

proved that the Indians were the objects of a wide-

spread policy which aimed at denying them the power

to earn their living by their favourite and profitable

methods of petty trade. Advantage was taken of the

control of the grant of licences to trade, by municipal

authorities in Natal, to circumscribe their operations

;

while their residence in those parts of the Transvaal

where they could best carry on business was held to

be illegal under the Gold Law, 1908, and other enact-

ments. In vain were efforts made at the Imperial Con-

ference of 1921 to secure the acceptance by General

Smuts of the doctrine of civil rights for domiciled

Indians; he dissented from the resolution to that

effect accepted by the other Dominions, and in the

renewal of the discussion at the Conference of 1923 he

reiterated his protest against any resolution being

adopted by the Conference save when there was unani-

mity. In pursuance of his policy of repression, he pro-
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posed, in 1924, to le^late to restrict the rights of Ohtjgtor

Indians, both as to residence and trade, to certain de- —
fined areas, thus meeting the demand of Natal that

they should be excluded from all the attractive lands.

His. fall from power was followed by the determination

of General Hertzog to persevere in the same policy,

and to add to it the Colour Bar Bill, which was aimed

against Indian skilled labour no less than against

native skilled labour. The latter measure became law

in 1926, but the passing of the former was averted by

a conference between representatives of the Grovem-

ments of the Union and of India, which met at the

close of 1926 and reached agreement in January 1927.

Under this concord^ those Indians alone in South

Africa can expect to be encouraged to settle perma-

nently who aim at achieving European standards of

life. For those with this aspiration, aid in rising in the

scale of civilisation is to be provided. All others are to

be encouraged to emigrate to India, where they will

be received and aided to establish themselves in their

new home by the Government of India. Persons who

thus leave South Africa will lose their domicile there

in three years and become prohibited immigrants,

while those who have received aid to emigrate to

India from the Union Government will be allowed to

return within the three-year period only on condition

of refunding the sum paid for their transport. The

success of the plan is still in doubt, for it assumes that

there will be a very large emigration from South Africa,

and it must be remembered that the majority of those

who are ejected to emigrate have been bom or

brought up in the Union and have no Indian homes

1 The Bound Table, xvii. 627-32.
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ca^jter and very slight connexion with India. From the point

—1 of view of Imperial relations, the dominant fact is that

the British Government was vigilant in making it

clear that, on the one hand, it did not question the

sovereign authority of the Union to deal with British

Indians, but, on the other hand, it was entitled to ask

the Union to bear in mind the serious effect on Indian

opinion of any treatment which could be deemed in-

equitable meted out to Indians settled in a British

Dominion. Nor is there any doubt that the settlement,

such as it is, would have been impossible but for the

desire of the Union to display its sense of Imperial

solidarity.

In India, however, throughout the period of fric-

tion with the Union and other Dominions, the view

was freely expressed that the British Government was

failing in its duty to His Majesty’s Indian subjects, and

that it should have secured for them free entry into

, the Dominions. It is clear that had the British Govern-

ment attempted to secure this end, it must have been

prepared to face the break-up of the Empire
;
and that,

even under the fullest responsible government, India

could not expect to obtain from the Dominions a con-

cession denied to Japan. Doubtless in the earlier days

of the South African issue there were grave errors in

British policy, and the contrast between the denun-

ciations of Boer intolerance and the adoption in the

Transvaal under British control of a still more repress-

ive system is painful. On the other hand, it must be

noted that the policy of the Indians who remain in

South Africa has been framed without consideration

for native interests, in accordance with the advice of

Siinivas Shastri, the first representative of the In^n
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Govenunent appointed to act intermediaiy in re-

gard to the interests of the Indians. He has advised his

fellow-countrymen to refuse to make common cause

with the native movement for the grant of civil and

political rights, though it is clear that the natives’

claim in these respects is as legitimate as that of the

Indians themselves. Racial exclusiveness is not par-

ticular to Europeans.

One other problem m connexion with immigration

arose in Queensland which caused concern to the

British Government. Into that colony, before federa-

tion, had been introduced a considerable number of

Kanakas from the Pacific Islands, who were then

thought to be indispensable if the sugar industry were

to be carried on. But the Kanakas shared the growing

unpopularity of non-white races, and on federation

being accomplished it was the deliberate policy of the

federal Government to secure their repatriation. The

problem concerned the Imperial Government, for the

recruiting had taken place in part from islands under

its jurisdiction, and it was concerned with the possible

ill effects of repatriation. Those natives who had long

since left their homes might often be received with

hostility, and tribal conflicts were only too probable.

The Aborigines’ Protection Society called attention

to the harshness of the proposed deportations, and the

federal Government secured in 1906 from Parliament

an amendment of the original measure of 1901 which

permitted the permanent residence in Australia of

those who had by long residence established them-

selves effectively in the Commonwealth. The sugar

industry thus was largely left to European workers,

Italians in special being introduced in considerable
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oiw^er. numbers, with successful results, so that in 1913 by— a combination of federal and State legislation non-

Europeans were excluded efEectively from any share

in the industry. The price, of course, for this elimina-

tion of native labour has been high; the industry exists

under the stimulus of bounties, for which the consumer

pays in the cost of this necessity of life. Throughout,

the position adopted by the Imperial Government

was clear: it claimed no right to interfere save by
way of inviting the attention of the Commonwealth

Government to the interest which it had in the matter

in view of the proposal to repatriate the islanders to

territories under its jurisdiction. Strictly speaking, of

course, it could have forbidden such action, without

impinging on the sphere of the Commonwealth, but

relying merely on its power to control entrance into

the islands under its government; but no proposal to

adopt this policy was even made.



CHAPTER IV

STATUS AND ClVIIi BIGHTS

I. The Regulation of Status

It was long before the conception gained ground that

matters of status were essentially of local concern and

not to be made the subject of Imperial control. The

prevalence of the older view is still visible in the rule

which enjoins the Governors of the Australian States

and of Newfoundland to reserve Bills which deal with

divorce. The development of more advanced ideas on

this subject in the Australasian colonies was regarded

with misgiving in England, and in 1887 a New South

Wales Bill was objected to, on the ground that it was

most desirable that there should be uniformity in the

law of divorce throughout Australia, and that, as it

did not adhere to the rule that domicile is the only

ground permitting exercise of divorce jurisdiction,

there would arise cases in which persons duly divorced

in the colony would be regarded as still married in the

United Kingdom and would be guilty of bigamy if they

re-married, while their innocent offspring would be

illegitimate. Two years later Victoria produced the

first really advanced Divorce Bill. It added largely to

the grounds of divorce, permitting it in case ofdrunken-
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Chapter ness, accompamed by craelty or failure to support on
*—^ the part of the husband or neglect of domestic duties

on the part of the wife; of desertion for three years;

of a commuted death sentence or sentence of seven

years’ penal servitude; of murderous assault, and of

repeated adultery by the husband. This list of exten-

sions beyond the narrow English rules was mitigated in

the eyes of the Colonial Secretary by the fact that

divorce jurisdiction was to rest on domicile, save in the

case of the deserted wife, whose right to a divorce was
not to be defeated by the deserter’s change of domicile.

Moreover, the representations of Victoria in favour of

the Bill being allowed effect were strengthened by
similar views expressed by the other States, and the

Imperial Government decided to waive its objections.

Since then there has been no objection raised to

further extensions of the grounds of divorce, such as

.
have gradually spread in the Australian States, and

the divorce virtually by mutual consent with which

New Zealand has experimented has not been criticised.

Even the unfortunate practice of permitting divorces

where the spouses are no longer domiciled has been

passed over without comment, though the strict in-

sistence on the rule of domicile by English courts

renders it clear that divorces granted otherwise than

by the court of the domicile are utterly invalid. The

issue was finally disposed of by the Privy Coimcil in

the Canadian case of Attorney-General for Alberta v.

Coolc',^ and, curiously enough, while by Imperial

legislation in 1926 power is given to permit the divorce

by Indian or colonial courts of persons domiciled in

* [1926] A.C. 444. See A. V. Dicey, Conflict ofLawt (4th ed.), pp. 286-

288, 818-26, 873-96.
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England but resident in these territories, the Act does

not permit similar action by Dominion courts.

As in the case of divorce, there was long reluctance

on the part of the Imperial Government to sanction

legislation which varied the laws of marriage by allow-

ing unions between persons whose marriage was for-

bidden by English law. The grounds for this reluctance

were obvious enough: the offspring of such marriages

would be in an ambiguous position in England, even

if the marriages themselves offered little that was

seriously offensive. In vain for a long time did South

Australia endeavour to have marriage with a deceased

wife’s sister permitted; the concession was not made
until 1871

,
whereupon the practice spread over the

rest of Australia, and was adopted by New Zealand in

1880 and by Canada in 1882 ;
eight years later the

sensible course of permitting marriage with a deceased

wife’s niece was adopted there. It was left to New
Zealand in 1900 to allow marriage with a deceased

husband’s brother, a permission widely followed;

while the relation was extended to a nephew in 1923

by Canada. Though these concessions were made, the

British Government was long adamant as regards the

position of the offspring of marriages with a deceased

wife’s sister. The children were, indeed, legitimate if

the parents were domiciled in the colony, but they

were debarred from inheriting English land or a title

of honour; if the parents were not so domiciled, the

children were illegitimate. To remedy this unsatis-

factory position, an appeal for Imperial legislation was

made by the Agents-General of the colonies in London

in 1896
;

it was reiterated by the colonial Premiers

at the Conference of 1897 , and the Commonwealth
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Government urged legislation in 1904 and won the

support of the veteran Lord James of Hereford. But

it was not until 1906 that the Liberal Government

passed an Act which removed the disabilities attending

such marriages in the colonies; while in the following

year, partly as the natural sequel of this Act, the step

was taken of rendering such marriages valid in the

United Ejngdom.

II. The Regulation of Land and Civil Rights

Lord Durham, acting under the advice of E.

Gibbon Wakefield and Arthur Buller, suggested in

his famous report that the Imperial Government

should assume the function of taking charge of the

waste lands of Canada and should arrange for their

settlement on the principles laid down by Wake-

field. It must be remembered that his report was pro-

duced under circumstances of great difficulty and

stress, a fact which may explain how he came to put

forward a proposal which ran counter to the commit-

ments already entered into by the British Government

towards the several provinces. The assumption of

control could not have been carried out save by re-

tracting assurances, repeatedly given, that if the pro-

vinces would give adequate Civil Lists they would

receive full control of the Crown lands. But, apart from

this objection, it is clear that it would have been a

hopeless task to endeavour to direct from England the

process of land settlement, while the growth of colonial

life would have been retarded by the divorce from the

control of the colony of so vital an element in its life.
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How little the arguments of Wakefield^ carried con-

viction is shown by the policy followed in New Zealand 1

and Australia: in both these cases the experiment

urged by Wakefield could have been tried, but in both

it was decided, with responsible government, to hand

over the control of Crown lands. The issue was revived

when the question of conceding responsible govern-

ment to Western Australia was under discussion. By
that time the idea, patronised by Disraeli, had become

current that it was a fundamental error, in the early

policy towards the colonies, that the Imperial Govern-

ment had not reserved control of the lands on the score

that they belonged to the Empire and were not pro-

perly to be disposed of according to the narrow in-

terests of the small numbers of settlers. But, when the

issue was impartially examined by a Parliamentary

Committee and the whole case for and against reten-

tion of control of the lands was weighed, the con-

clusion was in favour of the old policy of entrusting

the control of the lands imhesitatingly to the respon-

sibleGovernment on its creation. Evenwhen the special

circumstances in which settlers had been invited to

resort to the Transvaal and the Orange River Colony

under Crown Colony government compelled an effort

to be made on their behalf, the reservation made in

their interests was purely temporary, intended to tide

over the imfortunate settlers until they could have a

fair opportunity of permanently establishing them-

selves under difficult conditions. In lieu of the idea of

Imperial control, there has been substituted under the

Empiresettlementschemetheconception ofImperial co-

^ See B. C. Mills, The, Ccionizaiion of Australia (1915); S. H. Roberts,

History of Australian Land Settlement (1924).
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operation by means of grants to further development

in the Dominions, on the understanding that British

immigration shaU also thus be furthered. The dffi-

culties even of so advantageous a form of co-operation

have been remarkably great. The ofier of aid has been

rejected outright by the Union and New Zealand, and

it has proved impossible in the case of Australia to

make any very satisfactory progress with the work of

settlement, nor has it been possible to use more than

a fraction of the sum of £3,000,000 a year which the

Imperial Parliament was prepared to allow for this

purpose.^ The evidence of the difficulties of co-opera-

tion even in such favourable conditions is eloquent of

the gravity of the error which woffid have been made
had the design of retention of control of the Crown

lands been persisted in.

The powers of the colonies in matters of r^ulation

of civil rights have also received generous acknowledg-

ment, even in the very important and delicate set of

cases in which colonial legislation may be deemed to

bear with undue severity on persons not resident in

the area. From the earliest days of control of colonial

legislation it was necessary to insert clauses in the

instructions to the Governors to prevent assent to Bills

aimed at non-residents, and this point has been raised

not infrequently since the grant of responsible govern-

ment. It is important to note that the attitude of the

Imperial Government has deprecated intervention on

this score. As early as 1874 it adopted the attitude that

it would not interfere with Canadian legislation afiect-

ing marine telegraphs, despite the allegation of the

Anglo-American Compahy that its rights were being

^ See the Annual Reports of the Overseas Settlement Committee.
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unjustly infringed; and in 1898 tlie whole question of Ch»p^

intervention in local matters, even when affecting non- —1-

residents, was elaborately dealt with by Mr. Chamber-

lain, when he refused to defeat the determination of

the Newfoundland Government to transfer to a private

firm, for very inadequate consideration, a very large

proportion of the assets of the colony. Feeling in the

colony ran high, but the Secretary of State ruled un-

impeachably that the grant of self-government carried

with it the authority to decide on such issues. He ad-

mitted that “if it was seriously alleged that the Act

involved a breach of faith or the confiscation of the

rights of absent persons. Her Majesty’s Government

would have to examine it carefully and consider

whether the discredit which such action on the part

of a colony would entail on the rest of the Empire

rendered it necessary for them to intervene”. The

circumstances, however, negatived any such occasion

for intervention, and it was no part of the duty of the

Crown to refuse operation to an Act which was passed

by an overwhelming majority of the Assembly, even

though the proposal had not been submitted to the

people at the general election and a petition against

it, alleged to have been signed by more than half the

registered electors, had been sent to England.^ In the

same spirit a refusal was returned to the request that

New South Wales land legislation of 1908 extinguishing

certain disputed titles should be refused operation, or

the earnest requests from English owners of Australian

land that the Commonwealth legislation of 1910 which

was aimed at breaking up the large estates should be

^ Sdectid Speeches and Documents on British Colonial Policy

^

ii. 105-

108.
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disallowed, as unjustly difierentiating against non-

resident landlords.

An even more striking case of refusal to intervene

was seen in 1920, wken the Queensland Parliament

passed two Acts of a confiscatory character. This re-

markable legislation was only secured through the

device of swamping the nominated upper house, a

process carried out by an ex-Labour Minister who had

been ratherabsurdly appointedas Lieutenant-Governor

and was at the time acting as. Governor in the latter’s

absence. One of these Acts repealed the assurances

given to tenants of the Crown that on the periodic

appraisement of rents of pastoral leases or grazing

licences the limit of increase would be 60 per cent. The

second Act provided for the acquisition, on imjust

terms, of the business of the Brisbane Tramways Com-

pany. The irregular mode in which the passage of these

measures had been carried through, and the unfair

nature of their substance, would have afforded just

grounds for Imperial intervention. It was not, indeed,

seriously suggested that the Acts should be simply

disallowed, but I suggested that the Imperial Govern-

ment might properly ask the Queensland Government

to submit the question of the equity of these Acts

to impartial arbitration—for instance, by the Privy

Council under a special reference. The plan, however,

was rejected by Mr. Theodore, the Premier, and the

Secretary of State finally refused to intervene.^ The

City of London, however, was able to protect the

mterests of the pastoral tenants—^largely London

financed or controlled—and the Tramway Company :

for Mr. Theodore foimd that the money market was
^ See Keith, Wat Qtmrnment of the British Dominions, pp. 258-61.
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closed to Queensland loans until he came to a just oi^tor

settlement with the two bodies. He did not yield at the —

1

moment, but his efEort to find another source of loans

was only moderately successful, and in due course the

matter was adjusted. Fair terms were conceded to the

tenants and the Company was expropriated on less

inequitable conditions, whereupon the City again con-

sented to raise Queensland loans. Happily, this incident

is isolated, though in the case of the Canadian pro-

vinces certain instances have occurred of interference

with property rights, which have been denounced by

Canadian Judges in terms more vigorous than a non-

Canadian would care to use. Thus, in a famous con-

troversy in 1909, Mr. Justice HiddeU, of Ontario, ob-

served:^ “The proposition, ‘Thou shalt not steal’, has

no legal validity upon the Sovereign body.” In such

cases, also, the Federal Government of Canada, which

has the power of disallowing provincial Acts, adopts

the principles applied by the British Government to

Dominion Acts. Nothing save the gravest necessity

would induce the strong step of disallowance. The

Dominion thus respects the sovereignty of the pro-

vinces on the same principle as its own sovereignty is

admitted by the United Kingdom. In the rather bitter

disputes between the Canadian Government and cer-

tain holders of railway securitieswhose rights have been

alleged to have been unfairly dealt with by Dominion

legislation, there has beenno suggestion that the British

Government had any Xocm standi to intervene authori-

tatively on behalf of the British holders.

Curiously enough, in the sphere of literary property

an exception was long maintained to the unfettered

1 19 Ont. L.R. 276, 279.
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power of the Dominion to regulate its own internal

a&iis. Almost at the outset of responsible government
an Imperial Act of 1842 provided a system of copy-

i^bt under which works published in the United King-

dom enjoyed copyright also in British colonies, and

the import of reprints was prohibited. The Act was

unworkablein Canada, in view of the Americanpractice

of reprinting popular works and the impossibility of

efEectively checking import, and representations were

duly made to the Imperial Government. In 1847,

therefore, due provision was made for the suspension

by Order in Council of the prohibition of imports in

case where provision was made for a due revenue to the

author. The arrangement was duly carried out, but

with little satisfaction to Canada, whose printers ob-

tained no work on reprinting of standard books, while

the authors derived very little profit from the duties on

importation imposed. As early as 1869, therefore, the

Canadian Government raised the question of the con-

cession to Canadian printers of the right to reprint on

payment of a royalty of \2\ per cent; but the British

Government demurred, and when a Bill was duly

passed by the Dominion Parliament in 1872 to secure

the right to reprint, it was not permitted to become

operative. All that was allowed was the passiug of an

Act in 1876 to provide for the grant of a Canadian

copyright to those authors who printed and published

or reprinted and republished in the Domioion; in that

case the importation of foreign reprints was absolutely

forbidden. This systemwas, therefore,purelyadditional

to the Imperial copyright, conferred in respect of pub-

lication in the United Kingdom under the Act of 1842,

and in respect of works published in foreign countries
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between which and the United Kingdom there were

Copyright Conventions by Acts of 1842, 1862, and

1876.

So far the Canadian Government had not treated

the matter very seriously, but it assumed a new aspect

after the conclusion of the Berne Conference of 1886,

under which an international copyright system became

operative. The Convention was made applicable to the

colonies only with their assent, and power was reserved

for any colony to withdraw from it separately; nor can

there be any doubt that it was assumed by Canada, in

accepting the Convention, that her power to withdraw

was unfettered. The Convention was carried out by an

Imperial Act, and by an Order in Council under it, of

November 28, 1887, was made applicable to Canada.

Under it, publication in the United Kingdom conferred

copyright throughout the Empire, as did also publica-

tion in any foreign country which accepted the Con-

vention. In a short time the unsatisfactory character

of the position became obvious to Canadian printers,

and by their efforts an Act was passed in Canada in

1889, which, however, was not to become operative

until proclaimed by the Governor-General. This Act

offered copyright in Canada on condition of printing

there; if this offer were rejected, licences could be issued

for reprinting works produced elsewhere, on payment

of a royalty of 10 per cent; in this event, the importation

of all other copies of the work could be forbidden, save

in the case of copyright books printed and published in

theUnitedKingdom. Thispolicy, of course, necessitated

withdrawal from the Convention and the modification

of the Act of 1842 regarding copyright in the United

Kingdom, under which mere publication there gave
H

Chafer
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oiMipter Imperial copyright. The British Government declined

—1 to assent to the Act, on no better ground than that

British publishers held that the time available for

obtaining copyright was too short and that the licence

system was objectionable. The motive, of course,

prompting this denial of Dominion authority was the

desire to secure from the United States, the happy

home of pirated literature, a measure of copyright

protection. This was achieved in 1891, but on most

onerous terms. Under the agreement then reached,

copyright was conceded to British subjects in the

United States, but only if the works were printed there

(thus ensuring profitable employment for American

printers), while in returnAmerican citizenswere assured

of copyright throughout the Empire on mere formal

publication in the United Kingdom. The Canadian

Government by this time had realised the injustice of

this restraint on the sovereign authority of the Do-

minion, and strong remonstrances elicited the appoint-

ment of a departmental Committee, representing the

Foreign and Colonial Offices and the Board of Trade.

The report of this body is curious; it showed no ap-

preciation whatever of the constitutional issue, but is

concerned wholly with British as opposed to Canadian

interests. The arrangement with the United States

might be terminated by that Power if the Canadian

market were lost to American printers and publishers;

the British authorwould lose his automatic copyright in

the Dominion; British policy was in favour of making

copyrightdependmerely on publication, not on printing

in any given country. It is not surprising that Canada

should have replied by demanding whether the private

interests of existing holders of copyright in Canada



development of internal sovereignty 99

should be placed above the powers of the Dominion

and the clearly expressed wishes of its Parliament.

Sir John Thompson, as Prime Minister, was determined

to carry the Canadian claim for freedom both from

the Convention and the Imperial Act of 1842
,
but his

sudden death at Windsor in December 1894 postponed

what promised to be a serious crisis in constitutional

relations between the Dominion and the United King-

dom. The Dominion, however, did what it legally had

the power to do: it suspended the collection of duty on

foreign reprints imported into Canada, thus depriving

British authors of any profits from that source. On the

other hand, the British Government pointed out, and

in 1902-3 the Canadian Courts ^ ruled, that the result of

the suspension of the collection of this import duly was

simply to bring into operation the original terms of the

Act of 1842
, under which the import into Canada of

foreign reprints of British copyright works was ab-

solutely prohibited. The prohibition of 1842 had been

modified by the Act of 1847 , but only for such time as

there was ensured to the author an appropriate return

from the imported reprints; once this ceased, as it had

done in Canada, the terms of the Act of 1842 revived in

full force. There was, however, not much consolation to

the British author, for the procedure of stopping im-

ports was neither expeditious nor effective, and the

desire to compromise was strengthened by the declara-

tion of the Privy Council in Graves v. Gorrie^ that the

Fine Arts Copyright Act had no application beyond the

United Kingdom: so that British authors did not enjoy

by Imperial legislation any protection for their pic-

^ Imperial Book Co, y. BUuik, 35 Can. S.C.B. 488.

* [1903] A.C. 496.
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tures, drawings, and photographs, and probably not

even for works of sculpture and engraving.

The final impulse to reconsideration was given by

the Berlin Conference on Copyright in 1908, which re-

vised in many particulars the Berne Convention. To

secure acceptance of the new Convention appeared

eminently desirable, and the whole position of the

Dominions was re-examined in the Colonial OfiB.ce.

For the first time the principles of constitutional law

involved were frankly faced, and the claim of Canada

to autonomy was held unanswerable. In these circum-

stances the procedure was adopted of summoning a

subsidiary Imperial Copyright Conference, at which

the whole problem was thought out on the basis of the

absolute equality of the Dominions with the United

Kingdom. The outcome of the Conference was the

Imperial Copyright Act, 1911, framed on a new and

important principle. It was agreed that an Imperial

Act was desirable, but it was not, as in the past, to be

applicable proprio vigore to the Dominions. But any

Dotninion might adopt the Act, subject to the right

to alter its provisions in respect of procedure and

remedies asopposed to the main principles of copyright.

If any Dominion thus adopted the Act, it would remain

free later to withdraw its adoption—subject, of course,

to respecting any rights acquired imder it. A Dominion,

however, if it preferred to emphasise its legislative

independence, need not adopt the Act; if it passed sub-

stantially identic legislation, save as regards remedies

or procedure or works first produced in that Dominion,

it would be entitled to be treated as if it were a Do-

minion to which the Act applied. Even if a Dominion

neither adopted the Act nor passed substantially
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identic legislation, privileges might be accorded to it

by the King in Council or by the Governor in Council

of a Dominion. On the comiug into force of the Act all

older copyright legislation stood repealed, save as re-

gards any Dominion to which the Act was not made to

extend; but that Dominion was empowered to repeal

such older legislation, thus terminating its subordina-

tion to the Act of 1842 and the Acts giving foreign

countries copyright.

Like many things eagerly desired, the grant of free-

dom from Imperial control was only slowly made use

of in the Dominions. Newfoundland and the Common-
wealth, inwhich copyright issueshad never been keenly

discussed, were in fact the first to act, and they adopted

the Imperial Act; the Union followed suit in 1916,

while the Irish Free State came into existence with the

Act of 1911 as part of its law. New Zealand preferred

in 1913 to legislate on parallel lines, and became, there-

fore, a Dominion to which the Act applied. But Canada,

the protagonist in the struggle, remained undecided

as to action. The interests of printers, publishers, and

authors were at variance, and only in 1921 did an Act

secure acceptance. Even then the work was imperfect,

for the measure violated the Berlin Conference, the

results of which it was proposed to accept, by insist-

ence on the favourite Canadian device of empowering

the grant of compulsory licences for the publication of

books which were not printed in Canada in sufficient

quantities to meet the Canadian demand. The error

was remedied a couple of years later: so that, twelve

years after the constitutional struggle was over,

Canada became a country to which the Imperial Act

could be deemed to apply. In the long period inter-
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venmg, the rights of Canadian authors or persons re-

sident in Canada had been protected under Orders in

Council conferring upon them similar privileges to

those which would have been theirs under the accept-

ance of the Imperial Act. Even so, the measure was

distinctly defective; it has proved that the conditions

on which assignments of copyright under it can be

made effective by registration as required by the Act

of 1921 are practically incapable of performance, so

that the measure is largely ineffectual as a means of

protection to assignees in the United Kingdom. But

as the Privy Council has observed,^ the remedy in

such matters lies not with the courts, which must

construe the law, however defective it may be, but

with the Legislature itself.

III. Martial Law

In one interesting set of cases the sanction of the

Imperial Government has, however reluctantly, neces-

sarily been granted. The maintenance of internal

order in the colonies has necessitated from time to

time the passing of measures to indemnify action

taken under martial law or at least without due ob-

servance of legal forms. The causes of such irregulari-

ties have been numerous; the operations of the New
Zealand Government against the Maoris involved the

Administration in a serious dispute with the Imperial

Government, which insisted on declining to accept an

Indemnity Act in 1867 in the form in which it was

presented, on the score that it was too indiscriminate

^ Canadian Performing Bight Society, Ltd., v. Famous Players

Canadian Corporation, Ltd., 45 T.L.B. 232.
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in its terms. But the growth of colonial autonomy may
be noted in the acceptance, without serious protest, of

the Natal Indemnity Acts of 1906 and 1908, which

were both extremely wide in the protection which they

gave to actions done during the suppression of the un-

rest in Zululand, provoked by the extremely defective

management of native policy by the responsible

Government which had prematurely been granted to

Natal. The same colony was the scene in 1906 of the

unfortunate dispute between Lord Elgin and the

Ministry.^ The Secretary of State, unused to the rules

of responsible government, instructed the Governor

to suspend the execution of certain natives under

martial law, but, on their resignation as a result of this

instruction, authorised the Governor to act on the ad-

vice of his Ministers. The episode was unhappy in every

way, for on the one hand Lord Elgin’s action un-

doubtedly was ill-advised in form, while on the other

the Ministry which defied the Secretary of State did

so in reliance on the protection of the Imperial forces,

whose presence they continued to insist upon, while

declining to accept the advice of the Imperial Govern-

ment. But that Government could not be held blame-

less for its consent to hand over to a colony, unfit for

the burden, the task of controlling the troubled affairs

of Zululand.

The issue of the responsibility of the Imperial

Government in such cases was the subject of fuU ex-

amination in 1914, when martial law was used in the

Union of South Africa to quell industrial unrest and

to deport labour leaders without trial and without

legal warrant. An Indemnity Bill was immediately

' Keith, Responsible Oovemment in the Dominions

^

Part 11. chap. v.
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brought forward in the Union Parliament, and the

propriety of withholding assent was urged by Mr.

Ramsay MacDonald in the Imperial House of Com-

mons. Mr. Harcourt, on February 12, 1914, explained

fully the reasons which rendered it essential to leave

to the Government of a Dominion the final decision in

issues of this kind, and the impossibility of negativing

the deliberatepolicy of the localGovernment responsible

to a representative Legislature under the system of

responsible government. He defended, also, the attitude

of the Governor-General, who could not possibly have

declined to sanction the proceedings of his Ministers:

for if he had done so, they would have resigned and

he would have been unable to secure the effective

administration of the Union, in view of their possessing

the confidence of the Assembly. Since then, no ques-

tion of the possibility of intervention in the exercise

of martial law or in the passing of Acts of indemnity

has been raised. It is, in fact, manifestly essential that

a Dominion must be able to secure its internal order;

and if the Government misuses its power, that is a

matter for the electorate or Parliament to correct.

The extreme rigour of the measures of coercion^ applied

in the Irish Free State have, therefore, passed without

comment in the Imperial Parliament, and have re-

ceived the assent of the Governor-General without

interference by the Imperial Government.

^ E.g. in the Public Safety Act, 1927; Keith, Journal of Comparative

LegiskUion, 1927, pp. 250, 251. So the Indemnity and Trial of Offenders

Act, 1922, of the Union, was accepted without question.



CHAPTER V

TRADE AND SHIPPING

I. Trade and Currency

(A) Trade .—^When responsible government was pro- Ch^ter

posed for Canada, it was assumed by Lord Durham —1-

that control of trade would still largely rest with the

Imperial Government. Down to the last, the rights of

the Imperial Parliament to legislate on trade relations

for the whole Empire had been conceded by nearly

every leading American politician, and the British

Government in its efforts to placate the rebels had

gone no further than to declare in the Act of 1778 that

the net proceeds of duties levied under its authority

for the control of trade would be devoted to the ser-

vice of the colonies. But this regime was shortly under-

mined by the movement in the United Kingdom for

free trade, and in 1846 an important Act was passed,

which conferred full power on the colonies to alter the

tariff provisions applicable to North America. The

cessation of the generous protection accorded to the

colonies imder the old regime elicited a strong protest

,

from Canada, where it was bluntly pointed out that

the loss of the advantage over the United States in the

British market might be provocative of the doubt

whether continued connexion with the British Empire
105
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was desirable. To this suggestion, which developed

ultimately into the famous Annexation movement in

Canada in 1849, Mr. Gladstone replied on June 3, 1846,

that: “It would indeed be the source of the greatest

pain to Her Majesty’s Government if they could share

in the impression that the connexion between this

country and Canada derived its vitality from no other

source than from the exchange of commercial prefer-

ences. If it were so, it might appear to be a relation

consisting in the exchange not of benefits but of

burdens; if it were so, it would suggest the idea

that the connexion itself had reached or was about to

reach the legitimate term of its existence. But Her

Majesty’s Government will augur for it a longer dura-

tion, founded upon a larger and firmer basis—upon

protection rendered from the one side, and allegiance

freely and loyally returned from the other; upon com-

mon traditions of the past and hopes of the future;

upon resemblances in origin, in laws, and in manners

—

in what inwardly binds men and communities of men
together, as well as in the close association of those

material interests which, as Her Majesty’s Govern-

ment are convinced, are destined not to recede but to

advance, not to be severed but to be more closely and

healthfully combined under the quickening influences

of increased commercial freedom.” The doctrine of

freedom was completed for Canada by the decision in

1849 to repeal the Navigation Laws and to permit

Canada to enjoy the benefits of access to her ports by
foreign shipping. As the Canadian Government most

justly pointed out in 1848, the monopoly of trade with

Canada which the policy of these Acts reserved to

British shipping became utterly unfair when the pro-
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tection granted to Canadian exports in the United Oh^
Kingdom was taken away. Canada thus became free —

1

to determine the terms on which goods and ships

would be admitted, and the other colonies received the

same benefits. In 1850 the Act regulating the new
Australian Constitutions permitted them freely to levy

duties, provided that no treaty stipulations were vio-

lated, that no duties were levied on stores for the use

of Her Majesty’s forces, and that no differential duties

were imposed. For a time such Bills were required to

be reserved, as originally enacted in 1842, but this

restriction disappeared in 1866; and in 1862 when New
Zealand was given a Constitution, the power to levy

tariffs was subjected only to the first two of the con-

ditions imposed in the case of Australia. Full control

over Customs legislation, hitherto dealt with by an

Imperial Code applied to the colonies, was accorded

by an Act of 1867; executive authority had already

been transferred to colonial officers between 1861 and

1866; while in the same period the colonial Post Offices

were emancipated from the Imperial authority which,

since the reign of Anne, had been exercised throughout

the Empire.^

Despite the withdrawal of control, it was, naturally

enough, the conviction of the Imperial Government

that the one aim of the colonies ought to be to embark

on a regime of the completest freedom of trade, and

hence not only were differential duties discouraged by

instructions given repeatedly to Governors in the

period 1843-95, but even the grant of boimties was

discouraged. The principles actuating this policy are

set out with much candour in Lord Grey’s instructions

^ W. Smith, History of the Post Office in British North America (1920).



io8 SOVEREIGNTY OF THE BRITISH DOMINIONS

Ch^ter to Sit E. Head of December 11, 1849, when he de-

—1 clined to permit New Brunswick to grant a bounty

on the production of hemp. The Imperial Parliament

had adopted definitively the policy of abandoning any

effort to direct capital and industry by artificial means

into channels which they would not naturally seek.

The benefits from this line of policy would be greatly

enhanced by the adoption of the same policy by the

principal nations of the world, and it would greatly

interfere with this happy result if the permission of Her

Majesty’sGovernmentwere knowntobe accordedto the

adoption in any part of the British dominions of the old

policy of artificial stimulus. Moreover, New Bnmswick
would be certain to suffer heavily from the proposed

policy: capital was admittedly scarce, and, therefore,

should be used to the best result; but the grant of a

bounty ex hypothesi presumed that capital would be

diverted from its more profitable natural use to some

less lucrative end. The argument that infant industries

often need protection is, naturally, ignored entirely in

this despatch.

The British Government, however, was perfectly

open to reconsider its position when Canadian interests

were clearly concerned, and it deviated from its ob-

jection to differential duties so as to allow of inter-pro-

vincial preferences in Canada in 1859 and 1866, and

even consented that Canada in 1854 and 1871 should,

under treaty with the United States, obtain treatment

therein superior to that given to the United Kingdom
itself. These measures, however, had one common
merit—they all tended towards tariff reductions and

freedom of trade; and it was with distinctly different

feelings that the first protective tariff of Canada was
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received in 1859. The Sheffield Chamber of Commerce
sent in a reasoned protest to the Colonial Office, and
some grave words of advice against embarking on the

new policy were addressed to the Canadian Govern-

ment by the Duke of Newcastle, though he was careful

not to threaten disallowance of the Canadian Act. The

reply of the Canadian Minister of Finance was a classi-

cal exposition of the right of Canada to determine her

own policy, though it may be admitted that the vehem-

ence of Sir A. Galt’s protest was distinctly unnecessary.

The Provincial Ministry was ready at all times to afford

explanations of its measures, “but, subject to their duty

and their allegiance to Her Majesty, their responsi-

bility in all general questions of policy must be to the

Provincial Parliament, by whose confidence they ad-

minister the affairs of the cormtry; and in the imposi-

tion of taxation it is so plainly necessary that the Ad-

ministration and the people should be in accord, that

the former cannot admit responsibility or require ap-

provalbeyond that of the local Legislature. Self-govern-

ment would be utterly annihilated if the views of the

Imperial Government were to be preferred to those of

the people of Canada. It is, therefore, the duty of the

present Government distinctly to affirm the right of

the Canadian Legislature to adjust the taxation of the

people in the way they deem best, even if it should

imfortunately happen to meet the disapproval of the

Imperial Ministry. Her Majesty cannot be advised to

disallow such Acts, unless her advisers are prepared to

assume the administration of the affairs of the colony

irrespective of the views of its inhabitants.” It iscurious

to reflect that the tariff defended in such glowing terms

was of a most innocuous character, as the Finance
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Cih^ter Minister proceeded to showin detail.^ Indeed, it was not
—1- until 1879 that Canada approached serious protection,

and long ere then it had become an accepted conunon-

place that each colony should order its tarifE policy as

it thought best.

Lord Grey, as a convinced free trader, was all eager-

ness to secure that boon for the Australian colonies

infer «e, and he would fain have included federal pro-

visions in the Act of I860,* but neither locally nor in

the Imperial Parliament was there sufficient enthusi-

asm to admit of pressing this proposal. He solemnly

advised the colonial Governments in the following year

to adopt the benefits of the glorious system of free

trade. The appeal fell on deaf ears, especially in Vic-

toria, in which a curious desire prevailed not to do any-

thing which was approved in New South Wales. The

attitude of the Imperial Government was, however,

suspect, and some of the bitterness in the quarrel be-

tween the two Houses of Parliament in Victoria in

1865-6 was motived by the belief that the Imperial

Government favoured the preference of the upper

chamber for freedom of trade. Practical difficulties in

due course forced onNew South Wales and Victoria the

merits of some arrangement, but, though the Imperial

Government announced in 1868 its readiness to help on

any project for a Customs Union, a Conference at Mel-

bourne in 1870 failed to achieve any agreement on a

uniform tariff. New South Wales was flatly set on secur-

ing the maximum freedom of trade, while Victoria

was absolutely convinced of the merits of protection,

and in the long run all that could be agreed upon was

^ Sdected Speeches wnd Documents on British Colonial Policy^ ii. 51-83.

» Ibid. i. 210-14.
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that the colonies should be set free from the Imperial

instructions forbidding the Governors to refuse assent

to Bills imposing differential duties, and should be

allowed to adopt a system of inter-colonial preferences,

such as had been in force in Canada before federation

removed the necessity for them. Tasmania and New
Zealand indeed actually attempted to give effect to the

new policy, but the Bills were, under the instructions,

duly reserved. New Zealand, however, somewhat com-
plicated the position by demanding not merely the

right to accord differential treatment to British colonies

but the power to extend similarterms to foreign Powers,

reminding the British Government that Canada had
been permitted to adopt this course in respect of the

United States. It was clearly unfortimate thus to con-

fuse the issue; the precedent of Canadian inter-colonial

preferences was indeed in point, but the circumstances

affecting Canada and the United States were obviously

largely of a kind without parallel in the relations of the

Australasian colonies with foreign Powers. Apart, how-
ever, from this side of the case, the British Govern-

ment deprecated the proposal to give preference to

colonial manufacturers at the expense of British ex-

ports; this policy would weaken the relations between

the mother coxmtry and the colonies, with results not

desired by the colonies. Inconsistently enough, it was

suggested that these objections would not apply to a

Customs Union of Australia. But, above all, the advan-

tages of freedom of trade and the objections to dif-

ferential tariffs were reiterated, without at all convin-

cing the recalcitrant'colonies. Ultimately a further Con-

ference in 1872 simplified matters by rendering the

issue of domestic character, for New Zealand alone per-
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sisted in asking for powers to give preference to foreign

States. Accordingly, an Imperial Act of 1873 permitted

the Australasian colonies to grant difEerential duties to

one another, but not to other parts of the Empire or to

foreign cotmtries.

As so often where claims were urgently made, their

concession was not followed by the action expected.

The Australasian colonies, which a moment before had

been deluging the Secretary of State with memorials

of great ability proving that they were being unjustly

restrained from bestowing on the rest of the group

benefits of the highest importance, suddenly realised

that they could not agree with their neighbours on the

terms appropriate, and nothing whatever resulted from

the Act of 1873. Not until 1894 was the issue once more

raised. At the Conference at Ottawa in that year, con-

vened by the energy of the Canadian Government,

attention was given to the question of inter-colonial

preference, as well as to the treaty aspect. The Imperial

Government conceded the right to the colonies to give

preferences inter se. For this end the Act of 1873 was

amended to remove the restriction forbidding prefer-

ential treatment of any save the Australasian colonies,

and the other colonies were informed that legislation

of this character, though it must be reserved, might

receive the Royal assent. The matter, however, was

carried further by the Colonial Conferences of 1897,

1902, and 1907: for, while the Imperial Government

could not pledge itself to grant preferences to the

Dominions, ithadtowaiveany criticism ofinter-colonial

preference, and the rule as to reservation passed into

oblivion.

Preference to the United Kingdom was delayed by
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difficulties arising out of the treaties with Belgium of ChwUr

1862 and the German Zollverein of 1866, which nuUi- —1-

fied largely the value of the Canadian decision to grant

preference in 1897. But this obstacle was removed in

1898 as the outcome of the Colonial Conference of 1897,

and an effective British preference was accorded by
Canada in 1898, while offers were made of favourable

terms to other parts of the Empire. This example was

followed by the South African Customs Union in 1903,

and by New Zealand. Australia secured a reciprocity

agreement with the South African Customs Union in

1906, but ruined the value of her offer in that year of a

British preference by restricting it to goods imported

in British ships manned by white labour. The former

condition rendered the proposal impossible of accept-

ance, as it would have violated treaties binding on the

Commonwealth; the latter was a deliberate attack on

the employment of Indian seamen and would, in any
case, have rendered the offer unacceptable. The Bill,

therefore, to effect the proposals was reserved, with

the assent of the Commonwealth Government, and the

limitations on the preference were most wisely dropped

by Mr. Deakin after the Colonial Conference of 1907.

A preference was then accorded freely to the mother
country, while bargains were attempted, but in vain,

with New Zealand and Canada.

The Imperial Conference of 1911 saw the British

Government adamant against preference, and, as a

compromise, a Royal Commission was set up to tour

the Dominions and recommend such measures to en-

sure closer trade relations as might accord with the

fiscal policy of each part of the Empire. This body’s

efforts were rendered unavailing by the outbreak of

I
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the war, but that struggle involved a new orientation

of Imperial policy, which at the Conference of 1917

adopted the view that the Empire should, as far as

possible, be made self-supporting in respect of food

supplies,rawmaterials,and essential industries. In 1919

the British Government at last secured the grant by
Parliament of preferences to the Dominions, and the

Imperial Conference of 1923 on economic matters pro-

vided for a considerable increase of these grants. The
promises involved the grant of preferences on one or

two articles not already taxed, thus violating the rule

hitherto adhered to, that no tax should be placed on

food in order to give a preference; and the difficulties

thus caused to the Government were increased by the

decision of the Prime Minister, arrived at on grounds

wholly unconnected with Dominion issues, that pro-

tection for British industries was essential. The general

election precipitated on this issue caused the defeat of

the Government. But, while the Labour Government

was precluded by the clear voice of the electorate from

conceding the exact preferences promised in 1923, it

very properly made amends by adopting a generally

sympathetic attitude towards the Dominions, and on
its fall in 1924 the matter was reconsidered by Mr.

Baldwin’s Government. It was felt impossible to adopt

any policy involving taxation of food, and accordingly

a grant of £1,000,000 was made annually for the pur-

pose of aiding the marketing and sale of Empire pro-

duce. It was, not unnaturally, made a source of com-

plaint by the British producer of agricultural produce
—^hard hit by economic conditions—^that competition

against him in the British market should thus be sub-

sidised by British taxation, and the scope of the work
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of the fund was extended to apply to the marketing of Ch^

British produce. —
Curiously enough, this generosity on the part of the

Imperial Grovemment, which also expressed itself in

1926 by pledging the continuance of the grant of the

Dominion preferences, elicited no very hearty response

in the Dominions, even though British aid was supple-

mented generously under the Empire migration scheme

by grants for Dominion development and land settle-

ment. The policy of Canada, Australia, and New Zea-

land indeed continued to accord preferences of value,

butall three Dominions legislated exactlyin accordance

with local interests and on the baws of securing effect-

ively their own industries from British competition.^

In the case of Newfoundland no preference was con-

ceded; the Prime Minister confessed after the Imperial

Conference of 1926 that the matter had been brought

to his attention, but that, in view of the desire to come

to terms with the United States, action to meet British

interests was undesirable. More serious was the position

created in the Union in 1925, when General Hertzog’s

Government came forward with a proposal to reduce

all preferences to a strictly business basis. This was an

interesting development, quite foreign to earlier Do-

minion thought. In the case of theirgrants of Britishpre-

ference the desire for reciprocity had naturally existed,

but it was always recognised that, apart from this, the

grant was justified by the great benefits accruing to

the Dominions from the protection accorded to them

and the services rendered to them by the British diplo-

matic and consular services. These items of obligation

were, perhaps naturally, ignored by a Ministry which

* TAe Bomd TaMe, xviii. 417, 418.
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Oh^ter still hankered after full independence, and stress was

— laid on the figures, which showed that the British pre-

ference was worth much less than the South African

concessions. It was proposed then to reduce the total

preferences accorded, put at £860,000 for the United

Kingdom and £90,000 for Canada, Australia, and New
Zealand, with which special agreements existed, to

£300,000 for the former and £60,000 for the latter.

Peculiarly unfortunate was the attitude adopted by
the leader of the LabourPartyand coadjutor of General

Hertzog, Colonel Creswell, for he objected to the doc-

trine that the United Eangdom should profit by the

Dominions, alleging that it was the principle which had

brought about the loss of the First Empire. Further

feeling was aroused by the discovery that the Govern-

ment proposed to take power to negotiate treaties with

foreign Powers under which concessions might be made
which would be denied to the United Kingdom. The

lack of generosity of the course proposed was gradually

realised—itmust be remembered that the United King-

dom offers an excellent market to South African goods

and has supplied capital freely—and, though Greneral

Smuts failed to secure acceptance of his own proposal

that in any concessions granted to foreign Powers pre-

ferences should be reserved to the United Kingdom,

the Government agreed that the United Kingdom
should automatically receive every concession made to

any foreign Power. Moreover, it consented in 1926 by

an amending Act to secure to the United Kingdom the

benefit of concessions granted under existing arrange-

ments to the Dominions, but, probably per inauriarn;

withheld hitherto from the United Kingdom.

The attitude of the Imperial Government through-
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out this exciting and heated controversy was admir- Oh^

ably detached. It was made clear that the legislation —
of South Africa must decide the issue, and that the

British claim to consideration must be dealt with en-

tirely as seemed best to the Parliament of the Union.

As a practical sign of good-wiU, every effort has been

made by the Empire Marketing Board to promote the

sale of South African produce, but it has been noted

with regret by the Opposition in the Union Parliament

that the South African Government has shown reluc-

tance to co-operate with the Board in its Imperial aims.

It was widely expected that the arrangements made
when responsible government was conceded to the

Irish Free State would obviate the possibility of any

interference with the regime of free trade between the

United Kingdom and the new Dominion. Indeed, Mr.

Lloyd George at one time committed himself definitely

to the doctrine that free trade was an indispensable

condition of the grant of the new status to Ireland. In

the ultimate issue, however, this point, with others,was

sacrificed in face of the Irish determination to fight and

the reluctance of the British Government to continue

the unpopular struggle, in which many of its supporters

had long ceased to believe. It was, however, expected

by many politicians that the concession of the power

of fixing its own tariff to the Free State would not be

followed by any wide exercise of the authority, and this

belief was strengthened when the report of an inde-

pendent and weighty Commission set up by the Free

State Government was definitely opposed to any policy

of protection. In point of fact, however, the policy of

the Free State was definitely oriented in the direction

of protection in order to establish manufacturingindus-
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tries in the State.^ The idea ot the adoption of a general

tarifE has been ruled to be economically disastrous,

because it would condemn the Free State to uneco-

nomic and inefficient methods in certain industries;

but a steady process of extending protection has been

adopted, withitsusualaccompaniment ofinconvenience

and loss to British manufacturers, who find their plans

suddenly upset by changes in the tariff rates. When it

is considered that the Irish Free State finds infinitely

its best market in the United Kingdom, it is obvious

that if the British Government cared to retaliate by

imposing a tariff on Irish imports, it would be able to

compel the abandonment of a policy of protection

against British imports, and that the Free State derives

a rather unjustifiable benefit from the forbearance of

the United Kingdom.

(B) Currency.—In the case of currency also the

attitude of the Imperial authorities has changed com-

pletely since the early days of responsible government.

In 1850 a Canadian Currency Act was disallowed; it

was objected to it that it sought to confer on the

Governor-General theKoyalprerogative of coinage,and

that it assumed the right to regulate the rate at which

foreign coins should pass current in Canada. The atti-

tude adopted was that which induced the British

Government, year after year, imder the old regime

in North America before the rebellion, to endeavour to

prevent the colonies debasing their currency. In 1871,

after the creation of the Dominion, an Act was allowed

to become operative, but it expressly recognised the

^ See D. Gwynn, The Irish Free State, pp. 234-50; The Round Table,

zviii. S25-8. Heavy losses were caused in 1929 to British exporters

by an alteration, without notice, of the tariff on woollen manufactures.
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prerogative of the Crown and provided for the deter-

mination by Royal proclamation of the rates at which

coinage struck in Canada should pass current. In 1910 ,

however, a new step was taken: the whole matter of

Canadian currency was now regulated afresh by a

Dominion Act, under which there is given to the Gover-

nor in Council the control of currency in Canada. The

use of British gold, the rates at which foreign coins

shall pass current, and the value to be attached to

Canadian coinages are all regulated by or imder the

authority of the Act. The measure was, of course,

passed with the complete approbation of the Imperial

Government, which has co-operated with Canada by

establishing at Ottawa a branch of the Royal Mint, so

that Canadian coinages can be manufactured at the

least cost. The constitutional position of the Mint is

interesting: Canada pays the expenses of the staff, etc.,

but the final control rests with the Imperial Govern-

ment, as the Ottawa Mint is essentially in law a branch

of the Imperial Mint, and its officers are subject to the

control of the Crown under the Coinage Act, 1870
, and

its amendments.

In Australia, circumstances long rendered the crea-

tion of an independent currency quite needless, for

there was obviously nothing to induce the adoption of

a doUar or other non-English system. The Imperial

Government established mints at Sydney in 1856 ,
at

Melbourne in 1872, and at Perth in 1898 ,
where

Australian gold could be converted into sovereigns;

and English subsidiary coinage was sent out as re-

quired, the importers paying face value, while the

British authorities bore the cost of carriage and were

bound to repatriate outworn coinage. It was not until
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Cihapter the Colonial Conference of 1907 that the Common-
“V—1 wealth Government obtained a change of regime. It

was then agreed that Australia might have a new sub-

sidiary coinage of her own, while the British Govern-

ment would remove the existing coinage at the rate of

£100,000 a year. Gold would continue to be manu-

factured at the Royal Mints imder Imperial authority,

the Commonwealth, as before, paying the expense and

making such profit as there was. The whole scheme was

carried into effect by an Act of 1909, but it was neces-

sary, in order to allow the Act full effect, that the

Imperial Orders in Council of 1896 regulating coinage

should be repealed, and these were accordingly with-

drawn by the Order in Council of January 23, 1911.

The rates, therefore, for the use of British currency or

Australian currency in the Commonwealth are now
regulated by the Commonwealth Act.

It was inevitable that these precedents should be

claimed by the Union as applicable to it, and accord-

ingly in 1919 a branch of the Royal Mint was duly

established at Pretoria in the usual conditions, the

control remaining m Imperial hands, while the cost is

defrayed by the local Government and the profits

accrue to it. It was further arranged that imder an

Act of 1922 the Mint should coin a distinctive South

African subsidiary coinage, and the British Govern-

ment accepted once more the duty of repatriating

British coins. In this case again purists have objected

to the fact that the Royal Mint controls the Pretoria

branch, but even the most energetic supporter of

Dominion sovereignty can hardly see anything sinister

in the common-sense employment of the agency of the

Mint.
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It was equally inevitable that the Irish Free State

should be unwilling to consent that the Royal eflSgy

should be continued on the coinage of a Dominion

which had republican aspirations, and the Coinage Act,

1926, made provision for a special Irish coinage.^ There

followed in 1929 a strong pressure on the British

Government once more to do its duty at the expense

of the long-suffering British taxpayer, and to shoulder

the burden of repatriating the British subsidiary coin-

age current in the Free State. The demand was without

merits, but the usual surrender of British interests was

duly made, though the Chancellor consoled himself by

securing the reduction of the amdunt to be taken back

to £750,000. By an unfortunate coincidence, this extra

burden fell upon the taxpayer at the same moment as

he was compelled to bear the burden of paying to the

Irish loyalists the compensation which had been re-

fused to them in the Free State, and making up the

sums due to Civil servants under the interpretation by

the Privy Council of Article X. of the treaty of 1921.*

II. Merchant Shipping

The Imperial regulation of British shipping was an

integral part of the system of theNavigation Acts which

came to an end in 1849, and it followed naturally from

their abrogation that authority should be given to the

colonies to regulate ships registered therein. This was

accordingly carried out by an Act of 1864 which em-

powered colonial Legislatures to repeal provisions of

the Imperial Acts regulating shipping, and thus these

' Gwynn, The Irish Free State, pp. 348-50. The Royal Mint manu-

factures the coins.

* Announcement in Parliament and the Dail, February 20, 1929.
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Legislatuies were enabled to substitute for the British

code a special set of rules applicable to their own regis-

tered shipping. This was followed in 1869 by a further

important concession. The powers of colonial Legis-

latures were now extended to regulate the coasting

trade of the colonies, subject to the rule that there

must be no differentiation against British or colonial

shipping, and that any treaty rights accorded before

the passing of the Act should be respected. To these

powers must be added that imder the Act of 1854, as

supplemented in 1862 and 1882, authorising the hold-

ing of inquiries into shipping casualties by colonial

courts and the suspension or cancelling of certificates

of masters or mates, subject to an appeal to the High

Court in England or to the Board of Trade. These

provisions are duly consolidated in the great Merchant

Shipping Act, 1894,^ and still govern the relations of

the Dominions and the United Kingdom, while in a

number of minor points authority is conferred on the

Dominions by the Act.

It was natural that difficulties should arise between

the colonies and the United Kingdom as the former

developed. Canada in 1878 determined to regulate the

space to be occupied by deck cargoes on all vessels

visiting Canada, but in the following year the Act was,

on Imperial representations, modified to apply only to

ships within Canadian jurisdiction. Much more bitter

was the dispute over Acts of 1891 and 1893, which were

never permitted to become effective, and which would

have laid down new rules as to load-lines. Such legis-

lation, of course, would have been legitimate in an

independent State, but the British view was that the

^ Keith, Eeaponaible Oovemment in the Dominions, Part V. ohap. vii.
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proposed enactments were in themselves unwise; that Chmtw

they would unfairly hamper British ships; and that, if 1

enforced against foreigners, they would elicit retalia-

tion, the burden of which would fall on the whole of the

British mercantile marine. The issue died away, as did

the contemporaneous dispute as to copyright, largely

because of the domestic difficulties which involved the

Conservative Administrations of the Dominion afterthe

death of Sir John Macdonald in 1891 and of Sir John

Thompson in 1894.

In 1903, however, the whole matter assumed a new
aspect. There had long been growing in New Zealand

and Australia a demand, not so much for control of

shipping as a constitutional issue, but for the improve-

ment of the conditions of seamen and the securing

for them of greater comfort and safety. Hence New
Zealand passed in 1903 a Bill which aroused consider-

able anxiety in the United Kingdom, and to which

assent was given in 1906 only on the express condition

that the whole subject should be investigated by a

Conference. In this the Commonwealth was invited to

participate, for it also had under consideration a Bill

which made drastic alterations in the rules laid down
by Imperial legislation. The Merchant Shipping Con-

ference of 1907 investigated the issues very thoroughly,

and accord was reached. It was agreed that “ the

vessels to which the conditions imposed by the laws of

Australia or New Zealand are applicable should be (a)

vessels registered in the colony, while trading therein,

and (6) vessels, wherever registered, while trading on

the coast of the colony”. It was also agreed that a

vessel should only be deemed to trade on the coast if it

took on board at one port passengers or merchandise
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Ch^ter to be carried to another port. In effect, the resolution— meant that the rules laid down in the Acts of 1854

and 1869 respectively should be accepted as being just

and reasonable, and that they should be interpreted

so as to give the fullest authority to the colonies to

deal with the two classes of shipping mentioned.

In the case of the Commonwealth the extent of

legislative power is greater than in that of other

Dominions, fof the Constitution Act provides that the

laws of the Commonwealth shall be in force on all

ships, other than the vessels of the Koyal Navy, whose

first port of clearance and port of destination are in

the Commonwealth; and it is thus possible for ihe

Commonwealth to make its laws operative on board

ships engaging in trade among the Pacific Islands but

with headquarters in the Commonwealth. There is,

however, obviously possible a conflict of jurisdiction

with New Zealand, in cases in which a ship subject to

Commonwealth law trades on the New Zealand coast,

and the courts of the two Dominions have been unable

to lay down any very clear rules regarding the control

of their ships. The difficulties in the way of legislation

have in each case been considerable, and in the Com-
monwealth it was not until 1912 that the Navigation

Act could be passed. Under it, the conditions imposed

on trading on the coast are such as to shut out from

this operation practically all ships from overseas, for

the scale of accommodation and rates of pay imposed

are prohibitive.^ The result, however, has been far

from gratifying to the people of Tasmania, among
others, for the position of dependence on local shipping

^ Acts of 1925 and 1926 permit the Gk>vemment to relax the con-

ditions for special reasons.
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thus brought about has been exploited unmercifully

by the seamen, and Australia has won a very un-

fortunate reputation for shipping difficulties. Eepeated

efforts have been made to hold up shipping and to

compel surrender by the shipowners; while, as the

result of such tactics, the Commonwealth Shipping Line

created by Mr. Hughes proved so ruinously expensive

to run that it was finally disposed of by the Govern-

ment of Mr. Bruce. The most unfortimate feature

of the case is that both the New Zealand Acts and

those of the Commonwealth contain many provisions

whose legal effect is far from certain, and whose

application, therefore, is productive of confusion and

friction.

Still further confusion would probably have arisen

had the Maritime Convention as to safety of life at sea

(which was concluded in 1914) ever become effective in

the form contemplated by the Imperial Act of 1914,

which was passed to bring it into operation; but the

taking effect of the Act has been periodically post-

poned pending the reconsideration of the Convention

of 1914. Now this has been effected, it may be hoped

that the matter will be dealt with effectively in all the

Dominions by concurrent legislation. There are clearly

serious objections in practice to piecemeal action in

these issues. The British decision to accept two Con-

ventions on collisions and salvage, which was carried

into legal effect by the Maritime Conventions Act, 1911,

was deliberately limited to the United Kingdom, leav-

ing the Dominions free to act as they think fit, with

the result of lack of uniformity and much confusion.

There has been brought about a more effective system

in the case of wireless telegraphy, for the rules adopted
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by Imperial legislation permit the use of wireless ap-

paratus both on the high seas and in territorial waters

by ships registered in British possessions, provided

that they act in accordance with licences issued by the

Governments of those possessions.



CHAPTER VI

MILITAKY AND AIBi DEFENCE

Lord Durham, whose visit to Canada coincided with Ch^ter

grave manifestations of unrest and of preparations for —

1

invasion from United States territory by Canadian

malcontents and their supporters, naturally did not

dream of the relaxation of the military control over

Canada exercised by the presence of effective British

forces. His attitude regarding the control of the local

militia in the provinces is not clearly defined in his

report; presumably he would have assumed that their

subordination was for the moment sufficiently secured,

and that the situation might be allowed to develop on

natural lines. For a time, therefore, the practice of

leaving Imperial forces in the colonies continued,

despite the grant of self-government and the serious

cost involved on the Exchequer—in 1858 the charge

amoimted to over £4,000,000 , while colonial contribu-

tions came only to £380 ,000. The Crimean War
strengthened the objections to this use of Imperial

forces, for it proved how serious was the loss of

efficiency, and the issue was carefully investigated

both departmentally and by Committees of the House

of Commons. The Select Committee of 1861 was speci-

ally clear in its views, thanks to Mr. Gladstone’s
127
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guidance. It conceded the right of the colonies to full

protection against dangers created by Imperial policy,

but it emphasised the necessity of returning to the

older policy, under which colonies in matters of local

defence were largely self-supporting. Finally the House

of Commons on March 4, 1862, resolved: “That this

House, while it fully recognises the claims of all

portions of the British Empire on Imperial aid against

perils arising from the consequences of Imperial policy,

is of opinion that colonies exercising the rights of self-

government ought to undertake the main responsibility

of providing for their own internal order and security

and ought to assist in their own external defence.”

The policy thus enunciated was not intended to be

carried out with undue haste or to inflict hardship on

the colonies, but its execution was accelerated by the

experience of the forces in New Zealand in the period

between 1862 and 1870. The Imperial Government,

perhaps naturally, was only too anxious to secure the

acceptance by the colony of the burden of native

administration, and insisted on its transfer in 1863.

The Governor, Sir George Grey, had pressed for the

transfer, because he hoped in efiect himself to control

native afEairs without responsibility to the Imperial

Government, and he expected that Ministers would

readily leave to him the real conduct of native re-

lations. In point of fact, the plan did not work out as

he anticipated, and he was soon involved in disputes,

partly with his Ministers, but chiefly with the Im-

perial ofl&cer in command of the troops and the Secre-

tary of State.^ The lot of the commander of the forces

^ Collier, 8ir George Grey, chap, xxi.; Henderson, Sir George Grey,

chap. xiv. and xv.
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was distinctly unpleasant; lie disliked, with justice as

is now conceded, the policy of the Government of

punishing rebellions provoked by misgovemment by

the harsh measure of wholesale confiscation^ and he

resented the criticisms of his handling of the Imperial

forces by the Government and the indiscreet efforts

of Ministers to commvmicate directly with one of his

subordinates. As he had the right of direct communica-

tion with the Secretary of State for War, his criticisms

of the Governor and Ministers were resented by the

latter, while the Governor asserted, without justifica-

tion in law, that he was Commander-in-Chief in the

colony and accordingly in supreme authority over the

Imperial forces. The War Office naturally repudiated

this absurd claim, and first deprived him of control in

any degree over the employment of the major part of

the forces, and at last withdrew in 1870 the last

battalion. By that time, however, the position of the

colonist had been secured; the Maoris had been reduced

to a sullen submission, and their power had been

broken for good. The exchange of views between the

Imperial and the colonial Governments had often been

bitter. The British Government rightly insisted that

it would render the United Kingdom a mere tributary

to the colony if the latter were entitled to the use of

Imperial forces at pleasure. It was made evident to all

that the use of Imperial troops in operations caused

by a policy which the Imperial Government could not

control was wholly unwise, a fact which is of funda-

mental importance in the question of the Indian claim

as expressed in Pandit Motilal Nehru’s scheme for the

concession of Dominion status to India. Of the loyalty

of the New Zealanders of the day to the British con-
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diMter nexion there could be no doubt, but their native policy

L was such as should never have been carried into effect

by the use of British troops. Nor in fact did these

troops prove specially well adapted for the guerilla

warfare which the Maoris delighted to carry on.

The withdrawal of troops from Australia fell in the

same year as their removal from New Zealand, and a

year later Canada was deprived of all Imperial forces

save those maintained as Imperial garrisons at Halifax

and Esquimalt as bases of the navy. A year before

Imperial aid had been readily given to Canada in the

Red River Rebellion, and Riel and his supporters

had hastily fled on learning of the arrival of Colonel

Wolseley’s force. It had, however, long been obvious

that Canada would not develop her militia forces

effectively unless some pressure were brought to bear,

and the failure of the Canadian Parliament to carry

out the scheme suggested by its own Government in

1862 created a deep impression in the United Kingdom.

The issue of defence was constantly in the minds of the

British Government, and formed an important motive

for the encouragement extended to the Canadian

statesmen who brought forward federation. Funds
were promised to aid in the erection of fortifications,

and military considerations^ dictated the terms on
which the Imperial Government would aid in the

construction of railway communication between the

Maritime Provinces and Canada proper. It was indeed

recognised that there would be the greatest difficulty

in resisting an attack from the United States if that

were attempted, and every effort was made to obviate

such a contingency by adopting a most conciliatory

^ See B. G; Trotter, Canadian Federation, pp. 172-5, 195-8.
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attitude towards the sometimes exigent demands of

that power, but a categorical assurance was duly con-

veyed to the new Dominion that, if attacked, the whole

force of the Empire would be available for her defence.

The treaty of Washington, with its enormous

sacrifice of British amour propre in the shape of the

assent to arbitrate the Alabama claims, restored peace-

ful relations with the United States, and naturally

enough the Canadian militia, which had been recon-

stituted after federation, ceased to attract much atten-

tion on the part of the Government. In theory all

males between 18 and 60 might be called out in case

of invasion, war, or insurrection, of of danger of any

of these events, and might be required to serve in or

outside Canada. In practice compulsion was never

employed, and a small permanent force trained a very

limited number of volimteers for short periods. Con-

stitutionally the force was entirely under Canadian

control, but by an Act of 1883 it was required that the

ofl&cer commanding should be chosen from the Imperial

forces. The rule had unfortunate effects, because the

British officers, appointed from time to time, could not

rid themselves of the feeling that they were m some

sense responsible to the War Office rather than to the

Government of Canada. The issue came to a head in

1904, when Lord Dundonald protested publicly against

the interference of an acting Minister in militiaappoint-

ments. The action of the Minister was utterly unwise,

but that of the Major-General was open to censure,

and his removal from office was inevitable. The system

was now altered in the direction of emphasising the

purely Canadian control of the force. A Militia Council,

under the Minister of Militia, was substituted for the
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Major-General as in supreme authority over the force,

and an Inspector-General, who might be either an

Imperial or a Canadian officer, was given many of the

functions of the Major-General. Moreover, to remove

suspicions which had been on foot during the South

African War, it was made clear that liability to service

in the militia was restricted to service within or with-

out Canada, for the defence of Canada. Thus the

militia force assumed absolutely definitely the char-

acter of a local force, intended to serve local needs of

preservation of order and defence against attack, but

not to take part in oversea expeditions.

On losing the services of the Imperial forces the

Australasian colonies felt it unnecessary to do much
for their defence, for they had no danger to fear from

the aborigines, and the British navy secured them

from foreign attack. Small permanent forces gradu-

ally were created, especially in the period 1883-6,

and some small progress was made in the erection of

fortifications at vulnerable points. The tension with

Russia in 1877 unquestionably aroused some anxiety,

but the Colonial Conference of 1887 showed no great

perturbation, though, as a result of its deliberations,

Major-General Bevan Edwards visited Australia and

suggested federation for military purposes. Mr.

Chamberlain sought to encourage the defence move-

ment by suggesting at the Colonial Conference of 1897

interchange of regiments with the United Kingdom,

but the proposal was coldly received, save by New
Zealand. Mr. Seddon secured the passing of an Act in

1900 which contemplated the creation of an Imperial

Reserve, available for service outside as well as

within the colony, to be maintained, in whole or part.
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at the cost of the Imperial Government, and he re-

newed the discussion at the Colonial Conference of

1902 by suggesting that this principle should be gener-

ally accepted. The Cape and Natal alone showed

sympathy, and the proposal was later abandoned even

by Mr. Seddon. There were obvious difficulties to be

faced regarding control, and the general impression

among the Prime Ministers in 1902 was that a force

which was in any sense removed from the complete

control of Parliament was an anomaly and irrecon-

cilable with the principles of self-government.

The federation of Australia in 1900, though it was

not to any very great extent promoted on grounds of

defence, and at first resulted in a decrease in the

strength and efficiency of the local forces, nevertheless

proved a preliminary to serious military reconstruc-

tion. The “White Australia” policy^ involved the rigid

exclusion of Oriental races from the continent, and

far-seeing Australians recognised that this policy

might ultimately lead to friction with Japan or China,

and must be supported by the power of the Common-
wealth to defend its own shores. Hence the Labour

Party secured in 1903 and 1904 the adoption of legisla-

tion imposing on all male inhabitants between 18 and

60 the duty of serving in Australia in time of war. At

the same time a change in the system of control of

forces was made analogous to that adopted in 1904 in

Canada, and motived by the same conditions. Major-

General Hutton, who had come into conflict with his

civil superiors in Canada during his command there,

sufEered the same fate as in the Dominion. It was felt

that the system of appointing an officer to the com-

* M. Willard, History of the White Australia Policy (1923).
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C^ter mand-in-chief was to give him too independent a

—
1 position, and that an Imperial officer in this position

was bound to look too much to the views of the

Imperial War Office. Hence a Council of Defence was

given authority with an Inspector-General and a

Military Board working in subordination to it. New
Zealand adopted in 1906 the same policy, but found it

needlessly cumbrous and reverted in 1910 the appoint-

ment of a commandant; the change was furthered by
the fact that Imperial officers serving under the New
Zealand Government had been able to adapt them-

selves with remarkable success to civilian control in

high policy.

So far the military preparations of both Australia

and New Zealand had been, as in Canada, of negligible

proportions, and reliance had been placed on naval

defence against any serious attack, though, as in

Canada, the right of the State to command in case of

war the services of all its manhood had been formally

placed on the statute book. The Labour Party, how-

ever, had leaders who wished for further action, and

the menacing state of afiairs in Europe in 1908-9

resulted not merely in important developments in

naval defence, but in the determination to introduce

compulsory training both in the Commonwealth and

New Zealand. The steps taken by Acts of 1909 were

timid and hesitating, for under them compulsion was

restricted to non-voters, and only boys under 21 were

liable to training. A complete change, however, was

effected in the following year, as the outcome of Lord

Kitchener’s visit to the two Dominions. The plan of

compulsory training was hrankly accepted, and applied

to boys between the ages of 12 and 25, and the new
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system was in force in the two countries when the war

of 1914 broke out.

The position of affairs in the Union of South Africa

was then in many respects different. It had been pro-

posed in 1869-72, when the discussions as to the grant

of responsiblegovernmentwereproceeding, towithdraw

the whole of the British garrison save that of Simon’s

Bay, which was to remain a naval basis. But though

this project was logical, it proved quite impossible of

execution. Basutoland was unwisely annexed to the

Cape in 1871 to 1883, only to prove unruly and danger-

ous,^ and the discovery of diamonds opened up a long

and unfortunate history of difficult relations wdth the

Boer Republics, to which was added the burden of

Zulu wars, the resulting annexation of the Transvaal,

its revolt and subsequent stramed relations. Similarly,

while Natal was warned to put her house in order when

responsible government was conceded in 1893, and it

was proposed to withdraw in five years the garrison

there, the project became quite out of the question.

Relations with the South African Republic were so

difficult and the future so menacing that in 1899 an

unqualified assurance of Imperial aid was given to

Natal, and the effort to carry it out to the letter ex-

plained some of the military blunders of the opening

of the Boer war. After the conclusion of peace, of

course, it was impracticable to withdraw the Imperial

forces until peace was fully established, but the grant

of responsible government to the conquered colonies

greatly simplified the situation by lessening the effect-

ive motives to rebellion, and the consummation of the

^ E. Walker, A History of South Africa, pp. 365-60, 386-90, 398-

400.

Chaj|^er
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Union of South Africa in 1909 suggested that the Im-

perial forces could shortly be withdrawn, save in so far

as they might be requisite for preservation of order

in the native territories, Basutoland, Bechuanaland,

Swaziland, or in Rhodesia. The desire of the British

Government to secure the limitation of Imperial forces

to employment for Imperial ends was stimulated by

the events of 1912, when it became necessary for Lord

Gladstone as Governor-General to call upon the Im-

perial troops for aid in repressing industrial disorder

at Johannesburg. There was no doubt that the action

taken was absolutely necessary in the circumstances,

for the Union Defence force was only in an inchoate

condition, and the danger to the country was imminent

and grave, but none the less it was clearly unsatisfac-

tory that Imperial forces should be called upon to in-

tervene in a situation created, according to the op-

ponents of the Government, by its gross mishandling

of Labour issues and its partiality to the mineowners.

There was, therefore, much satisfaction felt in the

United Kingdom at the passing of the Defence Act,

1912, which established the principle of the duty of

European males between 17 and 60 to serve in time of

necessity, and provided training for those between 21

and 25, with facilities for starting at age 17 if pre-

ferred. In the system as put into operation there was

one important difference between the case of the Union

and those of Australia and New Zealand. In the latter,

while exemptions from training were numerous, the

principle was that all youths must serve, while financial

reasons in the Union precluded the attempt to carry

out universal training, and that the actual trainees were

those who came forward voluntarily to take the course.
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Relations between the Imperial and Dominion

Governments, in respect of these forces, were normally

simple. The local forces were recognised as being sub-

ject to ministerial control, while Ministers, more or less

readily, availed themselves of the skilled advice which

was tendered to them by the Imperial officers who
normally were appointed to the chief command, or

served as Inspectors-General under the later form of

regime. Difficulties could arise only when there were

Imperial forces in the colony, and it was proposed that

they should co-operate, and after 1870 this state of

afEairs was not common. In Canada the Imperial gar-

risons played no part in the normal defence against

internal disorder after 1870. Thus the North-Western

Rebellion of Louis Riel, which was only put down with

considerable bloodshed, was dealt with entirely by
Canadian forces and not, like his earlier revolt, by

Imperial troops accompanied by Canadians acting

imder the supreme command of the Imperial officer.

In the Cape matters were different, for the ftmotion of

the Cape local forces, aschargedunderthe Ministry with

local defence, were hard to separate clearly from the

position of the Imperial forces, whose political direc-

tion was controlled by the Governor of the Cape as

High Commissioner. It would have required much more
tact and discretion than were possessed by either Sir

Bartle Frere or Mr. Molteno to prevent friction arising

in the difficult conditions of 1877-8, when local unrest

in the Cape coincided with the menace of a Zulu war.

The Governor went so far as to claimtheinherent right,

as Commander-in-Chief in the colony, to place the

colonial forces under the control of the Imperial forces,

a doctrine for which there was no possible warrant.
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oi!*|ter The Prime Minister, on the other hand, decided to

—1 treat the Governor as a cipher and to dispose of the

local force without even letting him know. Neither

attitude can be defended, and the impasse was solved

by a strictly constitutional step on the part of the

Governor. Unable to induce his Ministers to accept his

views, he compelled them to vacate office, and his

action was approved by the new Ministry which ac-

cepted his offer of portfolios and defended him success-

fully in Parliament. No difficulty arose in the far more

vital case of the Boer war in 1899-1902; in the Cape

and in Natal the local forces were placed imhesitatingly

under the supreme control of the Imperial forces.

Towards the whole of the Dominion organisation

the attitude of the Imperial Government was purely

advisory. Neither Lord Dundonald nor Major-General

Hutton received any support from the War Office

against the decisions of the Canadian and Australian

Governments hostile to their views. But advice was

freely at the disposal of the colonies if they cared to

have it, and the Colonial Defence Committee was or-

ganised in 1885 to serve this end. It was followed in

1901 by the creation by Mr. Balfour of the Imperial

Defence Committee,^ to which the former body be-

came subordinate in 1904. The constitution of the

Imperial Defence Committee was deliberately made
absolutely elastic, so as to permit of the attendance as

members of Dominion Ministers or other representa-

tives when matters of interest to the Dominions were

tmder consideration. Under its aegis there grew up the

territorial force and the expeditionary army, which

^ For it6 value to the Dominions see Lord Balfour and Lord Haldane,

House of Lords, June 16, 1926.
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was to render such excellent service to Europe in 1914.

More immediately of importance to the Dominions was

the creation of the Imperial General Staff in September

1906. Its purpose was fully explained by Mr. Haldane

at the Colonial Conference of 1907, when he stressed the

fact that there was no idea of seeking to press advice

as to defence on the Dominions. On the other hand, it

was clear that it would be desirable that each part of

the Empire should organise for self-defence, and for the

grant of aid to the rest of the Empire if the occasion

should arise. The Conference affirmed the doctrine of

the absolute autonomy of the Dominions, and, subject

thereto, agreed that it was desirable to set up an Im-

perial General Staff on which officers from various

parts of the Empire should serve. Its fimctions were

declared to be the study of military science in aU its

branches,^ the collection and dissemination of m-

formation and intelligence, the preparation of defence

schemes on a common basis, and, at the request of any

Dominion, the giving of advice as to the tramiug,

education, and war organisation of Dominion forces.

The plan accepted further contemplated the free use of

the Imperial Defence Committee for consultation on

issues of common concern, and the creation in each

Dominion of a section corresponding to the General

Staff in England, which should be entirely autonomous

but should be free to consult with the Imperial General

Staff. The whole scheme was devised to obviate the

errors of organisation in the past. It was hoped thus to

secure that there should be effective co-operation in all

aspects of military organisation, traming, and equip-

^ An Imperial Defence College was created in 1926 and facilities

therein have been offered to the Dominions.
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oi»|ter ment between the Dominions and theUnitedKingdom,
— while the control of each Dominion would be absolute

and unquestionable.

The proposals of 1907 were slowly carried into effect.

They were further developed at the Naval and Military

Conference of 1909, summoned in view of the menacing

situation in Europe, when the Chief of the Imperial

Ceneral Staff submitted to the experts from the

Dominions his proposals for organising the forces of

the Empire for co-operation during war. In 1912 a

Dominion section of the General Staff was established

at the War Office, Australia and New Zealand sending

officers; while, as the outcome of the Imperial Confer-

ence of 1911, improved arrangements were made for

the attachment of Dominion officers to the Staff Col-

leges at Camberley and Quetta for further training.

The Dominions, under these arrangements, were

always regarded as prepared to secure their own de-

fence from internal disorder and to assist in their pro-

tection against invasion, but no obligation to aid in the

wars of the United Kingdom was ever deemed to exist.

Possibly thepositionwas illogical; inview of the benefits

bestowed on the colonies by the British connexion, aid

in war might have been relied upon, but this idea was

not accepted, and all aid which was given was purely

voluntary. Thus Canadian voyageurs were employed in

the Gordon Belief Expedition, and New South Wales

sent a force to Egypt after the fall of Khartum. Co-

operation on a substantial scale was seen in the South

African war; Canada supplied 8400 men, including a

garrison to relieve the British force at Halifax, Aus-

tralia and New Zealand supplied 16,000 and 6000 re-

spectively, while South Africa, the scene of hostilities.
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afforded 52,000. In tlxis case, no doubt, aid was im-

perative, for the duty of a colony to assist in its own
defence was never challenged, and both the Gape and

Natal were subjected to invasion. The rule that all help

should be voluntary was clearly reflected in the legisla-

tion of the Dominions, which imposed no obligation on

their militia for overseas service. The question of the

control of troopswhen serving voluntarily overseas was

simple enough. The Army Act^ of the Imperial Parlia-

ment provided that the colonial laws governing their

forces should have extra-territorial application; if the

Acts were silent and the colonial forces were actually

serving with Imperial forces, then the Army Act would

apply. The autonomy of the Dominions was thus fully

respected, but to make it even more complete the

Commonwealth and New Zealand in their Acts of 1909

expressly provided for the application of the Army Act

to their forces if serving abroad. Canada and the Com-

monwealth further authorised the placing of the local

forces, if deemed desirable by the Governor-General

in Council, under the control of the officer commanding

the Imperial forces in the event of the two forces being

engaged in service in the Dominion. The system was

completed by the enactment of provisions both in the

United Kingdom and the Dominions to secure that

officers lent for service under any government should

for the time being fall under the law applicable to the

force in which he was for the time being engaged. In

point of fact actual service, whether in Egypt or South

Aifrica, was carried out under the Army Act. The only

difficulty that arose was the question whether sufficient

provision existed for the maintenance of discipline on

> 44 & 46 Viot. 0. 68, B. 177.

OlM^er



143 SOVEREIGNTY OF THE BRITISH DOMINIONS

ii^r board the ships conveying the forces to and from their

—L homes, and this point was met by the issue in 1909 of

warrants to the Govemors-Greneral authorising the

grant of warrants permitting the officer in command of

Dominion forces, embarked m rowte for the United

Kingdom, to convene and confirm the proceedings

of district courts-martial under the Army Act. The

Governor-General himself was permitted to act simi-

larly in regard to general coiirts-martial, if these were

necessary to punish in a Dominion ofEences committed

by persons enlisted in a Dominion imder the Army Act,

or enlisted under a local Act, but serving vmder the

Army Act.

These principles were effectively put into force when

the European war of 1914 evoked spontaneous offers

of aid from all the Dominions. The Canadian forces

were raised under the Army Act, though this was

questioned, and they were in the main trained in the

United Kingdom. They were placed under the com-

mand of Imperial officers, until, on Sir Julian Byng’s

promotion after the battle of Vimy Ridge, the com-

mand of the Canadian forces was given to Sir Arthur

Currie, whose merit had raised him to the command of

a division. The vast mass of businessconnected with the

civil aspects of the force were placed under the charge

of a Minister for Militia Overseas, with headquarters

at London. The steady growth of the forces resulted in

the creation in April 1918 of an Overseas Military

Coimcil, presided over by Sir E. Kemp as responsible

Minister, which soon decided to ask for further control

on behalf of Canada over the troops in Prance; its

authorily over those in England proved sufficient with-

out substantial change. Sir Robert Borden took up
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the matter at the Imperial War Cabinet, with the re- ciw

suit that substantial concessions were made. The or- —
ganisation of the forces was made independent save

for the supreme authority of the British Commander-

in-Chief and the French Generalissimo, Marshal Foch.

A Canadian section was created at General Head-

quarters with authority over the various Canadian

administrative services and departments in the field,

and empowered to supervise the taking of such ad-

ministrative action as might be decided upon respect-

ing the personnel of the forces. It was determined also

to create a separate Canadian Air Force, but this pro-

ject was rendered needless by the armistice.

The same principle of Canadian control was exem-

plified in a complete form by the attitude taken by the

Government in regard to the maintenance of the

strength of the forces in the field. The Imperial

Government did not attempt to ask for any increase

of Canada’s efforts, and the decision that they must be

intensified was freely taken by Sir R. Borden after his

learning at the meetings of the Imperial War Cabinet

of the dangerous position of the war. The steps taken

to secixre a coalition pledged to enforce conscription

led to the passing of a measure in 1917 for that pur-

pose, but the actual effect of the legislation was mini-

mised by the vehement objections raised and the

numbers of exceptions granted by the tribunals estab-

lished imder the Act. None the less, the contribution

to the aUied cause was 418,000 men sent overseas, with

51,000 deaths. These figures explain the high measure

of authority which Canada was able to maintain over

her forces. The whole corps was kept together, and

a proposal to despatch a portion of it to Italy was
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negated, while a later effort to divide it into six divi-

—1 sions was foiled by Sir A. Currie, who appreciated the

importance of having under him four divisions at full

strength in lieu of the depleted forces of the British

army proper.

The other Dominions lent equally invaluable as-

sistance, but their forces did not attain the autonomy

of those of Canada.^ The Government of the Common-
wealth unhappily faltered in its policy; although Mr.

Hughes gained, as did Sir R. Borden, the conviction

that conscription was necessary, he lacked the courage

to put his fortunes to the decision of a general election

fought on this point and resorted instead to the futile

expedient of a referendum, which failed, as was inevit-

able, to give the desired approval to conscription.

From this error the policy of the Government never

recovered; Mr. Hughes was able to relieve himself of

his Labour colleagues and to form a coalition Govern-

ment which obtained a popular verdict at the elections.

But no mandate for conscription was demanded, and

another referendum resulted in the women’s vote de-

claring against compulsion. The Ministry imhappily

preferred to remain in office without the authority

necessary for the reinforcement of the troops, whose

heavy casualties, 59,000 out of 332,000 sent overseas,

attested the imdue strain placed on their headlong

gallantry. New Zealand was more fortunate; the jus-

tice of compulsion was recognised in 1916 and the ne-

cessary legislation evoked little objection. The force,

accordingly, was well maintained; over 100,000 went

overseas, and 17,000 died. Newfoundland, which, since

the withdrawal of the Imperial forces in 1871, had

* AoBtraUan disciplinary penalties were lees drastic than British.



development of internal sovereignty I4S

been without any military organisation, first created a

volunteer force and then in 1918 adopted compulsion;

its losses were enormous—over 1200 out of not quite

5000 men.

The record of South Africa was chequered.^ Gleneral

Botha hastened to relieve the British Government of

the necessity of maintaining the garrison troops, but

his readiness to undertake the invasion of German

South-West Africa led to the deplorable rebellion of

malcontent Boers. Treachery marked the outbreak of

the revolt, and the only redeeming feature in the epi-

sode was the brilliant management of the campaign

of repression by Generals Botha and Smuts, and the

loyalty of a large number of the Boers, who recognised

that they had definitely accepted the British con-

nexion and who were not prepared to take advantage of

British difi&culties to renounce their sworn allegiance.

The strength of the Union was thereafter devoted in

part to the reduction of South-West Africa, which was

efiected with much skill and at small cost; in part

to the campaign in East Africa, where the use by the

German Commander of trained native forces and the

difficulties of transport tried hardly the resources of

General Smuts. His action in taking over the command-
in-chief was followed by his services as an extraordi-

nary member of the Imperial War Cabinet. In this

position he did not represent, officially. South Africa,

but acted as an independent expert. Considerable

numbers of South Africans proceeded overseas and

served on the western front or in Egypt.

The close of the war was followed by a rapid return

in Canada to the old scale of defence preparation. The
‘ Keith, War OovernmetU of the BrUieh DominioM, pp. 112-28.
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permanent militia, with a maximum enrolment of

10,000, is imder 4000 in strength; the training of the

non-permanent militia, which by law may extend to

thirty days a year, is normally curtailed to some nine

days, on score of expense; but cadet training has grown

in importance, despite pacifist protests from western

members of the House of Commons. Chiefly from

motives of economy, in 1922 a Ministry of National De-

fence was created to exercise control over all branches

of defence; the Minister is aided by a Defence Coun-

cil. But the essential principle governing Canadian

policy is the security of the Dominion from foreign ag-

gression, as a result of the protection accorded% the

British fleet, and even more completely perhaps by the

Monroe Doctrine, which negatives any attempt by a

foreign Power to obtain possession of Canadian terri-

tory. Danger from the United States is wisely ignored

as a possibility, and the frontier remains unguarded,

while on the Great Lakes neither Power maintains

serious armaments, though the Rush-Bagot agreement

of 1817 is not observed precisely to the letter.

Even in Australia the result of the war was to

weaken the case for compulsory training as a general

principle. The Labour Party had been driven to adopt

an attitude of disapproval of compulsion, and as a

compromise the post-war policy has been to restrict

training to the more thickly populated centres and to

limit it in duration. Senior cadets are trained only at

age 17, and members of the Citizen Force for three

years up to age 21; the result is, therefore, that no

voter is subjected to compulsion. On the other hand,

the organisation of the forces has been improved since

the war by the creation in 1921 of a Ministry of De-
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fence. The Minister is advised by three Boards con-

cerned with Military, Naval, and Air Defence, while

co-ordination of policy is efiected primarily by the

Defence Standing Committee, which has been created

on the model of the Chiefs of Staff Sub-Committee of

the Imperial Defence Committee. Corresponding in

function to that body is the Council of Defence, pre-

sided over by the Prime Minister; it has advisory func-

tions only, and its advice may, like that of its proto-

type, be rejected by the Cabinet, to which it reports.

In New Zealand, also, compulsory training has been

reduced since the war, and youths are only trained for

three years, being released when attaining the age of

21. As in the other Dominions, there is but one Minister

of Defence, and the responsible adviser for the military

forces is a General Officer Commanding, aided by
General Headquarters.

In South Africa the war brought about one import-

ant change. The Union Government at its close offered

to relieve the Imperial Government of the burden of

maintaining any garrisons, and on December 1 , 1921 ,

therefore, the South African Military Command was

abolished and the Imperial property used for defence

purposes was formally handed over to the Union on

agreed terms. The system of training in practice on a

voluntary basis has been continued, but the cost in-

volved has induced the Government to abandon any

idea of carrying out the full scheme originally contem-

plated in 1912. But, on the other hand, there has been

a marked development of the Air Force, and a revival

of the old commando system, in order to extend train-

ing more widely among the Dutch elements of the

population as opposed to the more thickly populated
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centres. The supreme control rests with the Minister

of Defence, who may be advised by a Defence Council,

and who also for military matters can consult a Mili-

tary Board. The Defence Act contemplates the em-

ployment of the forces for the defence of the Union

either in that territory or in any other part of South

Africa, while the mandated territory of South-West

Africa has a burgher force of its own. In the case of

Canada also, the Acts contemplate the possibility of

service outside Canada but for the defence of the

Dominion; but in Australia and New Zealand the Acts

impose liability for service only within Australia or

New Zealand.

The war saw the creation of an Irish army utterly

illegal and raised for the purpose of overthrowing the

British regime. The treaty of 1921, however, converted

it into the legitimate means of defence of the new
State, and it was formally organised in 1923, while a

year later a Council of Defence was set up to advise the

Minister of Defence. After some vacillation, the r61e of

the army has been steadily reduced in importance. As

late as 1926 it was contemplated that it should be

maintained on the basis that it should be able not

merely to repress disruptive tendencies but to protect

Irish neutrality and to repel invasion. But imder pres-

sure of economic considerations the purpose of the

force has steadily tended to the minor function of safe-

guarding internal order. It has, in fact, been recognised

that the resources of the Free State forbid the main-

tenance of any. force sufficient for the serious defence

of the country against invasion, which must be the

business of the United Kingdom. Since the Imperial

Conference of 1926, the Government has more and
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more frankly admitted that it is prepared to discuss

with the United Kingdom the steps necessary to secure

effective defence, an attitude naturally resented by the

Republicans in the Dail, who deplore the conversion

of the force which fought against the United Elingdom

into a possible subsidiary element in a British army
protecting Ireland from invasion.^

An interesting outcome of the criticisms of the

tendency to association with the United Kingdom was

seen in October 1928, when the Minister for Defence

explained his Estimates. He indicated an ultimate in-

tention of fixing the army at 5000, comprising technical

branches, artillery, air, transport, highly trained to

afford facilities for expansion. It should be able to

prevent disorder, as in 1922 it had reduced the Re-

publicans to talk, and would render any foreign Power

reluctant to make the Free State the scene of military

operations. Stress was laid on the advantages to be

derived from the despatch of a military mission to the

United States, and from the creation of a Military

College at the Curragh; while it was, doubtless truth-

fully, denied that any agreement existed as to the

maintenance of uniformity in equipment with the

United Kingdom. It must be added that the Minister

was careful not to assert that in fact he was not adopt-

ing British patterns, nor that his purchases were not

usually made from Woolwich Arsenal. He was em-

phatic that no plans had been made for service over-

seas. The nature of the criticisms of his policy may be

gathered from those of Mr. Hogan, a Labour member.

He was inclined to regard the army as a national

danger; certain ports of the country were held by a

' D. Gwynn, The Irish Free State, chap. xii.
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foreign State, and another foreign State might attack

them, with the result that if the Free State sought to

defend its own territory it might render itself liable

to attack.

The Air Forces of the Dominions have, not un-

naturally, developed rather in the direction of civil

aviation than for warlike ends. The Canadian Air Force

comprises a small permanent active air force and a

still smaller non-permanent active force and a reserve,

but the chief interest of the Government has been de-

voted to the development of civil aviation, which is

of very great importance for survey work, for watching

the great forest areas in order to detect and aid in fight-

ing fires, and for patrol and other work in the northern

areas. In Australia there are a small permanent force

and a citizen air force, under the control of an Air

Board, subordinate to the Minister for Defence. He
controls also the branch of civil aviation, while private

companies receive governmental subsidies to carry out

several important air mail services. New Zealand like-

wise has a permanent and a territorial air force under

the Defence Department, which undertakes survey

work for municipal and other authorities. The South

African Air Force comprises an aircraft depot, a flying

training depot, and one servicesquadron of threeflights;

its immediate mflitary purpose is the prevention of dis-

order, and from its headquarters at Pretoria any part

of the Union can be reached in a day. Aircraft figured

in the ruthless repression of the disorder in South-West

Africa in 1922, which excited the disapproval of the

League Mandates Commission.

All these forces are under the sole control of the

Governments concerned. The only constitutional issue
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concerning them arises from the question of the legal

power to control them when outside territorial limits,

but this appears to be sufficiently covered by the adop-

tion^ of the same principles as those of the Army Act

in their application to Dominion forces. In the case of

South Africa, co-operation between aeroplanes of the

local and of the Imperial forces in planning routes in

order to facilitate the establishment of the air mail

service from London to Cape Town has been carried out

to some extent, involving flights by the local aeroplanes

far beyond Union limits, and there may be a similar

development as regards Australia when the air service

to India is further extended. More .remote is the pro-

spect of Dominion airships, though Canada, the Union,

and Australia have all co-operated with the British

experiments by providing facilities for the landing of

the experimental airships.

There seems no reason to suppose that it is desired

by any Dominion to claim any legislative control over

British military aircraft when within their territorial

limits, but, of course. Dominion Acts as to air naviga-

tion apply to such craft, save in so far as they may be

directly repugnant to the Imperial air legislation.

^ See the Air Force (Constitution) Act, 1917.



CHAPTER VII

' NAVAL DEFENCE

ohfc^ter While the colonies early achieved control of their own—1 military forces, they for long neither desired nor re-

ceived any authority in the matter of naval forces.

The advantages to the colonies of enjoying the pro-

tection of the British Navy without incurring ex-

penditure were obvious, while to the British Govern-

ment there was always present the risk of complications

if any colony owned a naval force and claimed in-

dependent control. The risk of conflicts on land fron-

tiers between colonial and foreign forces had been

alleged by Lord John Russell as a ground for negating

the theory of responsible government in 1839, and still

more ominous was the outlook if a colony were to

employ armed vessels free from Imperial control to

enforce, for example, its interpretation of fishery

treaties. Hence, whenever armed protection seemed

requisite either in the case of Canada or Newfoundland,

the British Government desired that it should be sup-

plied by ships of the British Navy, securely under the

control of the Admiralty and the Foreign Office. Nor
was the desire for autonomy in this regard strong

enough to conquer the aversion of Canada to payment
for defence.

162
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In Australia the case was somewhat different. There Chapter

were no treaty rights enjoyed by foreigners in Aus- 1

tralasian waters which rendered Imperial patrols ad-

visable, and the enormous length of the Australian

coast prevented an attempt at the constant presence

of British ships. It was natural, therefore, that uneasy

feelings as to defencelessness should from time to time

be dominant in the colonies, and that, as they grew in

wealth, tentative suggestions should be made for the

creation of local naval flotillas intended essentially for

coast protection. The British Government was some-

what doubtful even as to so limited a project, but at

last the desire of the colonies was conceded, and an

Act of 1866 authorised colonial Governments to main-

tain vessels of war and to raise bodies of volunteers for

service on such ships or in the Royal Naval Reserve.^

Provision was made to meet the mabUity of colonial

Legislatures to legislate to govern the control of their

war vessels on the high seas. It was provided that

beyond colonial territorial limits the ships would fall

under the regime applicable to ships of the Royal Navy.

Moreover, power was given to the Admiralty to accept

offers by any colony of ships and men, in which event

the regulations of the Royal Navy would apply to

them. To the vessels raised by the colonies under the

Act there was assigned the Blue Ensign with the Blue

Pendant as a mark of their status as ships of war, and

due notification was given to foreign States that vessels

flying the flag should be treated as possessing the full

status of British ships of war. Thus the Imperial

Government asserted its sole right to confer on colonial

ships the status of war vessels and to obtain recognition

^ Keith, BespoMible GovemmetU in the Dominiona, Part V. ohap. x.
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of that status from foreign Powers. A certain activity—1 under this Act was seen from 1884 onwards, for the

fear of war with Eussia in 1877-8 had caused Aus-

tralia to contemplate with horror the possibility of

Russian cruisers raiding the coastal towns and holding

them up to ransom in the maimer deemed lawful by

Admiral Aube and other distinguished naval officers.

A more serious effort, however, to secure improved

protection took place at the Colonial Conference of

1887. The Admitalty was not prepared to supply for

the Australasian station a fleet of the size demanded

by the colonies, unless they were willing to pay a sub-

sidy to recoup the Admiralty for expenditure which,

from a strategic point of view, was needless. This

system of a subsidised fleet was renewed in 1897, and

again at the Conference of 1902; but the reception

accorded to Sir E. Barton on his return to the Common-
wealth, when he asked for Parliamentary approval of

the renewed agreement, showed that Australia had out-

lived the period of subsidies. Mr. Higgins declared

roundly that the payment of a subsidy could not be

justified under the terms of the Constitution, and it was

only with great efforts that the necessary legislation

to continue the arrangement and to provide for the

subsidy was carried.

The true policy of the Commonwealth was now
declared by Mr. Deakin to consist in the development

of a force under her sovereign authority. It was ad-

mitted that in the past there had been serious doubt

of the power of any colony to keep up a navy save

under the conditions laid down in the Act of 1865,

which still governed the rather obsolete vessels taken

over by the Commonwealth from the States on its
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formation. It was clear that the Commonwealth would ciutgte

not be willing to work imder the Act, and Mr. Deakin

forcibly contended that the Constitution gave powers

sufficiently to justify the extra-territorial control of

her ships of war by the Commonwealth. The claim

rested not* merely on the implications to be deduced

from the power to legislate as to defence, which must

carry with it, by necessary implication, authority to

exercise extra-territorial authority, but on the terms of

Section 6 of the Commonwealth Constitution Act. That

clause declared the laws of the Commonwealth to be in

force on all ships, the Queen’s ships of war excepted,

whose first port of clearance and whose port of destina-

tion were in the Commonwealth; and this description

would fit Australian war vessels. There was an obvious

diffictdty, for it might be held that the term “Queen’s

ships of war” covered any war vessels of the Common-
wealth, but it was certainly plausible to argue that the

phrase covered only the Imperial Navy, and had no

reference to colonial naval forces. The Admiralty, how-

ever, felt difficulties. It was not so much concerned

with the technical legal difficulties affecting the ships

of the Commonwealth, but with their control in peace

and war alike. In its opinion, it was essential that the

ships should at all times be under its control. In

vain did Mr. Deakin at the Colonial Conference of 1907

press upon the Admiralty the aspirations of the

Commonwealth for control of her ships and her ob-

jections to mere subsidies. The only result in 1908 was

a half-hearted proposal by the Admiralty for the crea-

tion of an Australian flotilla of submarines and de-

stroyers, which might remain under Australian control

within Australian waters, but even in peace should pass
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under Admiralty control beyond these limits, while in

time of war the force shoiild at once be transferred to

complete Admiralty control. At the same time, the

merits of the subsidy system still appealed to New
Zealand, which by a spontaneous act, greatly appreci-

ated in the United Kingdom, increased to £100,000 a

year her contribution towards the cost of the Australian

squadron.

The matter only took on a new aspect in 1909 on

the revelation of the great dangers which were being

run of the outbreak of a European war. New Zealand

offered a Dreadnought to the Admiralty, and New
South Wales and Victoria, indignant at the failure of

the Labour Government in the Commonwealth to come
forward with a similar offer, declared their willingness

to make presentations to the British Navy. The out-

come was the Naval and Military Conference of 1909,

which achieved general agreement, and which conceded

in large measure the desire of the Commonwealth for

the recognition of its sovereignty in the sphere of naval

defence. New Zealand did not desire to have an inde-

pendent fleet unit, but Canada and Australia were to

create such units, which would be supplemented by
units of the Boyal Navy in the East Indies and in

Chinese waters. Action was taken in 1910 in both

Canada and Australia, it being assumed in either case

that the power to legislate for defence included the

right to regulate Australian or Canadian ships beyond
territorial limits. The Canadian Act authorised the

Governor in Council in case of emergency to place the

ships and men under the Admiralty, in which event

Parliament, if not in session, must be summoned within

fifteen days. A similar provision was made in the
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Australian Act, which further provided that, subject

to any Imperial Act, in the event of joint operations —
between Imperial and Dominion forces, the command
of the whole should devolve on the senior officer. In

both cases the general Admiralty code was applied to

the ships and men raised under the Acts, subject to

such express changes as might be made.

The position, however, was still regarded by the

Admiralty as confused, and the necessary rectification

took place at the Imperial Conference of 1911, which

succeeded in harmonising the views of all concerned.

The style “Koyal” was conferred on the Canadian and

Australian Navies, and they were authorised to fiy the

White Ensign at the stem with the Dominion fiag at

the jack-staff. Definite stations were assigned to either

navy and arrangements made for their visits to British

possessions or foreign ports. In the latter case the

Admiralty must be informed, with a view to the neces-

sary steps being taken through the Foreign Office to

obtain a due reception from the foreign Power. While

in port, the commander must report to the officer com-

manding the station, or the Admiralty; and must accept

the directions of the Foreign Office as to any incident

of an international character occurring during his stay

in the foreign harbour. Similar principles were to apply

when a Dominion war vessel was compelled to put into

a foreign port by stress or storm. In the event of British

and Dominion vessels being together, the senior officer

would assume command as regards ceremonial or inter-

national intercourse, or when joint action was agreed

upon, but would have no power to direct the move-

ments of the other vessel unless this was agreed upon

as part of a co-operative action. Facilities for training
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of Australian officers were to be provided, and for

promotion purposes there was to be one common list

in order of seniority, so that the new navies would be

assured of obtaining the loan of the services of officers

of high British qualifications. In the event of war, if the

Dominion forces were placed under British control, as

was confidently anticipated, though not made com-

pulsory, the ships would be treated as being incorpor-

ated for the period of the transfer in the British Navy.

Legislation by the Imperial Parliament was deemed

necessary for the purpose of making efiective the new
proposals, and opportunity was taken to remove all

doubts as to the validity of the Dominion Acts, so far

as they purported to have extra-territorial operation.

It is, therefore, provided by the Naval Discipline

(Dominion Naval Forces) Act, 1911, that the provisions

of the Imperial Naval Discipline Act shall apply to

Dominion naval forces to which they have been de-

clared by local legislation to be applicable, subject to

such changes as may have been made by the local Acts.

Authority is also given to the King in Council to modify

the Imperial Act in order to regulate the relations of

the Dominion and the Imperial forces. At the same

time, it was provided that the Act should only come
into force as regards any Dominion upon legislation by
that Dominion adopting the Act. The position of the

Dominions was thus completely safeguarded. The Im-

perial Act could only affect them if they deliberately

adopted it, and even then the Imperial rules of naval

discipline applied to their ships only so far as they

were not modified by local legislation. The only point

obscure was whether the adoption of the Imperial Act

could be withdrawn by a Dominion; the Act on this
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score was silent, but it may be assumed that it was

not intended to compel any Dominion to maintain

adoption permanently if that course should, in its

opinion, cease to be desirable.

The Dominions proceeded, if rather slowly, to accept

the position offered. Australia moved with rapidity:

the necessary adopting Act was passed in 1912, and an

Imperial Order in Council was duly issued on August

12, 1913, while actual control of the new unit was

assumed by the Naval Board of the Commonwealth

on July 1. New Zealand, when the Australian Navy
had become a fait accompli, similarly decided to adopt

the policy of a local flotilla. The necessary legislation

was passed in 1913, and the usual Order in Council was

issued on July 16, 1914. South Africa, on the other

hand, by the Defence Act, 1912, contemplated merely

the formation of a South African Branch of the Royal

Naval Volunteer Reserve, in continuation of the exist-

ing forces of this type in the Cape and Natal; and New-

fotmdland naturally persisted in restricting her activity

to this form of development, for which her large naval

population offered special facilities.

In Canada, however, the movement to create a

fleet from the first fared badly. Sir Wilfrid Laurier in

1910 had to meet the combined onslaught of Mr. Monk,

Mr. Bourassa, and Mr. Lavergne, who accused him of

being party to the Imperialistic policy of the United

Kingdom, and as pledging Canada to take part in every

British war. Sir W. Laurier repudiated this gloss on

his proposals, and absolutely denied any obligation to

participate actively in all British wars. But Canada

could not shut her eyes to the dangers of the world

position, and she must be prepared to defend herself
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on sea as well as on land. Mr. Borden, as leader of the

Opposition, adopted a different line of criticism. He
had no objection to naval defence, but he derided the

feeble Canadian naval proposals—^which, indeed, were

so modest as to be negligible—^and held that a pectini-

ary payment should have been made pending the

creation of a truly Imperial fleet. The Grovemment,

preoccupied shortly afterwards with its policy of

reciprocity with the United States, was in no position

to press on with its naval policy, even if it had the

desire, which is more than doubtful. When, therefore,

it was defeated at the general election of 1911 on its

appeal to the electors to homologate its tariff proposals

for reciprocity with the United States,Mr.Borden found

no serious fleet in preparation. His visit to the United

Kingdom to consult the Admiralty impressed uponhim

the urgency of contributing towards the Royal Navy as

the one means of assisting the Admiralty to strengthen

the fleet against the danger of war. He, therefore, on

his return to the Dominion proposed the grant of

36,000,000 dollars as a subsidy to the Royal Navy. It

was made clear that he had no desire to recommend
this mode of action as a permanent policy, but that it

was desired to surmount a grave emergency in which

time was of the essence. The House of Commons,
favourably impressed by the gravity and candour of

his utterances, accepted the proposal by 114 to 84

votes, the minority being increased by the votes of

several French Canadians; but the Senate, a nomin-

ated body, which had been sedulously filled with

Liberal partisans, rejected the measure by 61 to 27.

The result was that on the outbreak of war Australia

alone of the Dominions had any substantial naval
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force, including a battle cruiser and three cruisers,

while New Zealand had one small cruiser and Canada

two. In all cases the forces were at once placed under

Imperial control. This was provided for automatically

in the case of New 2fealand by the Act of 1913; but

Canada and Australia took the same step under the

powers granted by their Acts, though per inmiicm

the formal Australian step was only taken on August

10, 1914. The brilliant services of Australia in the war

on land were increased in value by the great aid thus

afEorded by her powerful fleet, which by its organisa-

tion was immediately adapted for effective co-operation

with the British forces. Newfoundland gave the valu-

able services of her skilled flshermen, who performed

marvellously as mine-sweepers.

It was natural that the Admiralty should be con-

vinced by the experience of the war of the absolute

necessity of unified control of the navy, and accord-

ingly on May 17, 1918, an effort was made to induce

the Dominion Prime Ministers to adopt the doctrine

of a unified fleet. The reply of the Prime Ministers was

largely inspired by Sir Robert Borden,^ and it is well

worthy of note as a reasoned declaration in favour of

the doctrine of the autonomy of the Dominions and

the absolute maintenance of their internal sovereignty.

There was no attempt to deny the strength of the

arguments in favour of a single fleet and unified control

over it. It was conceded that there were great ad-

vantages in unity of construction, of equipment, and of

armament; and that it was highly important to avoid

discrepancies m modes of administration, of organisa-

tion, and of traming. But it was held that experience

^ Canadian Const^utional Studies^ pp. 157, 158.

M
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Clyster in the case of the Australian fleet had shown that these

—1 things could, in fact, be attained without the sacriflce

of Dominion control in time of peace, while in war it

would doubtless be held desirable by the Dominions to

transfer supreme authority to the Admiralty. It was,

however, admitted that in the course of time it might

become necessary to arrange for a truly Imperial

authority, with Dominion representation, to exercise

authority over an- Imperial fleet, but the necessity of

such action had not yet emerged. The reply of the

Prime Mioisters was of historic importance. It was

returned at a time when, if ever, there might have been

expected agreement on unity and when its advantages

were most plainly obvious. On the other hand, these

practical considerations were outweighed in the minds

of the Ministers by the consciousness of the achieve-

ment of a higher national status by the great sacrifices

made by the Dominions in the war, which was shortly

to bear fruit in the demand for separate membership

of the League of Nations. At the same time, Canada

showed her readiness to co-operate, wherever this could

be done without sacrifice of status. Hitherto no steps

had been taken to give effect to the Imperial Act of

1911 regarding the legal control of Dominion naval

forces. The handing over of the Canadian ships at the

outset of the war had removed any serious legal diffi-

culties, but the issue had now to be faced, if Canada

were to proceed to reconstitute an independent naval

unit. Accordingly, the necessaryActwas passed in 191 8,

and, though pressure of more urgent issues prevented

final action being taken at once. Imperial Orders in

Council were issued on June 28, 1920, under which the

whole system of the relations of the Imperial and the
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Dominion navies was clearly defined. The legal system

thus became effective, leaving the fullest autonomybut —
securing at the same time as much uniformity in the

regulations and instructions governing the naval forces

as was possible. The Dominion Governments and

Parliaments are fuUy entitled, if they think fit, to

depart, in respect of their forces, from the terms of the

Naval Discipline Act, the King’s Eegulations for the

Navy, and the Admiralty Instructions. But the doc-

trine adopted is that modifications should be intro-

duced, when possible, only after full consultation

between the naval authorities of the countries con-

cerned. Moreover, the system of exchange of officers

and men is an essential element in securing the

development of the forces on a common basis. The

advantages to the Dominions from this principle are

enormous. Otherwisethe local navieswouldunquestion-

ably fail to acquire anything like the necessary amount

of efficiency as the inevitable outcome of the limited

training and practical experience which could be

acquired in forces which, relative to the Imperial

Navy, are almost negligible in size. When officers or

men are thus serving under a Dominion Government,

or when Dominion officers and men serve under the

Admiralty, they fall for the period fully under the

legal authority of the Government in whose service

for the time being they are. The necessary Imperial

Act for this purpose was passed in 1922.

Whatever might have been the outcome of the war

in Dominion naval development if matters had pro-

ceeded on pre-war lines, the Washington Conference of

1921-2 called a halt to any idea of substantial naval

progress in Canada, and postponed indefinitely serious
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expansion in the rest of the Empire. The change of

tendency in Canada was seen still more markedly in

1922, when the Liberal Party secured power once more.

The whole of its history told against any idea of naval

construction; even Sir Wilfrid Laurier had been un-

able to obtain any concurrence in such a policy from

French Canada, and Mr. Mackenzie King had no chance

of succeeding in altering the stubborn objections of

Quebec to anything suggesting participation in the

wars of the Empire. The aegis of the Monroe Doctrine,

now reinforced by the determination of the United

States to secure a fleet on a parity with that of the

United Kingdom, effectively preserved Canada from

risk of oversea attack no less than the existence of

the British fleet. Hence the naval preparations of the

Dominion were reduced in 1923, and now consist

mainly of the maintenance of a Royal Canadian Naval

Reserve 600 strong, of a Volunteer Reserve of double

that strength, and a couple of destroyers—happily, at

last, of modem design—for training purposes. The

barracks at Halifax and Esquimalt, which were handed

over by the United Elingdom to Canadian care, are still

preserved as training centres and depots. In complete

consistency with this attitude, Canada remained abso-

lutely neutral in 1923 when at the Imperial Conference

there was mooted the plan of the Admiralty for the

creation, at a cost of £11,000,000, of a naval base at

Singapore to secure the protection of Australasia and

of Empire interests in general. The Dominion would

not admit that it had any interest in the scheme, and

when the commander of the Special Service Squadron

which visited Canadian waters in 1924, Vice-Admiral

Sir F. Field, expressed strongly in his speeches in the
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Dominion the view that Canada was failing in her duty

of Imperial co-operation in defence, some indignation —
at his imconstitutional utterances was expressed in the

Dominion Parliament. In vain also did Mr. Bruce, when

returning home to Australia via the Dominion from the

Imperial Conference of 1926, endeavour to impress on

the people of Canada their duty to play a common part

in the defence of the Empire. The Conference itself had

failed to mark any advance towards co-operation in

naval defence: though it had noted with benevolence

the efforts of the British Government to establish the

Singapore base, Canada was careful to refrain from

homologating this approval, lest she diould be deemed

to have agreed to the implication that the whole of the

Empire was interested in this effort of the United

Kingdom to protect the trade routes, which are the

mainspring of British commercial prosperity and that

of the rest of the Empire.

In the case of Australia, the Washington Conference

involved the destruction of the great battle cruiser

Australia, and for a time the desire to develop naval

strength seemed to be in abeyance. This mood, how-

ever, rapidly passed, and appreciation was aroused by

the decision of the British Government to adopt the

policy of the creation of the Singapore base. That pro-

ject had, indeed, to face grave criticism from naval

experts in the United Kingdom, who pointed out that

it rested on the belief that naval warfare would con-

tinue to find a vital place for the use of battleships and

battle cruisers, whereas these monster weapons of war

had been shown to be obsolete and mere targets for

submarinesor aeroplanes. This view, however, had little

vogue in the Commonwealth, and New Zealand went
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far beyond the vague promises of a contribution, which

was all that Mr. Bruce could give. It is, however, clear

that the project commanded little enthusiasm in Aus-

tralia, for the decision of the Labour Government in

the United Kingdom in 1924 to abandon the scheme

was not deeply resented. Some weight was felt to

attach to the argument that, while technically the pro-

posal to create a great naval base was in no wise con-

trary to the Washington Treaty, whose terms had been

so framed as to exclude Singapore from the area in

which fortifications were not to be erected dming the

currency of the treaty, it none the less was not in

harmony with the movement to disarmament to con-

struct a fresh base, whose only probable use must be

against Japan. The reversal of the Labour Govern-

ment’s attitude in 1926-6 was naturally greeted with

satisfaction, but nothing came of Mr. Bruce’s sugges-

tion of Australian aid. On the contrary, he adopted the

plan of increasing the strength of the Australian force

by the construction of two cruisers of the maximum
power permitted by the Washington Conference, of

two submarines, and a seaplane carrier, and of subsi-

dising the construction of a floating dock by the New
South Wales Government. A supply of officers is se-

cured by the operations of the Naval College at Jervis

Bay, while training is provided for lads who desire a

career in the navy, and a substantial Naval Reserve is

constituted. New Zealand, for her part, has shown re-

markable but not imprecedented generosity in her

monetary contributions to the Singapore scheme.^ Her

naval service was reorganised in 1921; a Naval Board

was set up in imitation of the Australian Board, and
^ Mr. Coates on April 23, 1927, promised £1,000,000 in all.
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the naval force was given the style of the New 2^aland

Division of the Royal Navy. In 1922 a Royal Naval

Reserve was constituted, and in 1924 the Dunedin, an

oil-burning cruiser of recent type, was obtained from

theImperialGovernment. The style adopted isa signifi-

cant indication of the attitude of the Dominion. While

autonomy in naval administration has been secured, it

is an autonomy which gladly contemplates the immedi-

ate incorporation of the Dominion naval force with the

Imperial force in time of war, while the grants to the

cost of the Singapore base establish the Dominion’s

recognition of the justice of the rule that all parts of the-

Empire should share in the burden -of their common
defence.

The attitude of South Africa has, naturally enough,

been very different. It is not, indeed, denied by General

Hertzog that the safety of South Airican sea-borne

trade, which is vital to her prosperity and wealth, de-

pends on the protection of the British Na-vy. But the

stereotyped reply is that the UnitedKingdom is equally

interested in the security of communications and may
as well pay the whole cost. The project of Singapore

was frowned on in 1923 by General Smuts, who doubt-

less was influenced in part by doubt whether the pro-

posals were in complete accord with the spirit of the

Washington Conference, but who was also not un-

aware that to accept any responsibility for the scheme

would have been suicidal. The naval defence of the

Union, therefore, is left to the Imperial Government.

The obligations of theUnion are of minimal importance.

When the tiny subsidy of £86,000 formerly paid to the

Imperial Na-yy, in pursuance of the grants made by the

Cape and Natal before union, was formally stopped in
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o^ter 1921, it was withdrawn on the understanding that—^ the Union would spend the sum saved on such useful

objects as the provision of oil tanks, mine-sweeping,

survey operations, and on the increase of the South

African Division of the Royal Naval Volunteer Reserve.

That force counts only five companies, and its ships

comprise two mine-sweepers and a surveying sloop. The

control of this force is, curiously enough, a matter on

which there is a certain discrepancy in official declara-

tions, which is an interestmg example of the desire of

the British Government to admit Dominion autonomy.

The Official Year Book of the Union states that the

units “are administered irnder the orders of the Com-
mander-in-Chief, Africa Station, by the Commander,

S.A. Division, whose headquarters are at Simonstown”.

But the War Office version of the relationship is admir-

ably discreet: “The Naval Service of the Union is com-

manded by an officer of the rank of Commander, who
administers it under the General Staff Section. The

British NavalCommander-in-Chief, Africa Station, acts

as adviser to the Union Government in naval matters.”

De minimis non curai lex.

In the case of the Irish Free State, the issue of the

creation of a naval force and the extent of its authority

have not yet been decided. The treaty of 1921 contem-

plates ultimate establishment of an Irish Navy for coast

defence, but the general attitude of the Free State to-

wards defence problems at the present moment and its

financial needs for development suggest that economic

grounds, if no other consideration, should long dictate

reliance on the strength of the United Kingdom. There

is perhaps something paradoxical in the fact that the

two Dominions which most seek for autonomy should
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be those which have least willingness to defend their

coasts at their own expense.

One constitutional issue of more than passing im-

portance has been raised as a result of the use made of

H.M.A.S. Brisbane in China in 1926, in the operations

then undertaken for the protection of the lives and pro-

perty of British subjects. Party bitterness explains the

attack made by the Labour Party on Jime 25 on the

Government for allowing an Australian ship to take

part in measures oppressive to the Chinese, with whom
Australians desired to live in amity. The attack might

have been more impressive had it not come from a

Party which regards all Orientals with imconcealed

contempt. Unfortunately, Mr. Hughes lent the com-

plaint some support, but his case was impossible to de-

fend. The vessels in question had been placed with the

British unit in Chinese waters imder the exchange

system which is indispensable to the efficiency of the

small Australian Navy. The proper reply to any critic

was that transfer must mean parting with control, and

that it would be impossible to carry out the system if

the Commonwealth Government were to be entitled to

intervene at any moment and to disapprove of the use

to be made of the transferred vessel. Mr. Hughes tried

to counter this conclusive argument by saying that a

British vessel transferred to the Commonwealth would

not be prepared to take hostile action save on direct

authority from the Admiralty. Mr. Bruce declared

that it was imderstood between the Governments that

any hostile action by the transferred vessels would be

confined to the protection of life and property of Brit-

ish subjects, and he reminded his audience of the ob-

vious fact that there were many Australians in China
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C^gter who were entitled to the protection of Australia as well

as of the Imperial Government. The episode is signifi-

cant of the parochial view which can still be taken by
politicians, and which must continue to interpose diffi-

culties to the full development of inter-imperial naval

co-operation.



CHAPTER VIII

ECCLESIASTICAL QUESTIONS

The decision to accord responsible government did not

immediately affect the claim by the Crown to possess

jurisdiction to erect, by virtue of the prerogative,

bishoprics in the colonies. Such bishoprics had never

been brought into existence in the days of the First

Empire, largely because of Walpole’s reluctance to do

anything which would give trouble, and it was the

belief of many excellent people that the lack of a State

Church had contributed largely to the falling away of

the American colonies from grace. Hence, care was

taken, despite the difficulties created by the existence

in Canada of a solid block of Catholics whose religion

was assured to them, to create a bishopric of Nova
Scotia in 1787 and to confer on it a definite juris-

diction over ecclesiastics; and a similar bishopric was

created for Quebec in 1793, and the jurisdiction of

these prelates was recognised by an Imperial Act of

1819. Happily, however, for the harmony of Imperial

relations, it was ruled by theLaw Officers of the Crown,

in respect of the creation of a bishopric in Tasmania

in 1842, that the Crown had no power under the pre-

rogative' to confer coercive jurisdiction, and, while it

still remained the practice to create bishoprics by

Letters Patent, the omission of any power to summon
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witnesses, or administer oaths, or inflict ecclesiastical

— penalties rendered the usage innocuous and raised no

constitutional questions. The absence of power to en-

force discipline naturally called for remedy, and it was

recognised that this was matter for the local Legisla-

tures, which proceeded to supply the Church ofEngland

with the requisite authority. In South Australia, on the

other hand, it was preferred to rest the constitution

of the Church on contract, and a consensual compact

was entered into which governed the civil rights of

the clergy and laymen imit&r se. Even in Canada, where

Bishops had long been familiar features of the con-

stitutional world, the movement for local autonomy

became strong, and in 1866 the Legislature provided for

the Bishops, clergy, and laity of the Church in Canada

meeting in the dioceses to make regulations for the

discipline of the Church, including the appointment

and removal of officers; while authority was granted

for meeting in Synod to frame a general constitution

for the Church. The Act was duly allowed to become

operative, the Crown thus resigning the doctrine which

it once asserted in America: that the meeting of any

ecclesiastical Synod could only be authorised by its

command, and that even Dissenters ^ had no right thus

to act without Royal sanction. The Act was supple-

mented in 1869, and then at the request of the Church

a Metropolitan was appointed by Letters Patent in

1860-62. But the draftsman was, as usual, not an

expert in constitutional law, and he conferred upon the

Metropolitan powers to oust the jurisdiction of the

Bishops. There was direct conflict between the Acts of

Canada and the Royal Letters Patent. Fortunately, no
^ Chalmers, Opinums, pp. 44-53.
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constitutional issue was pressed. The Imperial Govern-

ment admitted that a mistake had been made, and in-

formed the Metropolitan that where the law differed

from the Letters Patent, it was the former which

prevailed.

It was left to South Africa to provide a came c&iSyre

and to produce a change in the practice of appointing

colonial Bishops by Letters Patent. Dr. Colenso and his

heretical views are now matters of slight interest in a

world which has advanced in religious insight far be-

yond his standpoint, and if his theology was dubious,

it may be confessed that the judgments delivered in the

cases to which he gave rise are even more suspect. The

issue was whether it was competent for the Crown to

confer by Letters Patent on the Bishop of Cape Town
metropolitan jurisdiction over the Bishop of Natal, and

the Privy Council^ ruled that such action was not com-

petent, as when the jurisdiction was conferred Natal

had received a Constitution. It had escaped the atten-

tion of that court that the rule which deprives the

Crown of legislative power over a conquered colony

such as Natal might properly be deemed to be applied

only, under the principle laid down by Lord Mansfield

in Campbell v. Hall,^ to the case where a representative

Legislaturehasbeenconceded; and in all probability the

view taken by the Court of Natal,® which held that the

Letters Patent were valid and effective in law, was the

more sound. But the net result was by no means un-

satisfactory. The opponents of Dr. Colenso were anxious

1 In re the Lord Bishop of NatcU, 3 Moo. P.C. (N.S.) 116; Bishop of

Cape Town v. Bishop of Natal, L.R. 3 P.C. 1. See Keith, BesponsibU

Government in the Dominions, Part Vll. ohap. i.

• 20 St. Tr. 239.

^ Bishop of Nalal v. Green, [1868] N.L.B. 138.
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to deprive him of his office and emoluments, but the

Law Officers, when consulted, could think of no way
to accomplish this end. The Archbishop of Canterbury

had no jurisdiction over the Bishop, and the High

Commission Court had been abolished; and to refer the

issue to the Judicial Committee under the Imperial Act

of 1844 would be improper, as being in the nature of an

effort to re-create the High Commission Court. Hence

the Bishop continued to enjoy his emoluments, and the

Crown determined to create no more Bishops byLetters
Patent, thus removing the last possibility of friction

with any colonial Government. The result has been

that the Church in the Dominions has divested itself

amicably and satisfactorily of any dependence on the

Church of England, with which it enjoys communion.

The maintenance of closer ties would have been a

deplorable error, and it is a symptom of the value of

separation as preserving real imion in feeling that the

determination to strengthen the autonomy of the

Church in India has been taken simultaneously with

the movement to secure a measure of responsible

government.

The Imperial Government was also wise in not

attempting to dictate to the colonies regarding Church

endowments. The famous controversy in Upper Canada

over the clergy reserves was left unsettled by the Con-

stitution of 1840, and the reluctance of the Crown to

consent to the abandonment of the principle of endow-

ment continued for several years after the grant of

responsible government. In 1852 the Conservative

Ministry was unwilling to defer to the wishes of the

Canadian Parliament for permission to abolish the

reserves, but in the next year the new Government
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readily conceded the Canadian demand, and the Par-

liament proceeded in 1864 to secularise them, after —*

making provision for the life interests of persons already

enjoying revenues from them. It is curious that this

step was taken side by side with the continued enjoy-

ment by the Roman Catholic Church of its revenues

in Quebec from members of that denomination, and

that the funds secularised were handed over to the

mimicipalities and not even earmarked for education

as was once contemplated. The Imperial Government

still believed in the advantages of endowment, and the

Constitutions of New South Wales, Victoria, and Tas-

maniaunderresponsible governmentincludedgrants for

religion; but South Australia made no such provision,

and the Imperial Government made no serious resist-

ance to the almost immediate action taken in New
South Wales to abolish the system, which was soon

generally abandoned. It never prevailed in New Zea-

land, and it was not adopted either in Western Aus-

tralia in 1890 or in Natal in 1893, when responsible

government was conceded. The Cape terminated pay-

ments, in accordance with an Act of 1876, shortly after

the attainment of self-government. There can be no

doubt of the wisdom of the surrender of control by the

Imperial Government. The predominanceof one Church

which justified the system of establishment and endow-

ment in England and Scotland was utterly unknown

in the colonies other than Quebec, and, in the days

before responsible government was granted, serious

friction had often been raised by the favour shown to

the Church of England. It followed, therefore, that the

grant of autonomy carried with it inevitably the end

of the regime of special privilege for that Church, and
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c%^ter it was generally felt impracticable, even if desirable, to— substitute a system of proportional endowment. The

exception of Quebec remains, nor is there the slightest

reason to anticipate at any early date a change in

policy in that province. The subservience of its Govern-

ment from time to time to Papal influence has been the

subject of resentment in Canada, but the Imperial

Government has fortunately been saved from any im-

plication in these issues by the federal Constitution,

which accords to the central Government, and not

to the British Government, the control of provincial

legislation. The advantage of this condition of affairs

was seen in 1888, when an ultramontane Ministry

secured from the Legislature of the province an Act

refunding to the Jesuits the property of which they

were deprived on the cession of Canada to the British

Crown. It was, of course, clearly impossible for the

Dominion Government to disallow the Act,^ however

little it Uked it, but the episode told decidedly against

the Conservative Ministry in the country. In 1896 the

result of religious feeling in the province, inspired by

the decision of Manitoba to alter her school system and

to eliminate specialschools forEoman Catholic children,

was to drive the Administration to ruin and defeat at

the polls as the outcome of a vain effort to coerce

Manitoba into a reversal of policy. Unfortunately, the

racial and religious issues which were stilled in large

measure during the Premiership of Sir Wilfrid Laurier

were revived in a considerable measiire during the war

period, in part by the educational policy of Ontario in

its discouragement of the use of the French language,

^ 8deckd Speeches and Documents on British CoUmial Policy^ ii.

84-91 .
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and Imperial interests suffered from the opposition of

the clerical influence to the policy of conscription and —*

of active aid to the Empire in the war.

Curiously enough, it has been necessary in the case

of the latest added of the Dominions to revive a control

which had seemed wholly obsolete. The separation of

the two elements in Ireland by the creation of distinct

Governments brought with it the certainty that there

would be considerable Protestant and Roman Catholic

minorities in the Irish Free State and in Northern

Ireland respectively, and it was held essential to secure

rights in some measure for these minorities. Protection

had been duly provided in the Government of Ireland

Act, 1920, and it was insisted upon in the treaty of

1921. Under Article 16 it is provided that neither

Northern Ireland nor the Free State can prohibit or

endow any religion, or give any preference, or impose

any disability on religious grounds, or prejudice the

right of a child to attend a school receiving public

money without attending religious instruction. No dis-

crimination can be made as regards State aid between

schools of different denominations, and property can-

not be diverted from any religious denomination or

educational endowment except for public utility pur-

poses and on payment of compensation. It is probably

fortunate that the arrangement has been made, though

it has been difficult to legislate efiectively in Northern

Ireland for the control of education in part, as a result

of doubts as to the extent of the limitations implied.

But the mere existence of the clause is a safeguard

against imprudent pressure being brought to bear on

the Free State to compel it to undertake the burden of

ecclesiastical endowments.
N
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CHAPTER IX

AUTONOMY AND SECESSION

It has been seen that the progress of the Dominions Ch^ter

from the status of colonial dependency to the widest

autonomy has been rapid and uninterrupted. No colony

which has once received the boon of responsible govern-

ment has ever been prepared to abandon it. Even
amid the disturbed and anxious conditions which beset

the Cape during and immediately after the Boer war,

there was never anything in the nature of a majority

of serious politicians in favour of the expedient of

suspending the constitution which found favour with

Lord Milner.^ Even in his plan, it must be remembered,
there was no idea of any permanent reduction of the

status of the Cape. It was merely hoped that the

change of Government for the time would assist in the

bringing about of federation, so that the Cape would

have resumed seU-govemment in the capacity of

member of a greater whole. At times of distress, finan-

cial and economic, some pessimists in Newfoundland

have talked of the possibility of the need of approach-

ing the Imperial Government with a request to take

over control, but the fit of depression has always

passed away, and the islanders, if admittedly they do

^ E. A. Walker, De FtHicra, p. 393«

181



i82 sovereignty OF THE BRITISH DOMINIONS

not always manage well their domestic afEairs, are at

least happier under their own regime than they would

be if they handed over charge to others.

It is natural to ask whether there is any end to the

increase of autonomy, and there is no doubt a tendency

to hold that, as the outcome of the Imperial Confer-

ence of 1926, the only connexion between the parts of

the Empire is the person of the King. This is the view

frankly adopted by Professor Smiddy,^ the first Irish

Minister to the United States, who claims that “the

only bond linking together the various nations of the

BritishCommonwealth of Nations is the British Crown,

or one might say, the person of the King”. From this

view dissent is ejipressed by Sir Cecil Hurst,* who as-

serts that “the British Empire is not a personal union.

It is linked together by more than the accidental fact

that it has the same individual as monarch for all the

communities of which it consists. The fact that they

aU have the same individual as monarch is not acci-

dental.” Or again: “It is the Crown and the common
citizenship which flows from allegiance to the Crown
which constitute the links which bind the Empire
together.”

The issue thus presented can be considered from the

point of view either of external or internal sovereignty,

and here we may confine examination to the latter as-

pect.* There is, it is clear, no essential connexion be-

tween the two questions. It might be held that the

Dominions and the United Kingdom were connected

by a union which made them a single entity in inter-

^ Oreca Britain and the Dominions, p. 117.
* Ibid. pp. 50-55. Cf. Journal ofComparalive Legislation, 1928,

pp. 326, 327.

^ On external sovereignty, see Chap. XIX.
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national law, and yet that in all matters of internal Oh^ter

affairs each possessed absolute autonomy and owed no —

1

subordination to another. The only criterion of value

is simply the examination of the actual bonds at pre-

sent existing between the United Kingdom and the

Dominions, and even a comparatively brief investiga-

tion must show that the views of Professor Smiddy and

Sir C. Hurst are distinctly inadequate. If the view is

accepted that the only link in the Empire is the person

of the King, it would follow that there existed com-

plete autonomy between every part of the Empire, and

no doubt for this view can be cited the doctrine of the

Imperial Conference of 1926, that theUnited Kingdom

and the Dominions are “autonomous communities

within the British Empire, equal in status, in no way
subordinate one to another in any aspect of their do-

mestic or external affairs, though united by a common
allegiance to the Crown and freely associated as mem-
bers of the British Commonwealth of Nations”. Nor

does it seem from this declaration that the position is

in any way altered by insisting, as does Sir C. Hurst,

on the common citizenship as an element, seeing that

it is admitted merely to flow from the common allegi-

ance. It is surely impossible to found on common
citizenship any limitation on internal autonomy, and

it is entirely contrary to the history of England to

base limitations on citizenship of this kind. From the

accession of James I. to the English throne, all Scots-

men bom after that date became, according to the

famous judgment in Calvin’s case,* natural-bom
English subjects as well as Scottish subjects of the

King, but the internal affairs of the two kingdoms
^ 7 Coke Rep. 17.
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remained wholly separated imtil the Union of 1707.

The accession of the House of Hanover caused Hano-

verians to be natural-bom British subjects^ until on

Queen Victoria’s accession that Union ceased, but the

internal afEairs of the two countries were absolutely

unaffected by the common citizenship of the peoples.

The obvious fact is, that the expressions used in the

Report are descriptive of a state of affairs which may
be the outcome of' the present Constitution of the

Empire, and may be the ideal to which it ought to

aspire, but which is not the present Constitution. The

Report itself concedes in terms that “the principles of

equality and similarity, appropriate to status, do not

universally extend to function”, and it is obvious that

this concession is destmctive of the virtue of the general

declaration. The importance of the qualification was

unhappily obscured by the admittedly erroneous de-

cision to put the main proposition in italics and to

deny the saving clause the same honour. It is certainly

unfortunate that the mistake should have been allowed

to occur, for, as Lord Balfour frankly admitted at

Edinburgh, the same value attaches to both. The

Report equally rests on both assertions, and, in fact, it

is merely due to the second that it can be made to har-

monise with the facts of the present Constitution. The

essential position is that, under the mode in which the

Empire functions, the autonomy of the Dominions,

wide and important as it is, is subject to certain defi-

nite limitations. When the framers of the Report

passed from the general aspect of the question, they

were at once confronted by the formidable difficulties

involved in seeking to apply their conception to con-

1 (1886) 17 Q.B.D. 64.
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Crete situations, and the substance of the Report when Ohi^t«r

it leaves the field of first principles amounts in effect —

^

to a confession that the application of the doctrines

thus enunciated must be the work of the future. Nor

is it in the least necessary to criticise this decision. The

issues raised are indeed fundamental, and the mere

statement will avail to show how hard it is to suggest

an ideal solution.

The Report asserts that the Dominions are autono-

mous and freely associated in the British Common-
wealth of Nations, and it is a natural deduction which

has often been made by foreign jurists Aat the Report

intends to concede the existence of the right of seces-

sion. It is indeed possible to contend that, though the

association is free, the right to withdraw from associa-

tion is not; so the original association of the United

States was free, but when the attempt was made to

exercise the right of secession, it was successfully re-

sisted by the other States. It is, however, impossible

to accept this rendering of the assertion of the Report.

It is, of course, clear as a matter of history that the

association of the Dominions with the United King-

dom has not been a volimtary one; no more convincing

instance can be adduced than the case of the Irish Free

State. Not the most optimistic computation would

reckon the majority of the people of Ireland in 1926 as

really desiring to be associated with the United King-

dom, and the threat of the renewal of hostilities on an

unprecedented scale was necessary in 1921 to force a

reluctant assent from the delegates representing the

Irish people. The freedom of the association of the

Union can hardly be put in a much more favourable
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taster light; two of its provinces in 1919 laid before the Prime

—1 Minister at Paris their plea to be permitted to secede,^

and then, and as late as 1926, there can be no doubt of

the sentiments of the Nationalist majority in the

Transvaal and the Orange Free State. To assert, there-

fore, that the association is now free, can have one

meaning only, that it is open to the Dominions to dis-

continue the connexion when they please. Virtually

this was the interpretation of the Report suggested to

his followers by General Hertzog; it was unnecessary

to continue the old demand for full independence,

because that had been obtained, and General Hertzog

was far too astute not to realise that no State can be

deemed independent if it is linked to another by a

chain which it cannot sever of its own volition.

It is, however, manifest that, under the existing

constitutional law of the Empire, no Dominion has the

power to secede of its own volition, and that no Domin-

ion Act, even if assented to on behalf of the Crown,

would have the slightest power to sever the British

connexion. It is an elementary principle of English law

that a Parliament created for a definite purpose cannot

enact validly any legislation beyond the scope of the

powers assigned to it. The Privy Council from an early

date refused narrowly to confine Dominion legislation

within rigid bounds. It has insisted that such bodies

as Dominion Parliaments are not mere delegates of the

Imperial Parliament restricted to a defined sphere and

fettered in their operation even within it. On the con-

trary, once given power over a subject, they are en-

titled to act as they deem wise in the choice of means

to bring about the ends at which they aim. But that

^ Keith, War Qcvenmmi of the British Dominions^ pp. 230-33.
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is a totally different thing from asserting that they can

alter the subjects, or disregard the conditions, on which

they have been empowered by the Imperial Parliament

to legislate. So far as they do so, the enactments are

simply without force or value, and no court, be it

local or Imperial, can properly give effect to them.

Now the purpose of the Constitution of Canada is

unequivocally stated in the Preamble of the British

North America Act, 1867, and the terms are unam-
biguous: “Whereas the provinces of Canada, Nova
Scotia, and New Brunswick have expressed their de-

sire to be federally united into one Dominion under the

Crown of the United Kingdom of Great Britain and

Ireland, with a Constitution similar in principle to that

of the United Kingdom, and whereas such a Union

would conduce to the welfare of the provinces and pro-

mote the interests of the British Empire; and whereas

on the establishment of the Union by authority of

Parliament it is expedient not only that the constitu-

tion of the legislative authority in the Dominion be

provided for, but also that the nature of the executive

Government therein be declared; and whereas it is

expedient that provision be made for the eventual ad-

mission into the Union of other parts of British North

America: Be it therefore enacted,” etc. It is perfectly

clear that the constitutionwas given for a single definite

purpose, and that this purpose absolutely negatives the

idea that the Parliament created by it can destroy that

purpose. Nor is there any ambiguity in the corre-

sponding Preamble of the Commonwealth of Australia

Constitution Act, 1900, which runs: “Whereas the

people of New South Wales, Victoria, South Australia,

Queensland, and Tasmania, humbly relying on the

Ch^er
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blessing of Almighty God, have agreed to unite in one

indissoluble federal Commonwealth under the Crown

of the United Elingdom of Great Britain and Ireland.”

That the Commonwealth Parliament should seek to

destroy this essential condition of its existence is in-

credible, but it is also legally impossible. Nor is the

Union Parliament in any better case. The Preamble to

the South Africa Act, 1909, reads: “Whereas it is de-

sirable for the welfare and future progress of South

Africa that the several British colonies therein should

be united under one Government in a legislative union

under the Crown of Great Britain and Ireland.” Still

less can it be suggested that the Parliament of New
Zealand which was given under the Constitution of

1862 merely “authority to make laws for the peace,

order, and good government of New Zealand, provided

that no such laws be repugnant to the law of England”,

or Newfoundland, which owes its power of legislation

to the prerogative grant of the Crown by Letters

Patent of 1832, can deny the sovereign and seek to

abolish the cormexion with the Imperial power.

The position is stiU more obvious, if that were

possible, in the case of the Irish Free State. The treaty

of 1921 was admittedly a surrender by the representa-

tives of the Irish rebellion of their demand for the

recognition of independence, and the position of the

Free State is defined in a treaty which provides by

Article 1: “Ireland shall have the same constitutional

status inthecommunity of nations known as the British

Empire, as the Dominion of Canada, the Common-
wealth of Australia, the Dominion of New Zealand,

and the Union of South Africa, with a Parliament

having powers to make laws for the peace, order, and
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good Government of Ireland, and an Executive re-

sponsible to that Parliament, and shall be styled and

known as the Irish Free State.” Article 2 emphasises

the position: “Subject to the provisions hereinafter set

out, the position of the Irish Free State in relation to

the Imperial Parliament and Government and other-

wise shall be that of the Dominion of Canada, and the

law, practice, and constitutional usage governing the

relationship of the Crown or the representative of the

Crown and of the Imperial Parliament to the Dominion

of Canada shall govern their relationship to the Irish

Free State.” It has been repeatedly admitted in the

Dail that the treaty forbade secession, and, to em-

phasise the position of inseparable Union the treaty by
Article 4 provides: “The oath to be taken by members

of the Parliament of the Irish Free State shall be in the

following form: I ... do solemnly swear true faith and

allegiance to the Constitution of the Irish Free State

as by law established and that I will be faithful to His

Majesty King George V., his heirs, and successors by

law, in virtue of the common citizenship of Ireland

with Great Britain, and her adherence to and member-

ship of the group of nations forming the British Com-

monwealth of Nations.” There is a vital difference

between the position in the Free State and an ordinary

Dominion as regards the oath. In other cases the oath

is governed by the rules affecting constitutional change

in general, and has no special sanctity. In the case of

the Free State it is insisted on by the treaty, which is

the paramount law of the Constitution of the Free

State, and it is impossible for the Parliament to alter

its terms. Mr. de Valera’s effort to secure in 1928 the

alteration by means of the use of the initiative of the
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oath was resisted strenuously, among other reasons, on

the ground that it was not competent for the Dail to

consider a proposal which was directed not merely to

the setting-up of the initiative as an effective part of

the Constitution, but to the enactment by this means

of the removal of the oath altogether.^ Indeed, Mr. de

Valera was reduced to defending his proposal by the

ingenious argument that the terms of the treaty would

be left intact by his proposal; the effect of the article

was not to impose the necessity of taking an oath on

members of Parliament but to specify the nature of

the oath if any oath were imposed. The contention is

not wholly impossible of defence as a mere matter of

treaty interpretation, but there is not the slightest

doubt that on the basis that treaties are to be inter-

preted according to their manifest intent and purpose,

and in accordance with the agreement really made by

the contracting parties, there is not the slightest pos-

sibility of accepting his version of the compact. It has

been suggested, naturally enough, that the contention

of the Irish Republican leader is supported by the

interpretation given to Article 10 of the treaty by the

Privy Council in the case of Wigg and Cochrane,® where

the meaning of the treaty was extracted from its pre-

cise terms, ignoring the evidence that was available in

favour of the sense put on that Article by the con-

tacting parties. But the cases are vitally different. The

issue there was, the meaning to be placed on the rule

that officers who retired from the service of the Free

State as a result of the change of Government were to

^ Keith, Jownal of Comparaiive Legidation, 1928, pp. 290-301.

* Wigg V. Attomey-Oeneral of Irish Free State, [1927] A.C. 674; In re

Article X. of Articles of Agreementfor a Treaty between Great Britain and
Ireland, 45 T.L.R. 67.
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receive fair compensation on “terms not less favour- ciw^
able” than those provided under the Grovemment of —
Ireland Act, 1920, and the Irish High Court and the

Privy Council agreed that this rule could not be inter-

preted to mean, as the two Governments contended it

did mean, compensation on the same terms as those

which would have been applied under the Act of 1920.

It is, in fact, plain that if the Governments meant this,

they lamentably failed to make their meaning explicit,

and that it would have been unjust to the officers

concerned if the terms of the treaty had been whittled

down against them and they had been denied the “fair

compensation” solemnly enshrined m. the treaty and

enacted by the Imperial as well as the Free State

Parliament.

It is, therefore, abundantly clear that no Dominion

can legislate, even with the Royal assent, so as effect-

ively to terminate the connexion of the Dominion with

the Empire. Nor, it must be added, does it appear that

the Royal assent could properly be accorded by the

representative of the Crown, or the King himself on

the advice of the Imperial Government. When a Parlia-

ment seeks to exercise a power which is of dubious

validity, it is established practice that assent is ad-

missible and that it may be left to the courts to

criticise and restrain abuse of power. But it is a very

different matter when the enactment is, on the face of

it, an abuse of authority, and there is little doubt that

the dictum of General Smuts is sound when, on his

return to the Union of South Africa, bearing with him

the treatyof peace, he insisted on the vast enhancement

of Union status, but absolutely denied the right of the

Crown to assent to an Act seeking to sever the con-
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nezion of the Umon with the Empire. On this point

there was absolute disagreement between him and

Oeneral Hertzog, who wished to insist that, if the new
status claimed by General Smuts was real, it must

carry with it the right to legislate to terminate depend-

ence on the United Emgdom.
That there is now any desire for secession in the

Dominions may be safely denied as regards Canada,

the Commonwealth, New Zealand, and Newfoundland.

Mr. Ewart’s propaganda in Canada,^ based on the dis-

advantages of the British connexion, and supported by

a pessimistic and exaggerated analysis of the errors of

British foreign policy and the wickedness of British

wars, has failed to convince the vast majority of his

fellow countrymen, and French Canada, while abso-

lutely wedded to autonomy, is convinced that the

connexion of Canada with the United Kingdom brings

with it a security for the position of the province in

respect of its linguistic and religious privileges which

would not otherwise be easily secured. Defence needs

sufficiently necessitate, though they do not explain,

the regard for the British connexion held by the great

majority of Australians and almost all New 2^alanders,

while the loyalty of the oldest colony, Newfoundland,

is as unquestioned as its claim to the epithet is con-

tested. That the Irish Free State appreciates the en-

forced British connexion is perhaps too much to say,

but it is a matter of the utmost difficulty whether there

is not really a very widespread acceptance of the atti-

tude of the Ministry, which in 1926 explained its

relation to the Imperial Conference on the ground that

^ Inie^fendenee Papera; see Corbett and Smith, Canada and World

Politiea. pp. 132, 166, 167.
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the time might come when the League of Nations Oh^t«r

would afford sufficient safeguards for the security of —

I

minor states, but that, as matters were, it was all to the

advantage of the Free State to be associated with a

great power. The estimates for defence are a sufficient

proof of the wisdom of this attitude, and it is incredible

that if the Free State were a foreign power, the United

Kingdom would be so complaisant as regards the influx

of Irish immigrants of an inferior type into Scotland

or the raising of protective duties against British im-

ports, while the Free State enjoys an absolutely free

market for its chief exports iu the United Kingdom. In

the Union it may be taken for granted that there is

not a majority of the people in favour of independence,

even if the European population alone is considered,

and this exclusion of the coloured and native popula-

tion and the Indians is impossible to justify. It is

certainly difficult to believethat, if theEuropeanma
j
or-

ity were, in fact, in favour of separation, that policy

would have been disowned by General Hertzog, in view

of the intensity with which, throughout his career, he

has resented the British connexion, and the strong

feeling of the back-veld Boers.

Admitting, however, that the effective desire for

the right to secede is not now manifested in the

Dommions, it remains to be considered whether any

formal arrangement on the head is desirable. In the

re-examination of the Imperial Constitution, should

agreement be achieved as to the conditions on which

the right of secession should be recognised? That the

Dominions have such a right—^not as a matter of law,

but of practical expediency—was once, perhaps rather

hastily, asserted by the late Mr. Bonar Law when the

o
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Government of Ireland Bill of 1920 waspassing through

the House of Commons and Mr. Asquith suggested that

Dominion status might be conceded to Ireland. Mr.

Bonar Law declmed to homologate the proposal. He
insisted that the Dominions had control of their own
destinies, of their fighting forces, of the amounts which

they would contribute to the general security of the

Empire, and of their fiiscal policies. “But”, he added, “it

goes much further than that. To say that he is in

favour of Dominion Home Buiemeans somethingmuch
more. There is not a man in this House, and least of

all my right honourable friend, who would not admit

that the connexion of the Dominions with the Empire

depends on themselves. If the self-governing Domin-

ions, Australia, Canada, chose to-morrow to say, ‘We

will no longer make a part of the British Empire’, we
would not try to force them. Dominion Home Buie

means the right to decide their own destinies.” It is

always dangerous to lay too much stress on the lan-

guage used by a politician in combating a proposal

which he desires to make appear ridiculous, and Mr.

Bonar Law’s assertion is lacking in precision. It was

tacitly corrected by the Prime Minister himself, who,

on November 11, on the third reading of the Bill in

question, was careful to safeguard himself from the

appearance of admitting sans phrase the right of a

Dominion to secede. It is significant that Mr. Bonar

Law chose for his examples two illustrations which

were innocuous and was silent on the case of the Union,

and it is probable he regretted afterwards the implica-

tions read into his speech by General Hertzog and Mr.

Tielman Boos.

The light of secession as a theoretic assertion of
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autonomy has some supporters, and it is perfectly true oi^ter

that, as long as it does not exist, the language of the —

1

Report of the Imperial Conference can only be regarded

as exaggerated and, therefore, undesirable. But it

would prove extremely difficult to define the conditions

under which the right should be exercised. It is obvious

that no mere chance majority could be accorded so

serious a right. It would be essential to insist on some

form of referendum, and the mode of recognition would

involve the passing of Imperial legislation based on

addresses from the Houses of the Dominion Parliament,

setting out the evidence of the will of the people of the

Dominion and the safeguards which had been included

to prevent undue hardship being inflicted on any class

of persons as the outcome of the change. There would

clearly have to be provisions regarding the loss of

nationality by secession, and some right of retention

of British nationality would have to be stipulated for

in favour at least of those actually living at themoment
of secession if not of their descendants. Nor would it be

possible to permit secession to take place without the

consideration of the whole question by an Imperial

Conference and the assent of the other Dominions. But

it would be needless to consider in detail the conditions

which must be imposed. They are so complex that the

possibility of defining them satisfactorily in advance is

negligible, and the matter must be left to be dealt with

in the precise circumstances in which it may imfortu-

nately arise. A mere provision for a certain length of

notice of withdrawal from the Empire, as has been

suggested on the analogy of the rules regarding with-

drawal from the League of Nations, would be utterly

inadequate to meet the case. The League has no
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sovereign powers over its members, who are in it by

their own volition and who must be able to retire

freely therefrom. The Crown in the United Eongdom

owes duties to British subjects in the Dominions, as

the counterpart of their allegiance and their historical

relations to the Crown as Imperial, and the United

Kingdom cannot treat the Parliament of any Dominion

as capable of expressing by a simple majority the

desire to terminate the relation between the Empire

and British subjects in that Dominion.

This, then, is the first great restriction on the sove-

reign powers of the Dominions. They are part of the

British Empire,^ and, however gladly they may form

such a part and willingly accept their membership,

none the less they have no power to terminate that

membership without the legal intervention of the Im-

perial Parliament. Whatever the powers of a Dominion

Parliament, it remains only the legislature of a Do-

minion, of a territory which does not possess the right

to decide its own fate. Its great authority over its

territory must not blind us to the inferior character of

that power in comparison with that of the United

Kingdom. The jealous care with which the use of the

term Imperial is avoided by recent writers and speakers

when referring to the Parliament of the United King-

dom is utterly uncalled for. That Parliament is, and

probably will long remain, sovereign both internally

and externally in a sense inapplicable to the Parliament

of a Dominion.

^ The effort to distinguish the British Commonwealth from the Em-
pire and to deny that the Dominions form part of the Empire contradicts

Article 1 of the Irish treaty.



CHAPTER X

CONSTITUENT AND LEGKLATIVE POWBBS

I. The Restrictions on Constilnmt Power

The second fundamental limitation on the powers of Ohwter

Dominion Parliaments lies in their inability to exercise L
the unfettered constituent power which belongs to the

Parliament of the United Kingdom. That Parliament

has no superior, and it cannot bind itself. No one saw

this point more clearly than Grattan in the discussions

in Ireland regarding the abandonment by the British

Parliament of legislative power over that country.^ He
was content with the Act of 1782 repealing the asser-

tions made in the Act of 1719 by which the legislative

supremacy of the Imperial Parliament over Ireland

was formally expressed. This action in his opinion con-

stituted the only possible settlement of the issue which

was competent to the Imperial Parliament. Ireland had

asserted its sole right to legislate for itself; the Imperial

Parliament had deliberately repealed the Act, asserting

its right to legislate for Ireland. It was perfectly true

that it might again legislate for Ireland, but the safe-

guard was one of good faith and policy, and no further

legislative declaration could alter the position. It could

at any time be repealed by the Imperial Parliament,

* J. T. Ball, Irish LegidaUve Systems, pp. 133-6.
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carter and it was not within the power of that body to bind

—1 any successor. Flood, for his part, in rivalry with

Grattan, patronised the idea of a further act of re-

nunciation, and the Imperial Parliament, which was

determined to leave no excuse for any grievance or

suspicion in the Irish Parliament, proceeded formally

in 1783 to declare that the right claimed by the people

of Ireland to be bound only by laws enacted by the

Parliament of that Kingdom in all cases whatever was

established and ascertained for ever. It is curious that

this Act was justified in the opinion of Flood by the

admitted fact that by inadvertence, even after the Act

of 1782, Ireland had been included in one or two minor

Imperial Acts. It was admitted that these Acts were

binding, despite the Act of 1782, and it was soon to

prove that the Act of 1783 was as little adequate to

save the Irish from Imperial control. The Irish Parlia-

ment itself was bribed into consenting to abandon the

right which the Imperial Parliament had declared to

be established for ever, and Ireland for a hundred and

twenty years was to be governed by a Parliament in

which the voice of the people of Ireland counted for

nothing of importance for their welfare.

This paramount right of a fully sovereign Parlia-

ment is without parallel in the Dominions, whose

Parliaments have power under certain conditions to

alter theirConstitutions, but must comply exactly with

such conditions on pain of the nullity of their Acts.

This principle rests on the Colonial Laws Validity Act,

1866, which admits the right of every representative

legislature to alter its Constitution but only subject to

the observation of any conditions which may be laid

down by Imperial or local Act regarding the mode of
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change. The grant which, made in 1865, affirmed in Ch^ter

part what was deemed to be the existing law, is of the —

^

utmost value, but circumstances have dictated that the

conditions of change are often stringently limited.

Above all is this necessary in the case of the change of

the federal Constitutions of Canada and the Common-
wealth. In the fullest form these Constitutions rest on

agreements, or loosely treaties, between the provinces

and the States, and the power of change must thus be

limited, so that the framework of the federal compact

may not lightly be altered.

The Constitution of Canada is, indeed, as a result of

the importance attached to the fixity of the federal

agreement, most rigid in its character. The Parliament

of the Dominion has a mere scintilla of constituent

power. It cannot amend the provisions as to the ex-

ecutive Government, including the vesting of authority

in the Crown and in the representative of the Crown.
It cannot touch any of the provisions affecting the

Senate save its quorum. It cannot even alter the

quorum of the House of Commons; it can regulate its

franchise, but it can only change the numbers of the

House subject to the rule that Quebec must have sixty-

five members and the other provinces must have pro-

portional representation varied with the decennial

census. It required an Imperial Act to enable it to

appoint a Deputy Speaker and to enlarge its privileges

as to giving to Committees powers to take evidence on
oath. It is helpless to improve relations between the

Senate and the lower House, and, when it became im-

perative to provide for an increase in the numbers of

the Senate and the grouping of Senators on a slightly

changed basis. Imperial legislation had to be invoked.
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More than that, it cannot alter a single clause of the

distribution of powers between the provinces and the

central power; however urgent some change may be,

and however little objectionable it is in principle, it is

impotent. When its laws necessary in the interests of

the Dominion are ruled invalid, the legislature cannot,

as in England, step in and validate the matter. Nor

are the provinces in much better state. True that,

unlike the Dominion, they can alter their Constitutions

freely in all points save those affecting the position of

the Lieutenant-Governor as head of the provincial

government. But what is really important is the

question of relations between the provinces and the

federation, and here they are as impotent as the

federation. Nor is this a mere matter of theoretical

objection. The existence of the inability of Canada to

legislate alone explains the many inconvenient de-

cisions of the Courts which are allowed to operate.

All change for Canada, when it passes beyond some-

thing unimportant,^ lies with the Imperial Parliament,

and it is obvious that it is extremely invidious for that

Parliament to act save on the unanimous voice of the

Domiuion and the provinces. In 1907, when the issue

was the very minor question of varying in the direction

of much greater generosity the subsidies paid by the

federation to the provinces, the objections of British

Columbia might have prevented Imperial action, had

not the Premier candidly admitted that, while he de-

sired to see the proposals amended, his province would

not stand in the way of enactment if the Dominion

Government would not move from its decision not to

^ It will require an Imperial Act to allow women to become Senators

(Mr. Lapointe, House of Commons, April 24, 1928).
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increase the settlement figures. As it was, his wishes 01^

were given effect to by the Imperial Gk)vemment in one —
important point. The federation would have had it

declared in the Act that the new settlement was final

and unalterable, but the Premier’s objection was up-

held by the British Government on the score that an

Imperial Act was never, and could never be, final and

unalterable, for Parliament could not bind any suc-

cessor. It is, therefore, clear that the objection of even

a single province—save perhaps Prince Edward Island

—on a point of principle would paralyse Imperial

action, and this restriction has largely explained why
Canada has not come forward with any suggestions

for the alteration of the division of legislative power

between the provinces and the Dominion.

Those who claim autonomy for Canada naturally

cannot acquiesce in a position imder which the supre-

macy of the Imperial Parliament is insistent and un-

deniable. A sovereign State whose constitution can

only be altered by another power is a contradiction

in adjecto, and efforts have of late been made from

time to time in Canada to ascertain from the provinces

whether there is any chance of agreement on a mode

of altering the Constitution which shall not involve the

action of the Imperial Parliament. The fatal obstacle

to any such consummation is the position of Quebec,

which has repeatedly and firmly asserted through her

Premier, M. Taschereau,^ that she is determined to

preserve the rigidity of the Constitution which assures

her a veto on any change in the vital matters affecting

her, the issues of language and religion. It is natural

enough that Quebec should have this feeling. As

^ See his statement of January 14, 1927 {The Bound Taibh, xvii. 354).
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ter matters stand, the Roman Catholic religion is firmly

entrenched in the province, in Ontario, in Manitoba,

in Alberta, and Saskatchewan religious teaching in the

schools is secured, and the official languages of the

federation are English and French. What would be the

result if the Constitution could be changed by Canada

herself, it is hard to say. Primafade the strength of the

French Canadians suggests that they could maintain

their privileges more or less intact, but that is dubious,

and the spectacle of the United States, in which State

support of religion as in Quebec is unknown, is not

encouraging. It appears, therefore, that this funda-

mental limitation of Canadian autonomy must remain

indefinitely, and with it, of necessity
,
the supreme power

of that Parliament over Canada.

The Commonwealth of Australia adopts a different

principle as to the change of its Constitution, but one

equally preventing the Parliament for exercising more

than a limited and defective sovereignty. The whole

Constitution is open to change, but the procedure is

elaborate and involves the intervention of the people.

The normal procedure is that any proposed change

must be passed by each House of Parliament by an

absolute majority of its members, and then, after two

but within four months, it must be submitted to the

vote of the electorate. But, if one House declines to

accept a Bill passed by the other House, and the latter

sends it up again after three months, with or without

any amendments made by the former House, the

Governor-General may submit the issue to the refer-

endum. Assent to the Bill needs not merely a majority

of electors voting in the whole of the Commonwealth,

but also a majority of the States, but no alteration
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Himiniahing the proportionate representation of any

State in either House of Parliament or its mim’mnTn

number of representatives in the House of Repre-

sentatives, or increasing, diminishing, or otherwise

altering its limits, or in any manner affecting the pro-

visions of the Constitution relating to it, can become

law unless it is approved by a majority of voters in

that State. The restrictions are most serious in fact.

The grave defects in the operation of the Common-
wealth Constitution which have repeatedly manifested

themselves have remained without remedy of any kind

simply because the people of the Commonwealth, de-

spite repeated efforts to induce them to sanction in-

creases of federal power, have refused to accord the

demands of the federation. Hence it still cannot control

monopolies or take them over and work them for the

sake of the people; it has no legislative power over

labour conditions and can only work through its power

to create a Court of Conciliation and Arbitration for

the prevention and settlement of industrial disputes

extending beyond the limits of one State. It cannot

exercise a general control over companies, and its

powers at every turn are hampered by the limits of its

control over internal trade as opposed to external trade.

Moreover, in many points, both the States and the

Commonwealth are hampered by the vague terms of

the Constitution such as the section providing for free

trade between the States; thus the excellent attempt

of South Australia to regulate in the interest of all

concerned the export trade in dried fruits has failed

because of its running counter to this restriction.^

As regards theirown Constitutions the States are far

^ Keith, Besponsihle Oovemment in the Dominions, Part IV. chap. ii.
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01*^' happier because the restrictions once imposed by the

—^ Imperial Parliament or their own legislation have been

gradually weakened and removed. The chief barrier

against rash change is merely that contained in the

Australian States Constitution Act, 1907, which only

imposes the necessity of reserving Bills bringing about

fimdamental alterations, and excuses this, if there is

obtained in advance the assent of the Imperial Govern-

ment. How wide isthe power of change is shown by the

judgment of the Privy Council in M^Cawley v. The

King,^ when it was held, overruling the High Court of

the Commonwealth, that there is no need for a formal

alteration of the Constitution to be made in order to

allow of the appointment of a judge with a limited

tenure of office, despite the general rule of the Constitu-

tion Act that judges hold during good behaviour. The

High Court had naturally held that, if such a change

was to be made, it should be done with due form, and

not merely by the creation of a judge with such a tenure,

but the Privy Council negatives this doctrine in the

most distinct form.

But the powers of the States do not touch the vital

question of the relations between State and federal

power. Those are dealt with in the Commonwealth Con-

stitution and they cannot be changed by any exercise

of State authority, and thus the State and theCommon-
wealth Parliaments taken together do not possess even

for Australia the constituent power of the Imperial

Parliament. The vote of the people is an essential in-

gredient, and it is only after it has been accorded that

the question of Imperial intervention arises. The Boyal

assent is essential, and it may be assmned that in a

1 [1920] A.C. 691.
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matter which had been approved by the people that

assent would readily be forthcoming, provided always

that the act was within the powers of the Common-
wealth Parliament and of the people. But it is fairly

certain that the limitation of constituent power is not

confined to the necessity of popular assent. The Com-

monwealth Constitution exists under an Imperial Act,

and has no validity save such as is given to it by that

Act, and that Act, as we have seen, expressly recites

that it is passed to give effect to the desire of the

colonies to be unitedinanindissoluble federalCommon-
wealth. Hence, it appears that any changes which are

made by the process prescribed must still be such as

will not contradict the rule that the Constitution must

be federal. The States are entitled to this degree of pro-

tection, and if it were decided, as has often been sug-

gested by the Labour Party in the Commonwealth, to

abolish the federal principle and to substitute a unitary

form of government with the creation of local authori-

ties in lieu of the States, it would seem necessary, in

order to avoid the probability of the High Court ruling

the changes void, that the purpose should be carried

out under the sanction of an Imperial Act.

It must be added that the procedure for constitu-

tional change has serious disadvantages from the point

of view of war emergency. In both the Commonwealth

and Canada during the war of 1914r-18, there arose a

situation in which the power to extend the duration of

Parliament was desirable, and in both the restrictions

on constitutional change proved most embarrassing.

Mr. Hughes found his effort to obtain addresses from

both Houses in favour of an extension foiled, and a

general election became necessary, while in Canada
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Sir R. Borden found that, although there was agree-

ment for a first extension of the life of Parliament,

carried out by Imperial Act in 1916, there was such

opposition to a second extension that a general election

became necessary.

In the case of New 2Jealand the exact power of the

Parliament to alter the Constitution is not beyond

doubt. The original Constitution in 1852 was silent on

this vital issue, biit an Act of 1857 conferred power to

alterthegreaterportion ofthe Constitutionbutexcepted

certain issues from this authority. These excepted

issues include the existence of the Parliament itself,

the rules as to place and time of meeting, prorogation,

and dissolution, the taking of an oath or an affirma-

tion by members, the power of the Parliament to legis-

late, the rules as to assent to, reservation of, refusal

of assent to, and disallowance of legislative measures;

the rules regarding appropriation of public money; the

prohibition of the imposition of duties on stores in-

tended for the imperial forces or contrary to treaty,

and certain provisions as to native lands, and civil and

judicial services. It is, however, very possible that the

wider power of change accorded generally by the

Colonial Laws Validity Act, 1865, supplements the

authority of the Dominion Parliament, and that there

is no legal impediment in way of the carrying out of

the desire at one time felt to abolish the upper house

and render the Parliament unicameral. In any case, it

is required that Bills altering the salaryof the Governor-

General and the appropriation for native purposes

must be reserved. The power conceded in 1857 was

eventually used in 1875 to bring to an end the existence

of the provincial system which the colony had out-
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grown. In lieu of the semi-autonomous provinces then

existing under the Constitution of 1862, there was sub- —

1

stituted a system of local government authorities, and

these have proved adequate for the needs of the colony.^

In the case of the Union it was the aim of the

creators of the new system to leave the fullest measure

of authority to the Legislature, and accordingly the Act

as passed gives a very wide power of change. The only

restrictions on this constituent power beyond the

general rule that the Constitution provides for a legis-

lative Union is that imposed by s. 162 of the South

Africa Act. Under it a special procedure must be ob-

served for the change of certain sections of the Con-

stitution, including those relating to the gradual in-

crease to 160 of the number of members of the House

of Assembly, the rule regarding the alteration of the

Cape native franchise, and that regulating the equality

of English and Dutch in official use. In all these cases

the change proposed must be passed by both Houses

in joint session, and at the third reading must be agreed

to by two-thirds of the total number of members of

both Houses. Further, the same procedure is applicable

to any proposal to alter this restriction, a provision

necessitated by experience in other colonies that, while

changes could not be carried without observing certain

rules, it was possible to abolish by simple Act the re-

strictions and thus to defeat the purpose of the Con-

stitution. There was added, before the final approval

of the Constitution in South Africa, a rule requiring, in

certain cases, the reservation of Bills effecting constitu-

* Hight and Bamford, Constitutional History andLaw ofNew Zealand,

pp. 289-300; W. Pember Reeves, The Long White Cloud, pp. 193-6,

240-42.
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carter tional change. Thus, all Bills amending the provisions— of the Constitution respecting the House of Assembly

must be reserved, and any Bill altering the powers of

the provinces or abolishing them, as well as any Bill

altering the provision thus laid down for reservation.

The provision was inserted in order to secure a certain

measure of security for the provinces. It had been de-

termined, thanks to the insistence of the Transvaal and

the Orange Free State, that the Constitution should

not be truly federal, but, as Natal had wished for a

federal system and was anxious lest the provincial

authority should be too much at the mercy of the

Union, this very faint grant of protection was accorded

to it. It was also made clear by the Imperial Govern-

ment, when the House of Commons was asked to pass

the Act, that the Governor-General would be specially

required to reserve any Bill abolishing the native fran-

chise in the Cape, and this provision duly appeared in

the Royal instructions.^

Newfoundland, free from difficulties as to provincial

claims and native rights, possesses a general power of

constitutional legislation, which has been used, for in-

stance, to reduce the upper house, when it proved re-

fractory, to the powers now possessed by the House of

Lords under the Parliament Act. But,curiously enough,

the Crown was given power by Imperial Acts of 1842

and 1847, which are still valid, to provide as to the

qualifications to be required of the members of the

House of Assembly, the residential qualifications of

electors, the simultaneous holding of elections, and the

necessity of the recommendation by the Governor of

money Bills. These powers have been exercised, and
^ See also Iiord Crewe’s warning in the House of Lords, July 27, 1009.
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the provisions so made stand as part of the Constitu- Oh^t«r

tion. It is uncertain whether they could be altered by —
legislationunderthe general power givenbythe Colonial

Laws Validity Act, 1865, and it still seems that the con-

stitutional, and perhaps the only legal, method of pro-

cedure, if it were desired to secure changes, would be

by address to the Crown asking for the alteration de-

sired to be made imder the Acts, or for the repeal of the

Acts, leaving the way open for local legislation. In ac-

cordance with the Royal instructions to the Governor,

any constitutional Bill involving extraordinary pro-

visions would unquestionably have to be reserved for

the consideration of the Imperial Government.

The case of the Irish Free State presents some rather

perplexing features, for the general rule already cited

provides that the constitutional position is to be as-

similated to that of Canada, and Canada, as has been

seen, has practically no constituent powers. Very prob-

ably this point was not present to the minds of the

negotiators, and in any case the Constitution of the

Free State, which was accepted by the Imperial Gov-

ernment in 1922 as according in substance to the treaty,

claims for the Free State the widest constituent powers.

So far from being a rigid Constitution, it was admitted

that it was drafted hastily and might be imperfect, and

it was accordingly provided that for the period of eight

years after the coming into operation of the Constitu-

tion on December 6, 1922, any amendment thought

necessary might be made by ordinary Act, but that

after that date amendments should require the assent

of the people at a referendum. To be passed, a measure

must be voted on by a majority of voters on the

register, and either a majority of the voters on the
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register or two-thirds of those who vote must approve
—1 the change. It must, of course, be remembered that it

was contemplated by the framers of the Act that any

law to amend the Constitution passed in the first eight

years of its existence would be subject to the provision

of the Constitution for the taking of a referendum on

any Bill. The arrangement in question provided that

any Bill might be suspended in operation for ninety

days on the motion of a majority of the Senate or two-

fifths of the Dail; if within that period a demand for a

referendum were made by three-fifths of the Senate or

a twentieth of the voters on the register, a referendum

was essential. But the value of the provision was

marred by the rule that the procedure could not apply

to a Bill whichwas declared by both houses to be neces-

sary for the immediate preservation of the public

peace, health, or safety. Hence, in practice the safe-

guard against hasty alteration proved valueless. The
provision of the referendum was a menace to the

security of the Governmental majority, and in 1928

it was deleted from the Constitution by a simple Act,

which meted out the same fate to the initiative for

which provision was to have been made under the Con-

stitution. It may weU be that neither referendum nor

initiative is a desirable form of procedure, but the Bill

to abolish both was declared by the two Houses to be

necessary and so exempted from the referendum. There

was much force in the observation of Senator Sir John
Keane that it was clearly not the intention of the Con-

stitution to allow the abolition of the referendum by a

small party majority without the reference of the issue

to the popular vote.

Wide as is the power thus accorded to the legisla-
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1

ture, virtually to the lower house, for the Senate has

mere powers of delay, it is essentially limited by the

terms of the treaty. Any Act which is inconsistent with

that instrument is mere waste paper, and the Courts of

the Free State no less than the Privy Council would be

bound to declare it so. Nor can the legislature prevent

the issue from reaching the Privy Council without a

breach of the treaty, for the right to appeal is an essen-

tial feature of the Canadian Constitution, and is, there-

fore, implied in the Free State Constitution, as the

British Government insisted when it was desired by the

Free State Govermnent to omit any appeal from the

Constitution. The Free State, therefore, is limited to

changes essentially of an internal and minor character;

the main lines of the scheme must not depart too far

from those of Canada or they transgress the treaty and

are absolutely void. The representative of the Crown,

it is plain, could not properly give his asssent to any

Act which violated the treaty, and it is significant

when the Free State desired to defy the ruling of the

Privy Council as to the measure of compensation to be

granted to officers retiring from its service, it found

that the long patience of the Imperial Government

might be exhausted, and it consented, in lieu of seek-

ing to legislate merely of its own authority, to concert

action in 1929 with the Imperial Parliament. Thus, once

again has the principle been established that the Im-

perial Parliament has a supremacy which cannot be

ignored even by the most independent of Dominions.

Reference has been made above to the rule that cer-

tain measures in the Australian States, in New Zealand,

the Union, and Newfoimdland must be reserved for the

signification of the Royal pleasure, which is given or
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r witilheld on the recommendation of the Imperial Gov-

ernment. It has been suggested that this form has been

made meaningless by reason of the declaration of the

Imperial Conference of 1926 on the question of the dis-

allowance and reservation of Dominion legislation. But

the scope of that opinion has been misimderstood. The

relevant assertion is the decision to place on record

“that, apart from provisions embodied in constitutions

or in specific statutes expressly providing for reserva-

tion, it is recognised that it is the right of the Govern-

ment of each Dominion to advise the Crown in all

matters relating to its own afiairs. Consequently, it

would not be in accordance with constitutional prac-

tice for advice to be tendered to His Majesty by His

Majesty’s Government in Great Britain in any matter

appertaining to the afiairs of a Dominion against the

views of the Govermnent of that Dominion.” What-

ever the significance of this declaration, which will be

examined below, it has expressly no relevance to cases

where reservation is required imder statute in Constitu-

tion Acts, and the exception was, of course, deliberate

and advised. That there should be any hesitation to

accept constitutional changesdesired by theDominions

or States of Australia is most improbable, but the pos-

sibility of refusal of assent is still retained and no bind-

ing pledge has even been suggested by the Imperial

Conference against its use. It remains conceivable that

any chance majority of a legislature might bring for-

ward some proposal so seriously unfair to the minority,

and so dissonant from established practice, that it

would be just for the Imperial Government to with-

hold concurrence. The days are doubtless gone when
the Imperial Government should claim the power to
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refuse assent to a constitutional change in a Do- 01
^

minion because it does not approve it; but there is —
nothing to negative the possibility in an extreme case

of delay pending reference of the issue to the other

Dominions. At any rate, whether the abolition of this

reserved power is desirable or not, it is plain that the

Imperial Conference of 1926 did not commit itself to

any opinion against the existence of the authority in

question.

II. The Disallowance and, Reservation, of Dominion,

Legislation

As has been shown, in a very wide sphere of action

the power of the Imperial Government to secure the

frustration of Bills passed by the two Houses of

Dominion Parliaments has long been disused. The

authority, however, exists unimpaired in law, though

the exact terms of the several constitutions vary

slightly. In aU, however, there is the authority given

to the Governor-General to reserve Bills, which then

cannot become law without the express assent of the

King in Coxmcil, i.e. on the advice of the Imperial

Government, and such assent must be given within two

or in the more recent constitutions one year. But even

if a Bill should be assented to by a Governor-General,

whether or not in violation of his instructions, there

remains the power of the Crown to disallow the Act

within a specified period. Only in the Irish Free State

is this latter authority left unprovided for in the Con-

stitution, and it may be doubted whether the omission

is legally valid, seeing that the treaty provides for the

overridhig principle of similarity as regards the rela-
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tions of the Free State Parliament to the Imperial

Government with those between the Parliament of

Canada and the Imperial Government. The matter,

however, is perhaps of academic importance, and for

that reason, doubtless, it was not considered essential

by the Imperial Government to take exception to the

omission in the Free State Constitution.

Nothing, of course, save legislation can annul the

present provisions of the constitutions affecting the

powers of the Crown and the representative of the

Crown. In Canada they could be taken away only by

an Imperial Act, and imtil taken away the Free State

could not abolish the existing power of the representa-

tive of the Crown to reserve Bills. In the Common-
wealth they might be removed by the usual process of

constitutional change through the referendum; as re-

gards New Zealand, the position as we have seen is

disputed, as this is one of the points power to alter

which is withheld by the Act of 1857; and in South

Africa and Newfoundland the matter falls within the

scope of ordinary constitutional legislation. But, unless

and imtil these steps are taken, the power of the Im-

perial Government to control legislationm the Domin-

ions remains in law unquestionable. It has indeed been

argued that in the Commonwealth the absence of any

specific provision authorising the Governor-General to

be instructed by the Crown as to the mode of exercise

of the power of reservation means that no such instruc-

tions can be given. This view clearly was unsound, and

in the other constitutions the matter is placed beyond

doubt. The Free State Constitution by Article 41 ex-

pressly mentions once more the application to the

action of the Governor-General of the Canadian prac-
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tice which provides in express terms for the giving of

Royal instructions.

These facts are most important in view of the terms

of the Report of the Imperial Conference cited above

regarding the withholding of assent from Dominion

measures. It appears that it was explained by the

representatives of the Irish Free State that they desired

to elucidate the constitutional practice in relation to

Canada, since it was provided by Article 2 of the treaty

of 1921 that the position of the Irish Free State in

relation to the Imperial Parliament and Government

and otherwise shall be that of the Dominion of Canada.

The wish of the Free State representatives was doubt-

less gratified by the response of the Conference cited

above, but it is difficult to understand precisely what

the Conference agreed to or thought it agreed to. The

reference to “provisions embodied in constitutions or

in specific statutes expressly providing for reserva-

tion ” clearly governs all that was laid down, and the

rule that the British Government should not advise

the Crown to act contrary to Dominion advice is ap-

plicable only to Acts or Bills which do not fall within

the saving clause. Does the rule, therefore, mean that,

save in cases where under any existing provisions re-

servation was requisite, the Crown should not refuse

assent to Dominion Bills? Or does it mean that the

refusal of assent is only to be possible when an Act

expressly requires that some specified class of Bills

should be reserved? Instances of this exist, though they

are rare; the two obvious ones are the requirement of

reservation of Australian or Union Bills restricting the

right of appeal to the Privy Council, of certain classes

of Buis altering the Australian State Constitutions, one
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Obiter or two types of New Zealand and a wider range of

—1- Union constitutional Bills, and certain Merchant Ship-

ping Bills. But it is perfectly plain that the vast

majority of such reserved Bills are not measures as to

which there can be any idea of refusing assent, and it

would be absurd to draw a distinction between such

measures and measures of far greater importance which

the Constitution mght not technically require to be

reserved. To take the case of the Commonwealth of

Australia; the Merchant Shipping Bills which are duly

reserved under the Merchant Shipping Act are doubt-

less important, and reservation afEords a useful pro-

tection to the British mercantile marine by ensuring

that there is no hasty interference, and that the limits

imposed on Dominion Merchant Shipping legislation by
the Imperial Act of 1894 are not transgressed. But of

far greater importance was the Bill of 1906 which pro-

posed to accord a preference to British manufactures

imported into the Commonwealth on British ships

manned exclusively by non-Asiatic labour. Such a

measme was directly contrary to treaties binding on

the Commonwealth; it offended, moreover, against the

sense of justice of the British Government, which could

not with any decency have accepted a boon on a con-

dition which sought to exclude every lascar from em-

ployment on ships trading to the Commonwealth. Any
interpretation of the Conference Report which means

that the British Government could use its discretion in

refusing assent to any Merchant Shipping Bill, but

must acquiesce in a far more serious Bill which was not
technically subject to reservation, would be absurd.

The same observation applies to New Zealand. The

most unsatisfactory piece of legislation offered by New



THE EXTENT OF INTERNAL SOVEREIGNTY 217

Zealand of late years was the Bill of 1910 which was

intended under the guise of regulating charges for

shipping to exclude Asiatics from service in the trade

with New Zealand, and which, like the Australian Bill

of 1906, was reserved and never assented to by the

Crown. Yet that Bill was very probably exempt, as

far as technical reasons were concerned, from reserva-

tion. The only mode in which to give a reasonable

interpretation to the Report is to assume that it is

merely an involved mode of asserting the obvious fact

that nothing but the gravest reasons would justify the

Imperial Government in hindering the enactment of

Dominion legislation, and that this rule' applies equally

to cases where existing laws require reservation and to

those where they do not. The obvious increase in

prudence and judgment of the Dominion Parliaments

renders it dubious if any need for disallowance would

normally arise, but there remains the possibility that

on some occasion a Bill might be promoted which

would be of so serious a nature from the Imperial

standpoint that the Governor-General would have to

be instructed to reserve it in order that, before it

became operative, counsel could be taken on the issue

by the Imperial Conference or at least by the Dominion

Governments and the United Kingdom. Certainly no

attempt has been made to deny that the right of re-

servation on Royal instructions still exists. When the

Prime Minister was asked immediately after the Con-

ference if this was to be abandoned, he hastily gave an

assurance that the rule in this respect remained im-

impaired, and that this function would remain with

the Governor-General, whatever other changes might

be made in his position.
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It is apparently the view of Irish Ministers that the

declaration of the Conference may be appealed to as an

indication that refusal of assent to Bills is imconstitu-

tional, and, therefore, illegal. This view is based on the

provision of Article 41 of the Constitution which pro-

vides that the representative of the Crown shall, in the

withholding of assent to or reservation of any Bill,

act in accordance mth the law, practice, and constitu-

tional usage governing the like withholding of assent

and reservation in the Dominion of Canada. If, there-

fore, the constitutional usage in Canada prevents with-

holding of assent or reservation, equally either is un-

constitutional in the Free State, and in virtue of the

Article actually illegal. It is extremely dubious if the

argument would appeal to any Court of Law, which

might well decline to accept the opinion of the Im-

perial Conference as a very cogent or intelligible ex-

pression of actual practice even in 1926, and which

might insist that the practice to be considered must be

that of 1922, when the Constitution was passed, seeing

that the Article does not allude to the rules in Canada

as existing from time to time. Moreover, it is fairly

certain that the Conference did not mean its pro-

nouncement to be read in the sense claimed in the Free

State, and that the Free State Government is well

aware of this fact. If the Report is to be taken in the

most literal sense, then the obvious course for the

Irish Free State, which is utterly opposed to the right

of appeal to the Privy Coimcil, is to abolish the appeal

by an Act, demanding that it should be allowed to

remain in operation. It is true that it might be held by
the Privy Council that such an Act was a violation of

the treaty of 1921 and, therefore, invalid, but it would
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be easy to secure that no appeal was ever brought by

providing that the attempt to bring an appeal would

be punishable by fine or imprisonment or both. Such

an Act woidd certainly not be contrary to the treaty

as a matter of law, and the fact that no such measure

has ever been proposed is sufficient to show that the

Irish Government is not prepared to put to an acid

test the theory that the Imperial power of disallowance

through reservation by the Governor-General and re-

fusal of assent is absolutely dead.

Moreover, there is one set of cases applicable to all

the Dominions which desire to borrow money from the

British public and to have their stocks ranked as

trustee stocks in which the power to disallow is ad-

mitted formally to exist. It was laid down by the

Treasury under the Colonial Stock Act, 1900, that

governments which desired to avail themselves of this

most valuable privilege must conform to certain con-

ditions, including a formal declaration that, if any Act

is passed which in the opinion of the Imperial Govern-

ment injxiriously affects the interest of the holders of

the security or varies the terms on which it was issued,

that Act may properly be disallowed by the Crown. It

is clear that, however little chance there is of such an

event occurring, no Dominion, having obtained admis-

sion of the stocks to trustee rank and having obtained

the investments of trustees on that score, would dream

of claiming that the Conference Report protected it

from the operation of its own undertaking. Doubtless

the Conference had forgotten the existence of this

peculiar but most important class of measures, for it

would be most disadvantageous to the Dominions if

it were once believed that their securities had to be
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regarded, like those of foreign countries, as liable to be

depreciated by acts of sovereignty for which law gives

no redress.

One minor point was dealt with incidentally by the

Conference, the practice by which annually a formal

intimation was sent from the Dominions Office to the

Dominions stating that the King would not be advised

to exercise his power of disallowance with respect to

the Acts of the Dominion Parliament. This was, of

course, a historical relic of a bygone time, and was

preserved merely because of former practice. It added

nothing to the value of the Acts, and the abandonment

of the practice appears to have been effected without

further delay. Indeed, it is curious that it should have

seemed worth while referring to so trifliag a formality in

the Report. It may, however, be noted with satisfac-

tion that there is no hint in the Report that the Con-

ference regarded it as possible that the action to be

taken by the Crown in regard to the assent to reserved

Bills or disallowance of Acts could be personal and not

based on the advice of the Imperial Government.

III. TIm Territorial Restriction on Dominion

Legislation

On the fourth great issue affecting the extent of

Dominion sovereignty the Report of the Conference

was strangely vague. It admitted the existence of the

nile that there was a “difference between the legis-

lative competence of the Parliament at Westminster

and of the Dominion Parliaments in that Acts passed

by the latter operate, as a general rule, only within the

territorial area of the Dominion concerned”. But the
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only opinion which, despite its earnest study of this

and other points, the Conference could record was that

“the constitutional practice is that legislation by the

Parliament at Westminster applying to a Dominion

would only be passed with the consent of the Dominion

concerned”. This rather inadequate observation was,

fortunately, strengthened by the proposal to refer to

a Committee with other points, including that of re-

servation and disallowance, “the present position as to

the competence of Dominion Parliaments to give their

legislation extra-territorial operation; and the practic-

ability and most convenient method of giving efEect

to the principle that each Dominion Parliament should

have power to give extra-territorial operation to its

legislation in all cases where such operation is ancillary

to provision for the peace, order, and good govern-

ment of the Dominion”.

It is, of course, normal that the legislation of the

Imperial Parliament should apply merely to the United

Kingdom or to one or other of its parts, and the great

mass of Imperial legislation is precisely of the same

type as Dominion legislation, that is, limited in its

sphere of operation. But there does exist a power in

the Imperial legislature which is denied to that of the

Dominions. Apart from the fact that the Imperial

Parliament can legislate for the whole of the Empire,

it has the power to regulate matters happening beyond

the limits of British territory or the territorial waters

of British possessions. It normally, of course, limits its

legislation to the actions on foreign territory or on the

high seas of British subjects and to the regulation of

British ships on the high seas. But this limitation of

authority, though often spoken of by English jurists
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r as if it were the natural outcome of International Law,

is not by any means compelled by the principles of that

law. As the evidence adduced in the famous Lotiis ^ case

before the Permanent Court of International Justice

clearly established, the legislatures of many countries

are prepared to treat as criminal, acts done in certain

cases in foreign territories by foreigners if they afEect

injuriously the interests of the State or even of its

inhabitants. Nor bccasionally is the strict rule con-

fining the exercise of legislative power adhered to by

the British Parliament. Thus, on the score that they

are protected persons, the subjects of the Indian

Native States are made subject to the jurisdiction and

legislation enacted under the Foreign Jurisdiction Act,

1890.

The uses made of the Imperial power are not very

numerous, but they have one most valuable purpose,

the regulation of the position of British subjects in

countries in which the Crown exercises extra-territorial

jurisdiction over British subjects, securing their exemp-

tion in a greater or less degree from the jurisdiction of

local courts. This power has become of minor extent

with the exemption of Tmkey by the Treaty of Lau-

sanne of 1923, and of Persia by agreement in 1928, from

the operation of the system, but it stiU remains in a

minor form in China, in Muscat, in Abyssinia, etc.

Further, the Imperial Parliament has legislated to

punish murder and bigamy committed abroad, as well

as offences such as treason, perjury committed in con-

nexion with official statements, breaches of the Official

Secrets Act, offences against the Explosive Substances

Act, and so forth. The Dominion Parliaments, however,

^ Permanent Court Publications, Series A, No, 10.
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are in a completely different position. The effect of

their legislation stops at their territorial frontiers, in- —
eluding the territoral waters, except where it can be

shown in any instance that by express enactment or

necessary implication a wider measure of authority

has been conferred. In various instances, as we have

seen, this has been done. The difficulty about the exist-

ence of Dominion naval forces, seeing that the Domin-

ions could not normally legislate extra-territorially,

was disposed of by the Imperial Act of 1911; long be-

fore the Army Act, 1881, secured the extra-territorial

effect of the military laws of the colonies. Something

too was conceded by the Merchant Shipping Acts, and

colonial lawyers sought from time to time to claim

that the territorial limitation existed only in the imagi-

nation of Imperial law officers or British writers on

constitutional law. But the weight of judicial evidence

is overwhelming. The most interesting case is the

famous one of Macleod v. Attorney-General of New
South Wales,^ which decided quite definitely that a New
South Wales statute as to bigamy could not be used to

punish a person who committed bigamy but not within

the territorial limits of the State. It was conceded that

the decision would have been other had the offence

been brought under the Imperial Act of 1861, and in

Earl Russell’s case* it was held that a peer could be

punished for bigamy committed in the United States,

even if the circumstances were of an extenuating char-

acter. Despite the valiant efforts of Sir Robert Stout

in New Zealand to establish the doctrine that New
Zealand can legislate for New Zealand ships and New
Zealanders even outside the Dominion, the doctrine

» [1891] A.C. 466. * [1901] A.C. 446.
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Olivier has not prevailed even with his colleagues,^ and the

—^ High Court of the Commonwealth has repeatedly ad-

mitted that the territorial limit is applicable to the

legislation of the Commonwealth, save of course where

the terms of the Constitution make it clear that a wider

power was granted, as in the case of fisheries beyond

territorial waters or the rule that the laws of the Com-

monwealth are in force on all ships, the King’s ships

of war excepted, whose first port of clearance and

whose port of destination are in the Commonwealth.

Hence, it has been held both in Australia and in the

United Kingdom that the Commonwealth cannot im-

pose taxation beyond its territorial limits, and the

limitation is also admitted in Canada. Clearly it is a

moot point whether the power of legislation for defence

might not be sufficient to justify some measure of

extra-territorial action as has been held in New Zea-

land, and the Privy Council has made it clear that the

Dominion can expel persons from their shores at their

discretion if they are prohibited immigrants. But when
Canada began to organise her air service after the war,

the question of her authority to govern matters taking

place beyond her limits on board aeroplanes was defi-

nitely raised, and the amount of doubt existing on the

issue induced a demand for the securing of extra-terri-

torial power. Hence the Canadian Parliament as early

as 1920 presented an address to the Crown asking for

the enactment of legislation to provide that “any en-

actment of the Parliament of Canada otherwise within

the legislative authority of the Parliament shall operate

and be deemed to have operated extra-territorially,

according to its intention in the like manner and to the

1 B. V. Londer, [1919] N.Z.L.R. 306.
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same extent as if enacted by the Parliament of the

United Kingdom”. This request was clearly very badly

framed, and it remained without compliance, despite

the difficulty of reconciling the assertions made of

equality of status with the refusal of the request. After

further discussion, an address was passed in 1924 in a

new form; “an enactment vnJtm vires of the Parliament

of Canada, if expressed to operate extraterritorially

shall have and is deemed to have had that operation

if and in so far as it is a law for or ancillary to the

peace, order and good government of Canada”. It is

not surprising that, despite the passage, of years, this

address remains still without the necessary response

by the Imperial Parliament, or that the issue should

have been postponed at the Imperial Conference,

though it had then for six years at least been under the

consideration of the British Government. If passed in

the form suggested, it will afford abundant opportuni-

ties for legal decision, for it will be left to the courts to

determine how far the law in question does fulfil the

condition stated in the last words. But, in addition, it

may be doubted whether it is desirable that Canada

should be given power, as the proposed form would

probably give, to make criminal, acts done by British

subjects in England, which are there perfectly legal.

The true line of action seems to lie far more in giving to

the Dominions in general, power to regulate the actions

abroad of those persons who are identified with them
as their citizens or subjects primarily, and to regulate

all matters affecting their registered shipping, and not

merely as now, matters falling under the category of

merchant shipping questions.

It must be remembered that the matter is not one
Q
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Ob«^ of merely academical interest for the United Kingdom.

L The Irish Free State now has Dominion status, and

has been compelled, by doubt as to the legal powers,

to refrain from taking action outside territorial limits

in fishery matters. Any concession made to Canada

must automatically extend to the Free State, and, if

Canada could create crimes out of actions (e.g. against

Canadian RevenueXaws) which take place in England

and there are legal, the same thing could be done in

the Free State, with much greater probability of effect

being given to those laws in view of the frequency and

ease of intercourse with Ireland. It is, of course, clear

that every Dominion must have full power to regulate

its airships, and there seems no unsurmountable diffi-

culty in securing what is desired. But the Conference

evidently did not contemplate the creation in the

Dominions of the full power which is vested in the

Imperial Parliament. In special, it is obvious that it is

not desired to surrender to the Dominions the sove-

reign right to regulate the actions of British subjects in

countries such as China.^ It would indeed be impossible

to carry on a system under which some British subjects

fell under British control and some under Dominion

control. So confused a system could never have been

forced on Chinese acceptance, and still less possible

would the change have been at a time when the system

itself in China is moribund and marked out for extinc-

tion as soon as China can assure justice to Europeans.

An interesting, if not very decisive, step to investi-

gate the state of the law was made by Canada in an

amendment of the Customs Act passed in 1928. The

^ See G. W. Keeton, The Development of Einraterritoriality in China

(1928).
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aim of this measure is to deal with the offence of Chgter

smuggling on the Canadian coast, and it purports to —1-

extend to twelve miles in the case of vessels registered

in Canada, the limits of territorial waters, in order that

within that range Canadian ofibcers of Customs can

board vessels hovering on the coast and bring them

into port, where, if dutiable or prohibited goods are

discovered on board, they will be liable to confiscation.

It win be seen that the extension is not of much im-

portance, since, as was pointed out in discussion, the

smugglers will simply transfer their operations to

foreign vessels or even to vessels registered in other

parts of the Empire, such as Newfoundland. The

validity of the measure was frankly stated to be quite

uncertain, but it was pointed out that it would be

desirable to have a ruling on the issue from the courts.

If the measure were held to be invalid, then there would

remain the remedy of an Imperial Act which had been

earlier discussed. It was, however, thought that the

inherent powers of Canada should cover the case. The

power of Canada to regulate her aviators beyond terri-

torial limits had been assumed to exist, and the legis-

lation to carry out the Halibut Fisheries Treaty withthe

United States was adduced as a parallel exercise of

extra-territorial authority to deal with vessels fishing

in the open seas in the close season provided for by

the treaty. Mr. Lapointe, the Minister of Justice, also

invoked the wide extension of Dominion powers laid

down by Sir R. Stout in the New Zealand case of the

Award of the Dominion Arbitration Court, in respect

of the Wellington Cooks’ and Stewards’ Union,^ when

' 26 N.Z.L.B. 394. Mr. Lapointe’s desire for extension of powers by

judicial construction in lieu of legislation has some support in New
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he asserted for the Dominions a right to regulate the

proceedings of their own subjects beyond the limits of

the Dominions. He evidently did not attach weight to

the fact that the Court of Appeal of N^ew Zealand had

departed deliberately from the views of the Chief Jus-

tice and had ruled that New Zealand could not punish

bigamy committed abroad, and that Sir Robert Stout

himself had introduced a Bill in 1928 into the New
Zealand Parliament seeking to claim the right which

he confessed was no longer judicially supported. Un-

fortunately, a decision in favour of the validity of the

Act would have merely a limited effect, for the legis-

lation might be supported on the narrow ground that

it falls within the power to regulate registered shipping

which is legitimately deemed to exist under s. 735

of the Merchant Shipping Act, 1894.

Zealand (see Tctgaloa v. Inspector of Police, [1927] 833, 900), but this

would never be satisfactory, for courts are better not to invent law on
political grounds, which is a legislative function.



CHAPTER XI

THE SUPREMACY OP IMPERIAL LEGISLATION

The Conference of 1926 had before it the issue of the ch^ter

application of Imperial Acts to the Dominions and the —

^

supremacy which these Acts enjoy over Dominion

legislation by reason of the Colonial Laws Validity

Act, 1866. That measure, when enacted, was the pal-

ladium of colonial legislatures, removing many doubts

as to the extent of colonial legislative power. But it

was now contended that the measure which had sup-

ported the youthful legislatures had come to be a

burden upon them. It was strongly suggested that the

purpose formerly served by Imperial legislation, the

application of a general principle to the whole of the

Empire, could now be secured best by the enactment

of reciprocal statutes based on consultation and agree-

ment. The Conference in this case also was cautious,

and finally contented itself by referring for examina-

tion by the committee, to which reservation and

extra-territorial operation of legislation were to be

referred, “the principles embodied in or underlying

the Colonial Laws Validity Act, 1866, and the extent

to which any provisions of that Act ought to be re-

pealed, amended, or modified in the light of the exist-

ing relations between the various members of the
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OhMter British Commonwealth of Nations as described in this— Eeport”.

There are, in fact, two issues here which are closely

allied, but none the less separable. The old usage of

legislating for the whole of the Empire was necessary

and desirable in the early days of colonial develop-

ment. It remains, as theReport recognised in connexion

with extra-territorial legislation, perfectly legitimate

when any Dominion cares to assent to this mode of

procedure, but it is clear that, save with the con-

currence of a Dominion, legislation regarding a

Dominion ought not to be passed. This rule has, in

effect, been observed in all that is essential for many
years; occasional departures from the letter of the rule

as in the English and Scottish Bankruptcy Acts or the

English Trustee Act, 1926, are merely cases of belated

adoption of an older practice, and no Dominion states-

man would trouble to take seriously these minutiae,

though, like the Acts passed after the Imperial Parlia-

ment had purported to renounce its power of legislat-

ing for Ireland, they indicate the fact that the Imperial

Parliament has complete legal authority even to affect

private property in the oversea Dominions, without

the assent of the Dominion Parliaments. In all matters

of importance the new procedure is clear. It was in-

augurated by the procedure adopted in the case of

copyright, when it was left open for the Dominions to

adopt the Imperial Act or to legislate as they thought

fit, but on the understanding that, if they legislated on
similar lines, the Imperial Act would be held to extend

to them. Similarly, in 1914, the British Nationality and
Status of Aliens Act was expressed, as regards its

naturalisation clauses, to be subject to adoption by
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the Dominions, which has tardily been accorded. But

the portion of the Act which defines nationality is not

restricted in operation by the requirement of Dominion

assent, and undoubtedly was intended to operate

automatically throughout the Dominions, whether

or not it was re-enacted locally for convenience.

But it was only enacted with full agreement by the

Dominions, and similarly it has been amended since,

only with the same agreement. The policy, therefore,

which in this instance has definitely been made effect-

ive, is, that an Imperial Act applying to a Dominion

shall be enacted only with the assent of that Dominion.

The implication, however, in the Report of the Im-

perial Conference is that this position is not satis-

factoryto the Dominions. On practical grounds, indeed,

no exception could be taken to it, but the more extreme

supporters of Dominion autonomy urge that no Im-

perial statute should apply to a Dominion without

the legislative assent of that Dominion, and that the

ideal course is simply identic legislation by each part

of the Empire. The issue is manifestly one of minor

importance, provided that the Dominions accept the

necessary corollary that the Imperial statute must

provide generally for extra-territorial operation of the

common agreement, in so far as this may not be

rendered unnecessary by the possible extension of

Dominion authority to legislate with extra-territorial

effect. But, constitutionally, there seems no real dis-

pute between the British and Dominion Governments,

nor any problem requiring much effort at solution.

The question of the supremacy of Imperial law,

where it exists, over Dominion legislation is far less

easy to handle, and it is interesting that the Report
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of the committee was very guarded in its allusion to

the possibility of repeal. The matter unquestionably

afEects the status of the Dominions; the Colonial Laws
Validity Act is a definite assertion of the supremacy
of the Imperial Parliament over the Dominions,^ and,

as such, is offensive to Dominion national feeling, at

any rate in its more extreme forms; thus the Irish

Minister of Defence denied its validity on November
21, 1928, but without any grounds. But there is

another side to the question, and one of the greatest

importance. It is upon this doctrine of supremacy and
of the binding force of the Colonial Laws Validity Act

that the Dominion constitutions are based, and the

problem would present itself, if this supremacy were

removed, how the constitutions would be given

effective legal validity. The matter, of course, is not

beyond the capacity of legal science, but that is not

the immediate issue. Would Canada care to have a

constitution which did not rest on the supremacy of

the British North America Act but on a consensual

compact? It is plain that the answer of Quebec to this

question would be absolutely in the negative, and it

may be doubted if the response of Australia would not

be more definite stiU. Nor have New 2]ealand or New-
foundland intimated any longing to abolish a supre-

macy which creates an orderly legal basis, and does

not offend territories which have no desire to be free

from close connexion with the United Kingdom.
The chief immediate importance of the supremacy

of Imperial legislation undoubtedly lies in the sphere

^ The suggestion in Corbett and Smith, Canada and World Politica,

p. 35, that the principle does not apply to the Irish Free State is based
on a misreading of the Irish Free State Constitution Act, 1922, s. 3.
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of merchant shipping. The issue, as we have seen, was oi^ter

for the time being adjusted by the Colonial Navigation —

^

Conference of 1907
,
but, though concurrence in the

position then laid down was generally expressed, the

action of the Dominions did not accord wholly with

the principles which in theory they accepted. More-

over, the issue was brought prominently before the

attention of the Commonwealth Grovemment in June

1926 when the High Court ruled,^ with unquestionable

accuracy, that the Commonwealth Navigation Act

exceeded in certain matters the powers of the Common-
wealth Parliament. The Act, despite objections pointed

out by the Imperial Government at different times,

purported to vary the conditions as to engagement

and discharge of seamen laid down in the Imperial

Merchant Shipping Acts, and action was taken under

it against the Union Steamship Company, which is an

important New Zealand shipping company. The High

Court had no difficulty in concluding that, as the vessel

in question in the case was not engaged in the coasting

trade, and was not registered in the Commonwealth,

it did not fall imder the powers of legislation granted

by the Imperial Act to regulate these two branches of

shipping. At the time, some indignation was expressed

in the Commonwealth Parliament; why should an

antiquated statute like the Colonial Laws Validity Act

operate to hamper the free exercise of authority over

the ships that visited Australia? Mr. Bruce hastily

promised to investigate the anomaly and have it

removed.

The Conference, of course, found that the issue was

^ Union Steamship Company of New Zealand v. Commonwealth,

36 C.L.R. 130.
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0J»|ter not of the simple character believed by the critics of

—1 Imperial sovereignty in shipping matters. After pro-

longed study, it could only suggest the reference to

a committee, on which India also should be repre-

sented, “to consider and report on the principles

which should govern, in the general interest, the

practice and legislation relating to merchant shipping

in the various parts of the Empire, having regard to

the change in constitutional status and general rela-

tions which has occurred since existing laws were

enacted”. The Conference records also the fact that

it felt that the restrictions imposed on the shipping

legislation of the Dominions were difficult to reconcile

with the doctrine of the sovereignty of the Dominions,

but they held also that it was “essential in dealing with

these inequalities to consider the practical aspects of

the matter. The difficulties in the way of introducing

any immediate alterations in the Merchant Shipping

Code (which dealt, among other things, with the

registration of British ships all over the world) were

fully appreciated, and it was felt to be necessary, in

any review of the position, to take into account such

matters of general concern as the qualifications for

registry as a British ship, the status of British ships in

war, the work done by His Majesty’s Consuls in the

interest of British shipping and seamen, and the ques-

tion of naval courts at foreign ports to deal with crimes

and ofiences on British ships abroad.”

There are, in fact, very formidable difficulties in

the way of giving to the Dominions an unfettered

legislative power over British shipping. It is true that

such a power would apply to foreign ships also, but

there is a most serious difference in the two cases. In
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fact, it would turn out that the Dominions when they

imposed restrictions of an onerous kind would not be —
able to enforce them on foreign shipping without

exciting a measure of resentment which would be

translated into practical efEect by the foreign powers

concerned, in the shape of imfavourable fiscal treat-

ment of Australian imports. The Dominions are sensi-

tive to pressure of this kind, as can be seen from Mr,

Bruce’s obvious timidity in the face of possible Italian

resentment of the desire to restrict Italian immigra-

tion into the Commonwealth, and the profuseness of

the apologies tendered by him to the Italian Consul

for a boyish prank on the part of some Queensland

youths who tore down the consular flag. The Dominion

legislation would, therefore, in practice, if not in law,

be operative chiefly against British shipping, and

there would thus be an unfair differentiation in favour

of foreign trade. If, on the other hand, the Dominion

insisted on rigorous enforcement of its regulations

against foreign ships, the foreign power would prob-

ably, if not logically, retaliate by imposing difficulties

in its ports on all British shipping, and not merely on

the shipping of the offending Dominion.

Apart, however, from this important aspect of the

case, the question arises whether there is any equity

in permitting each Dominion to impose its own ideas

of what is necessary on British shipping. The nile

between foreign States—and the modem tendency of

the development of Dominion status is admittedly

towards giving them an autonomy in many matters

comparable with the sovereignty of foreign States—is

that they will not impose their own shipping laws on

vessels which merely visit their ports in pursuit of
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carter trade. There are of course exceptions, and any State

—^ may insist on certain minimum conditions as to

security being observed by all ships that visit her

ports. The Imperial Parliament has adopted regula-

tions as to load-lines and other matters to this purpose.

But it has never insisted on rigid uniformity; instead,

provision has been made in the Merchant Shipping

Acts^ providing for the acceptance of the regulations

of other countries when they in substance are adequate,

and regularly the shipping of most important countries

is exempted from observation of British conditions

when its own rules are sufficient. Moreover, and this

is a matter of prime importance, the Imperial Parlia-

ment avoids, as far as possible, interfering in the more
internal economy of foreign shipping, and, in special,

it is opposed to legislation bearing on hours of work
or pay or varying the terms of engagement. A similar

policy is usually adopted in foreign countries in

general. It is perfectly true that the United States is

a bad exception to the ordinary rules of international

comity in these matters, but there is nothing to be

gained by exaggerating the difficulties of merchant
shipping enterprise.

To the argument, that it was perfectly legitimate

for the Commonwealth to require that British ships

touching at Australian ports should comply with

regulations additional to those imposed by Imperial

legislation, the one and effective answer was given

by the Colonial Secretary in reply to the Governor-

General on September 18, 1908: “It is not desirable

that a British or foreign ship engaged in an oversea

voyage, which has complied fully with all the require-

^ See the Merchant Shipping (Equivalent Provisions) Act, 1926.
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ments of the Imperial Act at one British port, should

have to comply with some additional requirements

on the same subject matter at another British port,

and it is important that there should be no doubt as

to what the prevailing British standard at any moment
is. . . . Moreover your Ministers will remember that

if it is legitimate to Australia to make regulations with

regard to oversea ships from the United Kingdom
calling at Australian ports, itmust be equally legitimate

for the other self-governing Dominions and for the

Crown colonies to make similar regulations, and that

a hopeless confusion of authority would result from

the exercise by these Dominions and colonies of such

a power, . . . Your Government already have under

the Imperial Shipping Act of 1894 full power to survey

and detain any ship which there is any reason to

believe is unseaworthy, and this power could be ex-

tended if thought necessary in order to secure safety

of life.” This answer really supplies the rationale of

the Imperial position, and there seems to be no answer

to it. The proper mode of advance is clearly by means

of international agreement in order to secure the

acceptance, generally, of principles to ensure safety of

life at sea, and,though the Conference of 1913-14 failed

ultimately to bring about uniformity, and the British

legislation of 1914 to give effect to it has never become

operative, the matter has again been taken into con-

sideration and \iltimately agreement will be achieved.

TheDominions have no grievance if these international

rules are accepted as sufficient by the United ICingdom

and themselves, and if the United Kingdom claimsthat

British shipping should not then be subjectedtofurther

conditions than those internationally accepted.
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There are further considerations which tell against

any hasty change in the present position. There is, it

must be conceded, very serious doubt as to the power

to enforce in British ports generally the regulations

made by the Dominions for their registered vessels. It

is clear, despite doubts sometimes expressed, that it is

the purpose of the Merchant Shipping Act to give wide

power in this respect to local legislatures, though the

power is not vety well expressed in s. 735 of the

Act. That section simply authorises any colonial legis-

lature, by Act confirmed by the King in Council, to

repeal any provisions of that Act relating to ships

registered in the possession, and is totally silent as to

the actual measure of legislative power beyond this

right to repeal. But it is a legitimate interpretation to

hold that it is implied that the colonial legislatures can

fill up the lacunae left by repeal, and provide a code for

their registered shipping, and the Imperial Govern-

ment definitely accepted this doctrine in 1907. But it

is very difficult to say that any court outside the colony

concerned can enforce the legislation of a colony, and it

certauilyappearsproper that this lacuna shouldbemade
good, so that the Dominions may not find their author-

ity defied by ships registered there which disregard

their rules and do not return to the Dominion so as to

fall imder its power. Such ships might, apparently defy

all legislative control, on the score that, as registered

in the Dominion, they are exempt from the Imperial

Act, and that, as never visiting the Dominion, there is

no court to enforce its enactments.

It is clearly necessary that nothing shall be done

to upset the present principles of the registration of

British shipping, and that, if changes are desired, they
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should be made by common consent and embodied in ci^

an Imperial Act, which, under the new form of pro- _
cedure, may be rendered applicable by enactment in

the Dominions, thus preserving the doctrine of sove-

reignty. Nor can the Dominions desire that the Naval

Courts at foreign ports ^ shall cease to have authority

over their ships. The control of shipping is an extremely

complex undertaking and it can be made effective only

by the harmonious co-operation of both the Dominions

and the Imperial Parliament. It is clearly impossible

forthe Dominions, save at ridiculous expense, to supply

themselves with the vast apparatus of methods of con-

trol, and the services rendered by British Consuls in

respect of merchant shipping are now rendered under

Imperial legislation. It is clearly impossible also for any

Dominion Act to confer on British Consuls powers over

Dominion shipping which would be valid if questioned,

save as the result of express authorisation by the Im-

perial Parliament, and in these circumstances there

seems nothing to be gained by departure from the

principlethat the powers of the Consuls shall be derived

from Imperial Acts. Less importance, perhaps, attaches

to the argument based on the status of British ships in

time of war; it is an issue which really depends on the

decision idtimately arrived at as to the right of the

Dominions to remain neutral in time of war, and is not

essentially bound up with the powers of the Dominions

as to merchant shipping legislation. But it is well to re-

member that what is conceded to any Dominion must

be granted to the Irish Free State, and that its Parlia-

ment might, by imwise insistence on the exercise of its

powers,impose grave inconvenienceonBritish shipping.

* 67 & 68 Viot. 0. 60, as. 48O-865 6 Edw. VH. 0. 48, as. 67, 68.



240 SOVEREIGNTY OF THE BRITISH DOMINIONS

One other subject of Imperial legislation has lately

excited controversy in the Dominions. The Admiralty

jurisdiction of Colonial Courts was defined by the

Colonial Courts of Admiralty Act, 1890, under which,

in effect, the legislature of any British possession can

declare any court of unlimited civil jurisdiction to be

a Colonial Court of Admiralty. The powers of such a

court are defined to be those possessed by the Ad-

miralty side of the'High Court in England, and, under

the Act, many Admiralty Courts have been duly opera-

tive, for, even if no declaration is made, the Act pro-

vides that any court, in the possession, which has un-

limited civil jurisdiction may exercise the powers of a

Court of Admiralty. On this statute there has arisen

a curious controversy in Canada, which has not wholly

been stilled by the decision of the issue by the Privy

Council in the cases of the Yuri Mam and the Woron}

The statute confers on Colonial Courts the jurisdiction

which existed in England in 1890, and the question

which arose was, whether, as there had been an im-

portant extension of that jurisdiction for England by
an Imperial Act of 1920, the additional powers passed

automatically to the Canadian Court of Admiralty. It

was so held, in the first instance, in the Dominion, and

just exception was taken to the position thus created.

Canadian law had, it was asserted, been altered without

the slightest reference to Canada, which had to ascer-

tain the fact by studying Imperial legislation. It may
fairly be said that if this had been the true state of the

case, the Dominion complaint would have been more

than fuUy justified, and no excuse could have been

plausibly adduced for so serious a violation of Imperial

1 [1927] A.C. 906.
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comity. But the Privy Coxmcil had no difficulty in C!h_gter

holding that the whole view rested on an error. The —

1

British Act of 1920 never purported or intended to deal

with Dominion Courts, and, so far as any decision

rested on the belief that it did, it was a clear case of

misunderstanding.

There remains, however, the issue whether the Act

of 1890 is to be interpreted as imposing on the Do-

minion Courts of Admiralty a restriction to the powers

which were exercised by the British Admiralty juris-

diction in 1890, and as forbidding further advance.

Here it appears that the Privy Council is prepared to

regard favourably the extent of Dominion powers and

not to interpret the statute too technically as intended

to place limits on Dominion legislation. In the judg-

ment in the cases in question. Lord Merrivale deliber-

ately said, when expressing the views of the Privy

Council, that “what shall from time to time be added

(to the jurisdiction of colonial courts), or excluded, is

left for independent legislative determination”. There

is no doubt that, in the context in which it is placed,

the dictum applies to the legislative action of the

Dominions, and the only meaning which can be

assigned to the remark is that, in the opinion of the

Privy Coxmcil, it remained open for Canada, despite the

terms of the Act of 1890, to increase the jurisdiction of

her courts in virtue not of the special authority given

by the Act of 1890, but as a part of her sovereign legis-

lative authority. In point of fact, Canada has already

extended her authority by passing the Maritime Con-

ventions Act of 1914, in which she conferred on her

Admiralty Coxut jurisdiction in rem over claims for

damages arising from loss of Ufe, for such jurisdiction
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r was assuredly not possessed by the British Admiralty

Court in 1890.

The decision of the Privy Council has, rather para-

doidcally, not been received with munixed enthusiasm

in Canada,^ where it has been contended that the

dictum of Lord Merrivale does not mean what it clearly

does mean, or is wrong. Now it is clear that the remark

is a dictum, because it was in no wise necessary for the

decision of the case, and a dictum even of so eminent

a lawyer as Lord Watson has been examined and held

to be inaccurate by the Privy Council. On the other

hand, it is obvious, in view of the circumstances in

which the case arose, that the attention of the Privy

Council was fully directed to the whole of the issues,

and that the observation is naturally interpreted in the

Dominions as an invitation to their Parliaments to

follow the example of the Imperial Parliament and

increase the ambit of Admiralty jurisdiction. It would

indeed be embarrassing and most imfortimate if action

so iostigated were to be held invalid by the Judicial

Committee. It is perfectly true that a technical argu-

ment can be made out against the view of the Privy

Council, but it is not to be regretted that, in an im-

portant constitutional issue affecting the extent of

Dominion legislative power, the Privy Council should

decline to take a narrowly limited view. If the view

apparently held by the Privy Council is accepted, a

further restriction at present existing on Dominion

legislation will cease to be operative. Under Section 4

of the Act of 1890, colonial legislation on Admiralty

jurisdiction must be reserved, imless it contains a sus-

pending clause providing that it shall not come into

^ See F. B. Soott, Canadian Bar Beview, 1928> pp. 779-83.
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effect until it has been approved by the Crown. If,

therefore, legislation may be passed in virtue of the

general legislative power of the Dominions, that legisla-

tion will be exempt from this provision, and one more

restraint on Dominion freedom will be removed. If, on

the other hand, the Privy Council view is to be ruled

as inadvertent and to be explained away, then it is

clear that a relaxation of Imperial control is urgently

necessary, for there can be no justification in limiting

the Admiralty jurisdiction of Colonial Courts to the

boundaries set in 1890, when these have been enlarged

for England. It is, however, in any case, desirable that

the extensions made in the Dominions should not di-

verge from those accepted in the United Kingdom. In

this, as in other matters, uniformity in the Empire is

clearly most desirable, and involves no surrender of

Dominion sovereignty if it rests on agreement.^

^ No claim has so far been urged for the control of prize jurisdiction,

now regulated by Imperial Acts, perhaps because it is bound up with

the war prerogative.



CHAPTER XII

THE REPEESENTATIVE OP THE CROWN AND THE

SOVEREIGN

The Conference of 1926 had to deal with an issue

which probably would not have been presented to it

with the same force, had it not been for the unfortimate

conflict between Mr. Mackenzie King and Lord Byng
in the summer preceding its meeting. Lord Byng was

asked by the Prime Minister for a dissolution of Parlia-

ment, when the Government, owing to the failure of

steady support from the Progressive Party, was find-

ing it difficult to carry on effectively, and had been

challenged on the issue of the mismanagement of the

customs department, which, in fact, had been far from

properly controlled at one time, but which was in

process of reform. Lord Byng held that it would be

improper to grant a dissolution in these circumstances,

which might enable the Government to escape a vote

of censure, and the Prime Minister therefore resigned.

Mr.Meighen then was asked to form a Government and
did so, but was, of course, unable to carry on, and had
to ask for a dissolution which the Governor-General

had to accord, though the House of Commons was
hostile to such a step, especially as the whole work of

the session was wasted by the procedure adopted. The
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election ensuing resulted in the defeat of the new
Government, in a considerable measure owing to dis-

approval of the action taken by Lord Byng, for which,

of comrse, the new ministryhad to accept responsibility.

This unhappy ending to Lord Byng’s otherwise

most valuable career in Canada rendered it inevitable

that the Prime Minister should raise two issues in

which he had the support in special of the Irish Free

State and the Union of South Africa. He desired that

the practice of the Governor-General as regards re-

quests as to dissolution should be governed largely on

the lines applied in the United Kingdom. There is, in

point of fact, no Dominion traditioif* comparable to

that of the United Kingdom in these matters. In the

latter, the necessity of keeping the Royal name out of

political controversy, and of maintaining the Crown

as absolutely above party politics, has resulted in the

rule that the King will not refuse a Prime Minister the

right to ask the people to judge between him and his

opponents, and therefore, in 1924, His Majesty, with

the cordial approval of all constitutional experts, de-

clined to make difficulties about according to Mr.

Ramsay MacDonald the dissolution for which he asked,

although, if the same condition of affairs had arisen in

a Dominion, the duty of the Governor-General, accord-

ing to precedent, would rather have been to see if the

Government could not be carried on without a dis-

solution. It is clear that there was much to be said for

the doctrine that Dominion usage should conform to

British practice.^ It is not necessary to deny that in

the past the discretion of the Governor was perfectly

legitimate and even often valuable. But the growth

^ Keith, Imperial Unity and the Dominionst chap. v.
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oiwpter of Dominion status rendered such a doctrine as that

—1 held by Lord Byng obsolescent, and the opinion of the

Conferen6e was clearly in favour of the view now
advocated by Canada.

It would clearly have been unwise to attempt to

define, in any exact manner, the powers to be exercised

by the Governor-General, and the sound principle was

adopted of declaring that “it is an essential consequence

of the equality of Status existing among the members

of the British Commonwealth of Nations that the

Governor-General of a Dominion is the representative

of the Crown, holding in all essential respects the same

position in relation to the administration of public

affairs in the Dominion as is held by His Majesty the

King in Great Britain”. The exact application of this

opinion remains, of course, for the Dominions to deter-

mine as they think fit. The amount of authority exer-

cised by the King in the United Kingdom has varied,

and must vary, with the personality of the Sovereign,

his age, experience, and ability, and the qualities of the

Prime Minister from time to time. The influence of a

Governor-General must likewise depend on his per-

sonahty, but his brief tenure—^five years normally

—

of office, and the absence of the divinity that still en-

velops a King, naturally render it improbable that he

can ever exert much influence on the acts of his

Government, and in any event that influence must, to

be effective, be totally private. It would, however, be

a complete error to suppose, as has been done, that the

assimilation of the position of the Governor-General to

that of the King means the absolute loss of all per-

sonal decision. The strength of political tradition in the

United Kingdom reduces greatly the probabiliiy that
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personal intervention by tbe Sovereign will be neces- Oi^pito

sary to safeguard tbe Constitution, but it is clear that —

1

if a Minister who had obtained one dissolution of

Parliament were then defeated, and none the less asked

for another, the Eling would be compelled, in the in-

terests of the maintenance of the Constitution,to refuse

his request. In the Dominions likewise the Govemor-

Greneral must remain responsible in the last resort for

the protection of the Constitution from violation by

neglect of the fundamental rules of responsible govern-

ment, though in them also any such violation seems

remote from possibility.

The definition of the Governor-General’s position in

regard to the control of Dominion administration in-

volveda change in one of hisleading functions. Hitherto,

the rule had been absolute that the chief channel of

communication between the Governments of the Em-
pire was the Governor-General, and in 1911, when Sir

Joseph Ward proposed to substitute the High Com-
missioner as the more appropriate channel, the sugges-

tion was not accepted by the other Dominions and was

discouraged by Mr. Harcourt. But the demand for

equality of status had secured in 1918 the acceptance

of the view that Prime Ministers might commimicate

direct with the Prime Minister of the United Kingdom,

and the further step was now taken of declaring that

the use of the Governor-General in this way might be

deemed inconsistent with his position as the repre-

sentative of the King and give him the appearance

of actiug as an agent of the Imperial Government. It

was accordingly agreed that, where desired, the mode
of communication should be direct between Govern-

ment and Government, though it was not proposed to
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Chapter
xn.

vary the procedure in any case in which the Dominion

concerned preferred to adhere to the older rule. Ac-

cordingly, in 1927 the new procedure was adopted in

Canada, the Irish Free State, and the Union. At the

same time the Conference insisted that it was an essen-

tial feature in any change or development in the

channels of communication, that the Governor-General

should be supplied with copies of all documents of im-

portance, and, in gerieral, should be kept as fully in-

formed as is His Majesty the King in Great Britain of

Cabinet business and public affairs. It is clear that this

expression of Dominion opinion is little likely to be

given effect to in practice. It has never been the usage

in the Dominions to keep the Governor-General fully

au couranl with Cabinet business, and it is most im-

probable that he will be treated more favourably under

a system in which he has lost his former most interest-

ing function, that of serving as the intermediary be-

tween the British and the Dominion Governments. The

change may be regarded with some regret, for it is

impossible to deny that several Govemors-General of

Canada and of the Union served a useful purpose in

this capacity, but it was clearly impossible to deny the

desire of the Dominions, if they chose to press for its

acceptance.

Though the Governor-General has ceased to be an

agent of the Imperial Government, his position is still

not that of the mere figurehead of a Dominion Govern-

ment. The Constitutions grant to him the oflSice of re-

serving Bills, and the right to give instructions as to

reservation is vested in the King advised by the Im-

perial Government, and the Prime Minister of the

United Kingdom did not fail to intimate immediately
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after the Conference that this power was not surren- ciap^

dered, nor, as we have seen,^ did the Conference arrive 1

at any conclusion as to its abolition. It is obvious,

moreover, that, apart from Royal instructions, the

representative of the Crown would be bound on his own

authority to oppose resistance to any legislative meas-

ure contrary to his duty of allegiance and fidelity to his

oath of office and his position as representative of the

Crown. Hence, General Smuts’ dictum still applies; it

would be impossible for the Governor-General to assent

to any Bill which purported to destroy British sove-

reignty over the Union.

Moreover, it must be pointed out that the choice of

the Governor-General does not rest, as is claimed in the

Irish Free State, with the Dominion Government. The

position is defined in Article 3 of the treaty of 1921 by

which “the representative of the Crown in Ireland

shall be appointed in like manner as the Governor-

General of Canada and in accordance with the practice

observed in the making of such appointments”. This

means, as Mr. Lloyd George explained on December 13,

1921, “that the Government of the Irish Free State

will be consulted so as to ensure a selection acceptable

to the Irish Government before any recommendation

is made to His Majesty”. Unquestionably, this prin-

ciple is observed as regards all the Dominions, but the

recommendation is that of the Imperial Government,

with which the right to secure appointment, subject to

the King’s personal approval of his representative,

necessarily lies. The rather comic insistence laid by the

Irish Government on the occasion of the swearing-in of

the second Governor-General of the Free State, when
1 See p. 217 ante.
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it was stated that he had been selected by the Free

State Government for appointment, must, therefore,

be reduced to its true value. If it is desired that the

autonomy of the Dominions should be expressed by
the removal of all Imperial intervention in the ap-

pointment, the constitutional method is clearly to

amend the Constitution Acts, and it is by .no means
clear that such a proposal would commend itself to the

Dominions in general. The case of the Irish Free State,

in winch the authority of the King has disappeared

formally from the army, the courts, the civil adminis-

tration, and his effigy from the coins and stamps, is

always mi generis, and affords no precedent for

Dominion feeling in general.

There remains in the Royal instructions to the

Governor-General one provision imposing a personal

responsibility which may easily be withdrawn in the

normal case. Thus, in the instructions to the Governor-

General of Canada applied to Lord Willingdon by his

commission of August 6, 1926, it is provided in con-

nexion with the delegation of the prerogative of pardon
that : “Our said Governor-General shall not in any case,

except where the offence has been of a political nature,

make it a condition of any pardon or remission of sen-

tence that the offender shall be banished from, or shall

absent himself from. Our said Dominion. And we do
hereby direct and enjoin that Our said Governor-

General shall not pardon or reprieve any such offender

without first receiving in capital cases the advice of the

PrivyCoxmcil forOur said Dominion, and in other cases

the advice of one at least of his Ministers; and in any
case in which such pardon or reprieve might directly

affect the interests of the Empire, or of any country or
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place beyond the jurisdiction of the Government of caiaptor

Our said Dominion, Our said Governor-General shall, —

1

before deciding as to either pardon or reprieve, take

those interests personally into his own special con-

sideration in conjunction with such advice as afore-

said.” Historically these limitations are perfectly justi-

fiable, but manifestlythey have ceased to be compatible

with the status of the Dominions, and their disappear-

ance from the formal instruments, though doubtless

unnecessary from a practical point of view, is theo-

retically essential.

The attitude of the Irish Free State, in demanding

autonomy, was repeated in a curious and interesting

form in the objections which were duly raised against

the composition of the Council of State appointed by

the King on the advice of the Imperial Government to

exercise certain of the Royal functions during His

Majesty’s severe illness. The issue was reminiscent of

the claim made during the period when Ireland was free

from the paramount authority of the Imperial Parlia-

ment between 1782 and 1800 that it rested withthe Irish

Government and Parliament to decide what steps were

to be taken during the incapacity in 1789 of the King

to exercise theRoyal functions. But therewas, of course,

no real parallel between the cases, and the Irish claim

had no merits, though respect was paid to the wishes

of the Irish Government to the extent that the ratifica-

tion of thePact toRenounceWar and the letter of recall

of the Irish Minister at Washington were signed only

by the three members of the Royal Family on the

Commission. It is clear that Canada, whose powers are

the measure of those of the Irish Free State, neither

could nor would claim any right to control the exer-
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cise of the right of the King to select the members of

a Council of State appointed to relieve him of work

during his illness, and that the Irish attempt to assert

absolute equality with the United Kingdom, though it

has the foundation of the careless phraseology of the

Report of the Imperial Conference, is incompatible

with the express declaration in the Act of 1922, con-

firming the Free State Constitution, that the Imperial

Parliament reserved the right to legislate for the Free

State in any case where it could do so constitutionally

for the other Dominions.^

So again it is not within the power of the Dominions

to afiect the titles of the Crown, or to regulate the

succession to the throne, or the regency. These are

matters essentially appertaining to the Imperial Par-

liament, and the modification of this position, if it is

to be achieved, must come from agreement by the Im-

perial Conference, to the next meeting of which the

controversy of 1929 was duly relegated for considera-

tion. It is clear that there should be agreement to such

matters as the style of the Sovereign, and this was dtily

accorded at the Conference of 1926; the Royal title was

altered to read “George V., by the grace of God, of

Great Britain, Ireland, and the British Dominions be-

yond the seas. King, Defender of the Faith, Emperor of

India”, under the authority given by the Imperial Act

of 1927, which also gave to the Imperial Parliament the

official style of the Parliament of the United Kingdom
of Great Britain andNorthern Ireland. Any real dispute

on such issues is hardly probable in existing circum-

stances, but it is clear that any substantial change in

the succession to the throne would have to be made the

^ 13 Geo. V. (Sess. 2), o. 1, s. 4.
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subject of consultation with the Dominions, though the Chapter

power to legislate is clearly vested in the Imperial —

1

Parliament, despite the claims of the Dominions to

equality of status.^

1 So in Ireland the succession rested on the English Acts, as Ireland

was annexed to the Imperial Crown, but Scotland, as only in a personal

union, determined its own succession in the Act of Security, 1704. See

Ball, Irish Legislative Systems, pp. 80-82, 193.



CHAPTEK XIII

JUDICIAL APPEALS

Cha|^r No part of the Report of the Conference of 1926 is

marked by greater inconsequence than its pronounce-

ment on the subject of judicial appeals. From the

discussions it became clear “that it was no part of the

policy of His Majesty’s Government in Great Britain

that questions affecting judicial appeals should be de-

termined otherwise than in accordance with the wishes

of the part of the Empire primarily affected”. This

principle, however, would have led to consequences

which the Conference did not wish to face, and the

conclusion was immediately qualified, just as the de-

claration of status was immediately robbed of its chief

effect, by the reservation as to function. “It was, how-

ever, generally recognised that, where changes in the

existing system were proposed which, while primarily

affecting one part, raised issues in which other parts

were also concerned, such changes ought only to be

carried out after consultation and discussion.” It is

added that the Irish Free State, while waiving for the

time the question of immediate change as regards the

Free State, reserved the right to bring up the matter

again at the next Imperial Conference for discussion in

relation to the facts of that particular case.

264
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The right of the Privy Council to hear appeals from

all Dominion Courts was made statutory by the

Judicial Committee Act, 1844, which was passed pri-

marily to remove doubts whether the Committee could

admit appeals from Courts in the Colonies which were

not final Courts of Appeal, but incidentallyopportunity

was taken to state in absolute terms the right to admit

appeals. The jurisdiction is, therefore, statutorythough

it originally rested on the prerogative, and under the

Act the conditions as to appeals can be regulated by

Orders in Council of a general type which have statu-

tory force in the Dominions. Appeals lie either by

reason of the code of conditions laid down in these

Orders in Council—or in one or two cases by local Act

—or by special leave obtained from the Privy Council.

If such leave is given, the appeal is heard at a later date,

unless it is found possible and convenient to combine

the admission of the appeal with its hearing on the

merits. The submission of the judgments of Dominion

Courts to the revision of thePrivyCouncil isunquestion-

ably a distinct diminution of Dominion sovereignty,

and the position of the Council has not been unchal-

lenged. When the Supreme Court of Canada was

created in 1876, it was intended to forbid appeals to

the Privy Council, but the intention was defeated by

the warning that the Act to create the Court might not

receive assent, and as a result the Privy Council has

been the final arbiter of the interpretation of the

Dominion Constitution. In criminal cases, after the

irritation caused in Canada by the hearing of the ap-

peal in the case of Riel,^ condemned for his share in

the North-Western Rebellion of 1885, it was attempted

‘ 10 App. Caa. 676.
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Chapter to deny the right of appeal in criminal cases. The
Imperial Government of the day was not interested in

retaining the appeal, for the Privy Council is opposed

to acting in criminal cases, and the Act was allowed to

stand, for it escaped the notice of the advisers of the

Crown thatunder the ImperialAct of 1844 theCanadian

Act was void as repugnant to the general provisions of

that Act. Not until many years later was it found

necessary in Nadah’s case^ to pronounce finally on the

issue, and the Privy Coimcil then regretfully—seeing

that the pronouncement could benefit no one and must

arouse resentment at this over-riding of Dominion

sovereignty—declared that the Canadian Act was in-

effective to block the right to hear an appeal in a

suitable case. The result, therefore, is that the right of

the Privy Council to hear appeals from Canada is

wholly unfettered.

In the case of the Commonwealth of Australia, as

we have seen,* the position differs in one vital aspect.

In all ordinary matters the position is precisely as in

Canada. There lie appeals from the State Courts in the

one case, from the provincial courts in the other, both

as of right under the conditions laid down by Order in

Council, and by special leave, when the ordinary pro-

cedure is not applicable or is not applied. From the

High Court of the Commonwealth and the Supreme

Court of the Dominion appeals lie only by special leave.

But in cases which involve issues of the constitutional

rights of the Commonwealth and the States or of the

States iiNb&r se, no appeal can be brought to the Privy

Council save on a certificate from the High Court.

* Radian v. The. King, [1026] A.C. 482.

* See pp. 64-6 ante.
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Hence the final decision of constitutional issues in the

Commonwealth has rested as definitely with the High
Court as the interpretation of the Dominion Constitu-

tion has lain with the Privy Council. Australia, how-

ever, has, under the Constitution, a power denied to

Canada, for it is expressly provided that the Parlia-

ment may make laws limiting the appeal even in

non-constitutional cases, but no such Bill can be as-

sented to by the Governor-General, who must reserve it

for the Koyal assent. This condition has helped to

prevent any such Bill being brought forward in the

Commonwealth.

In the Union of South Africa the Constitution has

limited appeals to cases in which the Privy Council

grants leave to appeal from a decision of the Appellate

Division of the Supreme Court of the Union. The re-

striction is considerable as compared with the rules

under the pre-Union regime, when appeals could come
as of right and by special leave from several courts in

the various colonies, and the effect of the new regime

has been drastically to limit appeals. It is indeed ap-

parent that it was the desire of the Union Government

from the first that appeals should be infrequent, and

on the whole this aim has been fairly well achieved. It

must, of course, be borne in mind, in this connexion,

that the law of South Africa is Homan Dutch law, and

that on this branch of jurisprudence the Privy Council

is not specially expert.

In the case of the Dominion of New Zealand and

Newfoundland, the right to hear appeals by special

leave or as of right is unfettered, and such appeals

are regularly brought, though, as is natural, from such

communities casescome but rarelyto the Privy Council.
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The advantages and disadvantages of the appeal are— obvious and have repeatedly been canvassed. Doubt-

less the appeal is costly and rather slow; sometimes the

Privy Council has ignored local conditions and has

misimderstood local law; it more often evades the most

vital issues, and decides on some minor point, thus

disappointing those who hoped by an expensive appeal

at least to obtain general guidance. Far more serious

is the complaint that it is a violation of sovereignty

and inconsistent with national status. The advantages

which it offers are not less clear. It serves in some

measure to preserve uniformity in the interpretation

throughout the Empire of the English common law,

which, though eaten into by statute, is yet at the basis

of the legal systems of Canada outside Quebec, of

Australia, New Zealand, and Newfoundland. It is

authoritative on the prerogative of the Crown in the

Dominions, and from the Imperial point of view it has

the merit of being able to enforce the supremacy of

Imperial Acts, if they be called into question in the

Dominion Courts. Above all it is impartial, and it can

adjust with certainty the serious racial and religious

issues which present themselves in legal shape from

time to time in the case of Canada. Nor can it be denied

that at its best it possesses an abundance of legal talent

which it would be utterly unfair to expect to find in

the highest court of any Dominion. Moreover, under a

series of statutes, it has the advantage of including in

its membership a number of distinguished Dominion

judges whose services are regularly invoked whenever

possible.^

It is natural that efforts have been made to meet

^ Keith, Imperial Unity and the Dominions, pp. 379-88.
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the attack on the Court, based on the argument of o^ytar

status, by the suggestion that it should be made an —
Imperial Court in the fullest sense of the term, so that

appeals from the Courts of Appellate Jurisdiction in

England, Scotland, and Northern Ireland should be

brought before it. It would, of course, be strengthened

tohave apermanent representation ofDominion judges,

and it might also serve to provide the material for a

court which could act as an arbitrator if serious difEer-

ences of opmion ever arose between the Governments

of the Empire, such as would in the case of independent

States be referred to the Permanent Court of Inter-

national Justice. But these suggestions have never suc-

ceeded in achieving much support from politicians,

whether in the United Kingdom or in the Dominions.

The feeling of autonomy in the latter case militates

against the project, while the legal profession of the

United Kingdom is too conservative to contemplate

with equanimity the disappearance of the present

system imder which the House of Lords is the final

Court ofAppeal. Hence the issue stillremains essentially

one of the extent to which effect can be given to the

Dominion desire for the disappearance of the appeal.

A new element has, of course, been mtroduced into

this controversy by the creation of the Irish Free State.

The Government of the State has sought without ces-

sation to destroy the appeal; it did not include it in its

own draft of the Constitution and inserted it again

merely by compulsion, and it has endeavoured to render

the insertion of absolutely no account. The first case in

which its purpose was effectively carried out was that

of lAfnam v. Butl&r,^ where the point raised was merely

^ The Timea, December 8, 1926.
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that of the inteipretation of the Land Act of 1923. An
amending Act was at once passed in 1926 which de-

cided the issue in the sense taken bythe High Court and

by the Supreme Court. It thus became clear that no

private case need be brought to the Privy Council,

seeing that the power of the legislature would be used

to alter the law against the suitor. It remained to be

seen what would be done in cases in which the inter-

pretation of the Constitution was concerned, and the

controversy already noted^ over the interpretation of

Article 10 of the treaty, in its relation to the salaries

of officers retiring from the service of the Government,

established the precedent that, if the Constitution is

interpreted in a way displeasing to the Irish Govern-

ment, the Imperial Government must either amend it

or make good the loss to the Irish Government. The
same result had been arrived at in effect, in the earlier

case in 1924, when the Privy Council was asked to

advise as to the procedure to be adopted under the

provision of the treaty regarding theboimdarybetween

the two parts of Ireland. When that body announced

that the Northern Government could not be compelled

to nominate a representative to take part in the bound-

ary arbitration, the Imperial Government hastened to

undertake the amendment of the treaty to enable it

to appoint the necessary arbitrator.

In the circumstances, it may seem strange that the

Conference of 1926 gave only so xmcertain a voice in

favour of the abolition of the right of appeal in the case

of the Free State at least. It is true that the Beport

was arrived at before the developments in the case of

the Irish civil servants, but the position of the Triab

^ See p. 190 a»»te.
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Government was open and avowed; the Privy Council

in its view was a useless and undesirable Court,

^

which was not to be allowed to operate in respect of

Ireland. To agree to the abolition of its jurisdiction

might have appealed to a sense of statesmanship, but

this solution was rendered impracticable, or at least

undesirable, by considerations affecting other Domin-

ions. It was true, of course, that they had no direct

interest in the retention of the Irish appeal; no idea of

its importance as protecting the interests of Dominion

subjects against injustice in Ireland could or did arise,

and the motive was merely that of consideration of the

position which would arise in the Dominions if the Irish

request were granted. AustraUa was unable, it was

clear, to speak for the States, and could not pledge her-

self to any view in favour of abolition of the appeal,

which is a matter deeply interesting them also. The

constitutional method of procedure, indeed, in the case

of the Commonwealth, would have to be by means of

altering the Constitution, and no Australian Govern-

ment is at all likely to seek to move in this direction

for the time being. Canada again was faced with the

obvious fact that, whatever complaints Quebec might

make when her legislation was ruled invalid by the

Privy Council, or her claim to Labrador was overruled,

she had no intention of losing the valuable protection

of the Judicial Committee against any inroads on the

integrity of her rights imder the federal Constitution.

Mr. Mackenzie King, therefore, was bound to refrain

from securing a resolution in favour of the abolition of

the appeal, and his prudence was attested to be just by

‘ Mr. Blythe, DaU, February 20, 1929: “a bad, unneoessaiy, and

useless Court.”
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the very clear intimation made by the Premier of

Quebec ontheconclusion of the Conference, that Quebec

would not consent to any alteration of the Constitution

of the Dominion. Nor had any of the other Dominions

any serious grievance against the Council; the Union

might object to the appeal on the score of status,^ but

the almost complete cessation in practice of South

African appeals, and the fact that the Privy Council

had never had to decide one adversely to any principle

on which the Government has laid stress, prevented the

matter being one of bummg concern.

The retention of the appeal, therefore, rests in effect

onthe fact that in the Dominions, as a whole, there is no

clear demand for its abolition, and that considerations

of general policy render it unwise in the view of the

British Government to concede hastily in form, at least,

the Irishdemand. Itseems, however, that if thepressure

continues the appeal must be renounced formally as it

probably has been in practice. It is clearly inconsistent

with autonomy, if that is pressed to its logical conclu-

sion, and, while the other Dominions may not deem it

wise or desirable thus to stress the point, they cannot

be held to fetter the action of a Dominion that enter-

tains a strong dislike to the court. The position is un-

fortunate; it would be very desirable if it could be

arranged to carry out the suggestion of the reconstruc-

tion of the court as a final Court of Appeal for the

whole Empire, for Irishjudges could then take an effect-

ive part in the work, and contribute their valuable

services to the task of judicial interpretation. Such a

consummation, however, appears to be distant.

^ Contrast M, Nathan, Empire Oovemment, p. 66.
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HONOURS AND FLA08

In the region of the prerogative of honour the acquisi-

tion of Dominion autonomy remains far from perfect.^

But the issue is one which in the nature of things can-

not be treated as on a footing with the usual questions

of Dominion autonomy. The essential distinction was
clearly put by Mr. Chamberlain in his discussion of the

issue with Sir Wilfrid Laurier, who asserted that no
Canadian honour should be conferred without his re-

commendation. The Colonial Secretary pointed out

that the contention of the Canadian Prime Minister

was vitiated by the fact that honours were of Imperial

validity, and were largely valued on that account. If

they were merely local, then the local authority could

decide, but that would reduce their value. He conceded,

however, that political services in the Dominion should

not be rewarded save on the recommendation of the

Prime Minister, and that the latter should be consulted

on any recommendations which the Grovemor-General

should desire to put forward for recognition of services

to literature, art, science, or public welfare in general.

With this solution the matter rested, and the same
regime gradually applied to the rest of the Dominions.

‘ Keith, Responsible Oovemmml in the Dominions, Part V. chap. xi.
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There was, however, difficulty in the case of the Aus-— tralian States, for the Imperial Grovemment naturally

desired to use the advice of the Governor-General as

co-ordinating the suggestions which the States made
independently, and this point was adhered to despite

the objections of the States. The procedure was success-

fully vindicated by the consideration that it was not

the advice of the Cpmmonwealth Ministry which was

asked by the Secretary of State. He owed a duty to the

Crown, and he must be allowed to select the instru-

ments he thought best fitted to aid him in its per-

formance.

The war of 1914-18 with its lavish bestowal of re-

wards excited fresh interest in the question, and rather

unfortunate results from the Imperial standpoint were

brought about by the sale of honours in the United

Kingdom and the profuse scale on which minor honours

were awarded. It is unnecessary now to apportion be-

tween the Government of Canada and the Govern-

ment of the United Kingdom blame for the particular

honours which stirred up in the Dominion a deter-

mined effort toprevent further honoursbeingbestowed.

In the beginning, m 1918, the movement was chiefly

directed at hereditary honours—one particular peerage

had excited the deepest indignation, and the Dominion

Government sought to ease the strain by demanding

officially control of the issue. It was suggested that no

hereditary honours should henceforth be conferred in

Canada, and that steps should be taken to prevent any

honour granted to a Canadian British subject having

hereditary effect. Other honours, save those in respect

of war services or conferred by the King propno motu,

should be granted only on the advice of, or with the
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assent of, the Prime Minister of the Dominion. But

the Imperial Government would remain the authority —
to decide what classes and numbers of honours should

be available for the Dominion. Ingenious as was this

effort, it failed, and the Dominion by address in 1919

asked that the King might be pleased “to refrain here-

after from conferring any title of honour or titular dis-

tinction on any of your subjects domiciled or ordinarily

resident in Canada, save such appellations as are of a

professional or vocational character or which appertain

to an office”. It was also asked that the hereditary

titles, which had been created contrary to the principles

of the address in the past, should be made to terminate

at the death of their holders. It is an interesting com-

ment on the doctrine that the Dominions are autono-

mous and equal members of the British Empire that

the second part of the request was rejected by the Im-

perial Government. It is true that it would have been

more dignified for Canada not to prefer the request,

but it is clear that the British refusal marks the im-

perfect character of the sovereignty asserted for the

Dominions. The first part of the address has been

acted on by the Imperial Government and the prin-

ciple has been maintained despite efforts to persuade

the Dominion that respect for the Crown demands the

renewal of the system of awarding honours. The first

of thesewas made in 1923 when it was supported whole-

heartedly by Mr. Meighen but failed of acceptance.

Even the Canadian bar which had been expected at its

meeting in 1926 to approve the principle declined to

adopt a resolution in favour of the renewal of the

system, and, when a motion was brought forward in

1929 in favour of the resumption of the grant and most
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unexpectedly it received the endorsement of the Prime

Minister, the House of Commons, despite great efforts

to influence members, showed its common sense by re-

jecting the proposal. No impartial survey of Canadian

history can conceal the fact that the men who have

done most for the Dominion have normally not been

decorated. The system in Canada as elsewhere has

worked unsatisfactorily, and there seems no reason to

suppose that its revival would meet any public de-

mand in the Dominion.

Of the other Dominions, the Union under the Gov-

ernment of General Hertzog in 1926 adopted a similar

resolutionagainsttheconfermentofanyfurtherhonours

.

The motives which dictated this request were doubtless

somewhat mixed, and one of them was probably dis-

like of anything which introduced a personal element

of loyalty towards the Crown, which has often been re-

garded as one of the advantages of honours. Another

factor in achieving the result was the attitude of the

Labour Party, which, in the Union as in the Dominions

in general, opposes thegrant of honours, and thus stands

in sharp contrast to the rather exaggerated fondness

for honours exhibited by the British Labour Party dur-

ing its tenure of oflS^ce in 1924. The result, it must be

admitted, is distinctly curious, for honours are be-

stowed on British subjects in Australia, New Zealand,

and Newfoundland with general approval while they

are rejected in the Union and Canada.

In the Irish Free State the constitutional usage of

Canada is hardened, in its earlier form, into definite

law. Article 6 of the Constitution definitely provides

that no title of honour in respect of any services ren-

dered in, or in relation to, the Irish Free State may be
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conferred on any citizen of the Irish Free State except

with the approval of, or upon the advice of, the Execu-

tive Council of the State. In point of fact the Executive

Council has not thought fit to tender any such advice

and is hardly likely to do so at any early date. It is note-

worthy that the advice is made that not of the Prime

Minister but of the Executive Council as a whole. In

the United Kingdom the Prime Minister is the normal

adviser of theCrown asto honours, but in theDominions

there is no absolute rule, and the Prime Minister neces-

sarily consults with his colleagues, as he is bound to

avoid the difficulties which might arise if it were found

that he had ignored their wishes in such a matter.

Though the principle may now be said to be estab-

lished that no honour can be conferred on a resident in

a Dominion save with the approval of the local govern-

ment, it is equally clear that the local government can-

not tender advice on the question which is binding on

the Crown. Honours are imder the prerogative power

of the Crown, and they can be granted only on the re-

commendation of a Minister of the Crown in the United

Kingdom, who by this advice accepts the responsibility

of the grant. The King has, indeed, his personal right

to award decorations of the Royal Victorian Order, but

no other Order, even for the Royal Family, can be

granted save with the formal advice of the Prime Min-

ister, or in certain departmental cases, the Minister in

charge of the department.^ As responsibility rests on

the Minister, he must secure that the grant of honours

to the Dominions must not be on a scale which is un-

duly favourable to any one Dominion as compared

with other Dominions or the United Kingdom. More-

^ Parliamentary Paper, Cmd. 1789.
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Plater over, it is recognised that the King has a quite excep-— tional light to a voice regarding the use of the preroga-

tive in this regard, and the late King Edward VII. was

notoriously critical of long honours lists. The case of

honours, therefore, remains one in which the sovereign

control is necessarily divided. It rests with a Dominion

to decide whether any recommendation shall be made
for honours; it rests with the Imperial Government to

decide—subject to the King’s approval—^how far these

proposals from the Dominions can receive efiect.

There is, it may safely be said, no reason whatever

why a purely local honour should not be created by
local Act, nor, indeed, why the King should not be

deemed to be able to delegate part of the prerogative

power, so that local honours may be conferred% the

Governor-General. It may safely be said that such local

honours would not be ranked as of high value, and that

the holders would resent deeply the fact that they

would be regarded in the United Kingdom with the

sameeasy-goingcontemptthatattaches toforeign titles.

It is significant that, though the right of the Dominions

to issue medals has long since been recognised, the regu-

lar practice is, and has been, to obtain the Royal ap-

proval, so that these medals mayhave validitythrough-
out the Empire. In a similar manner the Dominions

have steadily striven to secure for the use of the title

Honourable accorded to Ministers, judges, and a few

other persons, the Royal sanctionand validity through-

out the Empire. The result has, imdoubtedly, greatly

increased the value of these honours, and the Canadian

House of Commons, while opposed to honours proper,

expressly approved the use of the styles Honourable

and R^ht Honourable. The latter style remains re-
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stricted to Imperial Privy Councillors, though it was c^^ter

desired by Sir John Macdonald to secure the title for —

^

the PriAry Council of Canada. There are, it is obvious,

certain objections to the grant of the style to members

of somewhat numerous and fleetingDominion Cabinets,

but the question may be revived as an issue of equality.

There is,instricttheory,nothingtopreventDominion

legislation to control the use of titles in the Dominions,

and the suggestion was at one time made that, if the

Imperial Parliament would not give effect to the desire

of the Canadian House of Commons for the passing of

legislation to terminate the hereditary effect of titles

granted to Canadians, it might at least be made illegal

to use the hereditary title in the Dominion. It would,

clearly, be impossible for the Imperial Government to

take exception to such a step as an encroachment on

the Imperial sphere, for it might well be a matter con-

cerning the peace, order, and good government of

Canada. But obviously it would be a distinctly futile

procedure, and Canadian common sense has been con-

tent to rest upon the accomplishment of the main de-

mand that the bestowal of honours on Canadians shall

cease.

The regulation of precedence, which once raised

difficulties, has long since been left to the Govemors-

Goneral and their Ministers. The approval of lists of

precedence by the Crown is a sign of the Royal interest

in these matters, and the recognition of its position by

the Dominions. But, though friendly discussions of pre-

cedence have been carried on between the Imperial and

the Dominion Governments, it is clear that no consti-

tutional issue now exists. The Dominions could, of

course, at any moment, regulate matters by legislation.
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but this is not necessary. On one point alone has there

been a curious insistence on disregarding the wishes of

the Dominions. The Colonial Eegulations, when appli-

cable to the Dominions, still maintained the rule that

British subjects who enjoy by birth or by dignity con-

ferred by the Crown do not lose that precedence when
resident temporarily or permanently in a colony. The

rule naturally was a dead letter in the Dominions, and

the edition of the Colonial Eegulations for 1928 no

longer has any application to Dominion affairs.

The question of flags in the Dominions has been

given a rather artificial importance as a subject of con-

flict between Dominion and Imperial views, for in

point of fact, though the question has raised serious

disputes locally, it has seldom caused much tension

between the Governments concerned. The Union Jack

is the flag of the Empire, because it isthenational flag of

the United Kingdom. It is the creation of a Eoyal Pro-

clamation of 1801, issued in virtue of the Act of 1800

for the Union of the United Kingdom of England and

Scotland with the Kingdom of Ireland, and it replaced

the flag created for the United Kangdom of England

and Scotland by the proclamation of QueenAnne irnder

the Union Act of 1707. As the Imperial flag it can be

displayed throughout the Empire, and any deviation

from it has been the result of special circumstances.

For use on ships belonging to British subjects the

red ensign is prescribed by Section 73 of the Imperial

Merchant Shipping Act of 1894, and the use of any

other national ensign, except the Union Jack, or of the

colours or pendant of His Majesty’s ships, is an offence

punishable by a fine of £500, unless warrant is granted
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by the King or the Admiralty for the use of such a flag.

This statute cannot be varied by Dominion legislation,

but ample provision has been made, by the grant of

warrants from the Admiralty, for the adoption by each

Dominion of a distinctive flag when desired for use on

its merchant shipping, while, as has been seen,^ the

flag to be used by the Dominion navies was settled by

agreement at the Imperial Conference of 1911. The

difficulties which have arisen in the Dominions have

concerned not this issue, but that of the use of a dis-

tinctive flag on land.

It is clear that, in the absence of any law regulating

the use of flags on land, it is open to any Dominion

Government to use any flag that it deems appropriate.

Usage has changed from tune to time; thus, in the case

of Canada, not long after federation, the use of the red

ensign with the badge of Canada in the fly was adopted

officially and the use was maintained until 1904, when

it was determined to substitute the Union Jack. The

issue has since been revived, but the proposal of Mr.

Mackenzie King’s Government to consider the crea-

tion of a new flag failed to excite any enthusiasm and

the project has been shelved for the time being. The

issue is clearly not one of principle as between the

Imperial and the Dominion Governments, but a matter

of feeling among the people of the Dominion. TheUnion

Jack is valued by many as symbolising the imity of

the Empire, and connexion with the mother country,

while a new national flag appeals to those who have no

historical ties with the United Kingdom and are more

concerned to emphasise the special nationality of the

great Dominions.
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Chapter
XIV.

In Australia the problem of unity with the Empire

and distinct personality has been solved apparently

with perfect satisfaction to all concerned by the general

adoption, on the wish of the House of Representatives

of the Commonwealth in 1904, of the British blue

ensign with a seven-pointed star in the lower staff

quarter and the Southern Cross in the fly. Its adoption,

by military orders, as the flag to be used by the troops,

and its use in the war of 1914^18 , has rendered it more

than ever the national Australian flag, and it has been

regularly used for the buildings owned by the Common-
wealth Government in the United Kingdom and else-

where. The design was definitely submitted to the King

for his approval, and His Majesty’s acceptance of the

design was advised by the Secretary of State for the

Colonies, and this principle was applied to the red en-

sign for use on the mercantile navy of the Common-
wealth by the Admiralty warrant of June 4

, 1903 . The

ready acceptance of the position adopted by Australia

was doubtless facilitated by the case of New Zealand.

The national flag of that Dominion was determined by
an Act in 1901 ,

which, after reservation, duly received

the Royal assent in 1902 . It is composed of the blue

ensign, having on the fly the Southern Cross as re-

presented by four five-pointed stars with white bor-

ders. There was some hesitation on the part of the

Imperial Government to sanction the Act, but that

arose merely from the fact that in its original proposal

the Government had proposed to make the flag the

national flag for all ships as well as for use on land. This

would have run counter to the Admiralty policy which

restricts the use of the blue ensign to Government

ships, and the Act, as finally allowed to take effect,
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declared the flag to be recognised for general use on

shore and on all vessels belonging to the Government

of New Zealand, or which are, from time to time, per-

mitted by warrant from the Admiralty to use the flag.

It is clear, therefore, that in seeking to establish a

national flag for the Union in 1926-7^ General Hertzog

was not striking out on an entirely new hne of action.

But his insistence that the Union Jack should not form

the foundation of the new flag was a definite departure

from the rest of the Dominion precedents and was only

inspired by the desire to claim that the Union pos-

sessed sovereign independence. The issue was embit-

tered by this undercurrent of hostility to the British

element in the Union, which was manifested repeatedly

on the part of the Nationalist Party, and it was most

fortunate that at the end national sanity prevailed and

a fatal conflict over the matter was avoided. “I wish

to express”, telegraphed the King when the issue was

settled, “my heartfelt satisfaction at the solution of

the flag question, and I earnestly trust that the spirit

of tolerance, conciliation, and goodwill may continue

to animate all parties and unite them for the conunon

weal”, an aspiration which, unhappily, events have not

proved to be justified.

The case of the Irish Free State is, as usual, sui

generis. The adoption of a distinctive flag there was

carried out without any reference to the Imperial

Government, and has been maintained on this basis.*

The plan of passing an Act to provide definitely for the

adoption of the national flag would appear natural,

^ See p. 60 ante.

* D. Qwynn, The Irish Free State, pp. 61-6. The true colours are

orange, white, and green; the origin of this admixture is obscure.
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but the suggestion has been finniy negatived by the— Government, for no very obvious reason, and the flag

has been recognised on several occasions formally by

the Government of the United States. The Free State,

however, is still subject to the terms of the Merchant

Shipping Act, 1894, which it is powerless to alter, a

fact which may account for reluctance to legislate.

Such legislation would necessarily have to respect the

rules laid down by the Imperial Act, as was the case in

the New Zealand legislation, or would be vkra vires.
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THE DEVELOPMENT OF EXTERNAL
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CHAPTER XV

THE EVOLUTION OP THE TREATY POWER

In Lord Durham’s time the control of the Imperial

Government over the external afEairs of the Dominions —

^

was complete and unquestioned. Even in the period

of very wide colonial independence in the American

colonies, the Crown had not parted with its authority

in this regard. The Governors and the Proprietors were

permitted no more than the minimum authority neces-

sary to defend the colonies from the hostility of the

Indian tribes, whether by military action or by the

conclusion of treaties, and the tribes were at no time

treated as being States of international status.^ The

presence of the United States on the Canadian bound-

ary rendered the strict exercise of Imperial authority

of special importance, and the issue was necessarily

very vividly present to the mind of Lord Durham, who
had to deal with the difficult and delicate effect on re-

lations between the Empire and the United States ex-

cited by the Canadian seizure and the destruction of

the Caroline as a precautionary measure against inva-

sion. It was, therefore, inevitable that he should re-

serve thewhole subject of relations with foreign Powers,

and it is significant of the general recognition of the

* See E. B. Qreene, The Provincial Governor, pp. 106-10.
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justice of this outlook that Joseph Howe, in his letters

to Lord John Eussell on responsible government,

countered the latter’s arguments against the conces-

sion of that system, which were largely based on the

issue of foreign relations, by reiterating the fact that

the colonies did not demand any powers in these

matters inconsistent with final Imperial control. The

colonies e2q)ected the Imperial Government to give

full consideration to their needs, but they conceded

the final voice to the sovereign authority in the

Empire.

In point of fact it proved, on the whole, fairly easy in

the period before the war of 1914-18 to combine the

recognition of the final authority in ertemal afiairs

of the Imperial Government with the claims of the

colonies. By 1914 it may fairly be said that the system

had been moulded so that in matters commercial the

Dominions had all the powers which they desired or

required, and that in matters more directly political

they had achieved most of what they wished and

what could be obtained for them, and that future

advance was open to them without any objection of

the Imperial Government but was retarded by their

own reluctance to engage themselves in matters which

seemed of remote interest. It was, in large measure, the

war that awakened the Dominions from their tendency

to prefer a policy of isolation and freedom from en-

tanglement in foreign affairs. They then realised that

they could not remain unaffected by any great inter-

national upheaval, and they drew the inevitable con-

clusion that they must undertake the obligation to

take a real interest in the process of international

affairs.
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The steps of the development may be traced under

the heads of commercial and political afiairs.^

I. Commerddl Negotiations

It was natural that the British Government should,

in its early treaties, have stipulated for the inclusion

in their benefits of the whole of the British possessions,

and this plan was adhered to long after the grant of

responsible government, without eliciting any protests

from the colonies. Thus, the colonies were included in

a treaty with Switzerland in 1856, with that with

Russia of 1859, and in that with Austria and Hungary

in 1876. What is stiU more striking, and was to prove of

importance later, was that in the treaties with Belgium

in 1862 and with the German Zollverein in 1865 the

Imperial Government not only included the colonies,

but was generous enough to give to these States as

favourable treatment in the colonies as was at any

time conceded to British imports into them. It was not

untU 1877 that representations from Canada induced

the Imperial Government to announce a change of

policy. Henceforth there would be no automatic in-

clusion of the self-governing colonies in the treaties

negotiated by the United Kingdom, but they would,

if possible, be given the opportunity to adhere within

a period of two years. This was obtained first in 1882

from Montenegro, and then in 1883 from Italy, and the

practice since has been imiform. It was later supple-

mented by the sensible plan of consulting the Domin-

ions, when undertaking commercial negotiations, as

to whether they desired any special concessions which

^ Keith, Besrxmaihle Oovemment in the Dominione, Part V. chap, v.



28o sovereignty OF THE BRITISH DOMINIONS

might be borne in mind when the issues were being

discussed, and Newfoundland in special has been bene-

fited by Imperial action in this regard.

It soon was felt in the Dominions that the restric-

tions imposed by the older treaties were burdensome,

and the demand arose for relief from restrictions which

had been imposed without consultation with the

colonies. The vital issue arose as regards the treaties

of 1862 with Belgium, and of 1865 with the ZoUverein,

for at the Ottawa Conference of 1894, convened by
Canada and attended by most of the self-governing

colonies, the demand was voiced that, as a preliminary

to Imperial preference, there should be abolished the

restrictions which compelled the concession to these

two powers of any benefits given to British imports

into the colonies. If these two treaties had been con-

fined in their effect to the countries concerned, the

issue would perhaps have been less serious, but, by
virtue of the most-favoured-nation clause in many
other treaties, the same privilege was assured for nearly

all those countries which were competitors with the

United Kingdom in the colonial markets. The request

of the Ottawa Conference was not, however, held valid

by the Imperial Grovemment. It was ruled that the

disadvantages which would arise from the termination

of the treaties in question would probably outweigh

anything to be gained by preferences given by the

colonies. In estimating this attitude, it must be re-

membered that there was then no definite assurance

of any concessions by the colonies, and it was certain

that Oermany would resent the proposed termination

of the treaty. The situation changed in 1897, when the

issue was once more raised, at the Colonial Conference
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of that year summoned by the Imperial Government. 0^^
There was now the solid assurance of the Canadian —

^

determination to granta preference, and the undoubted

fact that under the treaties it could not be conceded

effectively, and accordingly the necessary steps were

taken to terminate the treaties in 1898. The event

proved that the fears of German retaliation were not

unfounded. To the United Kingdom and the rest of the

Empire Germanyindeed granted favourabletreatment,
but she penalised Canada. In retaliation Canada im-

posed a surtax on German imports, and a long tariff

war ensued, which was terminated only by German

surrender in 1910.

The decision of 1 898 was followed by a most prudent

step. It was decided that, if possible, foreign countries

should be induced not merely to permit the separate

adherence of the colonies to commercial treaties, but

also their separate withdrawal, on due notice, without

impairing the validity of the treaty. This would ob-

viate the disagreeable necessity of terminating a treaty

for the whole of the Empire. The concession was first

gained from Honduras and Uruguay in 1899, and since

then separate adherence and withdrawal have been

asked for and conceded in all commercial treaties. A
further concession has of late been asked for and often

given; if a Dominion gives most-favoured-nation treat-

ment to any foreign country, that country binds itself

to accord such treatment to it, so long as the condition

exists. This one-sided arrangement for the benefit of

the Dominion has naturally been declined by Germany,

but most States have accepted it.

There remained the question of obtaining power for

the Dominions to withdraw separately from treaties
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into which they had entered deliberately by accepting

obligations under clauses permitting separate adher-

ence. The matter, in various forms, was raised at the

Colonial Conferences of 1902 and of 1907, and the Im-

perial Conference of 1911, and, very obligingly, the

greater number of Powers afEected have consented to

allow the modification of their treaties in order to

confer on the Dominions the right of separate with-

drawal, though Italy insisted that the treaty of 1883

must stand as a whole, and the rest of the Empire did

not desire to terminate it merely to meet the wishes

of Australia.

The system thus created is obviously one of special

advantage to the Dominions, which are given rights

without responsibilities save such as they deem ad-

vantageous. But the matter is even more to their

advantage under the British treaties. According to the

claim of the British Government, to which foreign

Powers have by acquiescence consented, the privileges

which commercial treaties secure for British subjects

apply to such subjects wherever they may be domiciled

or resident, and therefore Dominion British subjects

are entitled to them in the fullest measure, although

the treaty itself is not accepted by the Dominion or

has been brought to a close by the withdrawal of the

Dominion from its obligations. The benefits thus

secured are, even under the latest type of trealy, very

important. Thus, that with Germany of 1924 gave to

all British subjects most-favoured-nation treatment in

Germany in respect of the acquisition of property, and

the same rights as nationals in respect of its disposal

or export or inheritance. Similarly, most-favoured-

nation treatment was conceded as regards entry and



DEVELOPMENT OF EXTERNAL SOVEREIGNTY 283

residence and exercise of professions. British subjects

are excused from military service, and from administra-

tive, municipal, and judicial functions other than jury

service, and are exempt from forced contributions in

lieu of military service and military exactions, other

than those connected with the ownership of land or

compulsory billeting. The only disadvantages which

accrue to Dominion British subjects affect the produce

of the Dominions, which is not granted thesame favour-

able treatmentas that grantedto the United Kingdom,

unless the Dominion accepts the obligation of the

treaty. The position is very greatly in favour of the

Dominions, and it would be impossible to deny that

Japan, for instance, might well feel it inequitable that

Australians should enjoy free right of residence in

Japan, while Japanese are scarcely admitted to the

Commonwealth. But it can hardly be doubted that the

rights in question could not be refused without altera-

tion in the treaty, and this fact should be reckoned

among one of the very real gains to be derived from the

British Imperial tie to the Dominions. The exact effect

of the refusal of a Dominion to accede has not, so far,

been seriously questioned by any foreign Power; it is

doubtless a matter which would have to be referred to

the Permanent Court of International Justice in such

a caseas that of Siam, where that Courtis contemplated

as the authority to resolve doubts as to the interpreta-

tion of the latest treaty with the United Kingdom

(July 14, 1925).

But the advantages to be gained by general treaties

are not those in which the Dominions are specially

interested. Local conditions naturally render it desir-

able to seek special concessions for important e^orts.
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o^^ter and to earn them by corresponding concessions on—1 selected foreign imports. The attitude of the British

Government in these matters was, from the first, above

reproach. The claims of the colonies were candidly

conceded the moment that the old regime of the

navigation system was departed from, and the needs

of Canada in consequence of the loss of preference on

the adoption of free trade as a British policy were

frankly recognised. It was not the fault of the British

Government that the United States took so long to

make up its mind to accord a measure of reciprocity

as it did in 1854, largely thanks to the diplomacy and

the champagne of Lord Elgin’s mission. No better

representative of Canadian interests than that diplo-

mat could have been chosen, though the way had been

prepared by the efEorts of the British Minister and a

number of unofficial promoters of closer commercial

relations. The principle that Canadians should take the

essential part in the negotiations, though, of course, in

association with the British representative at Washing-

ton, was readily agreed to by the British Government

in 1865, when the question of securing a renewal of the

Reciprocity Treaty was under consideration. The atti-

tude then adopted was followed by the association of

the Prime Minister of the Dominion in 1871 in the

conclusion of the Treaty of Washington, which deeply

afiected Canada, and for a time restored harmony in

respect of the relations between the United States

fishermen, exercising their rights imder the unfortunate

convention of 1818, and the Dominion Government.

In 1874 futile efforts were made by Mr. George Brown
to secure a commercial agreement from Washington.

The matter was definitely regulated in the years from
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1879, when the efforts of Sir A. Galt and Sir Charles

Tapper were directed to the issue. Canada then, under —

1

its new tariff policy, was anxious to open negotiations

for concessions with Spain and other foreign countries,

and the Foreign Office was willing that the attempt

should be made. It was, however, laid down in the first

instance in 1879 that the position of the Dominion

representative was to be that of a subordinate assistant

of the British representative, but that claim was later

abandoned under the insistent pressure of Sir Charles

Tapper, and it was agreed in 1884 that, if a treaty were

concluded, he could sign it together with the British

representative on behalf of the Crown. In J)oint of fact

the negotiations came to nothing, but in 1893 a treaty

was actually arranged with France which Sir C. Tapper

duly signed together with the British Ambassador and

Sir J. Crowe, just as he had signed in 1888 together

with Mr. Chamberlain the abortive Treaty of Washing-

ton with the United States. The French treaty was

essentially the work of Sir C. Tapper, and the precedent

set was followed in 1902 when Sir R. Bond, Premier of

Newfoundland, was allowed to sign a convention with

the United States in conjunction with the British

Ambassador, but, unlike the French treaty, this

instrument failed to receive ratification.

A furtheradvancewasmadein 1907 and in 1909. The

Canadian Government was anxious to arrange a more

comprehensive treaty with France, and for this purpose

it deemed direct negotiations at Paris with the French

Government essential. It proposed that the British

Ambassador should not take part in these negotiations,

the details of which were essentially Canadian, and this

claim was readily conceded by Sir E. Grey on the dis-
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c
^^

ter tinct condition tbnt the British representative must

—1 sign any convention finally agreed to after it had been

approved by the British and the Canadian Govern-

ments, and that ratification should take place after

final examination by both Governments. This pro-

cedure was resorted to even by Canada as late as 1923,

when the treaty with Italy was signed at London by

Canadianand British representatives, andthe procedure

was defended byMr. Fielding as eminently satisfactory.

The conditions regulating the treatment of these

issues were explicitly stated in connexion with the

proposed negotiations between Canada and the United

States in 1865, and they were reiterated by Lord Ripon

on June 28, 1895, when expressing the views of the

Imperial Government on the discussion of this issue

at the Ottawa Conference of 1894. The Imperial

Government was perfectly willing to permit separate

negotiations, but laiddown certain conditionsregarding

them. The mode of procedure must secure that the

interests of the Empire as a whole must be duly con-

sidered, though it was recognised frankly that the

commercial and financial policy of the United King-

dom could not be regarded as the standard by which

negotiations were to be judged. But the concessions

made to any country in a treaty must at once be ex-

tended to any other country which was entitled to

most-favoured-nation treatment, and the Imperial

Government must be satisfied of the legislative ar-

rangements to secure this end before ratification could

be accorded. Secondly, it was essential that any ad-

vantages conceded to any foreign country shoiild at

once be extended to all parts of the British Empire:

thus, in 1892, the Canadian Government had made it
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clear to the United States that it would not consent Oh^pu

to any arrangement under which that country would
^ '

obtain favours denied to the United Kingdom, and,

conversely, the Imperial Government had refused to

ratify the proposals made by Sir K. Bond that New-
foundland should accept from the United States con-

cessions denied to Canada in return for a discrimination

in favour of United States imports over those from the

Dominion. Thirdly, no colony should seek anadvantage

from a foreign State which would operate seriously to

the disadvantage of the United Kingdom or some other

part of the Empire. Any case where such a possibility

arose should be the subject of earnest consideration

and balancing of the loss to the Empire as against the

possible gain to the colony concerned. These conditions

were carefully observed, save in the case of the New-

foundland agreement with the United States of 1902,

when, byan accident, the BritishAmbassadorconsented

to the insertion of a clause giving to the United States

national treatment for certain imports into the colony.

This provision did not technically violate the principles

of 1896, but by preventing the grant of any British

preference it was deemed to have run counter to the

spirit of Empire policy, and it is possible that the

Imperial assentto the treatymight have been withheld;

the difficulty never arose, as the treaty was rejected by

the Senate, which deemed it too favourable to the

Newfoundland fishing industry.

The rules laid down in 1895 expressly negatived the

idea that the colonies should be granted any formal

power of the making of treaties independently of the

United Kingdom. This project was first pressed seri-

ously in the case of New Zealand and the Australasian



288 SOVEREIGNTY OF THE BRITISH DOMINIONS

colonies in the discussions between 1869 and 1872, to

which reference hasbeenmade, of thepossibility of tarifE

preferences between these colonies. Connected with

this issue was the question whether the colonies ought

not to be allowed to enter into special agreements for

themselves with other States, but the Imperial Govern-

ment negatived the proposal and the issue passed ofE

with the concession to the colonies of the right of

granting inter-coldnial preferences by the Act of 1873 .

The experience then achieved by the colonies of the

difficulties of coming to any agreement for preferences

among themselves doubtless did something to diminish

the eagerness for the treaty power, and it was not

pressed at the Ottawa Conference, so that Lord Ripon

could safely say that there was no real demand for

the grant of an authority which would result in the

weakening of the ties of Empire. None the less the idea

lingered on and was carried out in substance, though

not in form, in Canada in 1910 . The long tarifE war with

Germany, waged as the result of the British preference

given by Canada and the withdrawal of the Empire

from the Zollverein Treaty of 1866 ,had gone steadily in

the favour of the Dominion. The astute statesmen of

Germany recognised facts, and decided to capitulate,

and the capitulation was intimated through the Ger-

man Consul-General. In return, by Order in Council of

February 16
,
1910, imder the Customs Tariff of 1907 ,

the surtax levied on German imports was abandoned.

This was followed by informal negotiations with Italy

through the Royal Consul, towhich effect was given by
another Order in Council, and, similarly, concessions

were made to Belgium and the Netherlands. This series

of informal arrangements was completed by an agree-
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mentwith theUnited States, underwhich theDominion

secured the benefit of the normal rates of the Payne-

Aldrich tarifi.

These agreements were noted by the Imperial

Government, but as they were all carried out in the

Dominion by mere legislation, and no formal treatywas
considered necessary, no exception was taken to the

procedure adopted. But the matter was carried very

much further by the decision adopted by Canada to

renew the negotiations for reciprocity with the United

States which had for generations fascinated the minds

of Canadian statesmen. Accordingly, on January 21,

1911, there was signed at Washington by two Canadian

Ministers an agreement with the United States Secre-

tary of State which provided for a considerable measure

of reciprocity in trade. Neither party desired a treaty;

both preferred that there should merely be an under-

standing, which would obviate the necessity of securing

the two-thirds majority of the Senate requisite in the

case of a treaty. The agreement was concluded without

the intervention of the Imperial Government save in

so far as the Ambassador presented the Canadian

Ministers to the Secretary of State. Nothing was ac-

cepted by the Dominion Government which it thought

likely to affect injuriously British interests, but natur-

ally it had inadequate information on this point, and

it is possible that certain classes of English exports to

Canada would have suffered severely from the carrying

out of the scheme. The President of the United States

held that the arrangement might prove an important

factor in diverting the current of Canadian national

life, and more indiscreet supporters of the measure

hailed it as a masterstroke in the policy of securing
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Canada for the United States. In the Dominion it was

at first gladly welcomed by practically all sides of

public opinion, for all the party leaders had at one time

or other favoured closer relations with the enormous

American market. But the policy of speedily obtaining

the necessary legislation was not adopted, and opinion

gradually turned against the proposals, largely under

the infiuence of the fear lest the Dominion might be

attracted into too close relations with the United

States. The cry of loyalty to the Empire which had

served Sir John Macdonald so well in his last electoral

campaign was revived by the Conservatives, and when
the Ministry decided to test the opinion of the country

by a dissolution, the rout of the Government forces

was decisive. The episode undoubtedly had the effect

of discrediting this informal type of negotiation for

some time, and when the matter was to be revived

after the war, Canada had ceased to desire to arrange

matters informally, but desired to have full control of

the treaty power.

Commercial treaties essentially requirein the British

Empire legislative provisions to give them effect, and

the rule from the first was that such legislation would

normally be passed in the colony concerned, though the

Imperial Parliament might have to step in to imple-

ment undertakings which the colonial legislature might

hesitate to fulfil. But it is entirely a matter of domestic

concern which legislature acts, and no foreign Power

has any right to demand that the Imperial Parliament

must take the requisite steps. A heated controversy on

this issue was carried on by Mr. Bayard, United States

Secretary of State, in 1886, in connexion with the

fishery controversy between Canada and the United
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States. He contended that Canada was non-existent

from the point of view of the United States, and that —

1

the Imperial Parliament alone could and should carry

out any obligations incumbent on the Crown. The

British reply absolutely repudiated the claim, and per-

tinently pointed to the fact that in both the reciprocity

treaties of 1864 and 1871 it was expressly provided that

the provisions were to be approved by the provincial

legislatures concerned. The United States’ claim then

dropped, and equally firm was the British rejection of

the French claim in 1891-2 that France was entitled

to demand that the Imperial Parliament should legis-

late to protect the rights of her fishermen in the waters

of Newfoundland. The British Government readily ad-

mitted the obligation of securing these rights, but in-

sisted that the method of doing so must be left to its

discretion. In point of fact a Bill was made ready, and

would have been introduced and passed through Par-

liament to safeguard the position, if the Newfoundland

Government had remained intransigent, but, in face of

this insistence, that Government capitulated. In 1907,

however, it became necessary to issue an Order in

Council under the Imperial Act of 1819,^ passed in

order to give authority for carrying out the treaty of

1818 with the United States, according to the American

fishermen certain rights in the waters of the colony.

But in the following year matters were restored to

normal, and the Order in Council was forthwith

revoked.

^ Not under the prerogative as held in Corbett and Smith, Co/Midxi

and World Politics, p. 26, n. 1. The Crown has lost all prerogative

right of legislation by granting a representative constitution in 1832*
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11. PolUiml Negotiations

During the pre-war period the colonies were re-

garded as entirely without foreign relations proper, and

accordingly no diplomatic agents were accredited to

them, and foreign Governments were represented only

by consular officers. The appointment of these officers

was, of course, subject to the approval of the Crown,

and this was accorded by the Imperial Government

without any intimation to the Dominion concerned in

the case of consuls de carrih'e, on the obvious ground

that it would be impossible for a Dominion Govern-

ment to take exception to a regular consular officer

who had had no connexion with the Dominion, and

could, therefore, not be imacceptable on personal

grounds. In other cases, the consent of the Dominion

was regularly asked before recognition was accorded,

on the very sensible ground that local residents might

be open to some objection which the Imperial Govern-

ment could not guess. As we have seen, there arose in

Canada a slight tendency for these officers to go beyond

the limits of purely consular functions, and the Prime

Minister of the Dominion went so far in 1910 as to

speak of them as performing quasi-diplomatic func-

tions, which might justify the raising of the question of

their precedence. But this project did not mature, and

consular officers remained devoid of formal diplomatic

status, though not rarely rather important business

was carried on through them. Thus the Canadian

Government in 1907 listened with courteous attention

to the representations made through the Japanese and

Chinese Consuls regarding the damage done to the

property of their compatriots by the rioting at Van-
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couver. The Dominions, for their part, were represented

abroad by Trade Agents or officers of similar status,

and for diplomatic or consular action relied on the ser-

vices of the British diplomatic and consular services,

which were placed readily and gratuitously at their

disposal. The chief duties of the Washington Embassy
soon became recognised as the dealing with Canadian

afiairs, and Canadians made free use of the consular

officers in the various parts of the United States, as did

Australians of those stationed in the French territories

in the Pacific.

On foreign policy in general the Dominions had no

desire to express their views, but on the other hand

they e:^ected matters which affected their special in-

terests to be adjusted according to their aspirations.

The Imperial Government had a most difficult part to

play. It was concerned with the great European prob-

lems of the day, and with its delicate relations to the

United States. It was conscious that no military or

naval efforts which could be made by the Empire would

avail to protect Canada from an attack by the United

States, which would at least do infinite damage and

might prove impossible of effective retaliation. In a very

critical period between 1880 and 1886 it was hampered

by its commitments in Egypt, and by the determina-

tion of Grennany to make use of the rivalry between

France and the United Kingdom to extract concessions

from the United Kingdom and to found a colonial Em-
pire. It was from 1899 to 1902immersed inthe burden of

the Boer war, and did not dare to risk giving Germany

cause for fresh friction. But these considerations meant

little or nothing to the people of the colonies, who

merely saw that what they wanted was not attained,
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and bitterly resented what they deemed the utter

indifference of the United Kingdom to the colonies,

and the readiness of British diplomatists to gratify

their continental confreres by sacrifice of colonial

aspirations.

It is often repeated how Sir John Macdonald con-

demned utterly the diplomacy of the British repre-

sentatives at Waslmgton in 1871 ,
and how he regarded

them as utterly indifferent to Canadian interests. It is

forgotten that the same representatives were allowed

to abandon the position for years fiercely maintained

by the Imperial Government and to consent to the

arbitration of the Alabama claims under conditions

which rendered an adverse decision to the United

Kingdom almost inevitable from the outset. It is also

forgotten that Sir J. Macdonald had the power to refuse

to secure approval of the treaty from Parliament, in

which case the Canadian provisions would have be-

come void, and that after cooler reflection he obtained

ratification in 1873, and that, in fact, Canada was a

great gainer under the convention. It may be feared

that much of Sir J. Macdonald’s indignation was stimu-

lated by the reflection that by adopting this attitude

he could excuse the treaty if it turned out unhappy,

while accepting its benefits if it proved to be acceptable

to the Dominion, as facts soon showed it to be. British

diplomacy again secured the setting up of a High

Commission in 1897 to seek to adjust relations between

Canada and the United States, and it was no fault of

the British representatives that the United States

proved intransigent. Even the most serious cause of

friction, the Alaska Boundary issue, was one in which

British diplomacy was blameless. It is unhappily the
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case that the United States chose three pronounced

partisans in lieu of the three impartial jurists of repute

whom she was bound under the treaty to appoint as

her representatives on the tribunal, but Canada had

the opportunity to withdraw the three nominees who
had been appointed and to substitute men of equally

partisan character. It is unfortunate that the final

decision rested on the vote of Lord Alverstone, who
gave it in favour of the American contentions, and that

in part his decision can hardly be reconciled with

judicial discretion. But he was aware of the fiery lan-

guage used by the President, and of his threat to fix the

boundary by his own authority, and he may well have

been intimidated into a decision rather than leave a

deadlock, when, after all, no great issue was at stake.

Moreover, if this episode is set down to the discredit of

the United Kingdom, there should be set on the other

side the most successful tenure of office by Lord Bryce

as Ambassador at Washington, when there were con-

cluded treaties of a great variety of subjects deeply

concerning Canada, including the quadripartite con-

vention of 191 1 ,
inwhichJapanandRussiaparticipated,

and which did somethingto preserve the fast-disappear-

ing seal herds and gave Canadian sealers compensation

for the losses which theysustained. Nor should it be for-

gotten that intheanxious yearsfrom 1890 to 1894, when

the United States was seeking to make the Behring

Sea a more clausum and to assert a proprietorial in-

terest m the seal herds because their breeding place

was on American territory, the whole force of British

diplomacy was exerted to secure redress for the seizure

of Canadian vessels, and that the ability of British

counsel helped greatly to secure the victory before the
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o^ij^ Arbitral Tribimal which ended for ever the American—
^

pretensions.

There is even less to blame, on a sober judgment,

in the Imperial record in the case of Australasia. The

colonies there desired that the Imperial Government

should annex all territory not in the occupation of

European Powers within the Pacific, but they declined

flatly in 1876 to bear the cost of the administration

of the annexation which they desired to see made,

and the Imperial Government justly held that it did

enough when it took over Fiji and the burden of en-

forcing the Pacific Islanders Protection Acts of 1872

and 1876. The colonial attitude had, of course, an

unhappy result, when, in 1883, German colonial am-

bitions led to designs being formed by her on New
Guinea and other islands in the Pacific. Some errors

were made by the Foreign Office, which accepted

formal assurances by the German Government as

being true, instead of regarding them as a means of

preventing British action taking place until too late,

but the colonies again were not willing to pay for the

administration of the territories they desired, until it

was too late to save the whole areas in question. One
constitutional issue of great importance arose: the

Government of Queensland purported to annex New
Guinea, save the Dutch portion, but the annexation

was not ratified by the Crown. It was, of course, clear

that no Governor had any authority to add territory

to the Empire, though such acts can be ratified ex post

facto, and the disavowal of the annexation was practi-

cally inevitable. Ultimately the annexation of 88,000

miles of New Guinea was made effective.

Samoa was next to cause trouble, for the cession of
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the British claim to Germany by the treaty of 1889

appeared to Mr. Seddon a shameful surrender of New
Zealand interests, and he failed to realise that the

settlement was practically extorted from the United

Kingdom by the menace of German hostility at a

critical moment of the Boer war. Indeed, high credit

is due to the diplomacy which extracted from Germany

the Northern Solomons and her rights in Tonga and

Niue. The New Hebrides remained to become a source

of a serious quarrel between the Commonwealth and

New Zealand on one side and the Imperial Government

on the other. Lord Elgin, without consulting either,

hastily concluded arrangements with France in 1906

for a condominium
,
and the Dominions protested

justly, if perhaps with excessive warmth, against the

alleged indifEerence to their interests. Despite various

patchwork attempts to improve on this wretched

system of government, it remains still operative, to the

great disadvantage of the natives. Much of the blame

must rest with France, which has shown no desire to

afEord adequate protection to the unlucky people,

while it is amazing that in the long series of concessions

made to France by the British Government it has

never proved possible to obtain the slight qwid 'pro qm
of the transfer of the islands to one sole control

In South Africa complaints of the supineness of the

Imperial Government which allowed Germany to take

possession of extensive territories are stiU made, but

it is impossible to ignore the fact that the Cape

Government, which might have secured South-West

Africa, failed to do so because it refused to imdertake

the cost of administration imtil it was too late to act.

Cecil Rhodes must share the blame for this inaction,
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and it is impossible seriously to censure the Imperial—^ Gk)vemment for its inability to see bow the British

public could be asked to pay for the control of a terri-

tory whose richness in diamonds was then, and long

after, wholly unsuspected, and whose Imperial value

was negligible. On the other hand, British efiorts

secured the reduction of the South African Bepubhc

to reasonable limits, and prevented Natal suffering

loss of access to St. Lucia Bay, nor was it practicable

politics to claim that Grermany should have no share

in the exploitation of East Africa. The failure to secure

Delagoa Bay was unfortunate, but it was lost under

Marshal Macmahon’s arbitral award and not by diplo-

matic weakness, and in 1890 firm measures against

Portugal secured the establishment of Southern

Rhodesia.

In these political matters the part played by
the British Government was naturally predominant,

though free use was made of Dominion advice, and

the great issues of the Washington Treaty were en-

trusted to Sir John Macdonald along with the other

British delegates. The doctrine that Canadians should

be arbitrators was perfectly acceptable to the British

Government in the case of the Alaska Boundary
arbitration, and though, unluckily. Lord Alverstone

was made one of the three British arbitrators, the

other two were Canadian. The precedent was borne in

mind by Lord Bryce in considering the treaties with

the United States which contemplated arbitral de-

cisions, and definite recognition was given in several

ways to the position of the Dominion. In the Arbitra-

tion Treaty arranged in 1908 it was provided that, if

any issue affecting a Dominion were to be arbitrated.
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the consent of the Dominion Government concerned

to the formulation of the issue would be requisite, just —
as was the consent of the Senate to such formulation.

Again, in the Pecuniary Claims Treaty of 1911, a

similar condition as to Dominion approval of claims

afEecting the Dominions was duly inserted, and in the

treaty of 1914 for the establishment of a Peace Com-

mission, it was provided that, if a matter afiectmg a

Dominion came under its notice, it would be open to

the British Government to substitute a Dominion

representative for the British member of the Peace

Commission.

A much more distinct and important recognition

of the position of the Dominions was achieved in the

Boundary Waters Treaty of 1909 with the United

States. The treaty contained a provision under which

“any questions or matters of difference arising between

the high contracting parties involving the rights,

obligations, orinterests of the UnitedStates of America,

or the Dominion of Canada, either in relation to each

other or their respective inhabitants, may be referred

to the International Joint Commission by the consent

of the two parties, it being understood that on the

part of the United States any such action will be by
and with the advice of the Senate, and on the part of

His Majesty’s Government with the consent of the

Govemor-Gleneral in Council”.^ The tribunal in ques-

tion was that set up to deal with questions arising out

of the immediate subject matter of the treaty, the

control of the boundary waters, but the additional

clause gave the agreement the widest scope which

^ The treaty bo olearly gives Canada control that even on March 15,

1928, the Prime Minister held change unnecessary.
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rter the two parties might see fit to extend to it. In point

- of fact the tribunal has been used freely, not so much
to decide issues of a general character, but to advise

on important projects, mainly those affecting the

diversion of boundary waters and schemes of electric

development, in which both Canada and the adjacent

States of America have the deepest interest. Thus its

activities have included investigations as to the

pollution of boundary waters, the regulation of the

level of the Lake of the Woods, which led to a treaty

of 1926, the St. Lawrence power and navigation in-

vestigation, and the division of the waters of the St.

Mary and Milk Rivers in Montana and Alberta. None
of these matters, however, fall under the wider power

of the treaty, and its importance lies, therefore, rather

in its recognition of the status of Canada than in its

actual effects.

III. Proposals of Neutrality

Curiously enough, quite early in the history of re-

sponsible government, e3q)ression was given to the

idea that the colonies should, without ceasing to be

connected with the United Kingdom by the bond of

the Crown, achieve the position of neutrality. The
issue was raised in Australia^ in the period when resent-

ment had been aroused by the withdrawal of the

Imperial forces and the apparent harshness with which

New Zealand had been treated by the Imperial

Gktvemment. But the main instigation in the matter

came from the Irish patriot, Gavan Dufty, whose

views were unquestionably inspired in large measure

^ AUin, Pditiedl Science Quarterly, 1922, pp. 415-39.
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by bis dislike for the United Kingdom. The moment
was made auspicious for bis efiorts by tbe outbreak of

tbe Franco-Grerman war, wbicb coincided with tbe

absence of any strong Imperial naval force in tbe

waters of Australia, while a French squadron was at

band. As tbe British Government made it clear that

it would take up arms against either belligerent in

defence of tbe neutrality of Belgium, it was felt pos-

sible that Australia might be exposed to attack by

the French fleet, against which it was without serious

protection. At the same time, the insistence on the

neutrality of Belgium encouraged the feeling that

neutrality was a condition well worthy of achievement,

and that, if only it were conceded, the colonies might

be freed from trouble on the score of war dangers.

Hence Gavan Duffywas able to secure the appointment

of a Commission in Victoria which took up these

matters and started the idea of colonial neutrality.

Stress was laid in its report on the defenceless condi-

tion of the colonies and their liability to be involved

in war, though they could influence the commence-

ment or continuance of war no more than they could

control the movement of the solar system, and though

they had no assmance of that aid against an enemy

on which integral portions of the United Kingdom
could rely. The proposal of a Council of the Empire,

whose consent would be requisite to the declaration of

the war, was dismissed as out of the region of practical

politics as involving too great a surrender of Imperial

authority. There remained only one alternative. States

under one Crown were not involved in war merely on

that account if they were completely independent. The

colony had a separate Parliament, Government flag.
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its own naval and military establishment; it appointed—1 its own officers save the Governor, and in the case of

the Ionian Islands, which were not automatically in-

volved in British wars, the head of the executive had

been so appointed. “The single function of a sovereign

State as understood in international law, which the

colony does not exercise or possess, is the power of

contracting obligations with other States. The want

of this power alone ^tinguishes her position from that

of States undoubtedly sovereign. If the Queen were

authorised by the Imperial Parliament to concede to

the greater colonies the right to make treaties, it is

contended that they would fulfil the conditions con-

stituting a sovereign state in as full and perfect a sense

as any of the smaller states cited by public jurists to

illustrate this rule of limited responsibility.” It was

further urged that the policy of the Imperial Govern-

ment was in harmony with the idea of laying aside

responsibility for outlying territories, and that it

would be no disadvantage to the mother country if

the colonies were conceded neutrality, since, as sove-

reign States, they could assist her in a just war. The
Commission evidently did not realise very clearly that

they were confusing two ideas. Neutrality belongs to

sovereign States, and could become theirs only at the

price of severing any save a formal tie with the United

Kingdom. Neutralisation of a portion of the territory

of a power was conceivable, but that would have

denied tihe colonies the power to aid in any war. Nor
was it likely that the foreign Powers would regard with

satisfaction a system under which they would be

unable to attack and reduce the valuable British

colonies if they remained neutral, while these colonies



DEVELOPMENT OF EXTERNAL SOVEREIGNTY 303

might at a moment’s notice throw aside their neutrality

if they saw the enemy hard pressed, and an oppor-

tunity of seizing his territories presented itself.

The project fell flat; its author’s loyalty was per-

haps unfairly suspect, and in any case there was too

much common sense in Australia for the proposal to

win serious adherents in any numbers. The treaty issue

was disposed of by the concession of power to make
agreements with other Australasian colonies, and its

sequel in the failure of the colonies to make such

agreements showed that there had been little sub-

stance in the whole movement. Moreover, the ideas

of imperial expansion in the Pacific, which soon be-

came marked especially in New Zealand, banished

ideas of seeking to stand aloof in neutrality from the

movements of politics in the Pacific area. Above all,

the colonists resented the presence of French penal

settlements, but they were absolutely helpless to resist

France, unless they could rely on the power of the

British fleet.

The issue thus died away in Australasia, and it was

not seriously revived \mtil the condition of afEairs in

South Africa in 1899 made it clear that a war with the

Dutch Republics was inevitable. Then there arose in

the minds of some of the members of Mr. Schreiner’s

Ministry the idea that the Cape might be saved by

adopting a neutral attitude from the horrors of a civil

war. It was recognised that there would be danger

of many of the Cape Dutch rising in support of the

Boers, and the device thus presented itself under a

plausible aspect. The absurdity of the idea was un-

flinchingly exposed by Sir Henry de ViUiers, whose

sympathies to a certain extent were with the Boers,
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but wbo saw quite clearly that the only duty of a

— British Ministry in the Cape in time of war, or danger

of war, was to prepare to take an active part in the

struggle, on pain of being dismissed by the Grovemor

if they did not. Fortunately the Boers removed any

doubt as to the duty of the Cape Government, for the

Cape was hastily invaded, and some of its territory

was claimed for the Orange Free State. It was falsely

claimed that in 1910, during the debates of the Naval

Bill in Canada, Sir W. Laiirier had declared the right

of Canada to remain neutral in a British war. But this

assertion had no foundation in fact, for Sir W. Laurier

merely reiterated that it was for Canada to decide in

any British war what active part she would play, a

doctrine which has been a commonplace since the

beginnings of self-government. Once more the asser-

tion was revised in the Volksstem in South Africa in

1911, and General Botha, with his usual good sense,

absolutely repudiated the possibility of neutrality in

a British war.

IV. TJie Progress towards Sovereignly in 1911-14

The anxious times in Europe between 1904 and 1910

had some effect in exciting interest in the Dominions

in the wider aspects of foreign policywhich had hitherto

been almost entirely neglected by Dominion Govern-

ments. The Imperial Government continued, of course,

to carry on its policy without reference to the Do-

minions on any save issues affecting them directly.

Thus the Anglo-French entente of 1904, with all its

implications, was concluded without consulting the

Dominions other than Newfoundland, which was in-
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formed of the proposed settlement of the long-drawn-

out controversy as to the extent of the rights of the

French fishermen in that colony. The great compact of

1907, which added Bussia to the number of the friends

of the United Kingdom, was similarly concluded with-

out Dominion knowledge, and the Hague Conference

of 1907, like the first Hague Conference, was conducted

without any participation of the Dominions. But out

of this Conference rose the issue which specially stirred

Dominion feeling, naturally sensitive to anything that

affected sea power, and rendered anxious by the reports

of thetension in Europecaused bythe policy ofAustria-

Hungary, and the strained relations between France

and Germany. The Conference elaborated a project for

the establishment of a Court of Appeal in Prize Cases,

but the British Government declined to ratify it, un-

less there were first elaborated a code of prize law to

be applied by the tribunal. This task occupied the

attention of the London Conference of 1908, whose

work, the Declaration of London, excited keen criti-

cism in the United Kingdom. The objections taken to

its terms were freely circulated in the Dominions and

induced them to fear that there would be much danger

of interference with the supply of food-stuffe, largely

Dominion produce, to the United Kingdom in case of

war. They were perturbed also by the failure to pro-

hibit the sinking of neutral vessels, and the facilities

left for the conversion of merchant vessels into ships

of war. Hence, the issue was raised at the Imperial Con-

ference of 1911 of the failure to consult the Dominions

when the convention was drawn up, and Sir E. Grey

explained that the omission was merely in accord

with precedent; as the Dominions had had no share in
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the Hague Conference, so they were not invited to the

London Conference. It was agreed by the Conference

that all was not satisfactory and that “the Dominions

shall be afiorded an opportunity of consultation when
framing the instructions to be given to British dele-

gates at future meetings of the Hague Conference, and

that conventions afiecting the Dominions provisionally

assented to at that Conference shall be circulated

among the Dominion Governments for their considera-

tion; and that a similar procedure, when time and op-

portunity and subject matter permit, shall, as far as

possible, be used when preparing instructions for nego-

tiation of other international agreements afEecting the

Dominions”. After recording this resolution the Do-

minions, save Australia, which abstained, affirmed their

approval of the ratification of the Declaration of

London. Sir W. Laurier, however, was insistent on

negativing the idea that the Dominions desired to be

asked to advise on all points of international relations,

for giving advice involved responsibility which the

Dominions did not desire to assume. But the Dominions
all accepted gladly the offer to expound to them the

principles underlying Imperial policy which was made
by the Foreign Secretary, and his eloquence enabled

them to homologate the policy of the renewal of the

Japanese alliance, despite the objections to any close

connexion with Japan felt both in Australia and
Canada. It was also agreed that use should be made of

the Committee of Imperial Defence in connexion with

discussions on defence as connected with foreign policy,

and that Dominion Ministers when in England should

be invited to take part in the deliberations of that

body when issues affecting Dominion defence were
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under consideration. A further project contemplated

the creation in each Dominion of a Defence Com-
mittee to co-operate with the Committee of Imperial

Defence.^ One interesting suggestion was thrown out

to an indifferent audience by Mr. Fisher, the Prime

Minister of Australia, when he expressed the view that

the Dominions might be put into relation with the

Foreign OfiB.ce if the Prime Minister could not under-

take the duty in view of his many other burdens.

The outcome of the Conference was limited, but the

point was taken up more earnestly by Mr. Borden when
he became Prime Minister of Canada on the defeat of

Sir W. Laurier on the issue of reciprocity. He visited

England to receive full explanations on the subject of

defence, and e3q)ressed a desire to take a much fuller

share than had been the case in the past in the dis-

cussion of foreign policy. He contemplated the possi-

bility of a Minister from the Dominion being present

for some months each year in London, when he would

confer with the Committee of Imperial Defence. It was

made clear by the Imperial Government that the

Committee was only an advisory body, and that the

final decision lay with the Cabinet and Parliament, but

a ready promise was given that every facility for dis-

cussions with the Prime Minister and the Foreign and

Colonial Secretaries would be afforded to anyDominion

Minister who was sent to London for the purpose of

consultation. The plan was also offered to the other

Domioions by Mr. Harcourt on December 10,
1912,

but it elicited singularly little response. Australia sug-

gested instead a special Naval Conference at a time

* These resolutions were recalled and reaflSrmed by the Imperial

Conference of 1026.



3o8 sovereignty OF THE BRITISH DOMINIONS

o^^ter when the other Dominions could not attend; the Union—1 thoi^ht any regular consultation on general policy

otiose so long as special issues were referred to the Union

as usual; New Zealand and Newfoundland deemed per-

manent consultation unnecessary. The truth was that,

once they returned to their Dominions, the Prime

Ministers were so immersed in arrears of work, and so

busy in facing the. concrete political difficulties which

faced them, that they had no time to think of general

foreign affairs, but left themin the hands of the Imperial

Government. Mr. Borden was no doubt an exception

to this indifference, but the failure of his proposal to

grant 36 million dollars to the British Navy, and the

many perplexities besetting his Government, delayed

any decisive action on the new understanding rmtil just

before the war. On the other hand. Tinder the auspices

of the Committee of Imperial Defence, the detailed

instructions were drawn up which were so valuable at

the outbreak of war in co-ordinating the energies of the

Dominion Governments and facilitating co-operation

with the Imperial Government.

A most important development in Imperial rela-

tions was, curiously enough, brought about by nothing

more heroic than a Badio-telegraphic Conference in

1912. Many instances had taken place in the past of the

Dominions being represented in one way or another at

General Conferences, but no issue as to international

questions had arisen imtil 1906, when the question was

raisedhow the delegates to the Postal Conference should

be accredited. Ultimately, the device was adopted of

giving authorily to the colonial representatives from

the Secretary of State for the Colonies in the same way
as the British representatives were given powers by
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the Postmaster-General, and the agreements were

treated not as treaties proper, to be formally ratified, —

1

but merely as accords which were formally approved.

This procedure, however, was held to Tie inapplicable

to the Radio-telegraphic Conference to be held in 1912,

but it was desired that there should be distinct repre-

sentation of the great Dominions in order that they

might act as they thought fit, and possess separate

voting power. It was, therefore, decided to create a

precedent,and to issue fullpowers to therepresentatives

of theUnitedKingdomand also to the representatives of

each of the four great Dominions. The full powers of

the former were expressed in the usual form without

limitation of area of authority; those of the latter were

confined to the representation of the interests of the

Dominion concerned. The decision was momentous as

a precedent. For the first time the King had appeared

at an International Conference represented, not by a

single delegation, but by five separate delegations, each

armed with full powers. The unity of the Empire was

thus diplomatically divided up, but the innovation

hardly raised the slightest attention. Its importance

was entirely unappreciated apparently even by the

Foreign Ofi&ce, which was chiefly concerned with solv-

ing in a practical manner a rather inconvenient issue.

The precedent thus set was followed in the case of

the Conference of 1913-14 on the Safety of Life at Sea,

when Canada, Australia, and New Zealand, as mari-

time Powers of some importance, were formally in-

vited to be represented by their own plenipotentiaries

armed with full powers. The procedure adopted was in

both cases the same. The full powers were issued on the

advice of the Secretary of State for Foreign Afiairs,who
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c^^ter acted on the request of the Colonial Secretary, who
—1 again based his request on the desire of the Dominion

Government. The chain of responsibility was thus com-

plete, and ratification was efiected on the same prin-

ciple. The King’s action was based on the advice of the

Imperial Government, which agaiu acted in accordance

with Dominion wishes. The way was thus open for a

great extension of international recognition of the per-

sonality of the Dominions, andthe suggestionwasmade

by me that an attempt might be made to obtain

separate representation for the Dominions atthe Hague

Conference, when preparations for that occasion were

under consideration in 1914. It was deemed then pre-

mature to consider such action unless the initiative

came from the Dominions. Very possibly such initiative

might long have been delayed, had it not been for the

war of 1914-18, which rendered far more rapid than

was normal the emergence of the Dominions from their

state of languid interest in external afiairs.



CHAPTER XVI

DOMINION STATUS IN THE WAB AND AT THE PEACE

CONFERENCE

The imminence of war in Exirope was not realised by c^a^ter

the Dominions, for the British Government had not —
commimicated to them the anxious reflections induced

. by the murder of the Archduke Ferdinand. Nor had the

Union of South Africa been made aware of the pro-

jected treaty with Germany for the eventual partition

of the Portuguese territories in Africa, which would

have shown how far-reaching were German designs of

territorial acquisitions in Africa, and have impressed

on the Union the delicacy of her position, and the im-

portance of supporting British policy. Hoping against

hope forthemaintenance of peace, the Imperial Govern-

ment feared to warn the Dominion lest their intima-

tions shouldbecomepublic property andperhaps hasten

the event they were so anxious to avert. In these cir-

cumstances the response of the Dominions was amaz-

inglyunanimousand effective, partly, no doubt, through

the educational effect of the visits made by individual

Ministers to . the United Kingdom in 1913, and the

knowledge then confidentially acquired, which pre-

pared the Governments in some measure for the out-

break of war. The extent of, their participation has
311
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already been indicated; its financial effect was to im-—•* pose enormous burdens of debt on young communities,

and the whole issue of Imperial relations was earnestly

canvassed long before peace was in sight.

The Imperial Gk)vemment naturally showed little

anxiety to take up constitutional issues in the war

period. It indeed consulted the other Dominions, on

the motion of Aust]:alia, as to the possibility of holding

a Conference, but the proposal was unacceptable and,

instead, an assurance was given of personal consulta-

tion before the terms of peace were arranged. Doubtless

the Ministry still believed that this consummation was

within sight at a reasonable date, but the anticipation

was utterly disappointed, and, though no Conference

met, personal touch was secured in some measure by
Sir B. Borden’s visit to London in 1916, when he was

made the recipient of the honour of an invitation to

consult the Cabinet, and by similar visits of Mr. Hughes,

and of Sir J. Ward and Mr. Massey, the heads of the

Coalition Government of New Zealand, in 1916. But

the prolongation of hostilities demanded something

more formal and effective, and Mr. Lloyd George’s

assumption of office at the close of 1916 was followed

by the summoning of the first Imperial War Cabinet.^

The nature of this body was interesting. It was

composed of the members of the British War Cabinet,

that is, the Ministers charged with the oversight of war

operations, combined with the oversea representatives,

for deliberation about the war, and for discussion of the

larger issues of Imperial policy connected with the war,

while minor issues and non-war questions were dis-

cussed at the Imperial War Conference by the oversea

^ Keith, War OovemmetU of the BrUieh Dominione, chap. iii.
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representatives and British Ministers under the presi-

dency of the Colonial Secretary, as opposed to the

Prime Minister. The same procedure was followed in

1918, and the War Cabinet insensibly passed over into

the British Peace Conference Delegation at Paris. The

name Cabinet was not fortunate, and its explanation

as a Cabinet of Governments, coined by Sir R. Borden,

hardly helps to elucidate the meaning. The salient

characteristics of a true Cabinet were all missing. The

Prime Minister sat as a mere primus inter pares among
colleagues who were independent of him; there was no

joint responsibility, for each Government owed re-

sponsibility solely to its own Parliament; there was no

possibility of majority voting, for no Government could

bind another, and no Dominion Government could

undertake, in any matter of importance, to bind its

Parliament; there was no executive authority to be

exercised under the directions of the Cabinet, for the

various executives in the Empire were responsible each

to a single Cabinet, not to this War Cabinet of Govern-

ments. There was, of course, nominal equality in the

Cabinet; each Government could freely discuss and

espress its opiuion, but it would be idle to suppose that

the Dominions could share to anything like the same

extent as did the United Kingdon in determiniug

either war or peace policy. The sacrifices and resources

of the United Kingdom were proportionately incom-

parably greater than those of the Dominions, and it

would have been absurd for the Dominions to demand

either action or cessation of action, when they were not

ultimately the Power chiefly concerned. On the other

hand, the Dominions were thus enabled to egress with

all the wei^t of their united strength and co-operation
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their views on the wisest use to be made of the joint—. military and naval efforts which were being made.

Moreover, the fact that they had placed their forces,

with much wisdom and generosity, imder the Imperial

control, rendered any policy agreed upon in the War
Cabinet easy to carry out. The Imperial Government

could then at once issue orders, and, though it was

responsible for such orders, it had the moral support

of the War Cabinet. But the whole arrangement was

obviously temporary, the outcome of a special need,

and the immediate disappearance of the institution

after the Peace Conference was at once inevitable and

salutary.

Despite the efforts to concentrate all the strength

of the Empire for the needs of the war, remarkable

care was taken not to violate the autonomy of the

Dominions. Any idea of putting pressure on the Do-

minions to send forces or to adopt conscription was

ruled out, and, when compulsory service was insti-

tuted, the Act exempted persons normally resident in

the Dominions, though temporarily in the United

Kingdom. So also in the conventions made with allied

Powers regarding the liability to compulsory service of

persons resident in the territory of either Power, ex-

emption was claimed for residents in Dominions which,

like Australia and the Union, had rejected compulsory

service for oversea defence. On the other hand, the

normal war prerogatives of the Crown were freely used,

as, for instance, in the establishment of Prize Courts in

the Dominions, in the fixing of days of grace, m the

definition of contraband, in the reprisals Orders in

Council, and so forth. But though the Boyal Proclama-

tions forbidding trading with the enemy were appli-
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cable to the Dominions as part of the ordinary preroga-

tive, it was not proposed to extend to the Dominions

the Imperial Acts dealing with trading with the enemy
and extending the scope of that operation, and the

Dominions were left free to deal with these issues

under their own authority.

The Peace Conference raised at once the issue of the

status of the Dominions in an acute form. The Imperial

War Cabinet had acted as a unit in a sense, but the

Dominions were by no means content that a single

delegation should deal with the issues of peace. To
accept this was repugnant to Sir E. Borden and to

Mr. Hughes, whose insistence overruled his doubting

Cabinet and embittered his relations with Mr. Watt,

as well as to General Smuts; Mr. Massey, on the other

hand, was much less enthusiastic for a distinct repre-

sentation for New Zealand, and in this he was sup-

ported by the weight of opinion in the Dominion. Mr.

Hughes’ attitude was distinctly inspired by his indig-

nation that the Imperial Government, despite his

presence in England, accepted, without reference to

him, for the whole Empire the fourteen points laid

down by President Wilson as the basis of peace nego-

tiations. This action has never been sufficiently eluci-

dated; apparently it was feared that Mr. Hughes would

raise inconvenient points as to the issue of reparations,

which might delay a favourable response to the Presi-

dent’s dimarche. But it undoubtedly strengthened the

Prime Minister’s feeling that the Dominions must be

assured a more effective place in the peace negotiations.

The effective pressure was doubtless that of Sir R.

Borden, who, on October 29,^ pressed the view of dis-

^ Canadian CamiiMianal Studies, pp. 116-18.
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tinct representation on the Imperial Grovemment, and— whose wish was confirmed by the Dominion Cabinet

on December 4, when it telegraphed that “in view of

the war efforts of the Dominion, the other nations en-

titled to representation at the Conference should re-

cognise the unique character of the British Common-
wealth as composed of a group of free nations under

one Sovereign, and that provision should be made for

the special representation of these nations at the Con-

ference, even though it might be necessary that, in any
final decision reached, they should speak with one

voice”. The Imperial War Cabinet could not resist the

argument based on the enormous extent of the services

of the Dominions as compared with those of the minor

Powerswhowouldberepresented attheConference, and
its persistence ultimately wore down the objections of

the SupremeWarCouncil, the foreign members ofwhich
were, as usual, slow to realise the pecxiliar nature of the

status of the self-governing Dominions. As finally ad-

justed, the rules of the Conference issued on January

16, 1919, provided for a distinction between Powers
with general interests, that is, the United States, the

British Empire, France, Italy, and Japan, whose dele-

gations of five members each, the Council of Twenty-
five, were to attend aU sessions and commissions, and
the Powers with special interests, including the Do-
minions and India, which were to attend sessions at

which questions concerning them were discussed. The
number of representatives thus allowed to the Do-
minions gave the greater Dominions two apiece, with

one for New Zealand. But what was more important

was the fact that the Dominion representatives formed
also part of the British Empire Delegation, and in that
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capacity were qualified to represent the voice of the

British Empire, as one of the Powers with general

interests. Thus, unquestionably, they obtained far

more power of having their wishes expressed than did

the nodnorPowers which were co-belligerentsm the war.

In actual operation the work of the Conference fell

largely into the hands of the President of the United

States and the Prime Mmisters of the United Kingdom,

France, and Italy, the Council of Four, but the policy

of Mr. Lloyd George was formed only after consulta-

tion with the Empire Delegation, including the Do-

minion representatives. Individual expression of Do-

minion views was possible at Plenary Sessions of the

Conference, though these were mainly of formal in-

terest. Thus, Mr. Hughes protested, on February 14,

against the adoption of the mandatory system as the

mode of disposing of the German colonies, and Sir K.

Borden, on April 11, secured the full recognition of the

position of the Dominions on the Labour Organisation

created by the peace treaties. The Dominion Ministers

also served on International Commissions appointed

by the Plenary Conference, and on committees selected

by the Coxmcil of Ten.^ In one point, of purely theo-

retic importance, they were in a sense in a different

position from the minor States, for, if voting were to

take place, it was agreed that the Empire must vote as

a unit, a matter of utterlyunimportant character, as the

Conference was not governed by numerical majorities.

The status thus achieved was preserved in the for-

mal mode of signature of the treaties of peace, and in

their ratification. Sir R. Borden, on March 12, pre-

^ Two representatives each of the five principal Powers, but usually

reduced to the Council of Four.
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sented a memorandum in which it was demanded that

the Dominions should be enabled to become signa-

tories and parties to the treaties, in lieu of merely

being accorded the right to adhere. Moreover, signa-

ture would obviate any appearance of lack of unity in

acceptance, and it could be effected simply, merely by
giving as the plenipotentiaries the representatives of

the United Kingdom, Canada, etc., in order, stating

for which part of the Empire each signed. The actual

procedure adopted differed slightly from that sug-

gested, for the United Kingdom representatives simply

signed for the King without specification, while speci-

fication was inserted for the Dominions. Sir R. Borden

has criticised^ this deviation as erroneous, but it is

clear that it was a correct replica of the procedure

which he himself had secured for the Conference. At it

the Dominions served in a double capacity; they had

separate representation, but they also served as mem-
bers of the British Empire delegation, and the complex

signature of the treaty expressed the same idea.

Sir R. Borden insisted also that the ordinary pro-

cedure as to ratification should be observed, and that

the Dominion Parliament and Government should be

formally consulted before ratifications were expressed.

On this point some divergence of view arose between

Lord Milner and the Dominion Ministers, for the for-

mer was anxious to avoid delay and urged the accelera-

tion of ratification, suggesting that in view of the

signature of the Dominion representatives there need

be no delay for formal approval by the Dominion Par-

liaments. The views, however, of Lord Milner were

countered by Sir R. Borden and his Government, and
^ Canada in the OommonwaH/tk, p. 103.
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the Dominions were accordingly given the necessary

time to ratify the treaties approved by Parliament

prior to the ratification being deposited for the whole

of the Empire. The procedure was, of course, without

parallel. Dominion Miaisters had often signed treaties

before; they had even signed treaties in 1912 and 1914,

as noted above, as representing distinct parts of the

Empire; but they had never signed a great inter-

national instrument establishing peace and resettling

Europe. The mode of signature was a clear indication

to the whole of the world that the Dominions had

achieved a new and distinctive status as the result of

their war services to Europe and the worid.

The extent of the infiuence of the Dominions on the

actual settlement of the peace terms may be disputed.

Mr. Bonar Law, on May 16, 1919, asserted that, just as

in the Imperial War Cabinet the Dominion representa-

tives took, in every respect, an equal part in all that

concerned the conduct of the war, so in Paris in the

last few months they had as members of the British

Empire Delegation taken a part as great as that of any

member, except perhaps the Prime Minister, in mould-

ing the treaty of peace. In form, this was supported by

the care taken to secure the presence of Dominion

representatives on various important bodies; thus

General Smuts served upon and contributed largely

towards the work of the Commission on the League of

Nations.^ Mr. Hughes dealt with reparations, though

he was far from satisfied with the limitations upon that

topic imposed by the acceptance of the President’s

Fourteen Points. Mr. Massey aided the Commission on

Offences against the Laws of War, but the labours of

• History of the Peace Conference, yi. 438, 439.
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that body proved to be among the most fruitless of all

the efiorts made at Versailles. Mr. Sifton’s experience

as to Canadian railways and waterways made him a

suitable exponent of British views on the Commission

on the Control of Ports, Waterways, and Railways. Sir

R. Borden again served on the Committee appointed

by the Coimcil of Ten to investigate the problems of

Greece; General Botha similarly investigated, without

much satisfaction, ihe questions affecting Poland, and

Sir Joseph Cook the affairs of Czechoslovakia. These

commissions and committees were rigorously limited

in size, the Principal Allied and Associated Powers

having only two members to serve on each, and the

position accorded to the Dominion representatives was

certainly adequate in proportion to the services of the

Dominions. Similarly, the pre-eminence of Canada was

marked by the compliment paid to Sir R. Borden of

appointing him to act as head of the British Delegation

in the absence of the British Prime Minister. Nor is

there any doubt that their views on all topics received

the full consideration of the British Prime Minister,

into whose hands the real control of the negotiations,

as far as the Empire was concerned, passed by March,

when the system of settling important issues in the

Council of Four became regular.

On the other hand, it can hardly be said that materi-

ally the Dominions achieved anything like so much as

they had hoped. General Smuts was, in a sense, a parent

of the mandates system, but he had not contemplated

that this instrument would be forced on South Africa

as the condition of the retention in her hands of Ger-

man South-West Africa, even though it was agreed

that the territory might be treated in many respects
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as an integral part of Union territory. Still less was this Cha^r

position acceptable to Australia, which much resented —

^

the British readiness to accept in this matter the de-

sires of the President of the United States. None the

less, Mr. Hughes was successful in achieving two of his

points. He was determined to shut out the possibility

of Japanese immigration, even though it had not been

forbidden under the German regime in the territories

to the north of Australia, which it was Mr. Hughes’

determination to acquire. He was also determined to

secure the right to adopt a preferential tariff system,

and in these issues his views prevailed. Moreover, Aus-

tralian sentiment was met by the decision of the Con-

ference not to accept the arguments of Japan in favour

of inserting in the League Covenant a clause insisting

that all States, members of the League, should afford,

in law and in practice, equal treatment to all nationals

of other members of the League, without discrimina-

tion on score of race. It would, of course, have been

very difficult for the British Government to refuse

agreement to such a proposal, but the objections of the

Dominions determined British policy, when taken in

conjunction with the attitude of the United States, in

which anti-Japanese sentiment was steadily increas-

ing. But Australia, though successful in obtaining the

German islands south of the equator, pleaded in vain

for the grant to her of those north. The rights of Japan,

though denied by Mr. Hughes, were really incontro-

vertible, and eventually they were handed over to

Japan, though only under mandate so that there

could be no possibility of their being fortified or made
bases of operations against the Commonwealth. Mr.

Hughes’ denunciations of the British Government for

Y
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lack of appreciation of the Australian claim seem

hardly justified, and it would have been absurd to ex-

pect other States to sympathise with the Australian

claim. The allocation of Samoa to New Zealand, though

it might have seemed in accord with the history of that

Dominion’s interest in the islands and her former de-

sire to acquire sovereignty over them, was not warmly

received by Mr. Massey or Sir J. Ward. They desired,

of course, that they should be secured for the Empire,

but they would have preferred, especially as the

islands were to be transferred subject to the manda-

tory system, that the responsibility for adnxinistration

should have fallen to the United Kingdom. The exist-

ence of rivalries even in the Empire was seen in regard

to the phosphate deposits of Nauru, and the issue was

only solved by a tripartite agreement between the two

Dominions and the United Kingdom, A just source of

dissatisfaction was afforded to both these Dominions

by the failure of the British Government to induce

France to abandon her hold on the New Hebrides,

which were left to suffer under the ineffective condo-

minium of 1906, while an equally definite negative was

returned to the suggestion that St. Pierre and Miquelon

islands, which serve mainly to encourage smuggling,

might be handed over to Newfoundland.

Mr. Hughes had also to face disappointment on the

score of reparations. Australia had suffered severely

during thewar in interruption to her trade, and herwar

expenditure, put at £364,000,000, reflected both the

magnitude of her efforts and the costliness of paying

soldiers at Australian as opposed to British rates, while

£100,000,000 was set down as the capitalised cost of

pensions, repatriation, damage, and loss of property to
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civilians, etc. On the other hand, General Smuts repre-

sented a country whose costs had been comparatively

slight, as much of the burden of the European forces

had been defrayed by the Imperial Exchequer, and his

views on reparations were accordingly distinctly merci-

ful. The issue was rendered obscure by the vagueness

of the President’s demand for the restoration of in-

vaded territories, to which the allied powers had added

the understanding that compensation was to be made
by Germany for all damage done to the civilian popula-

tion of the allies and their property by the aggression

of Germany by land, by sea, and by the air. It turned

out, however, that the American view of these condi-

tions added to the obligations of Germany the duty of

making reparation for all her illegal as opposed to

merely cruel, unjust, or inunoral acts. Thus Germany

must pay for her breach of law in invading Belgium,

in sinking merchant ships, in deporting civilians, and

in attacking undefended towns. Fortunately, from the

allied point of view. General Smuts, who agreed in

limiting the British claims, saw his way to claim for

the Empire the refimd of pensions to insured soldiers,

their wives, and families, and allowances duringsepara-

tion made to wives and families.^ But even thus the

principles adopted were unsatisfactory both to New

Zealand and the Commonwealth. General Smuts, on

the other hand, held the reparation burden excessive

in amount, and, with General Botha, deprecated the

probability of further occupation of German territory,

and regarded the settlement of the eastern frontier as

thoroughly unsound. Indeed, it seems clear that it was

with much reluctance that these two statesmen con-

^ Keith, History of the Peace Conference, vi. 353-7.
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seated to accept the treaty as awhole despite its serious

defects. General Botha againwiselyurgedthat penalties

for violation of the laws of war should he linuted to a

chosen few among the many ofienders, a piece of advice

whichwas not acceptable to Mr. Hughes and which, un-

happily, was not adopted by the allies.

Therewa8,however,agreementamongtheDominions

in insisting that they would not accept the proposal

that no one State, including its Dominions, could have

more than one representative on the Governing Body
of the International Labour Office under the Treaty of

Peace, and the pressure of their objections ultimately

carried the day, the only rule laid down being that the

eight States of chief industrial importance, which were

entitled to representation on the Governing Body,

should not take part in the election of the remaining

four Governmental representatives.

Though they had taken so prominent a part in the

negotiation of peace, the Dominions were not prepared

to undertake any burden which they could avoid. When
it was necessary to reassure France and secure her as-

sent to the treaty with Germany by promising her aid

in the event of German failure to observe the conditions

affecting the Rhineland, not even the concurrence of

the United States was sufficient to induce acceptance

of joint responsibility with the United Kingdom, and

the treaty with France promising aid, conditionally on

the acceptance of a similar obligation by the United

States, expressly exempted the Dominions unless their

Parliaments chose to accept the obligation. Mr.

Hughes, indeed, induced his Parliament to agree, but

Canada held back, and the failure of the United States

to ratify precluded the possibility of British action.
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CHAPTER XVII

THE DOMINIONS AND THE LEAGUE OP NATIONS

I. The Aitimomy of the Dominions within the

Leayue

The status gained by the Dominions in the war and the

Peace Conference was rendered permanent by their in-

sistence on their inclusion as distinct members of the

League of Nations. In the first draft of the Covenant

the Dommions were not secured a distinct place, and

for a considerable period the view was widely held both

in British and foreign circles that such a distinct repre-

sentation was not desirable. It was thought to be likely

to impair Imperial unity, on the one hand, while foreign

opinion deprecated the increasing of the voting power

of any member of the League. Nothing but the most

persistent eloquence of the Dominion Prime Ministers,

supported by the British Government after it had be-

come aware of the strength of the feeling of Sir R.

Borden, Mr. Hughes, and General Smuts, prevailed on

the great foreign States to concede the demand. It was

impossible to convince foreign opinion that the Do-

minions were really autonomous, and indeed the doubt

persisted for years after there had been seen the spec-

tacle of the Dominions freely disagreeing with the

United Kingdom at meetings of the Assembly.
327
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The decision, however, was not intended to inter-

ferewith the principle that the Empire remained a unit,

despite the distinct personality of the Dominions, and

effect was given to this view by the mode in which the

position of the Dominions was indicated, as well as by
the fact that the treaty itself, in which the Covenant

is embodied, treats the British Empire alone as a high

contracting party and subsumes the Dominions under

the Empire. So in' the list of original members of the

League the order runs: British Empire with Canada,

Australia, South Africa, New Zealand, India, placed

below that style, and the representation by a member
on the League Council, which is accorded permanently,

is representation of the British Empire. There is no

doubt whatever of the intention or effect of this pro-

cedure. It reasserts the doctrine that there is unity

amid multiplicity, and that the Dominions have the

right to expect the British Empire representative to

express their views, unless they themselves happen to

be directly represented on the Council. The issue was

at once raised whether such representation was possible

despite the existence of a British Empire representa-

tive, and on May 6, 1919, M. Clemenceau, President

Wilson, and Mr. Lloyd George gave Sir R. Borden a

formal assurance that membership of the Council was

open to the British Dominions. It is true that at that

time, with the restricted size of the Council, the prob-

ability of a Dominion receiving a place seemed slight,

but the principle was obviously sound, for any other

interpretation would have destroyed the real equality

of the Dominions with other members of the League.

The doctrine of equality, however, was made sub-

ject to one slight modification, which applies also to
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the position of the Dominions and the British Empire

in the League Assembly. Mr. Kowell, in the Canadian

House of Commons, on March 11, 1920, in replying to

the attacks made on the Covenant in the United States

on the score of the separate voting power accorded to

the Dominions, explained that this onslaught rested on

a false impression. It had been agreed, he stated, be-

tween the United Kingdom and the Dominions that if

a case arose of a dispute between a Dominion and a

foreign country, and the issue, not being suitable for

arbitration or judicial determination, were referred

under Article 15 of the League Covenant to the As-

sembly for investigation and report, then, in the voting

on the issue, no other part of the Empire, as being an

interested party, could vote. The same rule, of course,

applies to the Council, though membership of that body

by a Dominion was then deemed remote. The restric-

tion cannot seriously be questioned as a matter of fair

play, for the common allegianceowed bythe Dominions

and the United Kingdom really prevents it being pos-

sible that any one part of the Empire should be indif-

ferent to the interests of another part, by which it may
be very closely, if not directly, affected. It must, how-

ever, be noted that in March 1929 the British Govern-

ment suggested to the International Court that its

statute should be altered so as to ensure that, if a

Dominion were engaged in a case before it, it would be

legitimate for the Dominion to have on the Court its

own national judge in addition to the judge represent-

ing the British Empire or the United Kingdom. This

claim rests on the view that the Dominions possess a

degree of distinct personality which is difficult to re-

concile with facts, and especially with the measure of
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dependence of the Dominions on the United Eangdom

which, as we have seen, still exists at the present day.

It had hardly been expected that the doctrine of

equality as regards election to the League would be

made effective at an early date. But the changes in the

constitution of the Council, under which it was con-

siderably enlarged, strengthened the justice of the de-

sire of the Dominions to be represented, and at the

Assembly of 1926 the Minister for External Affairs of

the Irish Free State, apparently on his own initiative,

put forward the Free State as a candidate for election,

but the proposal was not rewarded by success. The

British representative had not been informed in time

of the intention of the Free State to make any move-

ment in favour of the suggestion, and in any case it was

generally felt that, if the Dominions were to obtain a

seat, it was right and proper that the step should be

taken after full consultation among the parts of the

Empire, and that the first occupant must be the

premierDominion, Canada. Sir George Foster, the prin-

cipal delegate for that Dominion, voiced this point of

view on September 16, 1926, the day before the voting

which negatived the Irish claim, when he said: “We
consider that we have equal rights to representation on

the Council and otherwise with every one of the fifty-

six members of the League of Nations, and we do not

propose to waive that right.” At the Assembly of 1927,

Canada, without previous discussion in the country or

in Parliament, appeared to seek election both as a

member of the British Empire and as a representative

of America, which had been weakened in the League

by the disappearance of Brazil from active member-
ship. Her request for election was perhaps promoted
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by the insistence of the Canadian delegate to the

Assembly on September 12 on the interest taken by —

"

Canada m the issue of minorities, and the fact that

Canada regarded arbitration and the compulsory

clause of the statute of the International Court more

favourably than did the United Kingdom, and her

election was secured by 26 votes being recorded for

her, including those of the rest of the Empire, the

quota necessary being 25. Mr. Dandurand redeemed

his assurances of 1927 by bringing the issue of minor-

ities into prominence at the March meeting of the

Council in 1929. This sudden incursion of Canada into

world politics was rather unexpected; it was apparently

desired specially by the French Canadian members of

the Cabinet, as suggested by the prominent part played

byMr. Dandurand, a French Canadian, atthe Assembly,

and his election to serve on the Council in 1929. It

was, however, not criticised severely in the Dominion,

for it was recognised that the action was a logical

sequence of the decision to become a member of the

League. What is probable is that the candidature

might have been deferred for some time but for the

initiative taken by the Irish Free State in pursuance

of its determination to lead the way in the develop-

ment of Dominion sovereignty, external as well as

internal.

Canada, however, had already played a very marked

part in the construction and interpretation of the

League Covenant, though the fact was not at once

made known. When the Canadian Government ex-

plained in the Dominion House of Commons the terms

of the treaty of peace with Germany and the League

Covenant embodied in it, no hint was given that a very



332 SOVEREIGNTY OF THE BRITISH DOMINIONS

valiant attack had been made during the making of the

latter by Sir R. Borden.^ His aim was directed against

Article 10, xmder which “the members of the League

undertake to respect and preserve as against external

aggression the territorial integrity and existing political

independence of all members of the League. In the case

of any such aggression, or in case of any threat or

danger of such aggression, the Council shall advise upon

the means by which this obligation shall be fulfilled.”

Sir Robert Borden pointed out that this meant that it

was to be assumed that all existing territorial delimita-

tions were just and expedient, that they would con-

tinue indefinitely to be just and e^edient, and that the

signatories should be responsible therefor. Any such

declaration would involve a most careful survey and

determination of all territorial issues, and such action

was impossible; nor in any case was it clear that there

might not develop a situation in which, under the pro-

posed Article, it would be impossible to do justice to

national aspirations. The Covenant contemplated the

possibility of a war in which other members of the

League were not required to intervene between the two

members at war. If in such a war one member with the

assent of the population occupied a part of the terri-

tory of the other, what would be the position of the

other members who might sympathise with the State

which recovered its lost territory, if that had been

unfairly taken from it? Mr. Doherty, supporting the

same view, argued that the guarantee ought to be

confined to the great States, and that the smaller and

weaker Powers shoiild not be required to guarantee a

decision which they had not really helped to make.
^ Corbett and Smith, Canada and World Pditica, p. 127.
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Canada would very possibly be thus burdened with an

obligation which would be extremely onerous to her,

while the guarantee given to the Dominion was not of

importance. If by her own resources and those of the

United Kingdom and the United States she could not

defend herself, it was improbable that the aid of the

other members of the League would be of importance

to her. Canada, too, would certainly resent an Article

which imposed on her a direct and absolute obligation

clearly binding her to military action.

These views of Canada were not ruled convincing

by the great Powers, which realised that the bane of

European hfe had been the lack of security, and which

therefore attached the utmost importance to creating,

if at all possible, a feeling of safety in the minds of the

peoples of Europe. Mr. Doherty, however, by the time

of his return to Canada had reconsidered the position

of that Dominion, and was prepared to meet the chal-

lenge of Mr. Fielding that the acceptance of the treaty

of peace should be accompanied by a declaration that

“in giving this approval this house in no way assents

to any impairment of the existing autonomous author-

ity of the Dominion, but declares that the question of

what part, if any, the forces of Canada shall take in any

war, actual or threatened, is one to be determined at

all times as occasion may require by the people of

Canada through their representatives in Canada”. Mr.

Doherty was able to satisfy his audience that the

Covenant already safeguarded the influence of the

Canadian Parliament and its final decision. Article 10

gave the Council of the League a power to advise what

action Canada should take. In consequence of Article 5

of the Covenant a representative of Canada must be
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summoned to sit on the League at the discussion of any

matter specially affecting any member of the League

which was not represented on the Council, and under

Article 4 the voting in the Council must be unanimous

to have effect, so that the representative of the

Dominion could veto any proposal which Canada

would not accept. On the other hand, the proposed

statement of Mr. Fielding would mean in effect that

Canada rejected the treaty of peace and desired to

withdraw from co-operation with the rest of the Em-
pire. This rather finespun reasoning had at least the

merit of tiding over a difl&cult situation.

The Canadian Government, evidently dissatisfied

with its own exposition, which, pressed to a logical

conclusion, meant that Article 10 was waste paper and,

what was worse, a snare and a delusion as affording

a false sense of security, proposed to the Assembly of

1920 the deletion of the Article. This proposal was

remitted to the Council, and was considered by a

special committee and a commission of jurists, after

which it was discussed at the Assembly of 1921. The
discussion then proved that the legal and political

arguments for and against the clause were very com-

plex and indecisive, and the matter was adjourned for

further consideration in 1922. Canada then, finding

that there was no chance of securing the withdrawal

of the provision, suggested its amendment by adding

to it the following qualifications: (1) the addition at the

end of Article 10 of the words “taking into account

the political and geographical circumstances of each

State”; (2) the addition of a new paragraph as follows;

“The opinion given by the Council in such cases shall

be regarded as a matter of the highest importance and
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shall be taken into consideration by all the members

of the League, who shall use their utmost endeavours

to conform to the conclusions of the Council; but no
member shall be imder the obligation to engage in any

act of war without the consent of its Parliament,

legislature, or other representative body.” This pro-

posed amendment was postponed for further considera-

tion, and the opinions of the States invited. Only

Austria, Bulgaria, Hungary, and Uruguay accepted the

suggestion without cavil; the other twenty-one States

which replied before September 1923 made certain

reserves, and it was also suggestedthat the mattermust

be held over until decisions had been reached on the

question of the treaty of mutual guarantee then under

consideration. On the basis, however, of the replies, the

First Committee of the Fourth Assembly drew up an

interpretative resolution to cover the Canadian stand-

point. It held that the effect of this resolution would

not be to alter the meaning of the Article but would

merely clarify it. It ran: “It is in conformity with the

spirit of Article 10 that, in the event of the Council

considering it to be its duty to recommend the applica-

tion of military measures in consequence of an aggres-

sion or danger or threat of an aggression, the Council

shall be bound to take account more particularly of

the geographical situation and of the special conditions

of each State. It is for the constitutional authorities

of each member to decide in reference to the obliga-

tion of preserving the independence and the integrity

of the territory of members, in what degree the member

is bound to assure the execution of this obligation by

employment of its military forces. The recommendation

made by the Council shall be regarded as being of the
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highest importance, and shall be taken into considera-

tion by all the members of the League with the desire

to execute their engagements in good faith.”

The interpretation, it is clear, watered down the

obligation of the Article to something negligible, and

it is not surprising that twenty-two of the States

present at the Assembly refused to vote. They were

reluctant to disoblige Canada, but they felt that they

could not homologate a version which emasculated the

Article. Persia, however, went so far as to negative the

interpretation, which therefore failed of acceptance as

a binding declaration of meaning, for which purpose

a unanimous vote is requisite. The issue was then

dropped by Canada, which appeared to find in the

Protocol of 1924 for the Pacific Settlement of Inter-

national Disputes a possibility of a settlement which

would render the interpretation of Article 10 un-

necessary. But the attitude taken by Mr. Dandurand

at the Assembly was not that finally adopted by the

Canadian Government, which came round to the view

that the Protocol itself might involve it in greater

liability than existed imder the terms of the Article,

especially in view of the attenuated meaningapparently

attached to it by the greater Powers in the League.

Confirmation of the narrow meaning of the Article

maybe deduced from the fact that the Irish Free State,

when admitted, had in its Constitution a clause ex-

pressly providing that active participation in any war
can only be authorised, except in the case of invasion,

by the Parliament. As the Constitution of the State

was formally presented to the League for examination

in connexion with its admission, it must be taken that

the League was satisfied that the inclusion of this
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provision in the Constitution was perfectly compatible

with the carrying out of the obligations imposed bn the

members by Article 10. On the other hand, it may
be doubted whether the ingenious reasoning of Mr.

Doherty as to the combined effect of Articles 4 and 6,

in giving any member a negative voice m the decision

to be taken by the Council as to the measures which it

should adopt to implement its obligation under that

Article, has the assent of the Council of the League,

for the interpretation suggested clearly is based on the

general principle of the Article, and does not contem-

plate an3rthing so artificial as the Canadian interpreta-

tion suggests.

The independent attitude of Canada as regards

Article 10 was, of course, merely m harmony with the

generalpositionadoptedfromthe firstbythe Dominions

as regards their participationm the work of the League.

This note of individualism was struck by Sir K. Borden

at thePeaceConferencewhen, before the secondPlenary

.
Session, he protested, as representing Canada, against

the decision as to the amount of representation on

Commissions established by the Conference which was

to be allocated to the minor Powers, an attitude also

adopted by M. Hymans. This tradition of independence

was immediately followed up at the First Assembly.

It might have been expected that, while the distinct

membership of the Dominions was fully recognised,

yet some attempt would be made to present in major

issues a united front at the Assembly, and that for

this purpose the representatives of the Dominions and

the United Kingdom would have met in London to

take counsel with one another.^ It had been the case

^ Keith, War Oovemmeni of the British Dominions^ pp. 176, 177.

7.

Chapterxm
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Chapter
xvn.

that at the Peace Conference, despite the separate

representation of the Dominions, the essential care of

the interests of the Dominions had rested with the

British Empire delegation as a whole, and the fact

that the British Empire, and not merely the United

Kingdom with its dependencies, was a member of the

League prompted the view that the unity in diversity

which marked the Peace Conference might be con-

tinued in the Assembly. But there was the vital differ-

ence that it had been admitted at the Conference that,

if there were to be voting, the Empire should vote as a

whole, and no such restriction normally existed, or

could exist, under the League Constitution. Moreover,

it was felt in Canada that any policy of prior discussion

with the United Kingdom might tie the hands of the

Dominion and diminish its status. Foreign States had

consented with some hesitation to the admission of the

Dominions as distinct members of the League, on the

strength of assurances that they were autonomous, and

they would be little likely to accept this assurance as

valid if they foimd at the very first Assembly the

Dominions acting in concert with the United Kingdom.

It appears, however, from Sir R. Borden’s later utter-

ances,^ that he for one saw the wisdom of preliminary

investigation by the Governments of the Empire of

important matters, but his resignation before the first

Assembly left the decision to others, and it was in

favour of a definitive assertion of autonomy.

The representatives of the Dominions, therefore, not

merely attended the Assembly under the sole authority

of their own Governments, without any intervention

by the Imperial Government or powers from the King
^ Speech, August 17, 1926, Canadian Bar Review, iii. 519.
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in his Imperial capacity, but voiced opinions which

they had not discussed with their colleagues repre- '

senting the Empire. There is no doubt of the effect

produced on the representatives of foreign States, who
suddenly realised the extent of Dominion autonomy.

Although for fifty years the Dominions had in fact

managed their domestic affairs at their own pleasure,

it was treated by many foreign delegates as a proof

of the imminent dissolution of the Empire that Mr.

Rowell should asseverate this fact in his speech of

December 8. But he caused even greater emotion by
insisting that the League had nothing tp do with such

questions as the due distribution of raw materials

among the powers of the world. Domestic issues were

entirely beyond the scope of the League in the view of

Canada no less than in that of the United States, and

the true function of the League was to devote itself to

its essential task of preventing war. The League was

not a body with undoubted authority to deal with any

topic it liked; even under Article 23 of the Covenant,

its duty to secure freedom of communication and

transit, and equitable treatment for the commerce of

all members of the League, was subject to the existence

or the conclusion of international conventions dealing

with the topics, and in the absence of such a convention

the League could take no steps. The other Dominions

and India naturally energetically supported this posi-

tion, contrary to the attitude of the British member of

the Council, who had on that body given his approval

to the project that an enquiry should be held to in-

vestigate the issue of the distribution of raw materials.

It must, of course, be admitted that against the narrow

view taken by Mr. Rowell might be set the considera-
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tion that many wars have their roots in commercial

causes and that a mere enquiry could not violate any

rights of the members of the League. Mr. Eowell again

protested against the idea that the League should

accept financial responsibility for certain technical

organisations which it was proposed to set up to deal

with economic and financial questions, and with com-

munications and transit, and demanded that these

organisations should form the subject of separate con-

ventions among such States as desired to afford them

support, and that their cost should be defrayed by the

contracting States and not by the League. The issue of

cost which thus first emerged has been one on which

divergences of view have since occurred between the

Dominions, India, and the United Kingdom; thus ob-

jections raised by India in 1927 regarding the cost of

the Labour Organisation of the League were not

pressed in 1928, but in that year the British Govern-

ment took strong exception to the regime of extrava-

gance which prevails.

In a yet more vital issue the independence of the

Dominions at once asserted itself. The States of Albania

and Armenia presented applications for admission, and

Canada and South Africa championed the cause of

Albania. In the Commission which examined the

applications the views of France and of the British

Empire were against admission, on the score that it

was desirable to wait until the international status of

the territory had been further cleared up, and Canada

and South Africa were overruled. But in the Assembly

as a whole they secured their point, having succeeded

in rallying the support of the lesser States, and the

British and French objections were not pressed. As
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regards Armenia, Canada stood alone among the Do-

minions in advocating admission. Lord Robert Cecil

admitted that Armenia did not comply with the re-

quisites of membership laid down in .^icle 1 of the

Covenant; she was not fully self-governing, nor could

she give effective guarantees of respecting her inter-

national obligations. Nor again could the members of

the League honestly pledge themselves to guarantee

her political independence and territory, the existence

of both of which was in dispute. On the other hand,

Lord Robert Cecil pressed for the imposition on new
States entering the League of obligations respecting the

treatment of minorities similar to those exacted from

the new States created or extended under the treaties

of peace. Mr. Rowell deprecated the addition of a new
condition to admission to the League, and reminded

the Assembly that a country like Canada did not view

with any favour the creation of privileged minorities

encouraged to maintain their identity in lieu of being

merged in a new Canadian nationality. The proposal ac-

cordingly suffered amendment and limitation before it

was accepted, and even then Canada withheld her vote.

The assertion of individuality thus carried out at

the first Assembly was naturally followed by its main-

tenance at subsequent meetings, though perhaps with-

out the stridency necessitated by the initial determina-

tion to impress on the foreign States of the League

that the Dominions had a real sovereign authority of

their own. Australia, which was not specially aggressive

at the first Assembly, refrained from voting for the

admission of Austria to the League, on the simple

ground that as the question of a German application

for the return to her of some of her former territory
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under mandate had been mooted, Australia could not

actively support the candidature for the League of a

State likely to act in the interests of Germany. At the

Assembly of 1922, Sir Joseph Cook, at the request of

Mr. Hughes, supported the proposal of Dr. Nansen that

the League should seek to intervene in the conflict

with Turkey; his attitude was in strong opposition to

that of the British Empire representative and that of

Lord Robert Cecil, delegate for South Africa. At the

Assembly of 1924 the Dominion representatives were

extremely unwilling to accept the British attitude in

favour of the Protocol for the Pacific Settlement of

International Disputes, and that they refrained from

negativing it was due merely to pressure by the British

delegation; the Dominion Governments with one accord

refused in any way to homologate the policy of the

Labour Government in the United Kingdom on this

head, and the Conservative administration itself laid

aside the Protocol for the United Kingdom.

While the Imperial Conference of 1926 was insistent

on denying that the relations of the members of the

Empire inter se were those of foreign Powers,there was

no lack of desire to insist on making clear to the League

the distinct character of each part of the Empire which

was a member of the League. This desire was partly

responsible for the request duly made to the League

on March 9, 1927, by Sir A. Chamberlain that League

treaties should in future not be concluded in the name
of States but of heads of States. It was pointed out

that as a result of this proceeding there was a tendency

to suggest that the Dominions and India were not on

an equality with Great Britain as members of the

League. Further, it was suggested that the League
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should, in inserting clauses providing for the coming

into force of conventions when a certain number of

ratifications had been received, provide that they

should come into operation when the ratification of a

certain number of members of the League had been

deposited. This proposal rested on the fact that the

question had been raised whether, in counting ratifica-

tions, those of the Empire should not merely be deemed

to be one, a result which, inevitably, suggested that

in some way the Dominions and India were inferior to

the United Kingdom.

It will, however, be noted that, whila these sugges-

tions stress the autonomy of the Dominions, they in no

wise diminish the recognition of the connexion of the

Dominions with the rest of the British Empire. Under

the old system the signatures of the Dominions to

League Conference Conventions (e.gr. those on the Trade

in Arms and Opium of 1923, and on Slavery in 1926)

were placed after the rubric British Empire, and it has

perhaps rather unkindly been suggested that this

action was motived by a desire to emphasise Imperial

unity at the expense of the Dominions. But if this were

the case the same position results from the new form

of signature, for the Dominions foUow the United

Kingdom, as representing the King-Emperor, and the

distinctive emphasis which would have been gained

by the various countries being placed in alphabetical

order among foreign States is equally missing. Such a

deviation from connexion with the United Kingdom

would, it is clear, though apparently formal, be a very

substantial inroad on Imperial unity, and the decision

of the Imperial Conference on this head is one more

sign of its anxiety to preserve that unity unimpaired.
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Since tlie Conference the election of Canada to the

Council unquestionably complicates the issue, and

renders it more difhcult to preserve effective identity

of action. But this difficulty may easily be exaggerated.

There are many issues which come before the Coimcil

and the Assembly on which divergence of views within

the Empire cannot do any harm and may easily tend

to promote more satisfactory results, for there is no

a prion reason to suppose that either the United

Kingdom or the Dominions possess an exclusive mono-

poly of political intelligence. It is indeed most probable

that in the Coimcil, if they represent slightly divergent

views, they may do more for the benefit of the League

than if they were in accord. That is not to say that

preliminary discussions between the representatives

concerned would not be of value. But it is clear that,

if the Dominions are to enjoy steadily representation

on the Council, they must owe it to the feeling of the

lesser States of the League that they have an outlook

which is not precisely that of the British Empire, while

on the other hand, they have influence with the British

representative on the Council and can on occasion

enlist the powerful support of the United Kingdom for

the point of view of the lesser States. It has been well

suggested that Canada or another Dominion might

prove of value in the course of time of mediating

between the views of the lesser and of the greater

Powers. This position would certainly not be carried

by mere insistence on independence vis-h-vis the United

Kingdom; it would rather be promoted by an attitude

which strove to see more clearlythan can a great Power

the precise point of view of the lesser States, and yet

soi^ht to reconcile their interests with those of their
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powerful colleagues in the League. This delicate task,

it may fairly be said, demands from the Dominion a

much more intensive cultivation of the field of foreign

policy than has hitherto been the case, and, in con-

sequence, ought to be accompanied by measures to

concert discussions with the British Government pre-

paratory to Council meetings, in order that the repre-

sentatives of the two Governments may not confront

each other at Geneva with imperfect understanding

of the points of view of the other. It is certain that in

politics the first step to any reconciliation of opposing

opinions is that each party should really comprehend

what the other side intends.

That the new position occupied by Canada will be

exercised with discretion is shown by the attempts

which were made during the period of high tension in

Chinese afiairs to induce Canada to take up, under

Article 11 of the Covenant, the question of possible

hostilities between Japan and China. The Canadian

Prime Minister insisted in his replies toMr.Woodsworth,

on May 14 and 16, that the only source of information

which the Government had on affairs in the Far East

was derived from the British Government, and that it

rested rather with that Government than with Canada

to take action. Moreover, he held that the real diffi-

culties in China were matters of internal revolution,

and that it was utterly premature to meditate iater-

vention under Article 11 while other members of the

League took no action, and while China herself had

sent no request to the League for aid against any

Japanese aggression. The attitude taken was eminently

prudent and justifiable. Anythingmore deplorable than

the spectacle of Canada, without sufficient grounds.
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attempting to intervene in an issue between China and

Japan, could scarcely be imagined, and the episode

illustrates to the full the reckless manner in which

Labour politicians are willing to suggest the imposition

on members of the League of unlimited acts of inter-

ference in the affairs of other States.

On the other hand, Canada has duly fulfilled at the

first meeting in 1929.of the League Council her under-

taking before election in 1927 to be a champion of the

rights of minorities. Mr. Dandurand then proposed that

substantial changes should be made in the procedure

regarding petitions from minorities alleging unfair

treatment. In place of reference merely to a Committee

of three members, he thought that a larger body should

be selected and that greater publicity should be given

to the representations made and the replies returned,

thus removing the feeling among minorities that there

was a lack of interest taken in their representations

and that they were disposed of without due regard. The

delicacy of the situation of Canada is, of course, by no

means negligible, for her own policy is opposed, as

made plain in 1920, to the perpetuation of the distinct

individuality of racial and linguistic units immigrating

into the Dominion from Europe. Moreover, the atti-

tude of M. Dandurand brought him into harmony with

that of the German representative who bitterly at-

tacked, on March 6, the suggestion that the minority

clauses of the treaties of peace were intended to

smooth over the period of transition, until the minori-

ties merged themselves in the State of which they were

subjects. He insisted instead that without disloyalty

minorities should be encouraged to preserve their

language, culture, and faith. The British representative
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in some points took marked exception to the German
view, insisting on the duty of loyalty to the State on

the part of minorities, and on the desirability of their

accepting complete incorporation in the State, but Sir

A. Chamberlain and M. Briand frankly agreed that

there should be greater publicity and that everything

should be done to make minorities feel that their repre-

sentations received the earnest and sympathetic con-

sideration of the Council. The Canadian demarche,

therefore, may be deemed to have been conducted with

dexterity and with satisfactory effect.

II. Imperial Unity wUhin the League

The creation of the Irish Free State was immediately

followed by the determination of the Government to

carry out the plan to which the Imperial Government

had already promised its aid of attaining membership

of the League. The application was dated April 17,

1923, and was made in the name of the Government of

the State, and stated that the Government was pre-

pared to accept the conditions laid down in Article 1

of the Covenant and to carry out all the obligations

involved in membership of the League. In pursuance of

the proposal the League of Nations (Guarantees) Act,

1923, was passed on August 8, which refers expressly to

the application as being made bythe Executive Council,
doubtless as a mode of emphasising that the applicants

were not acting in the name of the Crown. The Act

authorised the Executive Council to give such guaran-

tee as might be acceptable to the League of the sincere

intention of the State to observe its international

obligations. Authority was also given to the Council

Ohfcpter
XtCL
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to accept, subject to the ratification of Parliament,

such regulations as might be prescribed by the League

regarding its military, naval, and air armaments. The

application was duly reported on by the sub-committee

of the Sizth Committee of the Assembly, which based

its report on the usual replies to questions put. In

answer to that regarding whether the State was recog-

nised Ae iure or de facto, it was pointed out that the

State was “a Dominion forming part of the British

Empire upon the same conditions as the other Do-

minions which are already members of the League”.

It was also reported that the Government was stable,

and provision had been made in the treaty for the

delimitation of the boundary. The application was

then accepted unanimously by a vote of forty-six

States.

In his address to the League expressing his deep

appreciation of the honour thus paid to Ireland, the

President of the Council stressed the fact that “an

international treaty has brought to Ireland peace”,

and the significance of this view was more fully ap-

preciated when, on July 11, 1924, the representative of

the League at Geneva formally registered the treaty of

1921 under the terms of Article 18 of the Covenant.

That Article provides that “every treaty or inter-

national engagement entered into hereafter by any

member of the League shall be forthwith registered

with the Secretariat and shall as soon as possible be

published by it. No such treaty orinternational engage-

ment shall be binding until so registered.” The Irish

action, therefore, was a definite claim that the treaty

between Great Britain and the Free State was an inter-

national instrument, which ought to have been regis-
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tered by the United Kingdom when concluded. The

notification of registration was duly made to the British

Government, and elicited, after a very long delay, on

November 27, a letter to the League in which the

doctrine of the Free State was formally impugned:

“Since the Covenant of the League of Nations came

into force. His Majesty’s Government has consistently

taken the view that neither it nor any conventions

concluded under the auspices of the League are in-

tended to govern the relations inter se of various parts

of the British Commonwealth. His Majesty’s Govern-

ment considers, therefore, that the terms, of Article 18

of the Covenant are not applicable to the Articles of

Agreement of December 6, 1921.” This statement is

remarkable because of the absence of any indication of

the views of the rest of the Empire, and this omission

is properly adduced as proving that it was found im-

possible to obtain the assent of Canada or the Union

to the definite repudiation of the Irish position. Prob-

ably for this among other reasons, the reply of the Free

State on December 18 to the League intimation of the

British view was decidedly curt: “The Government of

the Irish Free State cannot see that any useful purpose

would be served by the initiation of a controversy as to

the intention of any individual signatory to the Cove-

nant. The obligations contained in Article 18 are, in

their opinion, imposed in the most specific terms on

every member of the League, and they are unable to

accept the contention that the clear and unequivocal

language of that Article is susceptible of any interpre-

tation compatible with the limitation which the British

Government now seek to read into it. They accordingly

dissent from the view expressed by the British Govern-
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(a^ter ment that the tenns of Article 18 are not applicable to—
' the treaty of December 6, 1921.” The treaty duly

appeared in volume 26 of the Treaty Series of the

League and the notes in the next volume.

The issue thus remained unreconciled, but inci-

dentally it may be deemed to have been disposed of

by the attitude adopted by the Imperial Conference of

1926 towards the issue of the mode of making treaties

involving the United Kingdom and the Dominions.

It was recommended that treaties concluded under

League auspices should be couched in the name of the

Sovereign; “The making of the treaty in the name of

the King as the symbol of the special relationship

between the different parts of the Empire will render

superfluous the iuclusion of anyprovision that its terms

must not be regarded as regulating inter se the rights

and obligations of the various territories on behalf of

which it has been signed in the name of the Bang. In

this connexion it must be borne in mind that the

question was discussed at the Arms Traffic Conference

in 1 925, and that the legalcommittee of that Conference

laid it down that the principle to which the foregoing

sentence gives e3q)ression imderUes all international

conventions.” It is, of course, not by any means con-

clusive to quote the opinion of the legal committee of

an abortive Conference, and there must be set against

the assumption that the principle underlies all inter-

national conventions the fact that it was held to be

necessary to provide expressly in several Conventions

concluded under League auspices against the applica-

tion to the parts of the Empire inter se, for example in

the Convention of 1921 on Freedom of Transit, in that

of 1923 on the International B6gime of Maritime Ports,
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and the Convention of the same year on the Regime of

Navigable Waterways of International Concern. The
Irish Government also insisted on the registration of

the important treaty of 1925 finally recording the

settlement of the boundary issue, and the withdrawal

by the British Government of any claim for the under-

taking by the Free State of a portion of the British

debt, and the British Government again dissented.

The Irish acquiescence in the Conference resolution

may be interpreted as an oblique admission of error,

but it cannot be said absolutely to dispose of the issue.

The question is of importance m regard to Article

10. Do the Dominions guarantee to one another their

territory and independence? If so, it follows that the

rules laid down in Articles 12, 13, and 15 would apply

between the members of the Empire, so that in the

event of one part entering into a war in defiance of its

obligations to the League, the other members would

be bound to sever all relations with it, to subject it to

economic measures, and even to apply naval or military

sanctions. The matter cannot be deemed to be ab-

solutely settled, because there has been no ruling by

any authority which commands acceptance. It is pos-

sible to hold that the reference to “existing political

independence” in Article 10 of the Covenant implicitly

rules out reference to the Dominions, but that is rather

a forced interpretation and one not altogether accept-

able to Dominion views. On the other hand, it is

possible to hold that in spirit, if not literally, the prin-

ciple of Article 21 is applicable: “Nothing in this

Covenant shall be deemed to affect the validity of

international engagements such as treaties of arbitra-

tion or regional imderstandings like the Monroe Doc-
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carter trine for securing the maintenance of peace.” It may,—
' therefore, fairly be said^ that by international usage

and recognition the relations of the parts of the Empire

imJbeT se are not matters of external relations, even when
the language used, as in the case of the treaties with the

Irish Free State, would naturally be interpreted as

implying that the bonds between the members of the

Commonwealth were, in truth, international in char-

acter. In favour of this view must also be set the fact

that, on the International Commission for Air Naviga-

tion as originally constituted, the position of the

Dominions was not permitted to be that of States

external to the United Kingdom. On that body two

representatives each were assigned to the United

States, France, Italy, and Japan, while the United

Kingdom, the Dominions, and India were, like the

minor Powers, given but one seat each, and the united

voting power of them all was but to be equal to that

of any one of the other four great Powers. Further,

by the London Protocol of June 30, 1923, the voting

power of all States was equalised. Great Britain, the

Dominions, and India counting as one State.

III. The Dominions and the Permanent Court

The distinct status of the Dominions was duly

recognised when the Permanent Court of International

Justice was brought into existence. The Statute left

it open for each member of the League to act inde-

pendently, so that any Dominion might act separately

and independently of the Empire in regard to matters

falling within the sphere of jurisdiction of the Court,

* Keith, War QovemmerU of the British Dominions^ pp. 157, 158.
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though, as we have seen, it is now accepted that the

Court is not an appropriate tribunal to decide issues

between the different parts of the Empire, though

members of the League.

Appointment of members of the Court at once raised

difliculties. The decision rests with the Council and the

League, but the candidates must be nominated, and

normally nominations are made for each member by
the national group in the Court of Arbitration at the

Hague under the Hague Convention of 1907. In the

case of the Dominions, however, which had no distinct

representation on the Hague Court, it was necessary

to apply an analogous procedure as provided in the

Statute of the Permanent Court, and to entrust the

nomination of candidates to national groups, appointed

for this purpose by their Governments, imder the same

conditions as those prescribed for membership of the

Permanent Court of Arbitration. But it was laid down
that no group could nominate more than four persons,

of whom not more than two could be of the nationality

of the group. This at once raised a diflGlculty as to the

meaning of nationality, which was strengthened by
the provision in Article 10 of the Statute that, if more

than one national of the same member of the League

were elected, only the eldest would be finally chosen as

a member of the Court. If all British subjects were to

be treated as having a single nationality, there could

never be more than one representative of the Empire

on the Court. This derogation from the rights of the

Dominions, however, would have been intolerable, and

it was recognised that the term national must be re-

stricted in sense, so that, for instance, Canada could

have nationals of its own as contrasted with the United

2 a
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(a^r Kingdom, and so on. Canada accordingly gave a lead

‘ to the Dominions in 1921, by defining, with a view to

this contingency, the nature of Canadian nationals, and

the Union of South Africa and the Irish Free State

have recognised the same distinction.^

Acceptance of the protocol establishing the Per-

manent Court was. at once given by the signatures

of the representatives of New Zealand, the Union of

South Africa, and India, at the League Assembly of

1920. The mode of signature adopted was unusual, for

the representatives signed according to the alpha-

betical order of members, and the Dominions were not

grouped with the British Empire. Canada and the

Commonwealth availed themselves of the option of

later signature. In each case ratification was required

and accorded by the Grovemments of the members.

In the case of the Irish Free State the position was

peculiar, for the Free State was not in existence when
the protocol was accepted for the United Kingdom,

and, while the protocol applied to it in a sense, it was

not applicable to it in its special personality. The
matter, however, was adjusted by the notification of

the Irish Free State in 1926 (August 25) to the Court

that it accepted membership in the same way as other

parts of the Empire.

Two issues of importance have since arisen regard-

ing the attitude of the Empire towards the Court.

Article 36 of the Statute provides that members may
declare that they recognise as compulsory, in relation

to any other member of State accepting the same
obligation, the jurisdiction of the Court in all or any of

certain classes of legal disputes. These classes include

* See p. 64 anfe.
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the interpretation of a treaty; any question of inter-

national law; the existence of any fact which, if estab-

lished, would constitute a breach of an international

obligation; and the nature or extent of the reparation

to be made for the breach of such an obligation. The

issue whether this clause should be taken advantage

of by any part of the Empire has long been discussed,

and British opinion, on the whole, despite the efforts

of Lord Cecil and the League of Nations Union, is not

convinced of the wisdom of accepting compulsory

reference even in these cases. The ground for this

opinion is partly that there may arise matters on which

a judicial decision is not really what is wanted, but

which would better be disposed of by diplomacy or

arbitration by a chosen body. In part also it is held

that the jurisprudence of the Permanent Court is still

too imperfectly understood to render acceptance of

its jurisdiction in matters so wide a prudent course of

action for the Empire, especially as the Court is also

made the j&nal authority as to whether any matter falls

within the classes of cases enumerated. At the Imperial

Conference of 1926 the opinion of the Conference was

that it would be premature to accept the obligation

imder the Article, and the important agreement was

reached that none of the Governments of the Empire

would take any action in the direction of the accept-

ance of the compulsory jurisdiction of the Permanent

Court without bringing up the matter for further dis-

cussion. The importance of this agreement is very

noteworthy, for it lies in the power of each member,

without the approval and in face of the strongest

objections by the British Government, to accept the

compulsory jurisdiction. On the other hand, there is
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obviously a very strong objection to any such pro-

cedure. Under it some issue deeply affecting one

Dominion, on which it would not be prepared to go

to the Court, might be decided as regards another

Dominion, and, though the decision under the rules of

the Court would have no effect for the Dominion

which was not a party in the cause, there can be no

doubt that the foreign State might press strongly that

the views of the Court proved that the Dominion was

internationally in the wrong. This consideration, at

least as much as respect for the views of the United

Kingdom, explams the attitude of caution adopted by
the Conference. On the other hand, as was pointed out

by a Labour member in the Canadian House of

Commons on April 11, 1928, there was prevalent in

the United Kingdom the impression that refusal to

accept the compulsory clause in the case of the United

Kingdom was dictated by the desires of the Dominions.

Canada, however, clearly is not strongly influenced

by any such feeling, and the Dominion Government

accepted the view that it was now proper to reopen

with the British Government the issue, so that Canada

might consider the question of acceptance without

departing from the agreement reached in 1926. In

Australasia, on the other hand, the idea of accepting

compulsory reference of any matter to the Court is

opposed on the score that, under this power, the ques-

tion of immigration restriction might be brought

before the Court. It is true that immigration is, on the

whole, admitted to be an issue of domestic jurisdiction,

which caimot be dealt with as a question of inter-

national concern, but there remains just the possi-

biliiy that this principle may become inapplicable, and
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Australia is convinced that in no case can the risk of

a condemnation of her policy of restriction of Asiatics

be challenged. Anxiety on this point prevented accept-

ance of the Geneva Protocol of 1924, and it will not

be easy to convince Australian opinion that acceptance

of any compulsory reference is safe, unless it is made
with complete reservation of immigration questions.

Similarly, it is admitted that, even if the United

Kingdom had been willing to submit to compulsion

in any cases, it would be necessary to exclude prize

law so long as the British and continental views on

this issue are so different.

The second issue of importance as affecting

Dominion status was raised on the occasion of the

revision of the Statute of the Court undertaken in

1928-9 . The British Government then suggested that

the Statute should be framed so as to make it per-

missible, in the event of a Dominion being engaged in

a case before the Court, for that Dominion to have a

national judge on the Court for the occasion despite

the presence on the Court of the British judge. It is

difficult to approve this proposal, which, though re-

garded with benevolence by Mr. EUhu Root, was not

received with enthusiasm on March 19 , 1929
,
by the

other members of the body set up to study the amend-

ment of the Statute. The British argument stressed

the independent character of the Dominions, but it did

not remove the really fatal objection from the inter-

national point of view that the Dominions are united

in strong ties of common interest to the rest of the

Empire, and that a British judge could hardly be re-

garded, e.g. by Turkey or Japan, as impartial in a dis-

pute between either Power and Canada or Australia.
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Moreover, assuming perfect impartiality, there would

remain the objection that a Dominion judge would

represent the same English school of international law

as does the British judge, and would tend to agree with

and duplicate his attitude. From the Imperial stand-

point it is not easy to approve the proposal, for it

would be extremely unpleasant from a national point

of view for a British judge to have to deliver a judg-

ment disaUowing the contentions of a Dominion

Grovemment. However honestly he might hold his

view, and however strongly it might be supported by
legal groimds, the public, if not the Government of

the Dominion, would regard the issue very much as

Lord Alverstone’s surrender to the American views

on certain points of the Alaska Boundary case was

regarded in Canada. The true solution of the difficulty

would rather be to allow the British judge to retire

from the Court on such occasions, and to have his place

filled for the hearing of the case by a Dominion judge,

unless the Dominion Government expressly asked that

the British judge should act in view of his eminence

as a lawyer and the weight he would have with his

colleagues on the Court, as compared with a Dominion

judge who would probably be little known outside his

own country, and in any case would have had minimal

experience in international issues.

On the same occasion the British representative

expressed concurrence in the proposals for adapting

the Statute to permit of the acceptance by the United

States of the protocol. This had been foreshadowed by
the attitude of the Dominions at the Imperial Confer-

ence of 1926, when agreement was expressed in the

attitude adopted by the British Government towards
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the conditions on which the United States was ready

to accept the jurisdiction of the Court. The one real

point of difficulty, that regarding the claim of the

United States to veto the giving of an advisory opinion

on any issue in which the United States claimed to

have an interest, ought to be deemed to be satisfac-

torily disposed of by the new proposals initiated by

the Government of the United States.^ Whether, how-

ever, in any event Canada and the United States

would care to submit any dispute between them to

the Court, may be doubted.

IV. The Dominion Mandates

Of special interest as assertions of the distinct sove-

reignty of the Dominions is the regime of mandates,

for in regard to them the Dominions exercise authority

subject only to the control of the League. The mandates

for the German possessions in the Pacific south of the

equator, except Samoa and Nauru, were conferred

upon the King to be exercised by his Government of

the Commonwealth of Australia, that for Samoa was

to be exercised by the Government of New Zealand,

and that for South-West Africa by the Government

of the Union, while the mandate for Nauru was con-

ferred on the British Empire, and under an agreement

between the United Kingdom, the Commonwealth,

and New Zealand was to be administered imder an

arrangement to secme the due regard for the interests

of these parts of the Empire, to the exclusion of the

other Empire Governments.*

^ Accepted on March 18, 1929, by the Committee of Jurists.

^ Keith, Responsible Oovemment in the Dominions^ Fart V. chap. xiv.
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A decidedly advanced view of the position thus

created was at once taken by the Union Government.

It held that, as the mandate was bestowed direct upon
it, it was endowed with a species of sovereignty over

the territory, and that as a result of this sovereignty it

was open to the Parliament of the Union to pass legis-

lation for the peace, order, and good govermnent of

the territory, and to provide it with a Constitution.

After some experience of the administration of the

territory, it was decided in 1925 to grant a measure of

self-government, and a complex administration was

created under which there is a Legislature, two-thirds

elective, and an Executive Committee which controls

the administration of those matters on which the

Legislature has power to pass ordinances. There are,

however, reserved from the power of the Legislature

many important issues, over which the Government

of the Union reserves full legislative and administrative

authority in order that it may be able to carry out

completely its obligations to the League under the

terms of the mandate. The legislative authority thus

exercised by the Union Parliament cannot be justified

under the Union Constitution of 1909, and, therefore,

it must be deemed to have been created by the treaty

of peace and the action of the League, a situation

absolutely novel in the British Empire. The validity

of this legislation has not been questioned in the Courts,

and in the case of Christian' it was held by the Appel-

late Division of the Supreme Court of the Union that

the Union possessed a measure of sovereign authority

over the territory mandated to it, so that rebellion

against it was technically a breach of its maiestas. The

' [1923] A.D. 101.
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opinion of the South African Court is, of course, not

of any conclusive value as a matter of international

law, and the question of the precise character of the

Union rights over the territory has been considered

on more than one occasion by the Permanent Mandates

Commission of the League of Nations, which took ex-

ception to the assertion in the preamble to an agree-

ment between the Government of the Union and the

Government of Portugal that the Union possessed

sovereignty over the mandated territory. This claim

was defended at first by General Hertzog, but later

the attitude of the Union was somewhat modified, and

it appears clear that there is some inexactitude in the

adoption of the term sovereignty in this connexion.^

The fact is that the mandatory system is so anomalous

that it is not possible to assert definitely where the

sovereignty resides, and the power of legislation and

administration possessed by the Union is subject to

certain definite restrictions. Of these one of the most

important is the inability of the Union to grant to the

territory either internal or external sovereignty, for

the mandate is one for the administration of the terri-

tory as an integral part of the Union, and not a cession

of unlimited authority. Further, the terms of the man-

date cannot be altered save with the sanction of the

Council of the League, and this provision, now that

Germany is a member of the Council of the League,

effectively bars any attempt to secure the incorpora-

tion of the territory as a fifth province annexed to the

Union without the assent of that Power.

It must be added that the supervision of the League

over the action of the Union has been far from easy.

* The, Rami TabU, xviii. 217-22.
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(a^er The most unfortunate episode was the repression of

' a rising of the Bondelzwarts, a Hottentot tribe which

had served the Union well in the war. The Adminis-

trator led a force into their reserve, and with the aid

of aeroplanes destroyed over a hundred men, women,

and children. The excuses urged by the Administrator

for his action failed to satisfy the Mandates Commis-

sion, which condemned his mode of treating the

Bondelzwarts, approved the more conciliatory methods

later adopted, and urged that assistance should be

granted to the poverty-stricken natives.^ The utter

incompatibility of the ideals of the mandatory system

and the views of South Africa is brought out in perfec-

tion in the pronouncement of the Chairman of that

body when he insisted that the trusteeship principle

involved a radical change in the form of administra-

tion: “First in importance come the interests of the

natives; secondly, the interests of the whites. The

interests of the whites should only be considered in

relation to the direct or indirect exercise of protection

over the natives.” In point of fact, of course, the view

of the Government of the Union and that of the

Administration of the mandated territory is, and can

only be, that the chief purpose served by the natives

is to offer a source of labour for the white population.

This is the position deliberately assigned to the natives

by the policy of the Union for the natives within its

actual areas, and it would, in the view of the Union

Government, be absolutely impossible for it to treat

differentially natives in the mandated territory, in

• view of the repercussions of such a policy on feeling

among the natives in the Union.

^ Walker, History of South Africa, pp. 696, 696.
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A very much more modest view of the amount of Ohy^
sovereignty involved was taken by the Government

of New Zealand, which determined to place its juris-

diction over Samoa on the basis of an Order in Council

under the Foreign Jurisdiction Act, 1890, of the

Imperial Parliament. This attitude negated any inde-

pendent source of authority other than the King and

the Imperial Parliament, and, though the same power

of independent legislation might perhaps have been

admitted by the New Zealand Courts to exist, it can

hardly be doubted that the actual procedure adopted

was prudent and useful. The Imperial Order delegated

legislative and administrative authority in fuU measme
to the Dominion Parliament, which in due course pro-

vided Samoa with a well-thought-out administrative

system. Various causes have combined to render the

work of the administration extremely difficult, and

the existence of the mandate has sometimes been re-

gretted, but at any rate there can be no doubt of the

fundamental fact that the aims of the New Zealand

Governmenthave been entirelyin accord with the spirit

of the mandate, and that, if there has been any failureto

secure these ends, the faulthas certainlynotbeen mainly

that of the Dominion administration.^ Since the advent

to office of the Liberal Government under Sir J. Ward
at the close of 1928, fresh efforts have been undertaken

to secure the maximum amount of harmony.

In the Commonwealth the power of the Parliament

to legislate was assumed, and could be justified on the

ground that the Constitution gives authority to legis-

1 The. Rmind Table, xviii. 664-83, 900-903. For judicial approval of

the South African doctrine, see Tagaloa v. Inspector of Police, [1927]

N.Z.L.B. 833, 900.
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carter late for any territory placed under the authority of

* the Conunonwealth by the Crown, a position suffi-

ciently applicable to the status of the German colonial

territories in New Guinea and the islands. The control

exercised by the Mandates Commission was for a time

resented in the Commonwealth, but there has been

latterly greater appreciation on the part of the Com-
mission of the excellent intentions of the Common-
wealth Government, and on that of the people of

Australia of the honourable and disinterested motives

animating the Commission in its difficult duly of

supervision. More serious has been the misunder-

standing as to the case of Nauru, under mandate to

the Empire, for it was difficult for the Commission to

realise that due care for native rights was not incom-

patible with the maintenance as a governmental

business of the esiploitation of the phosphate deposits.

But to the initiative of the Commission is due the

greater care taken to supervise the operations of re-

moval of the phosphate, and to provide a fund for the

permanent benefit of the inhabitants whose property

is thus being destroyed. As first operated there was a

tendency to ascribe too great a freedom from control

by the administration to the Commission operating

the removal of the phosphate, but this defect in the

system has been eradicated.

An interesting outcome of the supervision exercised

by the League Commission was the realisation by the

Dominions that they had problems to face which

were similar to those afiecting the United Kingdom,

and which could best be dealt with by joint action.

Thus a united stand was made in 1926, after discussions

between the various Governments of the Empire on
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the occasion of the Imperial Conference, against the

proposal of the Mandates Commission that it should

exercise the power to hear petitioners against actions

of the mandatory Powers in person, and that the

Mandatories should be required to supply detailed

information on a most extended scale in accordance

with a very long questionnaire which had been drafted.

It was insisted by the Grovernments of the Empire in

unison that the proposals implied a fundamental mis-

understanding of the scope of the functions of the

Commission. That body was intended merely to see

that the administration was bemg carried on in accord-

ance with the ideals laid down in Article 22 of the

League Covenant; if it had reason to believe that these

ideals were not being attained, it was at liberty to

investigate and to advise the Council as to the situa-

tion. But it was never intended that the Mandatories

should report to it annually for criticism or confirma-

tion all the details of its legislation or administration.

Experience had shown that the Colonial Office was

able to dispose of petitions without afiording a hearing

to petitioners, and the same ability should be mani-

fested by the Commission, while the list of questions

involved many matters which, in the British colonies,

were left to the discretion of the local Governments.

The objections of the Governments were not, perhaps,

wholly well founded, but they reflected one essential

fact—^the rule that the Commission is not to perform

the functions of a central office of control, but is

merely charged with the duty of examining the annual

reports of the Mandatories and reporting on them to

the Council. This is a very valuable function, especially

as it is the rule that the views of the responsible repre-
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sentatives of the Governments concerned are ascer-

tained verbally, and that the fullest opportunity is

thus given for the Commission to exercise legitimate

influence on the progress of administration without

interfering directly with the sovereign authority of

the mandatory Power.

It must be remembered that the Commission has

no executive functions. All that it can do is to report

to the Council of the League, which again has no direct

means of enforcing its opinion on the Mandatory,

unless conceivably by the revocation of the mandate

on a vote of all the Powers on the Council save the

Mandatory itself. Even this power is denied by some

authorities,^ and in any case the only effective check

on the Mandatory is the public opinion of the League,

and the right, imder the mandates, of members of the

League to demand a decision by the Permanent Court

of issues arising between them and the Mandatory as

to the application of the terms of the mandates. This

measure of authority granted to other members of the

League is clearly meant to secure the interests of their

nationals,® and is not a method of enforcing the clauses

of the mandates in favour of the natives, save in so

far as this may indirectly be done through preventing

the differential treatment of subjects of other States

who desire to enter into trade relations with the

natives. But in the case of the Dominion mandates

this measure of protection is inapplicable, as the

privileges of other members of the League do not

include commercial equality.

1 Wheaton, International Law (6th ed.), i. 109.

* MavromaUis Palestine Concession Case, Permanent Court of Inter-

national Justice Publications, Series A, No. 2.
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Limited, however, as it is, there can be no doubt

that the measure of League control is far greater than
—

*

that exercised by the Imperial Government over the

native policy of the Dominions in regard to the natives

in their own territories. As we have seen, these issues

have practically all been left by constitutional usage

to the unfettered disposal of the Dominion Govern-

ments, and any adverse criticism has been avoided.

Questions and debates in Parliament on issues rele-

gated to the charge of the Dominions are ruled out

of order, and the Dominions, therefore, are spared the

frank exposure of errors, real or imaginary, in their

administration to which, in respect of the mandates,

their operations are regularly subjected in the pub-

lished reports of the Mandates Commission.

V. The Dominions and the Labour Organisation of

the League

As has been noted. Sir R. Borden took a leading

part in securing that the Labour clauses of the treaties

of peace should be based on a full acceptance of the

separate membership of the Dominions in the League.

The Commission on International Labour Organisa-

tion insisted on drafting a convention which negated

the Dominion claims, and even when Sir R. Borden

in the Plenary Conference carried an instruction to

the drafting Committee to remodel the convention on

the lines of the League Covenant, that body remained

obdurate, and it was only by vehement insistence on

the issue before the Council of Four that Sir R. Borden

was able to carry his point and obtain a peremptory

instruction for the Committee to remodel the clause.
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In point of fact, when at Washington the International

Organisation was set on foot, Canada was elected a

member of the governing body, and now occupies

that position as one of the eight most important in-

dustrial countries of the world.

The Dominions, of course, have exercised complete

freedom in their attitude towards the various con-

ventions and recommendations arrived at under the

procedure of the organisation. But it cannot be said

that they have contributed in the manner which might

have been expected to the advancement of the pur-

poses of the organisation by ratification of draft

conventions. This has been due in some considerable

measure in both Canada and the Commonwealth of

Australia to the peculiar difficulties affecting federa-

tions, where the power to legislate on labour conditions

in general rests with the local and not with the central

legislatures. Thus up to March 1, 1928, Australia had

ratified only one convention, that of 1920 on Employ-

ment for Seamen, and Canada only four, those of 1920

on the minimum age for employment at sea, and un-

employment indemnity, and of 1921 as to the minimuTin

age for stokers and trimmers, and medical examination

for young persons at sea. But no such excuse applies

to South Africa, which ratified the conventions of 1919

on imemployment and light work for women, and that

of 1926 as to equality of treatment for foreign workers

as regards workmen’s compensation, but no other

conventions. New Zealand, whose activity in social

advance is famous, is not credited with a single rati-

fication. Only the Irish Free State and the United

Kingdom have ratified a considerable number of con-

ventions, while the Free State has formally recognised
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that it is bound by certain of the conventions \#^hich

were ratified bythe United Elingdom before the appear-

ance of the Free State as a distinct entity. The State,

of course, since its entry into the League of Nations,

has ranked as a member of the organisation in its own

right. The Dominions, however, have all agreed to

ratify the proposed alteration of the composition of

the governing body in order to increase its size, but

the lack of sufficient ratifications has delayed the

adoption of this proposal since it was agreed on in

1922.

2 b



CHAPTER XVIII

THE NBIGOTIATION OP TREATIES

I. The Treaty Power

The arrangements for the exercise of the treaty power

in respect of the Dominions had attained, as we have

seen, a measure of completeness by the year 1914,

which seemed to exclude any serious difficulty. But

the doctrine that each Dominion should be represented

separately and sign separately general conventions

introduced the conception of a new procedure, which

triumphed in 1923 in Canada. It appeared tardily, no

doubt because the occasion for the assertion of the

novel claim was lacking. The necessity of concluding a

fresh commercial convention in 1921 with France led

to no iimovation, but the usual method of signature,

together with the British representative at Paris, was

followed, and Mr. Fielding insisted on the same pro-

cedure in 1923, when he brought to a successful con-

clusion the negotiations for a trade agreement with

Italy. He met suggestions that the association of an

Imperial representative in signature was unnecessary,

by asserting that he appreciated the honour of signing

with the Foreign Secretary.

A definite change, however, took place a little later

when the Government of Canada had negotiated a
370
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treaty with the United States for the preservation of

the halibut fishery of the North Pacific Ocean. It was

then proposed by the Dominion Government that Mr.

Lapointe, who had been concerned in ithe negotiation

of the treaty, should alone sign it, but the British Am-
bassador at Washington on February 23 replied to this

proposal to the effect that his instructions from the

British Government required him to sign the treaty

jointly with Mr. Lapointe. There ensued an exchange

of views between the two Governments, which ended

in the surrender of the British Government and in the

signature of the treaty by Mr. Lapointe alone with the

United States Secretary of State. The signature was

given by authority of full powers issued by the King

to Mr. Lapointe in the usual manner on the advice of

the' Secretary of State for Foreign Affairs, though, of

course, at the instance of the Dominion Government,

and Mr. Lapointe, therefore, was in the fullest sense a

representative not merely of the Canadian but also of

the Imperial Government. The treaty also was not ex-

pressed to be by the King in respect of Canada, but

merely by the King-Emperor under the usual style,

and the only limitation to Canada was that implied in

its terms. It thus resembled in everything, save the

number and character of the signatories, the many
treaties hitherto concluded for the special interest of a

Dominion, but in the name of the King-Emperor with-

out specification or limitation. It is difficult ^ to imder-

stand how seriously the new departure was taken in

certain quarters in England as well as in the Domin-

ions and the United States. It seemed to be a natural

development of the principle of the separate signature

^ See Sir R. Borden, Canadian Bar Review, iii. 616.
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of the peace treaties; there the Imperial Government

had plenipotentiaries to sign, because it was interested

as well as the Dominions; here the Imperial Govern-

ment had no special interests, and therefore no sepa-

rate signature was required.

On the other hand, it was contended that the joint

signature by a British diplomatist attested the parti-

cipation of the Imperial Government in the making of

the treaty. The answer to this contention, of course,

was that the participation of that Government was se-

cured in a more effective and simple maimer. The full

powers issued to Mr. Lapointe were granted by the

Imperial Government, and therefore he could not

have signed save with the prior approval of the Im-

perial Government, which in fact was duly accorded.

Secondly, when signed, the treaty remained to be rati-

fied, and that ratification, when finally accorded, was

carried out with the approval of the Imperial Govern-

ment. But there was another aspect of the case which

aroused difficulties with the Senate in the United

States. The treaty was negotiated by Canada with a

strict eye to Canadian conditions and to restrictions

to be imposed, on the one hand on citizens of the United

States, and on the other hand on Canadian British sub-

jects or residents. But the Senate was quick to see that

there might be a lacuna here, and accordingly pro-

posed in its wonted manner to alter the substance of

the treaty under the guise of an understanding on rati-

fication. In this case the understanding was that “none

of the nationals or inhabitants on boats or vessels of

any other part of Great Britain shall engage in the

halibut fisherycontrary to the provisions of the treaty”.

It was this point of substance rather than the formal
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iimovation or the political or territorial aspect of the

treaty which moved the Senate, for it realised that the

whole purpose of the treaty might conceivably fail if

British subjects on non-Canadian ships carried on the

fishery in defiance of the compact, which bound only

Canadian vessels. But this reservation, of course, com-

pletely altered the nature of the treaty. If the treaty

were to apply to other parts of the Empire, the ap-

proval of these parts must be formally obtained, and

the United ELingdom must be asked to assent for her

part to the convention. This was no part of the Cana-

dian intention, and, as a result, the ratification was de-

layed until October 22 , 1924 . The Senate had finally

yielded and had ratified the treaty without the pro-

posed interpretation, thus reducing it to the level of a

mere treaty affecting Canada. On the other hand, the

legislation^ passed by Canada to secure the operation

of the treaty was originally expressed too widely, for

the Act of 1923 purported to authorise the seizure and

forfeiture of foreign ships generally as a penalty for

fishing in the close season agreed upon. The amending

Act of 1924 accordingly duly limited the application

of the Act to inhabitants and nationals of Canada or

the United States, and forfeiture of vessels was con-

fined to Canadian vessels.

This incident, though its importance was much mis-

understood and often misrepresented, as in South

Africa, where it was declared to prove that the Do-

minions possessed the treaiy power absolutely inde-

pendently of the Imperial Government, need not have

raised any serious discussion. But the trealy issue was

raised also in connexion with the International Con-

^ See p. 227 ante, as to its extra-territorial character.
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Chapter feience to conclude neace with Turkey and to settle— the future of the Straits connecting the Black Sea and

the Aegean, and the Imperial Conference of 1923 en-

deavoured to elucidate the issues more satisfactorily.

The rules which emerged from this discussion may be

summed up as follows. Any Government, whether

British or Dominion, which desired to negotiate a

treaty should take care to inform any other Govern-

ment which was likely to be interested, in order that it

could consider what its attitude towards the negotia-

tions should be, and whether it should participate in

the negotiations. There should be the most complete

consultation between Governments interested, and

care should be taken to keep Governments which did

not participate informed of any matters arising in

which they might be interested. When treaties had

been negotiated, they should be signed by plenipoten-

tiaries representing the Government concerned, and

the full powers issued should make clear the part of

the Empire in respect of which the treaty was con-

cluded, while the extent of the application of the treaty

should further be made clear in the preamble and text.

Where the treaty imposed obligations on more than

one part of the Empire, it should be signed by one or

more plenipotentiaries on behalf of all the Govern-

ments concerned. Ratification similarly should be

effected in the case of a treaty imposing obligations

on one part only of the Empire at the instance of

the Government of that part; if more than one part

were affected, ratification should be carried out after

consultation between the Governments concerned.

Each Government must be the judge whether Par-

liamentary approval or legislation was requisite
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before desire for, or concurrence in, ratification was Ohwtw

expressed. ^
At the same time, formal approval was for the first

time given to the conclusion of agreements of a non-

treaty character, usually on technical or administrative

matters, by Governments. Such agreements differ

from treaties in that they are not concluded in the

name of the King, and are not ratified by the Eling,

though they may be subject to confirmation by the

Governments; the negotiators do not receive full power

from the King, but merely instructions from their

Governments. Each Government is solely responsible

for such agreements, but it was recommended that any

Government which intended to negotiate such an in-

formal agreement should communicate its intention to

the Government of any other part of the Empire which

might be affected in order to give it a chance of ex-

pressing its views.

It is impossible to deny that the resolutions of the

Conference of 1923 were sadly lacking in precision, and

their operation in practice was not flawless. They had

the merit of clearing up the question of the halibut

treaty, and of justifying ex post facto the omission of

the Imperial representative’s intervention in the step

of signature. Hence, very tardily, the treaty appeared

in the British Treafy Series imder the guise of a treaty

between Canada and the United States. But it soon

proved in 1924, in the rather acrid controversy over

the ratification of the treaty of Lausanne,^ that there

was much scope for divergence of view as to the exact

working of the resolutions of 1923, and the conference

of 1926, while approving generally of the principles

^ See p. 303
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thus laid down, suggested certain modifications. One
of prime importance was the clearing up of the deplor-

able ambiguity of the rule as to consultation incul-

cated in 1923. It was then left to each Government to

use its judgment as to whether any other Government

was likely to be interested, and only if it thought it

would be was there any obligation for a Government

proposing to negotiate to communicate with the other

Government. It w^-s now laid down that any Govern-

ment contemplating a negotiation must inform all the

other Governments so as to leave it to them to say

whether they were likely to be interested. “When a

Government has received information of the intention

of any other Government to conduct negotiations, it is

incumbent upon it to indicate its attitude with reason-

able promptitude. So long as the initiating Govern-

ment receives no adverse comments, and so long as its

policy involves no active obligations on the part of the

other Governments, it may proceed on the assumption

that its policy is generally acceptable. It must, how-

ever, before taking any steps which might involve the

other Governments in any active obligations, obtain

their definite assent.”^ Well intended as this rule was,

it is clear that it left much vague, and even less satis-

factory proved the additional proposal which ran:

“Where by the nature of the treaty it is desirable that

it should be ratified on behalf of all the Governments

of the Empire, the initiating Government may assume

that a Government, which has had full opportunity of

indicating its attitude and had made no adverse com-

^ The necessity of common action as regards the United States

arbitration treaty resulted in 192S-29 in prolonged negotiations between
the Dominions and the United Kingdom.
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ments, will concur in the ratification of the treaty. In

the case of a Government that prefers not to concur in

the ratification of a treaty unless it has been signed by

a plenipotentiary authorised to act on its behalf, it

will advise the appointment of a pleiupotentiary so to

act.” The fundamental unsoundness of this proposi-

tion was that it introduced a measure of imcertainty

and confusion into the management of Imperial afiairs.

Under it a Dominion might suddenly find that another

Dominion or the United Kingdom would have carried

on negotiations of which the Dominion, though in-

formed, had not realised the importance, and that a

demand for concurrence in ratification would be justly

preferred according to the terms of the Conference re-

solution, but that objections to the proposal would now

suggest themselves.

It is indeed diflS.cult not to regard the proposals as

being in a sense a vindication of the position of the

British Government in its handling of the Lausanne

treaty. That had been carried out without protest from

Canada, and it had beenassumed by the British Govern-

ment that the Dominions, as they had not objected to

the terms of the treaty, would concur in ratification,

as indeed all save Canada were ready to do. But clearly

it would have been better to insist that Governments

must be explicit, and that there should be no question

of mere understandings, and, as will be seen, the vague-

ness of this provision caused some misunderstanding

between Canada and the United Kingdom regarding

the abortive negotiations of 1928 to secure an accord

on proposals for the reduction of armaments between

the United Kingdom and France.

On the other hand, the Conference rendered good
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service in definitely repudiating, both as regards treaties

negotiated under League auspices and other treaties,

the practice which had grown up of concluding the

treaties between States and not between their Sove-

reigns, incidentally, as we have seen,^ negativing the

doctrine that treaties concluded in this form were

effective as between the members of the British Em-
pire. It was agreed that, when the Governments of the

Empire were willing to apply inter se some of the

conditions laid down in international agreements as

administrative measures, they should state the extent

to which, and the terms on which, such provisions

should apply. Rather cryptically it was added that

“where international agreements are to be applied be-

tween the different parts of the Empire, the form of a

treaty between heads of States should be avoided”.

It seems clear that, so far as agreements are inter-

national, the form adopted should be that of treaties

between heads of States, and that any inter-imperial

operation should be achieved quite independently of

the international agreement by a consent made in the

names of the Governments of the Empire inter se. That

the form of an international agreement should depend

on the volition of the Governments of the Empire as

to its application to their mutual relations seems im-

satisfactory.

It was also agreed that aU treaties should definitely

make it clear for what part of the Empire they were

really signed, and that accordingly the term British

Empire should be divided into the essential groups.

Great Britain and Northern Ireland and all parts of

the British Empire which are not separate members of

^ See p. 350 ante.
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the League—Canada, Australia, New Zealand, South

Africa, Irish Free State, and India. It was suggested — ‘

that even in cases where active obligations were not to

be imposed on any part by a treaty, yet if the British

subjects connected with that part might be affected by

its operation, authority should be given for the sig-

nature of the treaty for that part by some of the

plenipotentiaries acting forother parts.^ Here again it is

probable that the making of clear and quite specific

provision for more active co-operation would have been

desirable.

Further difficulties were found to arise as regards

the question of the position of the Dominions towards

the relations of the United Kingdom and Eg3q)t. The

position of Egypt was decided on December 18, 1914,

by the Imperial Government’s action in declaring it a

protectorate in order to remove the anomalies arising

from its nominal inclusion in the Ottoman Dominions.

The errors of the British regime in Egypt in the latter

stages of the war may be admitted, but an effort was

made in 1922 to improve the situation by the conces-

sion by unilateral declaration, in default of any pos-

sibility of agreement, of the independence of Egypt

subject to the reservation of certain important points.

These were (1) the security of British Empire com-

munications, especially as regards the Suez Canal; (2)

the defence of Egypt against foreign interference; (3)

the protection of the interests both of foreigners and

of minorities; and (4) the issue of the Sudan. Progress

in clearing up these outstanding points was very hard

to make, for the attitude of successive Egyptian

^ This plan has been followed in the treaties of 1928 as regards China

and Persia.
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Governments was hostile to any rapprochemewl with

the United Kingdom, and Mr. Ramsay MacDonald’s

effort to arrange terms with the Egyptian patriot

Zaghlul Pasha unhappily were abortive. Relations be-

tween the two countries were then embittered by the

assassination of Sir Lee Stack, the Sirdar of the Egyp-

tian Army, and by the excessive harshness of the

British measures to exact reparation, which went so far

as to menace interference with the sources of the water

supply of Egypt. Ultimately relations improved, and

under the ministry of Sarwat Pasha in 1927 there ap-

peared to be some hope of the conclusion of a treaty

of alliance which would have paved the way to the

attainment by Eg3^t of a more complete sovereignty.

In the case of this treaty the Dominions as usual were

not prepared to bind themselves actively, or at least

this was the attitude very firmly adopted by Canada.

Exception was taken, as was explained by Mr. Mac-

kenzie King in the Dominion House of Commons on

March 30, 1928, to the proposal to conclude the treaty

in the name of the King without restricting the applica-

tion of the compact. The explanation of this action is

doubtless simple, and it is absurd to put it down to

inadvertence on the part of the Foreign Office, though

some colour is given to this view by the remarks of

Lord Salisbury in the House of Lords on April 26.

The treaty was one of alliance, and might, therefore,

involve the Empire in war; on the other hand, it im-

posed no active obligation on any Dominion, and the

Foreign Office doubtless thought that the proper

method of concluding the treaty was simply to make
it in the name of the King without limitation of ap-

plication. The Dominionswere given full opportunityto
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consider the proposal in advance, so that, if they did

not object or ask for special representation, they might, ’

under the principles of the Conference of 1926, be sup-

posed to accept the view that they were not specially

concerned and need not trouble to intervene. But

Canada, on the other hand, preferred to negative ab-

solutely any connexion with the treaty, and this was

at once effected by limiting its application to the

United Kingdom. The compact, however, never be-

came effective, for Sarwat Pasha’s colleagues declined

to accept the proposed treaty, and shortly after his

resignation a dispute between the King and the new

Government resulted in a ccmp d’Etat, under which the

legislature was forbidden to function and the State

was ruled unconstitutionally. None the less, the British

Government in March 1929 concluded a financial agree-

ment with Egypt dealing with the issue of the relations

of Egypt and the United Kingdom to the payment of

interest on the guaranteed Ottoman loan, the burden

of which fell on the latter, while on the other hand the

Ottoman tribute due by the former was withheld and

applied towards the service of the debt. In this negotia-

tion, of course, the Dominions were not expected to

take part, the debt being a matter wholly for the

United Kingdom. Some exception was naturally taken

in Egypt to the conclusion of an agreement of this sort

at a time when Parliament had been unconstitutionally

prevented from functioning. The Egyptian usurpation

was, it was pointed out, in reality upheld by the

presence of the British garrison of occupation, seeing

that it would be called upon to put down any disorder,

and thus the Government which concluded the settle-

ment was reaUy without legal authorily, and was com-
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pelled to sacrifice Egyptian interests in order to secure

a continuation of its unlawful power. For this, among
other reasons, it is clear that any attempt to secure

Dominion support for British policy in Egypt would

have been essentially unwise.

It must, however, be remembered that, though the

proposed treaty with Egypt would have been con-

cluded for the United Kingdom and not for the Em-
pire, aU British subjects would have been affected

ultimately by its terms, while the interests of the

Dominions in the Pacific might have been impaired

by the sacrifice of security of control over the Suez

Canal, which might have eventuated from its terms.

The British Government in fact often cannot act with-

out affecting indirectly the interests of the Dominions

or their subjects. If it consents to agree to the refer-

ence of the issue of navigation of the Oder to the

decision of the Permanent Court of International Jus-

tice, though the Dominions are not made parties to

the agreement, the results of the reference may affect

the actions of Dominion subjects.^ If it arranges with

Siam the issue of the navigation of the Mekong, the

arrangement must apply to British subjects connected

with the Dominions.* This general authority is, it must
be remembered, often of the highest value to the

Dominions, but it involves also the imposition of cer-

tain disabilities. The Imperial Conference of 1926

clearly felt that the matter did not permit of simplifica-

tion or of assertion of Dominion autonomy.

It must indeed be admitted that the result of the

procedure adopted under the Conference resolution of

* Parliamentary Paper, Cmd. 3260 (1929).
* DM. Cmd. 3262.
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1926 with regard to certain types of treaties creates a Oh^
rather perplexing situation. Thus the treaty of Decern-

her 14, 1927, with Iraq is concluded between the King-

Emperor and the King of Iraq, but the plenipotentiary

for the King-Emperor is a signatory for Great Britain

and Northern Ireland only. Yet the treaty recognises

Iraq as an independent Sovereign State. Is it to be

understood that the Dominions are not bound by this

recognition unless they formally confirm it? This seems

an impossible interpretation, for the words of Article 1

are simply, “His Britannic Majesty recognises Iraq as

an independent Sovereign State”, without limitation of

the extent to which His Majesty is acting, and it is

impossible to split up the Crown in such a case into

several distinct sovereignties. Here again we have the

fact that the United Kingdom can, in effect, bind the

Dominions by a treaty which was not signed by any

Dominion delegate and which does not purport to bind

the Dominions. Again, the variations of the Statute of

Tangier contained in the Protocol of July 17, 1928,

were concluded by a representative of the British

Government alone, but, none the less. Dominion British

subjects in Tarver must accept the alterations in the

regime which are thus effected. Or again, if the arrange-

ment at one time contemplated, for the admission of

the right of Norway to reckon as territorial a con-

siderable area of waters beyond the ordinary three

miles limit, had ever been concluded, it is clear that

though it would not have been signed by Dominion

representatives. Dominion subjects and ships would

have been bound to admit the sovereignty of Norway

over these waters, despite the claim that might other-

wise have rested on the rules of international law. The
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Grovernments of the United Kingdom and the Irish

- Free State without the concurrence of other Empire

Governments have accepted a delimitation of French

fishery rights in Granville Bay, which is valid against

the whole of the Empire.^

Moreover, the power of the Imperial Government to

bind the Empire is such that, if it is not intended that

a general treaty shall extend to the Dominions, it is

essential to specify definitely in such an instrument

that the Dominions are not affected. Thus, in the notes

exchanged between the Government of the United

Kingdom and the United States Government on May
19, 1927, regarding the disposal of certain pecuniary

claims arising out of the war of 1914-18, it was held

necessary expressly to exclude from the operation of

the agreement claims affecting the British Dominions

or India, and British nationals resident therein.

There is, it may be admitted, a further most un-

fortunate lack of clearness as to the result of the present

exercise of the treaty power. When a Dominion makes

a treaty regarding its relations with another State,

does any responsibility rest with the United Kingdom
with regard to that treaty? If it is violated by a

Dominion, can the foreign State ask the Imperial

Government to put pressure on the Dominion to

comply with its terms? Or can it at least insist that

the British Government shall induce the Dominion

to allow the issue to go to arbitration or to decision

by the Permanent Court? What would be the position

if a Dominion gave to another State a just casus belli ?

These and other questions are quite insoluble as

matters of theory. It may be anticipated that they

^ Parliamentary Paper, Cmd. 3254.
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will not arise in practice at any date which can be

foreseen, and that speculation as to them is needless. ‘

The issue, however, has been discussed whether a

Dominion, e.g. Canada, could formally recognise the

U.S.S.R. at a time when the British Government

refused recognition. The answer seems to be that there

is nothing to prevent such partial recognition, which,

however, would not bind the United Kingdom or the

other Dominions. If this is so, the fact illustrates once

more the difEerent extent of the authority which, in

international afEairs, appertains to the Imperial Govern-

ment and the Government of any Dominion. For it

can hardly be supposed that the grant of recognition

by the Imperial Government in the name of the King,

if not limited, could be deemed not to apply to the

whole of the Empire, even when the recognition is not

made part of a treaty transaction. There can be very

little doubt that the recognition by the Labour Govern-

ment in 1924 of the U.S.S.R. as a Government de iure

was binding on the whole of the Empire, being ex-

pressed in general terms, and that it was believed to

have this efEect is sufficiently established by the fact

that the Prime Minister of the Commonwealth of

Australia took strong exception to action being taken

on such an issue without consultation with the Domin-

ions, and received an assurance that there would be

no repetition of such an incident. There may, however,

be set against this fact the attitude of Canada, which

intimated separately to the Russian representative

there, on March 24, 1924, its recognition of the Russian

Government. Similarly, when in 1927 the British

Government terminated diplomatic relations with the

U.S.S.R., and also the Trade Agreement of 1921, like

2c
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action was independently taken by the Canadian
’ Government.^ What is clear is that there are very

cogent reasons why the Governments of the Empire

should endeavour to concert action on the issues, and

not present a condition of affairs in which one part

would continue in diplomatic relations with a foreign

State while another part had severed such connexions.

II. General Conventions

It was in connexion with General Conventions, the

outcome of International Conferences, that the Domin-

ions, as we have seen, first obtained recognition of

their individual position, and this position was con-

solidated by the procedure adopted in the signature

and ratification of the treaties of peace, and in the

creation of the League of Nations. But the treaties of

peace were never ratified by the United States, and

thus that Power was not compelled in any way to

recognise the new status of the Dominions, nor, in the

first instance, was it at all anxious to concede such

recognition. The reason was simple enough; one of the

chief reasons alleged against the acceptance by the

United States of the League Covenant was the fact

that it accorded distinct places to each of the Domin-

ions, and the popular view in America was that by
this device the British Empire was obtaining six votes,

all to be cast in the same way, to the detriment of the

United States. It would, therefore, have been incon-

sistent to admit forthwith the distinct existence of

the Dominions, and, as in the case of the League of

1 Not apparently without doubts as to its necessity. The Round
TdbU, xvii. 811, 812.
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Nations itself, the United States Government for a

time proceeded on the basis that there had been no

change in the staim quo. Accordingly, when the Presi-

dent, in 1921, issued invitations to the Disarmament

Conference at Washington, no distinct invitations

were addressed to the Dominions as such, and a posi-

tion of some delicacy arose. General Smuts strongly

objected to the position and was anxious to suggest

abstention on the part of the Dominions unless their

status was recognised, and, obviously, if Canada had

accepted this view, the Conference would have been

seriously hampered. It was, however, wisely held by
Sir R. Borden, who was invited to represent the

Dominion’s interests at the Conference, that the

Dominions should overlook the omission in view of

the great international importance of the Conference

and the unwisdom of the refusal of any Dominion

to accord support. The British Government did its

best to facilitate co-operation, for after it had suggested

that there should be only one single British Empire

delegation, it agreed to appoint distinct representa-

tives for the Dominions, actii^ nominatim for them.

Hence, as in the case of the treaties of peace, separate

full powers were issued to the representatives of the

Dominions, and even South Africa ultimately con-

sented to fall in with the project. Lord Balfour being

appointed as representative for South Africa as well

as for the King generally. He signed, accordingly,

twice, once without specification and once for the

Union, and the treaty was signed for the Dominions

other than the Union by their own delegates.

It must, however, be admitted that, while Sir R.

Borden is, in a sense, correct in laying down that “there

Chapter
xvm.
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was no practical difference between the procedure at

Paris and that at Washington”, there was a distinct

theoretical difference. At Paris the President of the

United States recognised, as did the other States, the

right of each Dominion to a distinct representation

on the same fobtii^ as the minor Powers. At Washing-

ton this recognition was deliberately withheld, and

the whole of the Empire was, in American eyes, repre-

sented by one delegation. In point of fact, it is clear

that the delegates had to agree, or there could have

been no treaties arrived at. Obviously, a system of

restriction of naval power which permitted Canada or

Australia to build up forces irrespective of the strength

of the British forces would have been farcical. The

whole of the delegates, therefore, worked together,

and as Sir John Salmond, the representative of New
Zealand and an able lawyer, asserted, the delegation

was in a sense absolutely a unity.

The work of the Conference was dealt with by two

committees, the first, on limitation of armaments,

which was composed of the delegates of the United

States, the British Empire, France, Italy, and Japan,

the second, on questions of the Pacific and Far East,

in which there also took part representatives of

Belgium, China, the Netherlands, and Portugal. All

the Dominion delegates served on both committees

and attended all Plenary Sessions. Sub-committees

were entrusted with the preparation of much of the

more important part of the work, and on these, which

were restricted to one delegate each. Dominion mem-
bers several times served. The policy to be adopted

was thoroughly worked out in the delegation as a

whole, and the result achieved was the outcome of
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exchange of views without any domination by the

British delegates. In point of fact, one of the most

important aspects of the question arose from the needs

of the Dominions. The Anglo-Japanese alliance had
proved of the utmost value to the British Empire,

and had been renewed in 1911 with the express

approval of the Imperial Conference. But, when it fell

to be renewed, there was strong opposition in Canada,

and in a less degree in Australasia and the Union. The

reasons animating Canada were obvious, and were

largely the outcome of the sentiment on the subject

of the United States, coupled with the ever-present

objection of British Columbia to the presence there

of the valuable Japanese elements of the population.

Canada was not prepared to accept renewal, because

that would antagonise the United States as well as

create an uncomfortable state of feeling at home, and

the issue to be faced was how to replace the treaty by

an instrument which would be satisfactory to Japan,

and would show that the British Empire recognised

the loyalty of Japan in the war. The formula was the

outcome of conversations between Mr. Hughes, the

Secretary of State, M. Briand for France, Baron Kato

for Japan, and Lord Balfour, and took the form of the

Quadripartite Treaty of December 13, 1921. The base

of the new accord was the undertaking by the four

great Powers to respect their relative rights to insular

possessions and dominions in the region of the Pacific

Ocean, to determine, if possible, by joint conference

any question involving such rights which had not been

satisfactorily settled by diplomacy and which might

affect their harmonious accord, and, in case such rights

should be threatened by the aggressive action of any
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ter other Power, to communicate fully and frankly with
- one another as to measures to meet the resulting

exigencies. The duration was fixed at ten years, with

provision for subsequent denunciation at one year’s

notice, and for a further consideration of the position

which would result from denunciation. On the coming

into force of the treaty the Anglo-Japanese alliance

came to an end, thus relieving the position of the

Dominions from au embarrassment, without seriously

arousing Japanese resentment. The Dominions, as well

as the British delegates, also aided by their sympathy

the efforts finally successful of China to obtain from

Japan the retrocession of the territory of Kiao-chau

which had been relinquished by Germany under the

Treaty of Peace.

The success at Washington was followed by an

incident which caused legitimate and deep dissatis-

faction in the Dominions, and illustrated in an unfor-

tunate manner the reluctance of France to accept the

full implications of the new position. It appears clear

that, when it became possible to enter into negotia-

tions with Turkey for the conclusion of peace, after

the firm stand of the British Goverximent at Chanaq

had proved that Turkey could gain nothing by in-

transigence, France raised objections to the separate

representation of the Dominions at the Peace Con-

ference. Representation of the Dominions could only

be conceded if Algeria, West Africa, and Tunisia were

accorded representation, although these territories

have no voice in moulding French foreign policy and

have nothing similar to Dominion autonomy. The

British Government, however, yielded. It may have

been influenced by various considerations, in addition
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to the objections of France. The failure of Canada to

support the British at Chanaq doubtless rankled, and,

whatwas more to thepoint, the fact that theDominions

had been exempted from the automatic application

of the burden proposed to be assumed by the United

Kingdom to guarantee aid to France along with the

United States may have been held to indicate that

the Dominions were only in a remote degree concerned

with European issues. At any rate, the decision in-

timated to the Dominions on October 27, 1922, was

merely to the effect that arrangements had been made
for a Conference at Lausanne to be attended by the

delegates of the British, French, Italian, Japanese,

Greek, Turkish, Rumanian, Yugoslav, and, for ques-

tions affecting the Straits, of the Bulgarian and Soviet,

Governments, while the United States was being

sounded as to the despatch of an observer. Each

Government was to be represented by two plenipoten-

tiaries, of whom Lord Curzon wotdd be one and the

British High Commissioner at Constantinople another.

The Dominions would be kept informed of the general

lines of policy which the British delegates would

follow, and of the course of the negotiations, and

would be asked to sign any new treaty and the in-

strument regulating the position of the Straits. The

Prime Minister of Canada on October 31 replied in

terms which perhaps were not clearly understood by

the British Government. No exception was taken to

the course to be pursued, but this statement was quali-

fied by a clear warning that “the extent to which

Canada may be held to be bound by the proceedings

of the Conference, or by the provisions of the treaty, or

any other instrument arising out of the same is neces-
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sarily a matter for the Parliament of Canada to decide,

and that the rights and powers of our Parliament in

these particulars must not be held to be affected by
implication or otherwise in virtue of information with

which our Government may be supplied”. An exchange

oftelegrams followed, from which the Canadian Govern-

ment unquestionably emerges with the greater credit.

The British Government insisted on the suggestion

that the procedure-edopted was in substance the same

as at Versailles, but the fundamental difference was

excellently stressed by Canada. In that case there

had been the issue of full powers at the request of the

Canadian Government to its own plenipotentiaries to

sign, “for and in the name of His Majesty the King in

respect of the Dominion of Canada”, any treaties arising

out of the proceedings at which Canada was duly

represented, and in which these representatives took

part; secondly, signature under these powers by the

Canadian delegates; thirdly, approval by the Dominion

Parliament of the treaties thus signed; and fourthly,

ratification by the King on the request of the Dominion

Government. In the new instance Canada had not

been invited to send any delegates, and, therefore, it

must be presumed that she was not supposed to have

any special interest in the proposed treaty. In these

circiunstances what action was taken must depend

on the Parliament, and Canada did not ask to sign

the treaty. The British Government took the hint,

and, with the concurrence of the other Dominions,

decided to restrict the signature of the treaty to the

actual British plenipotentiaries, and Canada acquiesced

in June 1923 in this course of procedure.

The issue then arose once more when ratification
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was to be expressed. Australia, New Zealand, the

Union, and India concurred in ratification without

any hesitation, and, accordingly, the request was

pressed on the Dominion that it also should accept

ratification. The answer was quite firm: Canada had

not been asked to be represented in the negotiation;

Canada had not signed as a result; Canada could not

be expected to give Parliamentary approval to the

treaty, nor without such approval could the Canadian

Government take any responsibility as to ratification.

But “they will not take exception to such course as

His Majesty’s Government may deem it advisable

to recommend”.

There was much misunderstanding of the Canadian

position, which was widely interpreted as indicating

that Canada desired to claim that the treaty did not

apply to the Dominion, and that the Government

adopted the position, which had been asserted in some

quarters after the Peace Conference, that Canada could

be bound only by the signature of her own plenipoten-

tiaries. This implication drawn from the mode of signa-

ture of the Peace Treaty was clearly mistaken, and

was in fact contradicted by the contemporaneous mode
of dealing with the treaty under which the United

States and the United Kingdom agreed to come to the

assistance of France in the event of any unprovoked

movement of aggression by Germany. The treaty

between the United Kingdom and France was con-

cluded in the usual form between the King-Emperor

and the President, and to obviate the inevitable con-

clusion that the treaty applied to the whole of the

Empire it was expressly provided in Article 5 that

“the present treaty shall impose no obligation upon
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any of the Dominions of the British Empire unless and
’ until it is approved by the Parliament of the Dominion

concerned”. The power of the British Government to

bind the Dominions in a treaty was thus recognised

contemporaneously with its duty not to impose on

them any obligations save with their consent. The

procedure indicated clearly the essential distinction

between the fact that the Empire might be involved

in war by the action of the British Government, while,

as we have seen, by constitutional usage the Dominions

were, and had always been, free to determine to what

extent they would take part in such a war.

This was the attitude properly adopted by the

Canadian Govermnent as explained by Mr. Mackenzie

King in the House of Commons on Jime 9, 1924. “There

is a distinction to be drawn”, he said, “between the

purely legal and technical position in which this Do-

minion may be placed and the moral obligations which

arise under treaties, depending upon the manner in

which such treaties are entered into, upon the parties

who are present, and the representative capacities in

which they acted while negotiations were proceeding.

Legally and technically Canada will be bound by the

ratification of this treaty; in other words, speaking

internationally, the whole British Empire, in relation

to the rest of the world, will stand as one when this

treaty is ratified. But as respects the obligations arising

out of the treaty itself, speaking of inter-imperial ob-

ligations, this Parliament, if regard is to be had to the

representations, which hrom the outset we have made
to the British Government, will in no way be bound by
any obligation beyond that which Parliament of its

own volition recognises as arising out of the situation.
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We have not in the past, we do not now hold the view

that Canada as a part of the British Empire will not '

be legally bound by this treaty when it is ratified, but

we do say that the moral obligation resting upon this

Parliament and country under this treaty, when it is

ratified, will be vastly different to the moral obligation

which is imposed upon the country under the Treaty of

Versailles, having regard to the different manner in

which the whole negotiations were carried on.”

No real alternative to the Canadian attitude can

be said to have existed. As the British Government

pointed out, the Empire was at war technically with

Turkey and would remain at war until peace were

concluded, and the position if Canada had been ex-

empted from the operation of the treaty would have

been absurdly anomalous. Canadians in Turkey and

Turks in Canada would have been in countries between

which no formal peace had been concluded, and a

which must have contained all the concessions made to

Turkey in the Treaty of Lausanne. By entering into

such a treaty the Dominion would have become

directly liable for the observation of its terms, and it

would have been worse off than by acquiescence in the

British treaty. By adopting that course of action Can-

ada could repudiate any active obligation under the

treaty, though she had to admit the loss of privileges

of extra-territorialitywhich had been formerly enjoyed,

and which now vanished save in a most limited degree.

The attitude of the other Dominions was less pro-

nounced, because both Australia and New Zealand had

a sentimental interest in the conclusion of the treaty

which safeguarded the graves of their heroic dead in
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the Gallipoli Peninsula, while the Union of South

Africa could safely refrain from opposing a treaty

under which no active obligation was imposed. The

Irish Free State hesitated to concur in ratification, and,

when it did so in July 1924
,
it was made clear that no

active obligation of any sort was undertaken and that

the Free State was mainly concerned to have the state

of war existing between the Empire and Turkey

brought to a close.

Despite the warning thus given of the attitude of

Canada, the Labour Government, in the preparations

made for the London Reparations Conference of July

16 to August 16 , 1924,
failed to secure due representa-

tion on an independent footing for the Dominions at

that Conference. The failure was even more striking

than in the case of the Treaty of Lausanne, because the

latter was negotiated immediately after Canada had

shown a marked disinclination to aid in the defence of

the British forces in Turkey against a Turkish attack,

and, therefore, might be held to have followed the

example of the United States in disinteresting herself

in European wars. Moreover, whatever may be said

of the objections of France, and however they may be

ruled to have been unfair, they did exist, and there is

no reason to suppose that Lord Curzon encouraged

them in any way. Moreover, the situation remained

acutely dangerous, and the failure to agree on peace

terms might have meant a renewal of war. On the

other hand, whatever might be said of the friction in

Europe, it is exaggeration to compare the situations

in the two cases. If delay had resulted from the British

Government standing out for the rights of the Do-

minions, the responsibility would have lain with the
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Powers who objected to the Dominions receiving their

due place, and doubtless, if the Labour Government

had shown more firmness, the position of the Dominions

might have been secured. But the Labour Government
had shown immediately on entering office a complete

disregard of the Dominions by recognising the Russian

Government without consultation, and doubtless in

their anxiety for a financial settlement they decided

that Dominion views must be treated as of second-rate

importance. Accordingly, the suggestion of the British

Government to the Dominions was to have only thred

British representatives at the Conference, who would

probably be members of the British Government.

Canada emphatically dissented, but the British Govern-

ment did not yield, and the first plenary meeting on

July 16 took place without Dominion representatives.

Happily, the untenable position of the British Govern-

mentwas realised, thanks again to thefirm butdignified

remonstrances of Mr. Mackenzie King, and on July 18

the Colonial Secretary announced the makeshift plan

which had been patched up for this occasion, but was

not to be treated as a precedent. The separate repre-

sentation demanded by Canada was not conceded, but

the British predominance proposed by the Imperial

Government was dropped, and instead the representa-

tives of the Dominionsand of Indiaweremade members
of the British Empire delegation at the Conference on

the panel system, and it was arranged for the repre-

sentatives so appointed to be present at the meetings

of the Conference on days when it was not their turn

to sit as members of the British Empire delegation, so

as to ensure that they were fully acquainted with all

that passed at the Conference. The plan was adopted

Cliapter
XVIIL
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by the Dominions, save the Irish Free State, which had

not been represented, of course, at the ParisConference,

the arrangements made at which it was now desired

to revise. Moreover, the whole body of delegates from

the United Kingdom and the Dominions met every day

and discussed the whole situation, not as British as

opposed to Dominion delegates, but as a united delega-

tion having a common interest. The position thus re-

sembled closely that attained at Washington, but there

was a very serious difference between the significance

of the two cases. At Washington the invitations issued

from the United States, a Power which had refused to

ratify the peace treaties because the Dominions were

given a distinct status, as well as for other reasons.

At London the Powers present had all accepted the

distinct existence of the Dominions, and to refuse them

in 1924, the treatment accorded in 1919, was a most

retrograde and objectionable step, for which it is

unsatisfactory to offer excuses.

The Dominions naturally secured on the final con-

clusion of the London arrangement the right of distinct

signature, as had been conceded also at Washington,

and unquestionably their interests were so compara-

tively small in respect of the issues that their accept-

ance of the makeshift solution was natural enough.

But the want of real and effective co-operation was
shortly to be seen in the far more vital step which was

taken in 1925 to secure European peace by the formal

accord by the United Kingdom to France, Belgium,

and Germany of a guarantee for their frontiers under

the Locarno treaties. The agreement of 1919 with

France had been conditional on the acceptance of a

like obligation by the United States, and with the
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failure of approval by the Senate the matter had dis-

appeared in that shape from the field of practical

politics. Effort after effort to resuscitate it had been

mooted, but in vain, and its necessity only became

evident after the failure of the efforts made in 1924

to induce general agreement at Geneva on the adoption

of the Protocol for the Pacific Settlement of Inter-

national Disputes. The attitude of the Dominions to-

wards that proposal was so absolutely negative in

character that the British Government doubtless was

driven to realise that no progress could be made on the

lines of canying with it the Dominion Governments in

any issues involving the possibility of armed action to

maintain security in Europe. Hence the decision to

accept sole responsibility for the guarantee given at

Locarno. Inaccordancewith thisdecisiontheDominions

were not represented at the Locarno negotiations, nor

were they asked to sign the treaty of guarantee. But

following the precedent of 1919 their position was so far

safeguarded by providing that “the present treaiy shall

impose noobligation upon anyof the British Dominions

or upon India unless the Government of such Dominion

or of India signifies its acceptance thereof”. The change

made since 1919 was slight; the power to accept was

vested in the Government in lieu of the Parliament,

but this at first sight serious change really was dictated

by the necessity of saving the Government of India

from having to obtain the assent of the Indian Legis-

lature. It was most improbable that that body would

accept the obligation voluntarily, while to certify the

measure necessary to give the pact approval would

have been a most unfortunate proceeding. The author-

ity then was given to the Government of India and
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the legislature was not given any chance of debating

the issue. In the Dominions, of course, no Government

in its sane senses would dream of undertaking any

obligation without the assent of Parliament, and in-

evitably no Dominion has deliberately proposed to

accept a serious obligationwhich is not legally essential.

The Dominions, however, were not allowed to

escape at the Imperial Conference of 1926 the obliga-

tion of expressing some view on the Locarno system.

The Conference met just after the ratification of the

treaty of mutual guarantee on the entry of Germany
into the League of Nations, when it was possible to

envisage the results which the Locarno policy had

achieved already and to forecast to some extent the

further results which it was hoped to secure. These

were explained and discussed, and “it became clear

from the standpoint of aU the Dominions and of India

there was complete approval of the manner in which

the negotiations had been conducted and brought to

so successful a conclusion”. The final outcome of this

approval was of modest character; it consisted in con-

gratulating the British Government on its share in the

contribution towards the promotion of the peace of the

world. It is impossible to ignore this formal expression

of approval, and it may fairly be said that by commit-

ting themselves unanimously to it the Dominions have

weakened the moral case if they desire at any later

date to withhold active support, in the event of it ever

becoming necessary to implement the guarantee. Their

freedom from legal obligation is obvious and undeni-

able, but their recorded approval changes completely

the mere moral outlook. Constitutionally, again, the

necessity of exempting the Dominions from the scope
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of the obligations of the treaty was a significant

reminder of the power of the Crown by signature im-

coupled with reservations to bind the whole of the

Empire.

The position in this respect was distinctly anomal-

ous, and an effort was made to clarify the whole situa-

tion by the Imperial Conference of 1926, revising the

work which had been tentatively set about in 1923,

without securing full settlement. The situation was

evidently far more clearly envisaged by the Confer-

ence than at any previous time, and a real attempt

was made to deal with those cases where treaties were

not negotiated by International Conferences under

League of Nations auspices, at which, of course, no

difficulty could arise. In these instances each Dominion

would receive its special invitation. But there remained

other proposals for treaty-making by International

Conferences, which emanated from individual Powers.

In the case of Conferences of a technical character it

was agreed that separate representation should be

arranged for, and that, where necessary, efforts should

be made to secure invitations which rendered such

representation possible. It is in point of fact clear that

such invitations can always be insisted upon by refusal

of any part of the Empire to participate on any other

footing. Nor could any foreign Power take just excep-

tion to this attitude on the part of the Empire. The

position of the Dominions on the League of Nations

is an international token of approval by the nations

of the world of their right to be treated, as far as

possible, as distinct units.

The issue is unquestionably different as regards

political treaties, and importance attaches to the mode
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r in which the invitation is couched and the possibility

of securing such a form of invitation as will render

separate representation of the Dominions possible.

Moreover, it has to be considered by each Dominion

whether its particular interests are so involved,

especially with regard to the active obligations likely

to be imposed by any resulting treaty, that it desires

to be represented at the Conference or is content to

leave the negotiation to the parts of the Empire more

directlyconcerned, and to accept the result. If it desires

to participate, the method to be adopted must depend

on consultation with the other parts of the Empire

and on the terms of the invitation. Three methods are

possible: (1) The whole of the Empire may be repre-

sented by a common plenipotentiary or plenipoten-

tiaries, acting under full powers issued on the advice

of all the parts; (2) there may be, as at Washington

and at London in 1924, a single British Empire dele-

gation, composed of separate representatives of those

parts of the Empire which participate in the Confer-

ence; or (3) there may be separate delegations repre-

senting each of the Governments participating, pro-

vided the invitation can be secured in the necessary

shape to allow of this.

The Conference recognised, as was essential, that

“certain non-technical treaties should from their

nature be concluded in a form which will render them

binding on aU parts of the Empire, and for this purpose

should be ratified with the concurrence of all the

Governments. It is for each Govermnent to decide to

what extent its concurrence in the ratification will be

facilitated by its participation in the conclusion of

the treaty, as, for instance, by the appointment of a
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common plenipotentiary. Any question as to whether

the nature of the treaty is such that its ratification

should be concurred in by all parts of the Empire is

a matter for discussion and agreement between the

Governments.”

The system obviously presents many dif&culties of

application, and it is important to note that there was

full recognition of the doctrine that in some matters

the Empire cannot be divided up, though there is

silence as to the cases to which this principle applies.

The Conference, however, evidently approved entirely

the mode in which the Locarno Pact was couched, and,

therefore, it must be taken as accepting the position

that it is possible for the United Kingdom to enter

upon an agreement the result of which might be war,

although the Dominions have not been represented at

its negotiation nor have accepted it in any form, pro-

vided always that the agreement imposes no positive

duties on the Dominions. As in that case, so in the

future, under the Conference agreement, it will be

possible for the Imperial Government to undertake

engagements indirectly, though vitally, affecting the

whole of the Empire. It is, therefore, interesting to

remember how vehement were at one time the objec-

tions of Dominion statesmen to the power of the

Imperial Government to involve the Dominions in war

without their assent. “The great policies and questions

which concern and govern the issues of peace and war

cannot in future be decided by the people of the British

Islands alone,” said Sir R. Borden in December 1916.

Mr. Hughes on June 24, 1916, was emphatic in the

declaration that if the United Eongdom had the power

to involve by her action the Dominions in war, she was

Chapter
xvnL
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in effect depriving them of a measure of self-govern-

ment, compelling them to alter their domestic policy

and raise enormous masses of taxation. Mr. Massey and

Sir J. Ward added their voices to the chorus, “There

must be a change”. But these statesmen did not fuUy

appreciate that power involves responsibility; if the

Dominions are not prepared to share the latter, they

cannot finally control the issues of war and peace. The

United Kingdom has a position in Europe which pre-

vents any attempt at the isolation dear to Canada and

even to Australasia, and the Conference was not pre-

pared to ignore the essential fact that there must be

left to the Imperial Government a measure of treaty

power which in exercise would impose at least passive

obligations on the Dominions. The decision was un-

avoidable. If the Dominions had insisted that in no

case could a treaty bind the whole Empire without the

express assent of the whole of the Empire, the result

would have been equivalent to a decision to break

up the unity of the Empire, for it would have rendered

such a pact as that of Locarno an impossibility for the

future, and thrown doubt on its effect in practice.

Where a pact must be accepted as binding passively

the whole Empire, or where active obligations for all

parts are contemplated, it seems clear that the second

or third mode of procedure suggested is the appropriate

one. Either mode provides that the unity of the Empire

is secured together with the formal expression in the

signature of the compact of the diversity and autonomy
of its parts. From the Imperial point of view, it would

be infinitely preferable that, for instance, a treaty of

guarantee were signed separately for the Dominions

by their plenipotentiaries than if it were signed merely



THE EXTENT OF EXTERNAL SOVEREIGNTY 405

by common plenipotentiaries, whose authority as

speaking for the several parts of the Empire could not

appear at all on the face of the signatures. In such a

case the third form of procedure has perhaps no special

meaning once it is agreed that the decision must be

one for the whole Empire; its real use lies in cases

where, however important the treaty may be, there is

clear room for holding that it can be accepted for part

only of the Empire,

Nevertheless, at the International Conference on

Naval Disarmament held at Geneva from June 20 to

August 4, 1927, the mode of procedure adopted was

the third of the methods suggested, each part of the

Empire represented being specially invited and send-

ing its own delegation to sit with those of the United

States and Japan. Had any agreement been reached,

of course, it must have been the result of common
agreement, and virtually the same result would have

been achieved if the delegation had been regarded as

a single British delegation. In effect, therefore, the

only distinction between the procedure at Washington

and the new procedure was in the sending of distinct

invitations, and in the fact that the delegations were

not formally a unity. In so far as these points emphasise

the distinct personality within the Empire of the

Dominions, there is no reason to take exception to

them, and it is probable that in future this form of

representation may come to be normal as opposed to

the second form, Wt for essential purposes it is clear

that the two are identic, and that both are superior

to the first.

The dehberations of the Conference of Geneva^
1 Parliamentary Paper, Cmd. 2964,
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broke down on the inability of the United Kingdom
and the United States to agree on a formula which

would permit of the British Empire maintaining an

effective force of cruisers to safeguard the sea-routes

of the Empire, while not resulting in the acquisition

by the United States of a force in large cruisers which

would constitute the American fleet by far the most

formidable weapon of offence still existing in the

world. The failure was followed in 1928 by a well-

meant but not very effective effort of the United

Kingdom to agree with France^ on a formula which

would permit of the removing of the differences be-

tween these Powers on naval disarmament and re-

duction of land armament. The compromise resulted

ultimately in a complete failure, for it was wholly im-

acceptable to other great Powers, and was unpopular

in the United Kingdom because of the serious con-

cession which it was intended to make to France

regarding the reckoning of reservists in counting up
military power. But from the point of view of the

Dominions there was criticism in Canada of the pro-

cedure adopted. The British Government had sounded

the Dominions as to their views on the project, but

it had not elicited any expressions of much interest,

and the actual result of the Conference with France

was conveyed to Canada only after it had already

reached several foreign Powers.* The whole episode

can best be explained by a misunderstanding on the

part of the British Government of the true obligation

attaching to it under the understandings reached in

1926. It is clear that the obligation should have been

^ Parliamentary Paper, Cmd. 3211.
* Mr. Mackenzie King, House of Commons, February 20, 1929.
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understood to be one of keeping the Dominions con-

tinuously informed of the process of negotiation,

leaving them free to suggest matters requiring special

attention from the Dominion point of view. The British

Government, however, evidently considered that it

was sufficient if the Dominions were given at the outset

information of their plans, and then left without

further intimation when they failed to express any

special interest. It must also be remembered that the

negotiations with France were not in the strict sense

intended to result in a treaty, but were merely planned

to secure an accord between the two Powers which

would enable them to aid under the League auspices

in the elaboration of a scheme of reduction of arma-

ments. But, on the other hand, the interest in the issue

of reduction of armaments of the Dominions is obvious,

and clearly they stood to be affected by any British

decision, so that steps to secure more active co-opera-

tion would have been desirable. Nevertheless, allow-

ance must be made for the obvious fact that, as Canada

has definitely abandoned any idea of creating a naval

force, the Dominion Government could not effectively

intervene to hamper any agreement which might help

the British Government to lessen the burden imposed

on the British tax-payer by the weight of armaments in

Europe, and some failure to insist on full consultation

is explicable if unfortunate.

Matters, fortunately, were better arranged in the

afiair of the conclusion of the Pact for the Renuncia-

tion of War in 1928.^ The first impulse to this pact was

given by the French proposal, arising out of the renewal

of the Arbitration Treaty between the two countries, to

^ Wheaton, IrderMUional Law (6th ed.), L 607-61

L
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include a renunciation of war as possible between the— United States and France. The happy idea of extend-

ing the proposal to a general pact gave distinction to

the work of Mr. Kellogg as Secretary of State and of

Mr. Calvin Coolidge as President. The British Govern-

ment used its best efforts to reconcile the divergences

of view which appeared between the French and the

United States Governments as to the precise form

which a general treaty might usefully take, and in a

note of May 19, 1928, Sir A. Chamberlain laid down
certain principles of great importance as embodying

the imderstanding on which the British Government

would enter into the treaty. He stressed the fact that

nothing in the pact to renounce war must be under-

stood to weaken in any way the obligations imposed

by the Covenant of the League of Nations or the

Locarno Pact. Moreover, he enunciated a Monroe Doc-

trine for the British Empire: “There are certain regions

of the world, the welfare and integrity of which con-

stitute a special and vital interest for our peace and

safety. His Majesty’s Government have been at pains

to make it clear in the past that interference with these

regions cannot be suffered. Their protection against

attack is to the British Empire a measure of self-

defence. It must be clearly understood that His

Majesty’s Government in Great Britain accept the new
treaty on the distinct understanding that it does not

prejudice their freedom of action in this respect. The
Government of the United States have comparable

interests, any disregard of which by a foreign Power

they have declared they would regard as an unfriendly

act. His Majesty’s Government believe, therefore, that

in defining their position they are expressing the in-
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tention and meaning of the United States Govern- Chwter

ment,” These reserves were in effect acknowledged as '

just by Mr. Kellogg in an address to the American

Society of International Law of April 28, 1928, and in

a note to the British Government of June 23, but they

were not formally embodied in the treaty, and, there-

fore, are not binding on any signatory Power unless

they are in fact the just interpretation of the treaty,

for the British views were not even communicated to

the Powers invited to sign by the United States Govern-

ment. Among others the Eussian and the Eg
3
rptian

Governments have naturally emphasised their refusal

to accept the reservations as binding. A more precise

definition of the regions affected by the British counter-

part of the Monroe Doctrine was declined in the House

of Commons, but its immediate application to Egypt,

Iraq, and the Persian Gulf is obvious.

From the point of view of the Dominions, great

importance attaches to the fact that, while the United

States demarche was addressed to the Imperial Govern-

ment alone, the British Government made a point of

consulting the Dominions before it returned its reply,

though it is essential to note that the concmrence of

the Dominions in the British reservations was not ob-

tained. Further, it was intimated by Sir A. Chamberlain

in his note of May 19; that “the proposed treaty, from

its very nature, is not one which concerns His Majesty’s

Government in Great Britain alone, but is one in which

they could not undertake to participate otherwise than

jointly and simultaneously with His Majesty’s Govern-

ments in the Dominions, and with the Government of

India”. It was, therefore, suggested that they should

be invited to participate in the conclusion of the treaty,
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and the suggestion was wisely and unhesitatingly ac-

cepted by the United States Government. The pro-

cedure followed was that of addressing requests for

participation direct to the Irish and Canadian Govern-

ments, with which the United States had direct diplo-

matic relations, and through the Imperial Government
to the other Dominions. Moreover, the form of the

treaty was recast in order that it might be concluded

in the name of tlie King-Emperor, and signed separ-

ately by plenipotentiaries for the Dominions and India,

and the signatures were so appended. Eatifications

followed in the same manner, the treaty being ratified

simultaneously by the King for all the parts of the

Empire after advice to this effect had been tendered

by all the Dominions and India, as well as by the

British Government. No more effective signification of

Imperial agreement could well be imagined as far as

concerns the actual treaty.

It must at the same time be noted that the Domin-
ions did not expressly adopt the reservations of the

British Government, and are not bound by them, the

Governments of Canada and the Irish Free State as

well as that of the Union being careful in their declara-

tions to their Parliaments to make it obvious that they

did not consider themselves to be concerned by the

explanations tendered by the British Government. The
position is decidedly anomalous, and raises a possible

issue in connexion with the question of the neutrality

of the Dominions in British wars.^

It must further be noted that Mr. Mackenzie King

expressed himself in the Canadian House of Commons
on May 18, 1928, in the sense that despite the nature

> See Chap. XXI.
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of the treaty it was open to the British Government to

accept it without obtaining the concurrence of the

Dominion. No doubt he assumed in thus stating the

position that, if thus accepted by the British Govern-

ment, it would not have been made applicable to any

of the Dominions without their assent, or that, as the

power to make war does not belong to a Dominion, it

was unnecessary for the Dominion to be formally con-

cerned with the treaty. The latter consideration is, of

course, clearly valid, but the concurrence of the Domin-

ions is of the utmost value as signifying that the policy

of renouncing war has the complete and unfeigned

support of the whole of the Empire. It is, it may be

observed, impossible to base on the separate signatures

the right of the Dominions to make war; on the con-

trary, the British Government made it clear that in

this instance there was a case in which there could be

but one policy for all the territories under the Imperial

Crown.

III. Parliamentary Assent to Ratification

One essential feature of the development of the

sovereignty of the Dominions has been the insistence

on the view that all treaties of any importance shall be

ratified only after approval by Parliament. This doc-

trine was first, as has been seen, applied under the

procedure followed as regards commercial treaties ne-

gotiated for the colonies, and it served as an assurance

to the British Government that, when a treatyhad been

ratified on behalf of the Crown, there would not arise

any difficulty in carrying out its terms, a breach of

which might afiord the basis of a diplomatic claim.
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Under the new regime the importance of ratification

after Parliamentary approval is thatDominion Govern-

ments are freed from the grave responsibility which

would rest with them if they advised the King to

ratify, while theyhad not the assurance of effective sup-

port by Parliament. Hence the procedure was adopted

in aU the Dominions in respect of the peace treaties,

though it was not always applied to the minor treaties

arising out of the peace settlement, even when signed

for the Dominions by their plenipotentiaries. To the

omission of this formal consultation of Parliament in

any case exception was taken by Mr. Mackenzie King
,

and the latest practice in Canada is that all treaties

should be ratified only after they have been approved

by Parliament. The British practice was in 1924 as-

similated to this, but the fall of the Labour Govern-

ment resulted in a reversion to the plan of allowing

the Government to use its discretion. This is natural

m the case of the United Kingdom, for it concludes a

number of minor treaties affecting colonial boundaries

and so forth which are not worth while laying before

Parliament for formal sanction, while in the Dominions

practically all the treaties concluded have some more
or less inunediate interest for the Dominion. Hence in

1928 the Canadian Parliament was asked to approve

the ratification of a large number of Conventions, in-

cluding the Geneva Opium and Slavery Conventions,

and the International Sanitary Convention of 1926. It

also passed in Jime three Acts, one of which made
applicable to Canada the treaties with Spain of 1922-7

concluded by the Imperial Government, one the Con-

vention of 1928 with Czechoslovakia, signed by Cana-

dian plenipotentiaries, and one secured for Canada
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the advantage of most favoured nation treatment

authorised by the Imperial treaties with Latvia, Lithu- ’

ania, Estonia, Portugal, Rumania, and the Serb-Croat-

Slovene Kingdom, so long as Canada granted these

countries like treatment. The Government also insisted

that it must have Parliamentary authority for the

ratification of the Pact to Renounce War.

The transfer of power to conclude treaties^ to

Canada has not, however, removed all difficulties, for

the constitutional issue has been raised in the Domin-

ion how far the federal Parliament can bind the pro-

vinces by legislation to carry out treaties. The authority

of the Dominion Parliament and Government was

extended by Section 132 of the British North American

Act to include “all powers necessary or proper for per-

forming the obligations of Canada, or of any province

thereof, as part of the British Empire, towards foreign

countries arising under treaties between the Empire

and such foreign countries”. Can the federal Parlia-

ment under this power, by negotiation of a treaty by

the federal Government in matters which are assigned

by the Constitution to the provinces, obtain the right

to overrule provincial laws? The Spanish Treaty, for

instance, dealt with succession duties and a Convention

of 1924 secured national treatment for Spanish com-

panies. Thus the acceptance of these agreements by

the Dominion legislation curbed the power of the

provinces to deal with these issues. There was inevit-

ably controversy as to whether such legislation was

not invalid. Could the Dominion Government by trealy

1 with Belgium in 1924, with the Netherlands in 1924, and fre-

quently with the United States, on March 27, 1929, as to the salmon

^heries on the Fraser River.
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confer on the federation powers contrary to the essen-

’ tial Constitution,whichParliament hadno direct power

to modify in a single particular as regards the division

of federal and provincial power? Was a treaty negoti-

ated by Canada and signed for Canada alone a treaty

between the Empire and a foreign country? It seems

fairly clear that any treaty negotiated for the King,

even if applicable only to Canada, is an Imperial treaty,

if the treaty is concluded under full powers issued

under the great seal of the realm, and ratified in like

manner. But it is most improbable that the Privy

Council would admit the right of the federation vitally

to alter the Constitution by usurping powers under the

device of treaty negotiation.^ It would, on the other

hand, doubtless admit that in such minor issues as

those above mentioned the provinces might be legiti-

mately hampered in their action by federal treaties.

The issue, of course, in such instances is minimal, but

the matter is in one sense of fundamental importance

because of the issues as to the development of power on

the St. Lawrence Kiver and its deepening and develop-

ment for navigation.* Could Canada by a treaty with

the United States claim for the federation power of

legislation against the proprietorial r^ht in the waters

and bed of the river claimed by the provinces? The

failure of the reference made by consent to the Supreme

Court to elucidate the issues has necessarily led to

the effort to arrange by agreement between federation

and the provinces for conjoint action to dispose of the

issue.

The fact, however, that so much power rests with

^ Keith, Journal of Gomparalive Legidaiion, 1929, pp. 121-5.

* The Round Table, rviii. 623-30, 832-67.
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the provinces has effectively prevented any serious

efforts by Canada to ratify the Conventions arrived at

by the deliberations of the Labour Organisation of the

League of Nations. It has been authoritatively laid

down that the duty of Canada under the treaty pro-

visions in the Labour chapters of the peace settlement

is to submit the Convention on Labour issues to the

provincial authorities for consideration. The result has

inevitably been negative, but the alternative of over-

riding under the treaty power the provincial lawswould

doubtless have been a failure. It is most improbable

that, even had Canada sought to exercise the power, it

would have been upheld by the Privy Council, for it is

clearthat the Constitution reserves to the federation no

control over labour in general, granting the essential

power of regulation to the provinces alone.

In the Commonwealth of Australia also the rule of

legislative approval before ratification is observed,

though with much less insistence on the constitutional

aspect than in Canada. The division of power in that

federation between the federation and the States in-

cludes no general authority to override, in order to

carry out treaties, the powers of the States, and ac-

cordingly, the federation does not seek to bind Aus-

tralia save in so far as the States are in agreement. This

inevitably sets a very narrow limit to treaty-making

activify by the Commonwealth beyond the bounds of

agreements as to customs tariffs. In matters of high

policy authority may be safely assumed to rest in the

Commonwealth by reason of its power to deal with ex-

ternal affairs. Thus the Washington treaties were duly

confirmed by an Act of 1922, as had been the settle-

ments with Germany, Austria, etc. In New Zealand

dhapter
xvin.
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ch*^r and the Union of South Africa,in like manner,the sanc-

tion of Parliament has been given by act or resolution

to the necessary conventions and agreements accepted

by these Dominions, and on February 22, 1929, the

Dail authorised the ratification of the Pact to Re-

nounce War of August 27, 1928.

A curious point arises as to the position of the Do-

minions when a treaty is concluded under the modem
procedure by the United Kingdom, and not being ac-

cepted for a Dominion is not ratified for that territory.

It will clearly be necessary for care to be taken in the

legislation passed by the Imperial Parliament to ex-

clude any possibility of extra-territorial operation.

Under the older procedure, as seen in the Treaty of

Lausanne, the legislation passed to give effect to the

treaty was necessarily unlimited in extent, since the

treaty applied to the whole Empire by necessity, and

it is clear ^ that incidentally the Imperial Parhament

exercised its supreme legislative authority in 1924.

The Act itself is unlimited in scope and empowers the

Crown to carry out all the terms of the treaty, which in-

cludes certain specific clauses affecting the law of the

Dominions. Article 65 of the treaty provides for the

immediate return to the owners of the property, rights,

and interests of Turkish nationals in British territory

which existed on October 29, 1914, and which can be

identified. Article 79 provides that periods of prescrip-

tion or right of action shall be treated as having been

suspended as between enemies until three months

after the coming into force of the treaty. It is, of

course, clear that it is most unfortunate that Imperial

^ Corbett and Smith, Canada and World Pclitica, pp. 95, 96. The law

applied also in this way to the Irish Free State.
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legislation should have been necessary in this way, but

it may fairly be assumed that it was not considered

likely that any difficulty would arise in the Dominions

under the treaty, and accordingly it was not felt

worth while passing special legislation to meet so in-

significant a case.

Chapter
XVTII.
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CHAPTER XIX

THE NEGATION OP PERSONAL UNION

The idea that the Imperial Conference of 1926 resolved

the Empire into a number of distinct independent

States, united merely by the possession of a single

Sovereign, was freely expressed even in England im-

mediately after the issue of the report, and, though

this view was normally modified on further considera-

tion, it has naturally often been accepted by foreign

authorities. It is true that this view has the support of

the general language used in the report. If the Do-

minions were not subordinate to the United Kingdom
either in domestic or in external affairs, and were

merely associated by common allegiance and by volun-

tary membership of the British Commonwealth of

Nations, it seemed at first sight fair to say that the re-

lations between the parts of the Empire are essentially

those of a personal union comparable with that be-

tween Hanover and the United Kingdom. It did not

apparently occur to the exponents of this theory that

the mode chosen for the complete disintegration of the

Empire was the most curious possible. Such a remark-

able event would at least have normally been carried

out by a constitutional convention whose delibera-

tions would have been formal and public, whereas the

business of the Conference was carried on in secret and
418
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was settled by a number of Prime Ministers, not one

of whom had taken the precaution to explain his pur-

pose to his Parliament and obtain its sanction for re-

volutionary action. Moreover, the treatment of the

report hardly bore out the theory of its fundamental

importance. The British Government was unable to

find time for any discussion of it for months, and even

then did not propose a formal resolution approving the

report. Indeed, it seems clear that it was the energy of a

constitutional expert. Sir John Marriott, which alone

elicited any serious contemplation of the terms of the

document by the House of Commons. In Canada, the

Government deliberately refused to ask Parliament to

sanction the report taken as a whole; its fate was even

less respectful in Australia, which merely, on May 4,

1928, approved its being printed, and New Zealand,

where it was never approved in any form, and only in

the Union was it deliberately accepted. Even there the

debate revealed a fundamental discrepancy of view as

to the implications of the report, and General Smuts

and his supporters voted for their interpretation, not

for the more radical conception of the Prime Minister.

It is clear, therefore, that the report was not deemed

by the great Governments of the Empire to bring about

any fimdamental change. But, if any doubt existed, it

would be removed by the fact that the Imperial Gov-

ernment pointedly refrained from any communication

to foreign Powers of the report or of the results of the

Conference. There was only one manner^ in which a

vital change of Imperial relations couldproperly be inti-

mated, namely, a formal note from the British Govern-

1 General Hertzog expressly asked for such action at the opening of

the Conference.
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ment to foreign States intimating the dissolution of the— existing unity, and the substitution of a plurality of

States subject to one Sovereign. It is easy to picture

the reception which would, have awaited any of the

Prime Ministers of Canada, Australia, New Zealand,

or Newfoundland who had returned home to announce

that this was the outcome of his visit to London. The

Dutch population of the Union might have welcomed

the result, but certainly not the British, and the Irish

Republicans would very pertinently have enquired

what useful purpose was served by preserving a nomi-

nal union; if the Free State delegates could secure the

abandonment of all real connexion, then they should

have gone further and terminated even a formal con-

nexion.

It must, therefore, be taken as certain that the de-

sire of the Conference to preserve unity was effectively

carried out under the system which they recommended

for operation. Nor in fact is there any doubt that this

is the case. The obvious sign of an independent State

is the uncontrolled power of treaty negotiations, and
this was not asked for by the Dominions or conceded

by the Conference. The whole trend of the resolutions

of the Conference was in the direction of greater, not

less unity and co-operation. The arrangements as to.

treaties of 1923 had left a serious possibility of failure

of co-operation. It was left to each Government which

proposed to negotiate to decide for itself whether the

interests of any other part of the Empire were likely

to be affected, and, if it did not hold this view, how-

ever erroneous its opinions might be, it was entitled

under the Conference resolutions of 1923 to proceed re-

gardless of other Governments. When the Conference
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of 1926 considered the issue, the mistake was detected

and rectified by compelling intimation of intention to —
negotiate to all the other Governments of the Empire.

Moreover, the new role is of special value because of the

establishment of the diplomatic representation of the

Dominions in foreign countries. Had the rule of 1923

stood unaltered, it would have been perfectly legiti-

mate for the Canadian Government to open up negotia-

tions with Washington without troubling to consult

the other Empire Governments, so long as it believed

that their interests were unaffected, and, without any

deliberate failure of consideration for other Govern-

ments, it is perfectly obvious that errors must have

occurred.

Great importance attaches further to the decision

to maintain and extend the rule of the signature of con-

ventions in the name of the King as representing the

whole Empire, with specification of the part of the

Empire specially affected. There is in this technical

arrangement a vital distinction between the state of

affairs under a personal union of Kingdoms and the

condition of affairs in the British Empire. Had a per-

sonal union been created, the King would have con-

tracted^ with foreign Powers in his capacity, e.g. as King

of Canada or of the Union of South Africa and so forth,

but this was not proposed by the Conference. More-

over, if this had been arranged, it would have been ac-

companied by the omission of the fundamental feature

of the present treafy procedure. That involves the

grant of full powers under the Royal signature, and the

ratification of treaties by the King, with the use of the

great seal of the realm, not a Dominion seal. In both

^ Corbett and Smith, Canada and World Policy^ pp. 138-40.
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these matters the Governor-General does not act; be

possesses no delegation of the treaty power from the

Crown, and, as a result, the instruments of treaty

negotiation and conclusion are issued with the King’s

sign manual. But the sign manual is affixed solely on

the recommendation of Ministers, for no act of State

can be performed, according to the modem usage, by

the King, without ministerial responsibility. As the

Royal Commission bn Honours pointed out,^ even if

His Majesty should desire to confer a peerage on a

member of the Royal family, the responsibility for the

appointment must rest on the Prime Minister by whom
it would be duly recommended to the Crown.

Granting, however, that it is necessary that action

by the King should be based on the authority of Minis-

ters, it may be asked whether the authority is not that

of Dominion Ministers. The first answer to this en-

quiry is simply based on fact. The fuU powers and

instruments of ratification which are issued are not

Canadian or Dominion instruments under the seals of

Canada or any other Dominion; they are issued under

the seal of the realm, and the seal of the realm cannot

be affixed save under the authority of a sign manual
warrant which is duly countersigned by a British

Minister, the Foreign Secretary. For a Dominion Minis-

ter to advise the issue of a document under the seal of

the realm would be as illegal and improper as it would

be for a British Minister to advise the affixing of the

seal of Canada or any other Dominion.* The estab-

lished procedure, therefore, imperatively demands the
^ Parliamentcuy Paper, Cmd. 1789, p. 5.

* The oountersignatureofaDominionMinister toaconsularexequatur
(see p. 461 past) is wholly different. This is a special concession on a
very minor issue of no Imperial interest.
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intervention of a British Minister, and due adherence o^jptw

to it was definitely reconunended by the Imperial

Conference.

The second question, therefore, must be. Is the in-

tervention of the British Minister purely formal, so

that the advice is really that of the Dominion Ministry?

Now it is perfectly true that in a very vital—^the most

essential—sense “the full power issued by the King

authorising a recipient to sign a treaty on behalf of any

particularpart oftheEmpire isissuedontheadvice ofthe

Government responsible for that part”. This is indeed,

and has long been, the fundamental principle observed;

it was true of Sir Charles Tupper’s appointment in

1893 to sign the treaty with France as to Canadian

trade, and not a single appointment of a Dominion

representative to sign a treaty has ever been made

without the formal approval of the Dominion Govern-

ment concerned. There is no doubt, therefore, regard-

ing the fact that the Dominion Ministers advise, or that

but for their advice no idea of making any appoint-

ment would ever arise. Nor again is it doubtful that

the responsibility which they assume for their action is

a very real one. They must answer to their Parliaments

for the advice which they tender, whether it be in the

shape of an Order in Council advising the appoint-

ment of delegates to sign treaties or the ratification by

the Crown of such treaties.

But this is far from concluding the matter. What
is the position of the Secretary of State for Foreign

Affairs when he secures the Royal sign manual to the

warrants authorising the affixing of the seal of the

realm to the instruments, whether full powers or rati-

fications? Can he allege that he is merely a mechanical
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agency through whose hands ior some unexplained

reason the doctunents must pass, and whose signature

is automatically affixed? The answer is clearly in the

negative. The most serious attempt to justify this

view of his position is that of Professor Jennings,^

whose doctrine is that the Secretary of State is but

an intermediary, who cannot form any personal

opinion for which he can be held responsible to Parlia-

ment. He is merely furnished with the documents

under a convenient arrangement so that he may call

the attention of the Government negotiating to the

factthatsome other part of the Empire maybe affected

by the treafy in question. It is frankly impossible not

to regard such a doctrine as self-contradictory. If it

is the privilege of the Secretary of State to call the

attention of the Dominion Government to its neglect

of the interests of the other parts of the Empire, it is

clear that he has a dufy to perform this task, and a

Minister of the Crown, if he has a duty of this kind, is

responsible to the House of Commons for its due execu-

tion. The theory that the Secretary of State might be

a mere post box is conceivable, though it would be

ridiculous thus to employ so high a Minister, but it is

impossible to hold that he is to perform that humble

function and at the same time delay the delivery of the

Dominion missive by suggesting that it should not

have been sent.

The matter becomes perfectly plain when expressed

in concrete terms. If Newfoundland, which is extremely

anxious for a reciprocity treaty with the United States,

were to desire to conclude with that Power a treaty

^ i2etnie({e<2f(nN*n<efna(uma2,viu.397. See Keith,

Review^ ix. 102-16.
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which gave to American imports a clear preference Chapter

over Canadian imports into the island, and secured

for Newfoundland exports specially favourable terms

which might work serious injury to Canadian fisher-

men, it is impossible to suppose that the Secretary of

State for Foreign Affairs could issue full powers to

negotiate and arrange the ratification of such a treaty

and then assert that he acted mechanically. It would

at once be asserted that he owed a duty to the

Empire to withhold action xmtil the assent of Canada

were attained, or until the issues were laid before

an Imperial Conference and the whole- matter were

thoroughly examined. This restriction on Dominion

autonomy is essentially involved in the maintenance

of the present form of procedure, and it cannot be

regarded as objectionable by any part of the Empire

which values unity. The essence of the report of the

Conference of 1926 is the maintenance of unity at the

same time as the development of autonomy and no

Dominion can consistently say that it will decline to

delay action pending the considered opinion of the

other parts of the Empire being invited and obtained.

What the ultimate action in any case might be, would

clearly depend on the circumstances; in the case

imagined, if the Imperial Conference or the Dominion

Governments when consulted declared themselves

against the Newfoundland proposal, it may be pre-

sumed that either the Newfoundland Government

would withdraw its advice regarding the proposed

trealy or that the British Government would withhold

the necessary instruments. But there is no reason to

^ See Mr. Bruce, Commonwealth House of Representatiyes, March 3,

1927.
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imagine that the Empire is so devoid of statesmanship

as to bring matters to a deadlock.

The nature of the Imperial action in such cases

is sujB&ciently illustrated by the episode of 1928-9

regarding the commercial treaty concluded by the

Union of South Africa with the German Government.

The treaty was a great achievement for German

diplomacy, for, despite the comparatively ungenerous

treatment accorded to Union exports in Germany,

the Union Government conceded to Germany, among
other privileges, the absolute right to receive the

benefit of any further preferences granted to any

other territory including the United Kingdom itself.

The action in question was in a sense notified in ad-

vance,whenin 1925 theGovernment of GeneralHertzog

recast its tariff policy, for it was then given power to

negotiate treaties on the basis that the British pre-

ferences then accorded were not to be conceded, but

without any restriction on conceding in future to

foreign countries treatment on the same footing in

other matters as the United Kingdom. The Govern-

ment’s action was naturally challenged freely by the

Opposition and its wisdom was doubted by many who
did not on general grounds sympathise deeply with

the Opposition standpoint. As good business men,

these critics felt that Germany had, by the skill of her

diplomats and the lack of it on the part of the amateur

diplomats of the Union,made a very one-sided bargain

and that, assuming the Union were to be prepared to

make sacrifices at the expense of the United Kingdom,

they should at least have been more generously recom-

pensed by the German Government. Political con-

siderations doubtless in part weighed with the Union
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Grovemment. The Boers have never forgotten the

fact that at one time they pinned their faith in the

aid of Germany against the United Kingdom, or that

Germany aided the rebels in 1914-15. There has,

therefore, always been a certain tendency to seek in

Germany a support against the United Kingdom, and

this movement has been strengthened by the issue

of South-West Africa. General Smuts was able in 1923

to secure by personal negotiations in Germany the

assent of the German Government to the wholesale

transformation of the German residents there into

British subjects in the Union, provided they agreed,

and the concession of a generous measure of self-

government, as well as the adoption of a native policy

not much less rigorous than that of the pre-war German
regime, has greatly tended to reconcile the inhabitants

to British rule. But the desire of the Union is for the

incorporation of the territory as a fifth province, and

there is no doubt that for this purpose the assent of

Germany as a member of the Council of the League

of Nations will ultimately be necessary. How far this

consideration has weighed mth General Hertzog in

his pro-German trade policy must, necessarily, remain

a matter of conjecture, but it obviously would be good

policy to make Germany feel that in all commercial

matters her interests are safe in the hands of the Union

Government. The rights of the natives and the sacred

trust imposed by the League Covenant in their regard

are not treated au grand seriewx in South Africa.

It was obviously most convenient that, under the

procedme adopted in accordance with the Conference

resolutions, the British Government was assured the

full power of calling the attention of the Union to the
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principles involved in the policy adopted. Naturally,— when the Union Government decided that it would

proceed without alteration of policy, the British

Government could take no further action.^ The issue

involved is not one vital to the Empire in any sense,

and further protests would have been extremely im-

wise and wholly unjustified. But the procedure assured

that the British Government was not confronted with

a fait accompli regarding which it could only make
representations at the cost of receiving a formal and

humiliating rebuke. The procedure in this instance

has served precisely the purpose intended, and it has

been impossible to represent the issue in the Union as

one mvolving an attempt at intervention in fiscal

policy by the British Government. It is significant

that no exception was taken by the Imperial Govern-

ment to the very odd procedure adopted by General

Hertzog. To bring the new system into effect, it is

necessary under the law of 1926 that the treaty should

be approved by both Houses of the Parliament, and,

therefore, under the old usage, resolutions by both

Houses would have preceded any decision to ratify.

On finding that the Senate would not accept the pro-

posed resolution, the Prime Minister hastily declared

that treaty ratification did not require legislative

action, but was justified by the assent of the lower

house, leaving it to future action after ratification to

obtain the necessary authority of Parliament either

by resolutions, if the Senate changed its mind after

^ Secretary of State, House of Commons, March 12 and 27, 1929. It

was made clear that no request for formal ratification had then been

made by the Union, but not that such a request would, if made, be

negatived. Under the Conference resolution of 1923 (p. 374 ante), it

rests with the Union to decide what approval justifies ratification.
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the general election, or by an Act passed over its head Chyter

under the provisions of the Constitution by a joint —
session of the two houses. It is clear that the existing

rules under the Conference resolutions of 1926 are

sufficiently elastic to concede all that any Dominion

can legitimately require, while maintaining the essen-

tials of the unity of the Empire in international law.

It does not seem in point of fact that Dominion

statesmen seriously contend that they are the sole

advisers of the Crown regarding the issue of full powers

and instruments of ratification. What Sir Robert

Borden desired was rather that the full powers should

be expressed in some way as linked up with the Orders

in Council authorising the appointment of Dominion

plenipotentiaries so that “it may formally appear in

the records that these full powers were issued on the

responsibility of the Dominion Government”. It has,

however, not been thought necessary to depart from

the time-honoured forms of procedure in these matters.

The issue of instruments is made on the advice of the

Dominion and Imperial Governments, but this fact

does not appear on the face of the documents; it rests

on the fact that advice is in fact tendered, and this

advice is duly recorded in the archives of the Dominion

and the Foreign Office. This is entirely in harmony

with the British practice, and is not seriously opposed

by the Dominions. In the case of Canada and the

Irish Free State alike, from time to time, questions

have been asked regarding the mode in which these

recommendations come before the King, and it has not

been denied that they are sent through the Imperial

Government, represented by the Dominions Office in

the first instance. It is clear that the Government of
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0^^ the Irish Free State would be very glad to ignore the—•' element of Imperial intervention. It admittedly opens

the door to reproaches by their Republican rivals that

the boasted status which they have secured is really

not one of freedom from external authority. But the

fact remains that not even the Minister for External

Affairs, who has worked patiently for the aggrandise-

ment of the status of the Free State, can claim that

the Free State Government is in direct communication

with the King.

It may, however, be argued that the Imperial

control is really nominal and must be compared with

the Royal veto of legislation in the United Kingdom.

The answer to this contention is obvious. The mode
of procedure now adopted is not intended to enable

the Imperial Government to exercise a final voice in

the conduct of external affairs. It is intended to be a

vital part of the machinery to ensure the unity of the

Empire in foreign relations, and it can be abandoned

when, and only when, the parts of the Empire con-

cerned decide that they do not desire to maintain any

form of unity and desire to stand apart as distinct

States. In that case, assuming that it is worth while

maintaining the unity of Sovereign, it can hardly be

doubted that the proper mode of procedure is to

concede the power to enter into, and ratify, treaties

to the Governor-General. There is no constitutional

difficulty in this regard; to delegate a portion of the

sovereign authority is often necessary, and has parallels

in the British Empire itself in recent years in the

authority given to the Governor-General of India and

the High Commissioner for South Africa. Any other

course would place the King in a most difficult posi-
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tion. If recommendations from his Dominion Govern-

ment went to him direct by post ortelegram, or through —
the Dominion’s representative in London, and Im-

perial Ministers could not intervene, it would easily

happen that the King had to adopt in regard to one

Dominion a policy disliked in the others or in the

United Kingdom. It is clear that it would be impos-

sible to expect popular opinion to acquiesce in the

spectacle of the Royal signature being appended to

documents of diverse and contrary content, and that,

in the interest of the attachment of the people to the

Crown, it would be necessary to alter the practice and

keep the Crown out of controversy.

It has, indeed, been urged by some writers that the

King would become an essential figure in the working

of the Constitution, since it would fall to him to act as

a mediator between the views of the different Domin-

ions and of the United Kingdom, It is, however, clear

on a little reflection that such a role is an impossible

one. It would demand from the holder of the office a

degree of capacity which is possessed by few Prime

Ministers, and, even if the ability were present—and

hereditary kingship denies the probability of such a

result—the King could never oppose a Dominionpolicy

without the certainty that his conduct would there be

deeply resented and evoke memories of George III.’s

American policy. Nor would the case be much better

if the King vetoed British projects for the sake of a

Dominion. The fact is that the existing methods of

procedure are consonant only with the desire for Im-

perial unity, and will doubtless be discarded if and

when that desire ceases to be effectively held. There is

nothing inconsistent in this with the view of the Im-
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perial Conference, for it stressed diversity of function

as much as it insisted on equality of status. Frankly,

the two ideals cannot both be carried to the final result

of either without conflict, and the present Imperial

Constitution isan effort to give effect as far as is possible

to both. Its permanence is doubtless dependent on the

effective power of operating it without serious friction,

and so far it is certain that it has not failed to function.

From the international point of view, it may be

admitted that there is a distinct difference between the

status of the Dominions and the United Kingdom as

regards the treaty power. If the United Kingdom were

to negotiate a treaty against the wishes of the Domin-

ions, though not directly affecting them, and if the

Government, despite Dominion objections, persisted in

ratifying the treaty, it would unquestionably be valid

internationally. If, on the other hand, a Dominion

could not obtain the British ratification, the treaty

would be internationally waste paper. But this theo-

retic difference of status is of no vital importance; the

essence of a constitution is its operation, and the prob-

ability of the Imperial Government concluding a treaty

against the strong opposition of the Dominions is

minimal. The difficulty can arise only if the Dominions

should adopt an attitude which ignored the necessity

of the United Kingdom making full provision for her

security. If the Dominions had disapproved the Locarno

Pact—^which was not the case—^it might none the less

have become necessary to enter into a similar pact.

But the Dominions may be trusted to remember that

the United Kingdom, now vulnerable to air attack,

and vitally connected with European affairs, cannot

relapse into the indifference to Europe which is pos-
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sible for distant Dominions, or for Canada with the

aegis of the Monroe Doctrine to give it security. —

^

Can the United Kingdom still bind the Dominions
by a treaty entered into without their consent? In

international law the answer must doubtless be in the

afltenative; in constitutional practice it must equally

be in the negative. If in 1928 the British Government

had renounced generally, and for the whole Empire, the

restrictions on the tariff autonomy of China existing

under treaties binding on China, and the time for

whose termination by unilateral Chinese action had not

arrived, it is clear that in mtemational law therenuncia-

tion would have applied to the whole of the Empire.

But equally obvious was the necessity in constitutional

usage to obtain the assent of the Dominions to the plan

proposed, and accordingly the assent of the Dominion

Governments was notified on December 20 to China

simultaneously with the notification of the British con-

sent to termination of the obligations of China in this

regard.^ That the Empire can be boimd by the British

Government is clearly contemplated by the treaty pro-

cedure laid down by the Conference. If a trealy is

negotiated without objection by a Dominion, it will be

presumed that the Dominion concurs in ratification for

the whole Empire, when that is from the nature of the

treaty desirable. This procedure would be impossible

if internationally a Dominion could only be bound by

its formal assent, and still more, if that formal assent

must be signified, as was once contended by Mr.

Doherly® for Canada, by the act of signature of dele-

^ So also as regards Persia on May 10, 1928.

* See Keith, War Government of the British Dominions, pp. 169, 160.

The important smuggling treaty of 1924 with the United States binds

Canada.
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gates specially representing that Dominion. He spoke—: of this as a rule resulting from the form of procedure

adopted at the Peace Conference, but the action taken

in many cases since entirely disposes of this contention.

Thus, when extra-territorial rights were renounced in

Albania in 1926, the renunciation, though applying to

all British subjects, was intimated by the British

Government alone, without reference to the views of

the Dominions, and the treaty of July 14, 1926, re-

nouncing the remains of extra-territorial jurisdiction in

Siam is similarly concluded without allusion to the

Dominions, as was the great treaty of Lausanne of

1923. In future in such cases under constitutional

usage the Dominions will be mentioned as concurring,

but that is a matter n<^ essential in international

law.

The arrangements as to diplomatic representation

of the Dominions and their reception of foreign

envoys are also conceived on the basis of the unity

of the Empire, as opposed to the existence of distinct

sovereignties connected by a mere personal union.^

The establishment of diplomatic representation in

each case has been carried out through the agreement

of the British and Dominion Governments and the

representations made by the former to the foreign

Power. The intervention of the Imperial Government

is essential whenever a new Dominion diplomat is

accredited to a foreign Sovereign, for his letter of

credence is issued by the King on the ultimate

authority of the Secretary of State for Foreign

Affairs, and the letter of recall is similarly signed

on like authority. The reception of foreign envoys

^ See Chap. XX.
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is similarly motived. They are accredited to the King

as the symbol of Imperial unily, though necessarily —
the letters of credence are actually presented not to

His Majesty in person, but to the Koyal representative

in the Dominion.



CHAPTER XX

THE DIPLOMATIO REPRESENTATION OP THE DOMINIONS

Ohaotor We have seen that for a time Sir Wilfrid Laurier was

£ inclined in 1910-11 to assimilate the position of the

consular representatives of foreign Powers in Canada

to those of diplomats, but his policy was not continued

by Mr. Borden’s administmtion. On the other hand,

the relations of Canada with the United States con-

tinued to be extremely intimate, and the working of

the Joint Commission^ established under the Boundary
Waters treaty of 1909 familiarised Canadian and Ameri-

can opinion with the spectacle of international co-

operation between the two countries on a footing of

equality, and free from any Imperial intervention, be-

yond the appointment of the Commissioners by the

King
,
who acted in accordance with the wishes of the

Dominion Government, as provided in the treaty itself.

Moreover, during the latter part of the war of 1914-18

there was established at Washington a Canadian War
Mission which came to serve largely as a diplomatic

agency, promoting fuller co-operation between the two
countries, and supplementing vitally the work done by
the British Ambassador. The way, therefore, waspaved
for the taking of a logical step in advance, and Sir R.

^ See p. 299 ante.

436
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Borden pressed firmly on the British Government the Oi»^r

desirabihty of permitting the establishment of formal 1

diplomatic relations between Canada and the United

States. There were serious difficulties to be faced, as is

proved by the fact that the issue was first raised form-

ally in 1918 and formed the subject of exchanges of

views with the British Prime Minister, and the Foreign

and the Colonial Secretaries. The matter raised inter-

national no less than constitutional difficulties, especi-

ally as the United States had just shown a strong

objection to the admission of the right of the British

Dominions to have distinct seats on the Assembly of

the League. From the national point of view, it was
clear that separate representation might well be a pre-

lude to the weakening of the connexion of Canada both

with the United Kingdom and the other parts of the

Empire. It was only by degrees that the issues were

reconciled, and finally, on May 10, 1920, the Canadian

Prime Minister was able to announce that “as a result

of recent discussions an arrangement has been con-

cluded between the British and Canadian Governments

toprovide more completerepresentationatWashington

of Canadian interests than has hitherto existed. Accord-

ingly, ithas been agreed that His Majesty, on the advice

of his Canadian ministers, shall appoint a Minister

Plenipotentiary who will have charge of Canadian

affairs and will at all times be the ordinary channel

of conununication with the United States Govern-

ment on matters of purely Canadian concern, acting

upon instructions from, and reporting direct to, the

Canadian Government. In the absence of the Ambassa-

dor the Canadian Minister will take charge of the whole

Embassy and of the representation of Imperial as well
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as Canadian interests. He will be accredited by His

Majesty to the President with the necessary powers for

the purpose.”

The plan, therefore, really contemplated that the

Canadian Minister would supplement and take over

from the British Ambassador part of the work of the

Embassy, namely, the great amount of business of

purely Canadian concern, and that he would work in

the most cordial co-operation with the Ambassador, so

that, whenever the latter was away from his post, the

whole business of the Embassy would automatically

pass under the control of the Canadian Minister. This

conception of close union is made clear by the addition

in the original announcement of the words: “This new
arrangement will not denote any departure either on

the part of the British Government or of the Canadian

Government from the principle of the diplomatic unity

of the British Empire.” If the plan then adumbrated

had been carried out by the Canadian Government,

very possibly the institution would have developed

into a very close co-operation of the Ambassador and

the Minister, so that the unity of the British diplomatic

representationwould havebeen practically unimpaired.

But circumstances prevented any early action. The

new plan was far from being acceptable to Australia,

which did not like the idea of distinct diplomatic repre-

sentation for the Dominions at all, and in any case

pointed out that it would not be satisfactory to the

Commonwealth that a Canadian Minister should repre-

sent the interests of the Empire in the absence of the

Ambassador. It is, in fact, clear that the Minister

might have been placed in a position of some em-

barrassment if he had had to deal with an issue which
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involved proposals by the Commonwealth for closer

commercial relations with the United States, the efEect

of which might quite conceivably be to result in dis-

advantage either to Canadian agricultural or manu-
factured products. The fall of Mr. Meighen’s Govern-

ment and the return of the Liberals to power told

against any early action, because, among others, the

veteran Mr. Fielding was not in the least enamoured

of any attempt to create an international status for

Canada. Moreover, the mere issue of the choice of a

representative of the Dominion was not easy. It was

clear that, if the Minister were a poor man, he would

take a very inferior place in the social and political life

at Washington, and it was not at first easy to choose a

rich man who would also desire to act as Minister.

Hence it came to pass that it was the Irish Free

State which secured the first appointment of a Domin-

ion diplomat. It was part of the agreement for the

creation of the Free State that it should have the same

rights as Canada, and, though Canada had not exer-

cised the right to appoint a Minister, there was no

reply to the desire of the Irish Free State to exercise

the right. Moreover, the Free State in the days of its

struggle for independence had been fond of keeping

various emissariesabroad, without, of course, any recog-

nised status, but regarding themselves as diplomats. A
complete cessation of such activity would have been

regarded by opponents of the Government as a base

surrender of national rights. Effect accordingly was

given to the Irish desire in 1924, when, after the matter

had been duly arranged in advance, the following note

was addressed to the United States Government on

June 24: “His Majesty’s Government have come to the
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Otogter conclusion that the handling of matters at Washington—1 exclusively relating to the Irish Free State should be

confided to a Minister Plenipotentiary accredited to

the United States Government. Such a Minister would

be accredited by His Majesty the King to the President

of the United States and he would be furnished with

credentials which would enable him to take charge of

all affairs relating only to the Irish Free State. He
would be the ordinary channel of communication with

the United States Government on those matters. Mat-

ters which are of Imperial concern, or which affect

other Dominions in the Commonwealth in common
with the Irish Free State, will continue to be handled

as heretofore by this Embassy.”

Emphasis was also laid on the fact that “the

arrangements proposed by His Majesty’s Government

would not denote any departure from the principle

of the diplomatic unity of the Empire. The Irish

Minister would be at all times in the closest touch with

His Majesty’s Ambassador, and any question which

may arise as to whether a matter comes within the

category of those to be handled by the Irish Minister

or not would be settled by consultation between them.

In matters falling within his sphere the Irish Minister

would not be subject to the control of His Majesty’s

Ambassador, nor would His Majesty’s Ambassador be

responsible for the Irish Minister’s actions.” The

acceptance of the Minister on this footing in deference

to the desire of the British Government was formally

notified by the United States Government on June 28:

“The President, always happy to meet the wish of His

Majesty’s Government in every proper way, will be

pleased to receive a duly accredited Minister Pleni-
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potentiary of the Irish Free State on the footing you Chapter

indicate.” —
The accord thus reached was translated into action

by the appointment of Professor Timothy Smiddy as

the first Irish Minister to the United States, his

credentials being presented to the President on

October 7, 1924. But the United States Government

did not hasten to reciprocate the appointment, and

no move was made in this direction until the matter

had been raised to a new pitch by the decision of the

Canadian Government to take action in this sense.

Canada’s action in this matter cannot be disconnected

from the decision simultaneously taken to secure the

transfer from the Governor-General of all handling of

correspondence with the British Government,^ for he

had also been the regular intermediary with the British

Ambassador at Washington, and had thus secured that

both the British Government and the Ambassador

were kept in effective touch with Canadian views. If

his function in the one aspect were to disappear, his

function in the other must likewise pass away. At the

same time the Government had the good fortune to

find in Mr. Vincent Massey a man of great wealth and

business experience, who was both willing to represent

the Dominion at Washington and able to bear the cost

of the suitable maintenance of that office. The fact

that it was intended to make the appointment was

known by June 7, but action was postponed pending

the deliberations of the Imperial Conference.

The Conference frankly recognised that in the

sphere of foreign politics, as of defence, the major

share of responsibility rested, and must for some time

‘ See p. 247 ante.



442 SOVEREIGNTY OF THE BRITISH DOMINIONS

continue to rest, with the British Government.

Nevertheless, all the Dominions were engaged to some

extent, and some to a considerable extent, in the con-

duct of foreign relations, particularly those with foreign

countries on their borders. Thus the growing work in

connexion with the relations of Canada and the United

States had led to the necessity of a Minister Pleni-

potentiary to represent the Canadian Government at

Washington. The Conference “felt that the governing

consideration imderlying all discussion of this problem

must be that neither Great Britain nor the Dominions

could be committed to the acceptance of active obliga-

tions except with the definite assent of their own
Governments”. It was agreed that on aU matters of

foreign relations the principles applicable to the

negotiation of treaties should be taken as furnish-

ing the guiding principle. That, of course, essentially

emphasised the doctrine of co-operation and the main-

tenance of unity of action.

The Conference having thus approved, the Canadian

decision, which took formal shape in an Order in

Cotmcil of November 10, duly provided for the appoint-

ment of Mr. Massey, which was carried out in the

normal way by the King, and Mr. Massey presented to

the President on February 18, 1927, his letter of

credence.

The form of the letter deserves attention. The

King’s style is recited in full, showing that he is acting

as representing the whole of the Empire, and after

reciting the conferment of the rank of Envoy Extra-

ordinary and Minister Plenipotentiary on Mr. Massey

“with the special object of representing to the United

States of America the interests of Our Dominion of



THE EXTENT OF EXTERNAL SOVEREIGNTY 443

Canada”, it continues: “We request that you will give

entire credence to all that Mr. Massey may represent

to you in Our name, especially when he shall assure

you of Our esteem and regard and of Our hearty wishes

for the welfare and prosperity of the United States of

America. And so We commend you to the protection

of the Almighty.”

It would, of course, have been a deliberate slight

to the Dominion to fail to reciprocate, and accordingly

the President on February 3 appointed Mr. William

Phillips as United States Minister to Canada, and Mr.

F. A. Sterling as Minister to the Irish Free State. The

latter appointment could not be withheld in view of

the appointment to Ottawawithout a deliberate affront

to the Free State, which was out of the question, in

view of the strength of the Irish element in the United

States. The mode in which the appointment was dealt

with is interesting. The President naturally accredited

the envoys to the King-Emperor by his full styles, wath

a request “to receive him favourably, and to commend
him to the officials of the Dominion of Canada in order

that full credence may be given to what he shall say

on the part of the United States. I have charged him

to convey to you and to the Dominion of Canada the

best washes for the prosperity of the British Empire.

May God have your Majesty in his wise keeping. Your

good friend, Calvin Coolidge.” The credentials were

presented by Mr. Phillips on June 1 at Ottawa, and

by Mr. Sterling at Dublin on July 27. It will be noted

how completely the forms observed acknowledged the

unity of the Empire.

The Canadian Government proceeded, naturally

enough, to develop the system of representation. The



444 SOVEREIGNTY OF THE BRITISH DOMINIONS

French-Caaadian element naturally suggested that

Paris should receive a Canadian Legation, and this

motive was strengthened by the fact that Canada had

so long negotiated conunercial treaties with France,

and that there was a strong community of interest

between the two countries. In fact, the Canadian Com-

missioner-General in France had been accorded by the

French Government many privileges and marks of

attention which had paved the way for his transforma-

tion into a diplomatic agent. The French Government

appreciated the proposal, and the Chamber on March

16, 1928, passed without discussion the Bill to enable

the Government to establish a French Legation in

Canada.^ Almost at the same moment it was decided

to exchange Ministers with Japan, in which a Canadian

Trade Commissioner had hitherto functioned, while

Japan had a Consul-General at Ottawa, who had in-

formally exercised certain diplomatic functions. The

next step was that announced in November 1928 by
the Irish Free State, when it decided to recall Professor

Smiddy to the more important duties of acting as

High Commissioner for the Free State in London, and,

while replacing him at Washington, to create new
Legations at Paris and at Berlin. It was not surprising

that the Union of South Africa in 1929 aimoimced its

intention of acting in a similar manner. The com-

mercial treaty which it had concluded with Germany
rendered it almost inevitable that close relations

should be aimed at, if for no other reason than to

emphasise the independence of the Union and its

readiness to seek associations with nations other than

^ M. Georges Knight presented his credentials from the President to

the King at Ottawa on Nov. 16, 1928.
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the United Kingdom. More surprising was the pro-

posal to be represented also at Buenos Ayres.

The rationale of the system of representation of the

Dominions by Ministers was discussed fully in the

Canadian House of Commons on June 11, 1928, with

special reference to the case of the appointment to

Tokio. The objections were excellently put by Mr.

R. B. Bennett, the able leader of the Opposition, who
presented the arguments against the appointment in

the most effective manner possible. He insisted, in the

first place, that there was no practical reason for the

change contemplated, for the existing system was

functioning effectively and what had been necessary

in the way of securing Canadian needs had been

carried out through the existing agencies. Secondly,

there must be a single foreign policy for the Empire,

and this was impossible if each Dominion were to have

a policy of its own in foreign affairs. In the third place,

the presence of distinct Legations in foreign capitals

would foster divergences in foreign policy and militate

against the idea of common partnership in a united

Empire. Finally, the appointment to Tokio would

suggest that Canada was a sovereign State. But
Canada was not a sovereign State even for internal

purposes, as her inability to alter her Constitution and

the paramountcy of Imperial Acts sufficiently estab-

lished. There could be no such thing in international

law as equality of status between Canada and Great

Britain until such time as the country had the powers

of a sovereign State and absolute independence both

within and without the Dominion. To such independ-

ence he was absolutely opposed. The Prime Minister

deprecated any suggestion of independence, agreeing
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in this regard with the emphatic disclaimer of any

such idea by the acting Prime Minister, Mr. Lapointe,

on August 29 ,
and insisted instead that the idea of

the Dominion was self-dependence. The old system of

representation at foreign capitals by a single diplo-

matic representative implied centralised control, but

there were no longer any supporters of federation, and

few would even advise the creation of any land of

Imperial Council to co-ordinate foreign poUcy. The

plan of having separate representatives at the great

foreign capitals was precisely in accord with the

modem plan of co-operation; just as the central

Governments co-operated by direct communication,

so at the capitals the several representatives of these

Governments would work together for the common
interests of the Empire. The presence at Washington of

the British Ambassador and the Ministers of Canada

and of the Free State was not a factor tending to the

dissolution of the Empire, but rather made for its

consolidation.

The general argument in favour of diplomatic re-

presentation was strengthened in the case of Tokio

in Mr. Mackenzie King’s view by the advantages

of having a Canadian diplomat to represent directly

to the Japanese Government the sentiments of the

Dominion on the migration issue. It must, however, be

admitted that it is not clear that this point necessi-

tated any change in procedure, for the arrangements

to limit Canadian reception of Japanese had been

carried out since the first without too much trouble

through the existing machinery, and the latest con-

cession from Japan by which the number of fresh

immigrants was limited to one hundred and fifty a year
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had been secured without diplomatic representation

by a Canadian at Tokio. On the general issue, however,

there is undoubtedly a perfectly valid case to be made
out by Canada. Governments which are in accord will

not normally be rendered less so because they have

separate envoys in foreign countries, and there is much
business which interests one Government only and

which can better be dealt with by a special emissary

of that Government than by a single representative

of the Empire. On the other hand, it is perfectly clear

that there is nothing whatever contrary to the recogni-

tion of the full status of the Dominions in the use of

the British representative, provided always that his

instructions in all matters affecting the Dominion con-

cerned are arrived at by agreement between the two

Governments. As a matter of fact, it is obvious that

the Dominion Governments would act utterly absurdly

if they attempted to establish legations all over the

world, even apart from the cost involved. It is an

obvious advantage of the whole structure of the

Empire that the Dominions can still have the full use

of the British diplomatic and consular services, despite

their new status. The facts at the present time show

how advantageous this position is. The citizens of the

Irish Free State in the United States are entitled to

the full support and aid of the British consular

service, despite the fact that they have an Irish

Free State Minister at Washington, who, of course,

has no control over the British consuls, but through

the British Ambassador is assured of their cordial

assistance.

The unity of the Empire is formally attested on

every occasion of an appointment by the intervention
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of the grant of letters of credence by the Crown, while

the creation of diplomatic relations is in each case

mediated by the Imperial Government. Needless to

say, the formal authority for the issue of the letters

of credence rests with the Secretary of State for

Foreign AfEairs, on whose advice the letters are ulti-

mately issued. The primary advice inevitably is that

of the Dominion Government, but the British con-

currence is an essential part of the plan. The procedure,

of course, is deliberate. To omit it would be to render

the whole of the unity of diplomatic representation

purely illusory. In it lies the essential connexion

between the British Ambassador and the Dominion

Ministers at those courts where they have been

appointed. They stand alike in the eyes of the foreign

States, because they represent the same King and

Governments which act not in casual but in an effect-

ive and necessary unity. Moreover, the most formal

act of the Minister, the conclusion of treaties, is

carried out under full powers granted by the King

on the authority of the Imperial Government, and

treaties are ratified with like authority.

The original proposal of 1920 had contemplated

that the Canadian Minister should take over the whole

of the charge of the Embassy at Washington in the

absence of the Ambassador. When it was determined

that an Irish Minister should be appointed, this

arrangement obviously became impossible of accept-

ance. The affairs of Canada could not be handed over

even temporarily to an Irish envoy save with Dominion

assent, which was out of the question. The proposal

might, indeed, have been revived in 1926-7, when it

WM decided to make the appointment of Mr. Massey



THE EXTENT OF EXTERNAL SOVEREIGNTY 449

to the Legation, but Mr. Mackenzie King had never

approved of this part of the scheme, and it was known
to be disliked by the Commonwealth of Australia. It

was, therefore, with general assent allowed to expire.

But Sir K. Borden^ has deprecated the decision, on

the ground that recession from responsibility does not

denote an advance in status. Moreover, as he pointa

out, as Grovemments control by telegraph the actions

of their envoys, no injury to Canadian or Imperial

interests could have resulted from the maintenance

of the original proposal.

In March 1929 an excellent example was afforded

of the conjoint* action of the Ambassador and the

Canadian Minister in their enquiries as to the case of

the British vessel Tm Ahne, which was sunk by gun-

fire beyond territorial waters by an American vessel in

theprocess of enforcing the prohibitionlaw, and in exer-

cise of the right of hot pursuit in circumstances which

rendered the applicability of the right decidedly dubi-

ous. The fact that the vessel was registered in Canada

made the issue of special concern to the Dominion

Government, while the British Government was deeply

concerned in an episode in the course of which a natur-

alised British subject had been supposed to have been

killed, especially as the United States action, if valid

at all, could only be so under the terms of the treaty of

January 23, 1924, regarding the smuggling of spiritu-

ous liquor into the United States, which permitted

action in certain cases beyond territorial maritime

limits. Moreover, under Article 4 of the treaty,
^ Canada in the ComTnonwealtht p. 98.

* For an excellent instance of Canadian action in a purely Canadian

issue (entry of Canadians into the United States for daily work) see The
Bound Table, xvii. 812-15.
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o^^er compensation, if claimed, is dealt with by two com-—^ missioners, appointed one by each of the high con-

tracting parties, with reference, if they cannot agree,

to the Pecuniary Claims Tribunal under the treaty

of 1910. If a Canadian claim were made, clearly

the Canadian Government would be represented by
.the commissioner or on the Pecuniary Claims Com-
mission.

There seems, therefore, to be excellent prospects of

the verification of the feeling of the Imperial Confer-

ence of 1926 “that most fruitful results could be anti-

cipated from the co-operation of His Majesty’s repre-

sentatives in the United States of America already in-

itiated and now further to be developed”. At the same

time the Conference made a most important contribu-

tion to the doctrine of Imperial unity in diplomacy by
its pronouncement as to the channel of negotiations:

“In cases other than those where Dominion ministers

were accredited to the Heads of Foreign States, it was

agreed to be very desirable that the existing diplo*-

matic channels should continue to be used, as between

the Dominion Governments and foreign Governments,

in matters of political and general concern.” The dic-

tum is a clear intimation that the Conference disap-

proves any attempt to carry on irregular negotiations

such as were attempted by the Free State before its

recognition as such by the British Government. The

reasons for its attitude are obvious; the regular pro-

cedure secures the power of the British Government to

insist that no political treaty shall be made without

full consideration of all that it implies for the Empire

as a whole, and this necessily might easily be evaded

if Dominion Governments fell into the risky practice



THE EXTENT OF EXTERNAL SOVEREIGNTY 451

of negotiating informally but none the less effectively

with foreign States.

Of very subsidiary interest is the decision which was

taken at the Imperial Conference to alter the proced-

ure with regard to the grant of exequaturs to consuls

appointed to the Dominions by foreign Powers. The
practice had, as we have seen,^ long prevailed under

which the grant of exequaturs was conditional on the

concurrence of the Dominions in the action proposed,

but this plan had not been followed in the case of

consuls de carriere on the verynatural groundthatthese

officers, belonging as they did to the established foreign

consular service, were not local residents, and there

could be no reason why the Dominion Governments

should desire to take exception to their appointment.

It was, however, clear that on theoretical grounds the

Dominion Governments should be asked to agree to

the appointments, and, as a further recognition of the

position of the Dominions in the event of the appoint-

ment proving acceptable, the exequatur should be sent

to the Dominion Government concerned for counter-

signature by a Dominion Minister. Instructions to this

effect were given forthwith. The procedure adopted

is decidedly curious, but it is clear that it has given

satisfaction to the Dominions, and there seems no

ground on which exception could be taken to it. The

Imperial Government has no interest in the appoint-

ment of consuls to the Dominions, and in the period

before the Conference the Dominion Governments

when they took exception to proposed appointments

of local residents were assured of deference to their

wishes.
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0^^ So far the appointments by the Dominions of

-— consular officers to foreign States has hardly been

developed. A consular appointment to Angola by the

Unionof SouthAfrica did nottake enduring shape,^and

the question remains to be regulated later. The diffi-

culties of the position are clear. At present the British

consular service is controlled and governed, under Im-

perial legislation and the prerogative, by the Imperial

Grovemment, and has many powers expressly given to

it by Imperial legislation which are valid against

British subjects in any foreign country. Dominion

legislation could not give, as matters stand, any such

effective powers, and there are striking advantages in

the acceptance by the Dominions of the advantages

of the use of the British consular service.® For trade

purposes, of course, it is necessarily supplemented by
the appointment of Trade Commissioners under vari-

ous styles and with, in some cases, very important

powers. The Commonwealth of Australia, for instance,

has made special efforts to secure effective representa-

tion at the United States, but, despite much pressure,

the Commonwealth Govemment has refused to accept

the proposals that diplomatic status should be ob-

tained for such officers; the ground of that refusal is

simple. Australia, like New Zealand, regards it as un-

desirable that the unity of the diplomacy of the Em-
pire should be impaired by the multiplication of diplo-

matic representatives in foreign capitals. But the right

to accredit and receive diplomats is frankly recognised

to exist. It is in fact clear enough from the terms of the

^ General Hertzog, House of Assembly, April 25, 1928.

* A curious complaint arose in 1926 in the Irish Free State that

British consuls did not recognise Irish passports; see Gwynn, Tht Irish

Free Stale, pp. 107, 108.
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report of the Imperial Conference that it was by no o^gter

means enthusiastic for the extension of diplomatic —

1

representation, and that it approved it especially when
there was substantial practical need for supplementing

the work of the British representative.



CHAPTER XXI

PEACE AND WAR

I. Active and Passive Belligerency

c^ter There can be no doubt that, under the present con-— stitutional understandings within the Empire, the right

of any Dominion during a British war to remain essen-

tially on the defensive is fuUy recognised. It might,

indeed, have been thought that the enhancement of

Dominion status as the result of the participation of

the Dominions in the war would negate this attitude

of indifference. In the pre-war period, it might be

argued, the Dominions had no control of foreign policy;

since they had been admitted in 1917 and 1918 to the

Imperial War Cabinet, and since at the Conferences of

1921, 1923, and 1926 foreign policy had been discussed

and settled in common, there could no longer be any
question of passivity in British wars. But this idea

failed entirely to be realised when in 1922 a crucial

instance of the application of the principle arose.

The issue of 1922 was very different from a mere

local war such as that of 1919 with Afghanistan, during

which the whole Empire was involved in war by a

purely British line of policy, for which the Govern-

ments of the United Kingdom and of India were alone

re^onsible. That the Dominions should take any
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active part in such a struggle was wholly unnecessary,

and they could clearly not be expected to desire to

have any responsibility for British policy on the Indian

frontier in its relation to the defence of India. But the

events of 1922 were the direct sequel of matters in

which the Dominions had been deeply concerned. The
war with Turkey was not merely a necessary and very

serious part of the great European war, but it had

special interest for the Australasian Dominions, which

had suffered most severe losses in the struggle on Turk-

ish territory. When active hostilities had been brought

to a close by the armistice of Mudros on October 30,

1918, the interest of the Dominions in the peace settle-

ment stood exactly on the same footing as it did with

regard to the other peace settlements, but it was in-

evitable that, when an unfortunate series of events

postponed any final disposal of the issues, the Domin-

ions; having obtained what they most desired in the

way of mandates for the former German colonies, were

content to leave active participation in the handling

of the Turkish question to the British Government.

There appears to have been a distinct failure on the

part of that Government to keep the Dominions in

close and effective touch with the trend of international

events, while the Dominion Governments for their part

were so busily engaged in local affairs that they were

apparently not aware from study of the press reports

of the extremely difficult and dangerous position which

developed in Turkey, and which produced in Septem-

ber 1922, at Chanaq on the Asiatic side of the Darda-

nelles, a very real danger of an armed conflict between

the British forces and those controlled by the Turkish

National Assembly at Angora.
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Hence it was with the greatest surprise that the

Dominion Governments received a telegram from the

British Government, despatched on September 16,

stating the facts of the case and the danger of an armed

conflict, and “inviting them to be represented by con-

tingents in defence of interests for which they have

already made enormous sacriflces and of soil which is

hallowed by immortal memories of the Anzacs”. The

appeal to the memory of the battles fought by the

Anzacs was decisive for New Zealand, which at once

associated itself with the British position and under-

took to send a contingent if necessary; this policy was

affirmed by a full CaWet meeting on September 16,

whose decision was at once published by Mr. Massey.

In the Commonwealth, Mr. Hughes almost at once

decided with the assent of his colleagues to assure the

British Government that Australia desired to be associ-

ated in any action deemed necessary to ensure the

freedom of the Straits and the sanctity of the Gallipoli

Peninsula, and that, if circumstances rendered such

action necessary, a contingent of the Commonwealth

forces would be despatched. At the same time, it was

stated that the issues would be laid before the Parlia-

ment of the Commonwealth on September 19, in order

that its decision might be obtained. The attitude of the

executive did not pass in Parliament without acute

discussion. Mr. Hughes presented the issue as essenti-

ally one of Empire interest; it was vital to the Empire

that there should not be in control of the Dardanelles

a hostile Power which would menace the security of the

Suez Canal, a matter of life and death to the Empire.

At the same time, he insisted that Australia had asked

for the fullest information, and that it had no sym-
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pathy with any aspirations of Greece or with anything

but the essential security of the Empire itself. But
Australia was wholly opposed to war, if peace could be

secured without it, and it had asked the Australian re-

presentative at Geneva acting with the other repre-

sentatives of the Empire to seek the aid of the League

of Nations. Later, he assured the Opposition that the

step of suggesting League intervention, which had been

taken also by Dr. Nansen, the Norwegian Delegate to

the League, and the Persian Delegate, had had the sup-

port of all the Dominion representatives. He also in-

sisted that the essential point of the British policy was

merely that there should be no vital change in the

stcUus quo pending the holding of a Conference at which

the issues affecting Turkey could finally ^be adjusted.

None the less, the Opposition suggested that any aid to

be given to the United Kingdom should be dependent

on the holding of a referendum, which, in the circum-

stances, meant an absolute refusal of aid, seeing that

referendum could not have been arranged for many
weeks at soonest. The attitude of the Dominion repre-

sentatives, it must be added, is shrouded in a certain

mystery. Mr. Hughes was informed by the Australian

High Commissioner that they had joined in a repre-

sentation to the Prime Minister suggesting reference

to the League, but this statement has been described

as unfounded. In any case, Dr. Nansen’s proposal to

the Political Commission of the League Assembly,

when in session, that it should request the Council of

the League “to consider without delay what measures

it might take with a view to the cessation of hostilities

in Asia Minor, either by offering its good offices to the

belligerents or in any other way”, was not supported
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by Lord Robert Cecil, the spokesman for South Africa,

who concurred in this respect with Mr. H. A. L. Fisher

speaking for the British Empire, and the representa-

tive of France. Lord R. Cecil’s action, however, was

not apparently directly inspired by his Government,

for General Smuts was credited with the view that the

freedom of the Straits was essentially an issue to be

placed under the aegis of the League. His own view

was not expressed until September 25, as a result of

delay in reaching him by telegraph; the issue had then

assumed an aspect in which Dominion intervention

was of no essential moment, and accordingly he was

not compelled to commit himself to any active aid in

the struggle. In fact, on September 29 the assent of the

Angora Government was obtained to the holding of a

Conference with the United Kingdom, France, and

Italy, and the crisis was satisfactorily surmounted.

In Canada, however, the episode raised very funda-

mental issues. The Dominion Government was unable

to satisfy itself as to what action should be taken from

the meagre information at its disposal. It is clear from

Mr. Mackenzie King’s attitude in the House of Com-

mons on February 1, 1923, that he resented deeply the

fact that the urgent telegram from the British Govern-

ment of September 16 only reached the Dominion

Government after its substance had been published in

the Canadian Press, who had received it from London

independently. Further, he insisted that this telegram

was the first and only intimation received from the

British Government that the situation in the Near

East had reached a critical stage and that the need

might arise of asking formilitaryassistance. Eventually

the Canadian Gktvemment determined to ask whether
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Parliament should be called to deal with the issue, to Ohaj^to

which proposal a negative reply was sent from London.

The difficulty of the British Government is clear; it

was unwilling to allow the publication of the important

and very secret information which it was sending to

the Dominions, preferring to risk the loss of active

Dominion support rather than incur the difficulties

which the making public of the dangers of the situa-

tion and of the French attitude in connexion with it

would produce in Europe. Mr. King had to face

attack by Mr. Meighen, who argued that, as Canada

had approved of the Sevres Treaty, it should have

been willing on principle to send forces to maintain

that settlement. But Mr. King replied with weight

that Canada was not bound by the treaty, which had

never been ratified by the British Government, and

that it remained open to decide its action on the

merits of the case.

The most important outcome for Canada of the issue

was a declaration of policy by Mr. King on February 1,

1923, which may be said to have become an essential

doctrine of the Constitution of the Dominion, and to be

as important for the Dominion as is Article 49 of the

Irish Constitution for the Free State. “We have felt,”

he said, “and feel very strongly, that if the relations

between the different parts of the British Empire are

to be made of an enduring character, this will only be

through a full recognition of the supremacy of Parlia-

ment, and this particularly with regard to matters

which may involve participation in war. It is for

Parliament to decide whether or not we should par-

ticipate in wars in different parts of the world, and it

is neither right nor proper for an individual, nor for
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Cfayter any group of individuals, to take any step which might— limit the rights of Parliament in a matter which is of

such great concern to all the people of our country.”

This is, of course, the counterpart of the rule that, save

in case of actual invasion, the Irish Free State can be

involved in active belligerency only with the assent of

Parliament. War, of course, still existed between the

Empire and Turkey, but Mr. King definitely asserted

that the Parliament of the Dominion alone must decide

what part, if any, Canada would take in the active

conduct of such a warwhen hershoreswere not actually

bemg attacked.

The doctrine of parliamentary responsibility thus

asserted was to be strengthened by the action of Mr.

Meighen on November 17, 1925, at Hamilton, when he

enunciated a more far-reaching doctrine for limiting

the authority of the Dominion Government. His motive

for this view was the prejudice which his party had

suffered at the last general election by reason of the

fierce attacks made upon him personally in Quebec

in respect of his part in the adoption of compulsory

service in Canada in 1917-18. He was freely accused

of advocating the sending of Canadian forces overseas

even without consulting Parliament, and of supporting

Imperialistic policies. Such accusations were wholly

fatal in so peace-loving and unwarlike a community
as the people of Quebec, and, in view of the doubt

whether the Conservative Party was ever likely to

secure power unless there was some change of heart

in that province, Mr. Meighen ventured on a rather

dangerous doctrine. He advocated the rule that, before

troops should ever be sent overseas, there must be a

general election held on that issue. It is not surprising
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that his attitud.6 was condenmed ^ by mp.n such as Mr. ciumter

Rowell, who was a prominent figure in the period of - ^

Coalition Government in the Dominion, and who
pointed out that an acceptance of this doctrine would
paralyse the hands of any Dominion Government in

time of sudden stress, and prevent it from rendering

aid at a critical juncture. Though the doctrine has

never been formally homologated by the Government

of Mr. Mackenzie King, the effect of such a declaration

cannot be ignored, and Mr. King himself on June 21,

1926, when dealing with the proposal very tardily to

express approval of the resolutions of - the Imperial

Conference of 1923 on treaty procedure, definitely pro-

posed, and the House accepted, the doctrine that

“before His Majesty’s Canadian ministers advise rati-

fication of a convention or treaty affecting Canada, or

signify acceptance of any treaty, convention, or agree-

ment involving miUtary or economic sanctions, the

approval of the Parliament of Canada should be ob-

tained”. The doctrine expresses the fixed view of the

Dominion Parliament, and it establishes the supremacy

of Parliament, though it does not question the com-

petence of Parliament to deal -with these matters

without a mandate from the people. In -view of

this doctrine it was, naturally, impossible for the

Dominion to accept any responsibility under the

Locarno Treaties, though the power to accept was

given by the treaty to the Government of the Do-

minion and not to Parliament. No Canadian Parlia-

ment would have been willing to commit itself to the

^ He defended it at the Winnipeg Convention, October 1927, but

Mr. Ferguson, Premier of Ontario, repudiated it, and no resolution was

adopted by the Conservative Party in this sense.
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acceptance of a definite military obligation of a major

character.

The attitude of Canada and the rule of law in the

Irish Free State are imquestionably in complete har-

mony with the views of other Dominions. The active

participation in any war would never be undertaken

—

save, of course, in mere self-defence against local attack
—^without the immediate concurrence of Parliament,

whose intervention is the indispensable preliminary to

the conversion of passive into active belligerency. The
Dominions, therefore, are fuUy protected by con-

stitutional usage from any rash action by Dominion

Ministries. If these Ministries are impotent to prevent

the Dominions being passively engaged in war by a

British declaration of hostilities, they are at least pro-

tected by necessity of consulting their Parliaments

from undue pressure on their patriotism being everted

by the Imperial Government. Point, of course, is lent

to this position by the unhappy events in the Union

consequent on the readiness of General Botha in 1914

to accept the earnest request of the British Government

to co-operate in the war by the invasion of South-West

Africa in order to destroy the wireless signalling station

there, which was affording great help to the movements

of the German war vessels operating against the Allies.

II. War and Neutrality

It is clear from our discussion that the Dominions

do not possess the unfettered exercise of the treaty

power which is a mark of independent States. It is

equally certain that they likewise do not possess the
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power to make war or peace, or to remain neutral in a

British war.

The right to make war is apparently not claimed

by any Dominion statesman; it is indeed obvious that

such a claim would not be popular, for in none of

the Dominions is there any belligerent tendency. The

peoples of these territories are fortunate in having all

the land they can possibly desire, save perhaps in the

case of the Union. The advantage of incorporating

Delagoa Bay in the Union would be considerable, but

there is no serious tendency to contemplate any armed

intervention to achieve this end, and the future fate

of the Portuguese colonies depends on many factors

which do not permit of any confident prediction. The

Pact to Renounce War, accepted by the Union, pre-

cludes the idea of aggression, and accordingly the

constitutional right to declare war independently of

the United Kingdom has never, it seems, been an

object of Dominion aspirations.

On the other hand, there has gradually been de-

veloping intheDominions the claim that theDominions

have the right to remain neutral in the case of a British

war. This reminds us of the Victorian proposal of 1870,

but the claim now put forward, when it is definitely

articulated, is that the present stage of development

of the Dominions has actually reached such a point

that the right to remain neutral has been achieved, and

would readily be recognised by foreign Powers. The

issue, of course, has been rendered more complex by

the coming into being of the League of Nations with

its efforts to preclude recourse to war, and to penalise

those Powers which go to war contrary to the rules

laid down in the League Covenant. It is obvious that
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the Covenant by Article 16 greatly simplifies the

question as to whether a foreign State should be re-

garded as at war with the Empire. It provides that, if

a State resorts to war in disregard of its obligations

under Articles 12, 13, and 15 of the Covenant, it shall

ipsofacto be deemed to have committed an act of war

against all other members of the League. These mem-
bers must then subject the offender to the severance

of all trade or financial relations, the prohibition of all

intercourse between their nationals and the nationals

of the covenant-breaking State, and the prevention of

all financial, commercial, or personal intercourse be-

tween the nationals of the covenant-breaking State and

the nationals of any other State, whether a member of

the League or not. If the correct interpretation of this

Article is that a state of war is immediately created^

between the other members of the League and the

offending State, then the issue of neutrality falls to

the ground. Nor, even if this interpretation is incorrect,

is it likely that a Dominion would be desirous of assert-

ing a neutrality which was not asserted by the United

Kingdom. There, however, remain cases in which war

is permitted by the Covenant without any obligation

of any sort being imposed on the other members of

the League, and the issue might then arise whether a

Dominion could proclaim its neutrality, and expect

recognition for that neutrality by international law.

The crucial point in such a case would be whether the

foreign Power concerned could claim that for a Do-

minion to violate neutrality because the United King-

dom was at war constituted on its part a breach of the

Pact to Renounce War, or conversely, whether it was
^ Wheaton, IfUematioTuil Law (6th ed.)> i. 600.
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a breach of that Pact for a foreign State which was at Chapter

war with the United Kingdom to regard the Dominion —
as also belligerent, despite the announcement of the

latter that it did not desire to be at war but had

declared its neutrality.

It must be confessed that the ai^uments in favour

of the right to neutrality have never been effectively

pleaded. The earlier comments on the report of the

Imperial Conference of 1926 revealed clearly the feeling

of Dominion politicians that neutrality could not be

claimed. Mr. Bourassa in Canada on March 29, 1927,

insisted that it was impossible for Canada to be a part

of the Empire and at the same time a fully independent

State. General Hertzog in the Union on March 16 held

that the two things were perfectly compatible, but he

evaded the issue of neutrality, and Mr. Tielman Boos,

the ablest of the Nationalist party, admitted candidly

on May 23 that the rules of international law made the

whole Empire at war if one part were at war, and that,

if any change were to be made in the position, it must

be by an alteration of the rules of international law.

The only correction needed in this statement is that

the only part which can commit the Empire to war is

the United Kingdom, for, as the Governor-General has

no power to declare war,^ if hostilities were undertaken

by a Dominion, they could be disavowed by the United

Kingdom without any breach of the constitutional

law of the Empire, and such disavowal might, if it so

desired, be accepted by the foreign Power aggrieved,

in which case the Dominion attack would become a

mere marauding raid. On December 16, 1926, the

^ No other war prerogatives have yet been delegated, the matter

remaining as in 191^18; see p, 314 ante.
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c^ter Minister for External Affairs of the Irish Free State—’ would not commit himself to the view that the Free

State could only be involved in war by a declaration

made by the King on the advice of his Irish Ministers;

such a view might be argued for, but he admitted it

was not established. On February 17, as Minister for

Defence, he admitted that any attack on the United

Eangdom would no doubt be accompanied by an attack

on the Free State, and both he and the Minister for

External Affairs, Mr. K. O’Higgins, urged that in view

of this eventuality the Free State must be prepared

to assert her position. This position clearly admits

that it was idle to hope that neutrality could be

recognised.

The issue, naturally, was not stilled by these

observations, and in the Free State it was revived by

a question addressed to the Government to elicit its

view as to whether the British troops were, in its

opinion, entitled in the event of war to operate in the

Free State for purposes of Imperial defence. It was

apparently suggested by Mr. Fitzgerald and by Major

Bryan Cooper that the Imperial forces could not

operate without the assent of the Parliament. This

view, however comforting to Irish sentiment, is clearly

untenable. Both these authorities apparently forgot

the fact that Article 7 (6) of the treaty of 1921, which

has the force of law in the Free State under its own
and under Imperial legislation, assures to the Imperial

forces in time of war or strained relations with a foreign

Power such harbour and other facilities as the British

Government may require for the purpose of coastal

defence, which, naturally, is precisely the kind of

defence in which, in war time, the Imperial Govern-
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ment would be interested. This provision overrides

any terms of the Irish Constitution inconsistent with

it, but in point of fact there is nothing in that instru-

ment to contradict the treaty. Article 49 merely pro-

vides that, save in the case of actual invasion, the

Irish Free State shall not be committed to active

participation in any war without the assent of Parlia-

ment. Active participation merely means the action

of Irish troops, and would not cover the grant to the

British forces of facilities for anti-submarine defence.

In case of risk of war it would be impossible to trust

to the action of Parliament in the Free State to take

adequate precautionary measures, unless and until

that body is less amenable to Republican influence.

No foreign Power could be expected to recognise as

neutral a State which was under compulsion to grant

facilities of this kind to the United Kingdom, and it

would be absurd for a State which owed such obhga-

tions to appeal to its right to remain neutral.

In the Union the issue was also revived as a restdt

of Dr. D. F. Malan’s assertion that neutrality was now
a right of the Union, and this opinion gradually came
to be accepted by General Hertzog, whose earlier

utterances are inconsistent with the view that he at

once homologated the doctrine. On March 8, 1928, he

had advanced to the position of the right of the

Dominions to remain neutral in a British war. Technic-

ally he had discovered a new argument in the dictum

of the Secretary of State for the Dominions on June

27, 1927, that “every Government of the Empire is, if

it sowish, entitled to exercise every function of national

and international right”. It is clear that, if this dictum

had any binding force, it agrees with the position
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adopted by General Hertzog, but a casual expression— of the opinion of one Minister cannot alter the Con-

stitution of the Empire or the principles of inter-

national law, and the speaker had no intention of

announcing any constitutional innovations. Pressed

by Sir Thomas Watt, General Hertzog candidly con-

fessed that neutrality had not been discussed at the

Conference, which was his reason for raising the issue

at last. He also made a most important admission

when he recognised that the peculiar mode in which

the Dominions appeared in the list of members of the

League appended to the Covenant corresponded with

a definite fact, namely, the recognition by the other

States that the Empire was in a sense a unity, so that

the League cotdd never claim that the members should

take part in hostilities against one another, even if

one part of the Empire were a delinquent against the

League Covenant. But he asserted that this did not

conclude the question, for it was perfectly legitimate

for the League to impose neutralily on parts of the

Empire. This conclusion followed from the fact that,

before the formation of the League, the Dominions as

part of the Empire were perfectly at liberty to remain

neutral in a British war; it was, therefore, open for

the League to demand neutrality, since that was not

incompatible mth membership of the Empire.

The contention is clearly without any validity, and

rests upon the fact that General Hertzog is unable or

unwilling to understand the distinction between the

popular and the legal sense of neutrality. It has been

long conceded, as has been seen, that a Dominion may
remain inactive in a British war, unless itself attacked,

but that is not neutrality, and that the Dominions
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could remain neutral in the period before the League

was formed is an inadmissible idea. The failure of

General Hertzog to appreciate the issue was seen in

his reply to Sir T. Watt, who put to him point-blank

the question whether the British admiral would be

required to leave Simonstown if the Union determined

to be neutral; he answered, “What has that to do with

the right of neutraliiy?” Yet it is clear that, if the

Union were neutral, it would be absolutely bound to

apply impartially to the British and any foreign naval

force the same rules of treatment, and to forbid either

to make use of South African bases for. naval opera-

tions. Again, it is clear that on the outbreak of the war

in 1914 automatically all the British subjects in South

Africa became liable to punishment if they traded with

the enemy, and ran the risk of incurring the penalties

of treason if they rendered aid to the enemy. Is it to

be supposed that the Courts of the Union would hold,

on the strength of General Hertzog’s opinion, that the

present position of affairs has changed all that, and

that in law the Union could be neutral in a British

war?

Since General Hertzog’s argument the conclusion

of the Pact to RenounceWar has in a measure strength-

ened the case of those who contend that ultimately

neutrality will become a recognised possibility for the

Dominions. The Pact was not concluded under League

auspices, and League understandings have no applica-

tion to it. What would be the position if the United

Kingdom, acting on its reservations as to treating an

attack on Egypt or Iraq as a matter of self-defence,

should enter into war? Could the Dominions claim

that they were bound under the Pact to preserve
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neutrality? If they declared neutrality, could they

claim that under the Pact a foreign Power, despite the

fact that it was engaged in war with the United King-

dom, was bound not to attack them? The Dominions

are not bound by the British reservations, and, there-

fore, they might legitimately, on one view, hold that,

if the British Government went to war to ward off an

attack on Egypt, it was really not justified under the

Pact, and that they could not assist without themselves

violating the Pact. The dubious position indicates how
difficult it is to conduct foreign policy successfully if

the Dominions are not really at one with the United

Kingdom, and, like the Free State and the Union, are

rather seeking to minimise than to increase effective

co-operation.

The situation as regards Egypt significantly illus-

trates the difficulties of the present position. If the

policy of the United Kingdom can involve the Domin-

ions in war, then it is in theory necessary that they

should have power to influence that policy, but at

present clearly the real control of British policy con-

tinues to rest with the Imperial Government. There

is no reason to suppose that any Dominion Government

would itself have adopted a different policy in the

matter of Eg3rpt than has been followed by the British

Government, if the responsibility for action had rested

with it, but under the regime now existing the Domin-

ions have the right, which they freely exercise, to re-

gard British policy as a matter with which they have

no concern, while they reap the benefits and are ex-

posed to the risks attending it. The position is one

incompatible with claims of sovereignty, and the

efforts of the Union and of the Free State to claim the
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right of neutrality are beyond doubt logical in so far

as they recognise , that the present position is in prin-

ciple unsound. But in the case of the Free State the

effort is confronted by the fundamental fact that the

United Kingdom has insisted on certain securities for

her defence in the shape of facilities on Irish territory,

and that no foreign State could be expected to respect

the neutrality of a territory which was offering the

United Kingdom such instrumentalities for the con-

duct of war. Moreover, the solution of neutrality within

the Empire would have little attraction for foreign

States, for they would realise that, as a State can

terminate at will its position as a neutral, a British

Dominion, which really sympathised whole-heartedly

in a war with the United Kingdom, might preserve

itself from attack by the foreign State by declaring its

neutrality, and then at a favourable moment join in

the combat. Even if it remained neutral, there would

be the constant suspicion that its neutrality was

essentially benevolent where the actions of the United

Kingdom were concerned.



CHAPTER XXII

IMPERIAL CO-OPERATION IN FOREIGN AFFAIRS

(aty>Ur The eSective co-operation of the Dominions with the

1' United Kingdom in issues of war and foreign policy

brought about by the Imperial War Cabinets of 1917

and 1918 and the Empire Peace Conference Delega-

tion could not be continued after the conclusion of

peace. The Dominion Prime Ministers had to return

to countries whose local affairs had been too long

without their personal control, and the domestic

problems which they had to face taxed all their

strength. Moreover, their Parliaments were busied

with the issue of resettlement, and were in no mood
to attend to foreign affairs unless they were absolutely

compelled to act. In Canada, the lack of support for

the peace settlement and for the League of Nations

exhibited in the United States helped to strengthen

the traditional tendency to keep aloof from foreign

politics, and Sir R. Borden’s resignation on groimds

of health in July 1920 was a serious blow to any
attempt to maintain continuous touch with foreign

affairs. Mr. Meighen, his successor, soon found himself

confronted with the probability of the fall of his

Government from power, and Mr. Mackenzie King,

when he took over office after the general election of

472
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1921, was mainly busied in re-establishing Liberal

policy in domestic issues. A strong revulsion from war
manifested itself, helped, of course, by the fact that

Quebec had never accepted loyally the duty of sharing

in hostilities once compulsion had become necessary.

In Australia, Mr. Hughes returned to find that his

dictatorial methods had been far from popular with

his colleagues, and that his popularily was hopelessly

on the wane, so that he had to confine his efforts to

domestic issues. New Zealand was content to allow

foreign affairs to remain mainly in the hands of the

Imperial Government, and General Smuts was com-

pelled by the death of General Botha to face a situa-

tion of great domestic difficulty, while his own ex-

perience of European politics had disinclined him

for any active intervention in European affairs.

Indeed, at the Imperial Conference of 1921 his attitude

was that of one who counselled disinterestedness on

the affairs of a Europe which had ceased to be the

most important feature of world politics, and who held

that the problems of the Pacific were the world prob-

lems of the next fifty years or more. This narrowness

of vision was natural enough in one identified with

South Africa, but clearly it overlooked the funda-

mental facts. Germany, he thought, would revive, but

not in this generation nor the next; within five years

Germany had become a member of the League of

Nations, and her position as one of the great Powers

of the world was recognised on every hand, and it was

obvious to all unprejudiced observers that the only

problems of immediate concern to the British Empire

had primarily to do with Europe.

In view of this attitude on world affairs, it was
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Chapter
niSsu

inevitable that the discussions at the Imperial Con-

ferences of 1921 and 1923 should show a distinct

tendency on the part of the Dominion Prime Ministers

to seek to revert to the old-fashioned doctrine of isola-

tion and aloofness from foreign entanglements. This

was specially so in 1921, when the aim of Canada was

to cut the Empire adrift from the Japanese alliance,

and it was fortunate that it proved possible with the

aid of the United States and of Japan to work out the

amicable termination of the alliance by theWashington

Conference. It is decidedly difficult to imagine what

could have been done, had not this fortunate loophole

of escape presented itself. It would have been absurd to

continue an alliance between the United Kingdom and

Japan without the concurrence of the Dominions, and

the Canadian objections, which reflected the prevalent

feeling in the United States also, were pressed without

much regard either for Japan’s claim to gratitude for

her aid in the war or the true interests of the British

Empire. A general discussion between the Imperial

Cabinet and Dominion Ministers on foreign aflairs

revived memories of the Imperial War Cabinet, but

naturally the Dominions contributed nothing positive

to the solution of the Empire questions save an agree-

ment on the proportions of reparations to be allocated

to the different parts. British policy in Eg3
rpt was

approved, but without acceptance of any responsi-

bility for it, and the same attitude of aloofness marked

the reception of Mr. Hughes’ proposal that the whole

of the Empire should co-operate in Imperial defence,

a proposal absolutely unacceptable to Canada, which

already had dismissed all idea of maintaining the

military forces of the Dominion on an increased scale,
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and was not prepared to revive the old project of an

effective, if small, Canadian navy. An acceptable

excuse for inaction was found in referring to the dis-

cretion of the Dominion Parliaments the measures to

be taken for defence after the results of the proposed

Conference on Disarmament had been held. The one

positive issue which was pressed at the Conference by

New Zealand, the unhappy position of the people of

the New Hebrides under the inefficient condominium,

failed to produce any result. British diplomacy then,

as in 1926, was quite imequal to the task of inducing

France, as some slight return for the copcessions made
to her in financial matters, to relinquish her hold on

the islands, de^ite the admitted fact that under the

present system of government nothing effective can

be carried out.

Not until 1923 was there a further discussion of

foreign affairs of a comprehensive kind between the

Dominions and the United Kingdom, as general

elections in Australia and New Zealand in 1922 forbade

the holding of an Imperial Conference in the preceding

year. Again there was the usual accord as to British

policy in Egypt, and the peace arrangements as to

Turkey were in principle agreed upon, though the

attitude of Canada was to show that this agreement

was purely platonic and formal and involved no re-

sponsibilityonthe part of the Dominion. The Dominion

representatives concurred also in the British policy

in the matter of reparations and opposed any dis-

memberment of Germany, as a protest against a line

of policy widely attributed by contemporary public

opinion to France owing to her attitude towards the

separation movement in theBhineland. TheDominions
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were even prepared to advise the British Government—
' to call a conference if the American proposals for the

reconsideration of the issue of reparations failed to

meet with acceptance. But, while the Dominions were

ready to give general approval,without responsibilily,

they eschewed carefully any expression of their atti-

tude on the issue of the British policy in regard to

Palestine, doubtless on the ground that they were not

prepared to discuss with the British Government their

own treatment of mandated territories. TheDominions’

attitude of readiness to advise so long as no responsi-

bility resulted was repeated in the attitude adopted

to issues of defence. They were prepared to approve

the maintenance by the United Kingdom of a Home
Defence Air Force sufficiently strong to ward off

attack from France, and to urge on the United

Kingdom the maintenance of a fleet on a parity with

that of the United States in order to aflord safety to

the trade routes in the Mediterranean and the Red
Sea. They approved the construction in the interests

of Australia, New Zealand, and India of the Singa-

pore base, but they carefully refrained from any re-

commendation to the Dominions themselves beyond

affirming that they had the primary responsibility for

their local defence, and that what they should do was

for their Parliaments to decide. It is clear that this

attitude definitely meant admission that the control

of foreign policy in general must remain with the

Imperial Government, since the United Kingdom
alone was prepared to maintain forces to carry out

the needs of Imperial defence.

This condition of aflairs obviously presented some

disadvantages as well as advantages, and it was partly
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on account, of foreign issues as well as in respect of

domestic issues, such as the policy of preference, —

’

that the British Labour Government decided on

June 23, 1924, to raise the question of the mode in

which there could be more effective consultation be-

tween the parts of the Empire on matters of general

foreign policy and general Imperial interest. It was

pointed out that the principle of the necessity of

effective arrangements for continuous consultation in

all important matters of common Imperial concern,

and of such necessary concerted action founded on

consultation as the several Governments might deter-

mine, had been formally recognised by the Imperial

Conference of 1917. It was admitted, of course, that

the action to be taken as the result of consultation

must be subject to the constitutional requirements of

each country, but experience had shown that the

system had two serious defects. In the first place,

immediate action was rendered extremely difficult,

especially between Conferences, even on occasions

when such actionwas imperativelyneeded, as in foreign

affairs. Secondly, in issues which were the subjects of

political controversy decisions were apt to be upset

by a change of Government. The remedies for this

state of affairs were admitted to be doubtful. It might

be possible to reconsider the resolutions as to treaty

negotiations which had been discussed at the Imperial

Conference of 1923, and to facilitate thus rapid decision

on foreign issues. But the second difficulty presented

harder problems, and it could only be tentatively sug-

gested that at Imperial Conferences oppositions as

well as Governments might be represented, or the

views of Parliaments be ascertained in advance, so
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that decisions could be taken with assurance of

‘ homologation.

It is clear that the proposals of the Government

were not well thought out. Its own action in recog-

nising the Russian Government de iv/re without

Dominion approval and its reparation action were

examples of the difficulties as to rapid decisions being

taken without risk of offending Dominion suscepti-

bilities, while the attitude of Canada as to the ratifica-

tion of the Lausanne Treaty proved that no amount

of general approval would be sufficient warrant for

expecting the assent of a Dominion to accept responsi-

bility for a treaty. But there was clearly no real hope

of remedying these defects, and still less was it likely

that any Dominion Government would approve the

idea of the representation of oppositions. The Govern-

ment of Canada quite firmly proved that the proposal

was illegitimate, as an effort to substitute for the un-

fettered discretion of Parliament a controlling authority

in the shape of the resolutions of the Imperial Confer-

ence constituted with opposition representation. It is

true that this theoretic objection can be regarded as

rather far-fetched. If there was ever a Conference

decision in which all parties agreed, it was most

improbable that any Parliament would wish to depart

from it, but obviously the whole idea was impractic-

able.

The views of the Commonwealth Government were

much more common-sense than those of the British

Government. It was pointed out that matters of policy

were properly and regularly decided by the Imperial

Conferences, followed up by the approval of that

policy by the Parliaments, and no other method could
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well be devised. Urgent matters emerging in the field (aytor

of foreign policy must be dealt with on the basis of ‘

consultation, but steps could be taken to improve the

closeness of contact which rendered such consultation

easy and efiective. The Foreign Ofi&ce should keep the

Dominions more fully informed, by telegram and

dispatch, of the movements of foreign politics. Glreater

efforts should be made to anticipate questions which

were likely to arise and to demand swift solution, with

a view to ascertain the views of the Dominions in

advance, in lieu of confronting them with a position

in which it was too late to offer alternative modes of

procedure. As a means to secure these ends, the

creation in the office of the High Commissioner in

London of a branch in touch with the Foreign Office

was suggested; the Prime Minister would thus have a

representative in London who would keep him in-

formed of current events and atmosphere in relation

to foreign affairs. The idea of representation of op-

positions was deprecated also by the Government of

Newfoundland, and Australia and South Africa were

not even willing to accept the suggestion of discussion

of the issues at a preliminary conference, although the

other Dominions consented to this course. Ultimately

the fall of the Labour Government resulted in the

abandonment of the suggested conference by the

Imperial Government, which, instead, suggested that

a special conference should meet to deal with the vital

issue of the Geneva Protocol for the Pacific Settlement

of International Disputes. In this case, however,

despite the earnest desire of the Imperial Government

for personal discussions, it proved impracticable thus

to deal with the matter, and the question was disposed
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Ohy»to of by correspondence, the Dominions displaying a
* complete unwillingness to accept the Protocol, which

in Australia and New Zealand alike was specially dis-

liked, because it seemed to open up the possibility of

interference in the domestic issue of immigration.

The issue of improved consultation arose again at

the Imperial Conference of 1926, and resulted in agree-

ment on a very vague resolution. The Governments

recognised the desirability of establishing and develop-

ing a system of personal contact both in London and

in the Dominion capitals to supplement the present

system of intercommunication and the reciprocal

supply of information on affairs requiring joint con-

sideration. The manner in which any new system was

to be worked out was relegated for settlement to the

Governments concerned, on the distinct understanding

that any new arrangement would be supplementary to,

and not in replacement of, the system of direct com-

munications between Government and Government

and the special arrangements in force since 1918 for

communications between Prime Ministers. Under

these existing arrangements, not only do the depart-

ments of External Affairs in the Dominions com-

municate direct with the Dominions Office, but the

Prime Ministers have the right, which they use on

issues of first-class importance, to telegraph to one

another direct.

The efforts to extend personal consultation were

hardly in the first instance imposing. The earliest was

that of Australia, where Mr. Bruce from 1924 stationed

an officer in the High Commissioner’s office* in order

to keep him in personal touch with the Foreign Office,

^ New Zealand acted likewise, in 1928.
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while a visit by a Foreign Ofl&ce official to the Common-
wealth facilitated this proposal for a personal note in

relations between the Prime Minister’s Office and that

department. In 1928 a more odd and irregnlar plan

was admitted, under which a Foreign Office official

was attached to the department of the Prime Minister

of New Zealand in a consultative or informative

capacity, especially in relation to foreign affairs, but

without administrative or executive functions. It was

expressly stated that he was in no sense a representa-

tive of the British Government, though he was to be

paid from the funds of the Dominions Offide inamanner

suggestive of careless finance. In the Union nothing of

this sort was done, but the position there was anomal-

ous. It is true that from July 1, 1927, the Governor-

General ceased to act as the channel of communication

on any issues between the British and the Dominion

Governments, but he remained High Commissioner

for South Africa, having charge in that capacity of the

Protectorates of Swaziland and Bechuanaland and of

Basutoland, and by the desire of the Union Govern-

ment he continued to serve in two capacities, being

under direct Imperial control in his capacity as High

Commissioner. Accordingly, by a rather absurd ar-

rangement, the Secretary to the High Commissioner

was treated as a possible intermediary between the

British and the Dominion Governments in matters

which could not be handled merely by direct com-

munications between the Governments, and was in

March 1929 formally recognised as a representative of

the British Government.

In addition to these rather informal modes of

keeping in touch, there remained open recourse to the
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ter services of the High Commissioners in London. The

- proposal made by Sir Joseph Ward in 1911 that the

High Commissioners should serve as the regular chan-

nels of communication between the Governments was

then unacceptable, but the use of the High Commis-

sioners for political as well as for commercial business

had steadily developed. The Ministers naturally de-

sired from time to time to reinforce their dispatches

and telegrams by personal contact, and the High Com-

missioners came more and more often to be summoned
to conversations with the Secretary of State in order

to keep them aufaU with the progress of events and to

enable them to send confidential information and sug-

gestions to their Governments. The proposal of the

British Government in 1912 that the Dominions might

station resident Ministers in London,^ in order to main-

tain touch with the British Cabinet, never matured

precisely in that form, for the Dominion Governments

were all afraid lest any Minister of the Dominion

Cabinet, who was thus frequently stationed in London,

would incline to accept British views of policy and to

commit his Govermnent rashly to accepting the line of

action which appealed to the British Government.

Nevertheless, the system was in a sense operative for

Canada after the death of Lord Strathcona in 1914, for

both Sir George Perley and Sir E. Kemp, who repre-

sented Canada, especially for military purposes, in

London, were Ministers, and not merely civil servants,

but the Liberal administration resumed the older prac-

tice of having as High Commissioner a man of business

capacity rather than political experience and did not

1 For Sir R. Borden’s approval of the idea on August 17, 1926, see

Canadian Bar Review, iii. 618.
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include him in the Cabinet. Australia and New Zea-

land adhered to the custom of appointments of dis-

tinguished politicians to hold the office of High Com-
missioner on the usual non-political tenure, and the

same procedure was followed in the case of South

Africa and the Irish Free State. But the fact that these

officers were not Ministers, though it diminished their

authority vis-ct-vis the British Government, rendered

them admirably suited to play the part desired by the

Dominion Governments—that of the accurate and

faithful transmission of opinions between London and

the Dominions. It was, of course, a natural outcome of

the tendency in certain quarters in the Dominions to

seek to assimilate the status of the Dominions to that

of independent States, that the suggestion should be

made that the High Commissioners should be trans-

formed into diplomats proper, and that their relations

to the British Government should be placed on a simi-

lar footing to that of emissaries of foreign States. There

is, of course, a precedent for such action which might

be adduced to support it as not in any degree incom-

patible with the unity of the Empire. The several

states of the German Reich are represented in one

another by diplomatists, though the States have a mere

scintilla of international personality as a relic from the

past when they enjoyed a greater measure of inde-

pendence under the Imperial constitution. The pro-

posal, however, has not been welcomed either in the

United Kingdom or in the Dominions, having been

deprecated by the Secretary of State for the Domin-

ions as well as by Mr. Mackenzie King. There is, it must

be admitted, one point of disadvantage in the present

regime: the High Commissioners, despite the import-



484 SOVEREIGNTY OF THE BRITISH DOMINIONS

ance of their functions, not being diplomats, are not

entitled to the immunity from the jurisdiction of the

British courts^ which extends by international law to

diplomats, a fact which may be noted as one of the

many proofs that in law the Dominions remain parts

of the Empire and have not become independent

States.

There was considerable delay before the British

Government made up its mind to appoint a High

Commissioner to Ottawa to represent its views to the

Dominion Government in the same way that that

Government represented its views through its High

Commissioner in London. The choice of Sir William

Clark for the oflSice indicated, having regard to his work
in the past, that one important part of his functions

would be commercial and would consist in affording

assistance to the efforts of the Trade Commissioner* in

promoting British trade with the Dominion, Mr. Mac-

kenzie King welcomed the appointment on May 28,

1928, on the score that personal discussions would help

to avoid misunderstandings and further co-operation,

while Mr. Bennett insisted that in the long run issues

must be disposed of by correspondence, since the

written word must control the spoken word. It was
made clear that there was no idea of treating the ap-

pointment of Sir W. Clark as a diplomatic one; his

status would be precisely similar to that of the Cana-

dian High Commissioner in London. Nor is there any

1 Keith, Journal of Comparative Legialationy 1926, pp, 201, 202.

Immunity for High Commissioners in the Dominions and the United
Kingdom should be legislated for.

• A Trade Commissioner was decided on for Dublin in March 1929.

The Free State would like diplomatic representation in Canada: Mr.
Fitzgerald, November 21, 1928.
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reason to suppose that the appointment will not serve

useful purposes, apart altogether from the satisfaction

which it gives to those who hold that on the ground of

equality of status it was right that the Dominion

should be treated by the United Kingdom in the same

way as it treated that Power.

It has been objected that the system of High Com-
missioners is of an unsatisfactory character when re-

garded as a means of keeping the Governments in

touch on foreign issues. The High Commissionership

for Canada has been described^ not unjustly as “an

effort to combine the functions of a commercial consul

with those of a general publicity agent, to these being

added an occasional and irregular intervention in

affairs of State”. The correspondence between the

Dominion and Imperial Governments does not pass

through his hands as a normal rule, and he has no

general instructions to present the views of the Do-

minion Government to the Secretary of State. The

same observations apply to the other High Commis-

sioners, and it is equally true of them all that the ap-

pointments are matters of political patronage, and that

no steps are—or at present can be—^taken to secure

that the official appointed has diplomatic qualifications

or experience in the conduct of international affairs.

Clearly there can be no question of such an official

serving the effective purposes of such an Ambassador

as Mr. Page during the critical period of the neutrality

of the United States in 1914-17. It is indeed more

probable that this function of establishing effective

personal contact between the Dominion and Imperial

Governments will fall rather to the British High Com-
^ Corbett and Smith, Canada and World Polities^ p. 177.
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missioner in the United States. He will always be a

trained official, fully capable of expressing the view of

the Imperial Government, and from his professional

training and position enjoying the full confidence which

a Dominion Government often finds it difficult to re-

pose in a High Commissioner who may be an old poli-

tical rival or enemy.

It may also be admitted that the Dominion Gov-

ernments, even including Canada, have as yet not

equipped themselves with staffs in anyway equal to the

burden of mastering foreign affairs, even if the Minis-

ters had time to spare for this arduous business. As it

is, the information supplied from the Dominions Office,

which acts as a post-office for the Foreign Office, is far

in excess of the capacity of the Dominion Ministries of

External Affairs to cope with, and it is not in the least

surprising that the Dominion Governments, with their

constant pressure of domestic issues, should have no

time or inclination to consider any aspects of foreign

questions save those which directly and deeply con-

cern the Dominion. The days have disappeared when
general foreign issues were never communicated to the

Dominions, but the time has not yet arrived when the

Dominions have either the inclination or the capacity

to deal with foreign policy as a whole. Ministers them-

selves, fully aware that they caimot spare time to

master foreign issues, recognise that their Parliaments

know far less than they themselves do, and have not

the least wish to turn their minds away from local

questions to the contemplation of problems in the

world outside, if these issues have no immediate bear-

ing on Dominion problems.

The mere fact that the Prime Minister in the Do-
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minions, other than the Irish Free State, is essentially

the only member of the Dominion Cabinet who con-

cerns himself with foreign affairs, explains sufficiently

the inability of Dominion Governments to keep au
couranJt with these matters, for a Dominion Prime

Minister is at least as hard-worked as the Prime Minis-

ter of the United Kingdom; if the interests he handles

are less complex, he lacks the same amount of skilled

aid. To this state of lack of time to deal with foreign

questions is due in considerable measure the obvious

tendency of the Dominions to remain in isolation from

the current of British foreign policy. Ministers who
realise that they cannot seriously attempt to control

the progress of events are reluctant to accept any form

of responsibility with regard to them. In these condi-

tions they may either cheerfully acquiesce in, and com-

mend, British policy, or they may ostentatiously wash

their hands of it, and insist that the Dominions must

maintain complete freedom in the matter. In regard to

British policy in Egypt we have excellent examples of

the possible attitudes. Australia and New Zealand, it

is clear, had no exception to take, and fully concurred

in what the British Government thought would secure

the safety of the Suez Canal. Mr. Mackenzie King, on

the other hand, was not prepared to commit his Gov-

ernment even in the slightest degree. The proposed

treaty of alliance implied the possibility of action in

defence of Egypt. The safety of the Suez Canal was not

an issue of immediate concern to Canada; Canada,

therefore, must remain free to decide on action, if it

should ever become necessary, without the feeling that

she had committed herself in principle by approving

in advance of the British policy.
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The matter, of course, becomes far more serious

when the Dominions refrain from joining in so import-

ant a pact as that of Locarno. There has undoubtedly

been a tendency in Europe, as well as in the Domin-

ions, to regard this fact as indicating an incipient de-

cline in the effective unity of the Empire. There are

also certain aspects of the matter which have not been

explained. Mr. Coates for New Zealand on November

18, 1925, definitely approved the scheme and promised

to move Parliament to approve of -the acceptance by

the Dominion of the responsibilities of the treaty, but

on July 28, 1926, he announced delay, and after his re-

turn from the Imperial Conference, at which the Im-

perial Government was congratulated on its achieve-

ment, he dropped any proposal of ratification. Mr.

Bruce’s attitude is equally inexplicable; he seems to

have admired the pact sincerely, but in the Common-
wealth Parliament interest centred in the desire to ob-

tain Germany alone a permanent seat on the League

Council, and there reigned a discreet silence regarding

the undertaking of responsibility for the pact. In

Canada, at least, Mr. Lapointe vouchsafed the observa-

tion that the Dominion might have obligations under

the League Covenant, but it was not going to pledge

itself to the definite obligation of the pact. Apparently,

whatever may have been Mr. Mackenzie King’s feelings

in London, the attitude of the Government was deter-

mined in a negative sense by Mr. Bourassa’s attack on

the Prime Minister for his action in committing Canada

at the Imperial Conference to approval of the pact.

Undoubtedly his criticism in this regard had value,

for nothing can obliterate the fact that the Imperial

Government did receive unqualified approval for its
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policy, and British opinion would naturally resent a

refusal of the Dominions to implement that approval

if the need for action should ever arise. The attitude

of the Irish Free State is equally unsatisfactory; it is

clear that it homologated the Conference resolution,

but when attacked by Mr. Johnson, leader of the

Labour party in the Dail, the Minister for External

AfEairs hastily declared that the Irish Free State took

no responsibility for the treaty. It was not to be ex-

pected that General Hertzog would do anything, as he

and General Smuts had before the Imperial Conference

committed themselves to disapproval.

It seems clear from these facts that the attacks

which have been made, as by General Smuts, on the

British policy in respect of Locarno cannot be sub-

stantiated, and that, however unfortunate it is that

there should have been the failure of the Dominions

to take part in the responsibilities created by that

treaty, the blame does not rest on the Imperial Govern-

ment. The affairs of the world must be conducted, and

the United Kingdom, as a great Power in her own
right apart from the Dominions, cannot adopt the

attitude of selfish isolation which would be implied

if she had failed to intervene with the guarantee which

made Locarno possible, and so opened up a prospect

of abiding peace in Europe. That the Dominions should

have failed to act is merely a proof of the lack of

imagination of their statesmen and of experience and

knowledge in their people. It implies no censure on

British management, and, on the other hand, it is

impossible not to understand the diflS.culties of Do-

minion Prime Ministers, who know that the rank and

file of their own supporters wifi, not be enthusiastic
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over an Imperial issue, while the oppositions will rake

up the old hatred of war, and of anything implying

obligations to go back to the dangers of hostilities.

It remains pure matter of speculation how far the

co-operation of the parts of the Empire can be main-

tained or made more effective, or whether it will be

reduced or disappear. The motives which make for

separation of the Dominions from the United Kingdom
are certainly not, on the face of them, at all strong or

likely to prove effective, while the objections are mani-

fold. For Australia and New Zealand there is the

dominant fact of defence; it is incredible that either

Dominion or the two together could enjoy safety if

divorced from the British Empire; prudence forbids

them to cherish any belief in security to be obtained

from the United States, but if it were to be had, it is

clear that the price to be paid would be a measure

of dependence on that power far greater than the

authority now vested in the United Kingdom. The

Union of South Africa has frankly and unashamedly

declined to prepare for her own naval defence, and the

whole of her trade depends for its protection on the

British fleet.^ Canada is secure, indeed, in the Monroe

Doctrine, but, on the other hand, her position vis-d-vis

the United States would be one of complete inferiority

if itwere not for her connexionwith the BritishEmpire.

As matters stand she enjoys by virtue of that connexion

a measure of consideration which could not be hers

if she were merely another American Republic with a

population infinitely smaller than that of her southern

neighbour, and racially divided; nor is there any doubt

^ “The great Bheet>anchor of South Africa’s liberty is the British

fleet”: General Smuts, The Round Table, xviii. 647.
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that the French Canadians, despite the autonomist

views of Mr. Lapointe, see in the British connexion

an invaluable support for their privileges as regards

language, education, nationality, and creed. That the

Irish Free State should welcome separation is the

reasonable conclusion to be derived from its general

attitude; but, on the other hand, it has learned to

appreciate the advantages of effective naval defence

conducted without cost, and of connexion for inter-

national purposes with a great Empire.

If separation, then, is improbable, still co-operation

in foreign affaire might be diminished. For instance,

the Dominions might really seek whaf has been as-

cribed to them by some publicists, mere personal

union with the United Kingdom. The answer to this

is probably that, even if the Dominions desired it,

experience would show that there is really no possi-

bility of a half-way house between separation and some

real unity. Whenever there was a real conflict between

the Crown in two capacities, the British people would

decline to consent that the King should in his Do-

minion capacity be opposed to himself in his Imperial

capacity, and the union would terminate; indeed it is

obvious that the Sovereign himself would be the first

to decline to accept a position in which his loyalty to

his people would not be single and indivisible. The

days of democracy forbid entirely a recurrence of the

form of Union of Scotland and England or of the

United Kingdom and Hanover.

On the other hand, there are reasons to hope that,

with the slow development of consciousness of foreign

issues in the Dominions, there may grow up a more

willing co-operation between the United Kingdom
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diMter and the Dominions. If the Dominions did not imder-
TYTT

take re^onsibility for Locarno, at least they expressed

their cordial approval of it. So again at the League

Assembly of 1926 a British representative was in-

cautious enough to say that in regard to the question

of signing the obligation for compulsory reference

of issues to the judgment of the Permanent Court

there must be united action by the Empire: “In a

matter which affected either the vital interests, inde-

pendence or honour of any one of the six nations,

there must of necessity be iinity of action.” The Irish

representative then sharply challenged this innocent

dictum, and asserted that Ireland alone could express

the views which she held on any issue, and that the

British representative had no power to speak for her.

None the less, at the Imperial Conference the Irish Free

State bound herself not to accept the compulsory

clause, unless and until the matter had been discussed

with the other parts of the Empire. Moreover, the

essence of that Conference in regard to foreign affairs

was the repetition of the idea that no part must act

without consulting the others, no part must place

active obligation on the others, and all must as far as

possible co-operate.

Doubtless, if there is to be effective co-operation,

much will have to be carried out both in form and in

substance. Substantial improvements in the methods

of the Dominions for dealing with foreign issues will

have to be devised, and the Parliaments of the Do-

minions must be induced to take up the study of

foreign affairs at least to the extent which is followed

in the United Kingdom. Moreover, Imperial policy

must unquestionably be framed with a constant desire



THE EXTENT OF EXTERNAL SOVEREIGNTY 493

to avoid needless implication in European issues which

the Dominions regard with distrust. In the major

European questions the Dominions for their part must

learn to take an intelligent part, but they have a right

to expect the United Kingdom to remember their

disinclination to be engaged further than is requisite

in the afiairs of Europe. But the determination of

Canada to take a seat on the Council necessarily has

brought the Dominion into closer contact with the

realities of foreign politics, and this experience, which

may be expected to be shared by the other Dominions

in course of time, ought to result in a greater compre-

hension of the real facts of world relations. The proba-

bility that foreign politics will largely be influenced by

the League minimises the risks of violent disputes

between parts of the Empire. General Hertzog himself,

when asserting his conversion to the doctrine of the

right of the Dominions to remain neutral in a British

war, candidly confessed that the occasion for such

neutrality would only “arise in the very improbable

case of Great Britain or the Dominion at war being

declared the aggressor by the Council of the League.

We have a right to presume that this will never occur.”

In these circumstances one may doubt whether a crisis

is probable, when a Dominion would really wish to cut

herself adrift from the rest of the Empire. For Australia

or New Zealand to adopt such a course would be

suicidal; probably the same remark applies to the

Union of South Africa, and there is no possibility of

the United Kingdom ceasii^ to demand from the

Free State, even if its republican status were con-

ceded, certain facilities for defence, the concession

of which is inconsistent with true neutrality. The

Chapter
xm.
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ahayUr negotiations with Egjrpt in 1927-8 proved that, where

vital interests are concerned, the British Grovem-

ment will not be swayed by considerations of respect

for the sovereignty legitimately enough claimed by

other peoples.

Moreover, stress must be laid on the remarkable

readiness displayed by the United Kingdom in re-

moulding its foreign policy to accord with Dominion

aspirations. The sacrifice of the Japanese Alliance in

1921 was far from attractive to British politicians,

who were deeply conscious of the valued security

which it had afforded for so many years, and of the

fact that Japan had been scrupulous never to take

advantage of it, while the aid given by her navy at

the outbreak of war had been an invaluable protection

for the Australasian contingents setting out for Europe.

The concessions then made to the desires of Canada

have sometimes bred resentment in New Zealand

and even Australia, where Mr. Hughes and Mr. Bruce

have never failed to voice the feeling that Canada

shows a deplorable disregard for its elementary duty

of contributing proportionately to the defence of the

Empire. Without stressing unduly this aspect of affairs,

it is clear that no country has ever been able to in-

fluence foreign policy so greatly as has Canada at a

more infinitesimal cost. But in the United Kingdom,

as opposed to Australasia, there has never been the

slightest disposition to rule out the value of the views

of the Dominion, merely because it is not prepared to

back them by men or money in time of peace and

reserves unfettered discretion as to its attitude in war.

There exists instead a reasoned confidence that in a

just cause Canada, despite the ingrained pacificism of
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its French inhabitants, will not be found lacking in the

performance of duty.

Moreover, the interdependence of countries under

the regime of the League renders the pleasures of

isolated sovereignty almost negligible; the Dominion
can see at Geneva how little effect is produced by the

lesser sovereign Powers, and how much more con-

venient it is to be associated with a great Power. Even
in the exercise of the separate treaty power so fully

conceded at the Conference of 1926, subject only to a

final Imperial control, the Dominions have not found

that they can obtain more than was the case when the

British Government activelyparticipated in the negoti-

ations. There is some justice in the criticism^ made of

the last agreement with Mozambique: “The first result

of ‘sovereign independence’ would thus seem to be a

diplomatic victory for a foreign Government at the

expense of several of the industries of the Union”, and

the treaty with Germany as to trade bears proof that

the inexpert negotiators of the Union were no match

for German diplomatic skill and experience. While the

regime of separate treaty-making will, of course,

continue, it is by no means certain that it will tend in

any degree to weaken the fabric of Imperial Unily,

while the system gratifies national feeling in the

Dominions.

There is, further, a most important practical con-

sideration which makes for the maintenance of Im-

perial unity— the advantages derived by Dominion

citizens from their being at the same time British

subjects. No Dominion within any time that matters

could possibly provide for the safety and protection

^ The, Round Table, xviii. 886.
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of its citizens anything comparable with the British

diplomatic and consular services, whose resources are

fully and freely at the disposal of the Dominions.

Further, the British Government, in its treaties with

foreign Powers, still secures for every British subject

rights of the most important kind, including permis-

sion to immigrate, to settle, to carry on business, pro-

fessions and trades, -and to be exempt from military

and political imposts. If the Dominions seceded, even

if they became united in a mere personal union with

the United Kingdom, then there can be no doubt that

these privileges would be lost. It is true that in the

technical sense their citizens might under a personal

union remain British subjects, but there is not the

slightest reason to believe that in such a case any

foreign Power would concede that their character as

technically such in municipal law^ could be applied

to the interpretation of the term “British subjects”

in international treaties.

There are, accordingly, sufficiently important prac-

tical grounds for the maintenance of the unity of

the Empire, even apart from the fact that the United

Kingdom cheerfully undertakes final responsibility

for Imperial defence at far greater cost per head* than

that borne by the individually much more wealthy

population of the Dominions. Perhaps more important

reasons are the considerations which have nothing

to do with immediate advantage—those common

^ lacuicaon v. Durant (1886), 17 Q.B.D. 54.

> Total naval estimates, 1927-8, United Kingdom, £58,000,000
(25s. 6d. per head); Canada, $1,725,000 (0*19); Commonwealth of Aus-
tralia, £5,736,000 (18s. 5d.); New Zealand, £667,324 (9s. 4d.); Union of

South Africa, £125,479 (Is. 6d. European population); Irish Free State,
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traditions of the past and hopes of the future, and
those resemblances in origin, in laws, and in manners,

in what inwardly binds men and communities of men
together, to which Mr. Gladstone appealed when, in

1846, he deprecated the idea that Canadian loyalty

was dependent on the assurance of commercial favours

from the United Kingdom.
It is true that the creation for the Dominions of

opportunities of diplomatic activity does open up the

way to a gradual severance of the bonds of Empire,

and to the creation of a state of afEairs in which the

Dominions and the United Kingdom, even if nomin-
ally under one Crown, would virtually be foreign

States. But it is equally true that such a consumma-
tion is not in the least necessary. The British Govern-

ment has always shown the utmost readiness to admit
the principle that every British subject shoidd be
equally eligible for all posts under the Crown. Not
only has the Imperial Civil Service been open to aU
British subjects, but the same rule has applied to the

India Civil Service, and special care has been taken to

encourage graduates of the Canadian Universities to

enter the Colonial Civil Service. It would be entirely

in keeping with the attitude of the British Government
if efEorts were made to link the diplomatic services

of the United Kingdom and the Dominions into an
effective whole by the principle of freely lending the

services of British diplomats to the Dominions and
vice versa. The system is applied on a large scale in the

case of the British and the Dominion naval forces, and
in some degree as regards military and air services.

No Government thus would part with control over its

diplomatic agents, but each Government would profit
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Ohytor by the fact that it had men under it who had a wider—
’ knowledge and outlook than could be obtained by mere

service under a single Government. No one would deny

that the British and Dominion naval forces are in-

finitely more likely to be effective, if war should arise,

under the present system of interchange of officers

and attachment for purposes of training than they

could be if each Dominion fleet were left to develop

in isolation, and there seems nothing to prevent equally

profitable interchanges and attachments in the diplo-

matic services and the Foreign Offices or Departments

of External Affairs of the United Kingdom and the

Dominions. If there is any truth in the Dominion view

that the attitude of the Foreign Office is too much
dictated by European considerations, and that the

real problems of the day are those of the Pacific,^ the

presence of Dominion representatives on the staff from

time to time might correct the error, while they in

their turn might gain an insight into the affairs of

Europe which would be enlightening to their Govern-

ments. This would make for a constant and cordial

co-operation between the legations of the Empire and

the Dominions in foreign countries, and prepare the

way for the time when there will be general assent in

the Dominions to the idea that in the absence of the

British Ambassador to a foreign court, his place will

naturally be filled for the time by the senior Dominion

Minister accredited. It was a perfectly sound instinct

which caused Sir E. Borden and the British Govern-

ment in 1920 to agree to this principle, though doubt-

less the idea was then premature, and it may well be,

despite appearances to the contrary at the present day,

^ Tht Round Table, xvii. 656-8, xviii. 395-403.
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that the ultimate and most essential unity of the

Empire will be found in the carrying out in concert of

a foreign policy based on the fundamental principles

of the League of Nations, which ought to find its most

effective and disinterested supporter in the nations

of the British Empire.

Moreover, the Dominions share with the United

Kingdom onecommon interest of the highestmoment

—

the maintenance of the freedom of the seas on the one

hand, and the preservation, so long as international

security has not been achieved, of the right by the use

of naval force, as in the war of I914-7I8, to exert

economic pressure on a State which attacks the

Empire in any of its parts. For the accomplishment of

these two objects the essential condition is effective

accord between the Empire and the United States,

and the Dominions with their essentially pacific pur-

poses should be able to co-operate effectively in de-

vising some scheme by which the world may be assured

that the two great naval Powers shall unite to assure

the utmost freedom of the use of the seas for all Powers

which obey in spirit as well as in letter the doctrines

of the Pact to Renounce War.
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Aborigines* Protection Society, in-

tervenes in favour of Kanakas of
Queensland, 85

Abrogation of laws by disuse not
recognised in English law, 41

Accession and withdrawal of Do-
minions to and from treaties, xiii,

279-83
Act of Security, 1704, Scotland, 253
Active and passive belligerency,

454-62; see Neutrality
Adams, John, NovangltLS, his views

of relations of colonies and United
Kingdom, 29, 30

Administration of Justice Act, 1920,
extends Admiralty jurisdiction,

240
Admiralty, British, see Naval De-

fence
Admiralty Instructions, accepted as
a rule by Dominions, 163

Admiralty jurisdiction of Colonial
Courts, 240-3

Admiralty warrants for use of flags,

272
Admission to League of Nations,

Dominions* views on, 340, 341; of
Irish Free State, 347, 348

Aeroplanes, control of, beyond terri-

torial limits of Dominions, 224
Afghanistan, war of 1919 with, does

not aflect Dominions, 454
Agents-Greneral of Colonies unite to
ask for legalisation of marriage
with deceased wife*s sister, 89

Agreements of non-treaty character,
rules affecting conclusion of, xiii,

xiv, 375, 450, 451
Air Force, British, control of, when in
Dominion territorial limits, 151

Air Force (Constitution) Act, 1917,
151

Air Forces in Dominions, 146, 147,

148, 160, 161; loan of officers, etc.,

by British Government, 497; when

beyond territorial limits, legal con-
trol of, by Dominions, 151

Air navigation, control of, 151
Alctbama case, 131, 294
Alaska Boundary issue, 294, 295, 358
Albania admitted to League of

Nations, 340; renunciation of
British extra-tecritorial rights in,

434
Alberta, responsible government, 40;

religious teaching, 202
Allegiance as matter of Imperial

control, 44; see Nationality
Allen, Hon. Sir James, G.C.M.G.,
New Zealand Statesman, 17

Alteration of Constitutions of Colo-
nies and Dominions, 15, 34, 43-61,
197-213

Alverstone, Lord, erroneous decision
of, on Alaska Boundary issue, 295,
298, 358

American Society of International
Law, Mr. Kellogg’s address to, 409

Anglo-French erUente, 1904, 304, 306
Anglo-French negotiations as to ar-

maments, 1928, 377, 406
Anglo-Japanese alliance, renewed in

1911, 306; terminated under Wash-
ington Conference arrangements,
389, 390

Anglo-Japanese treaties of 1911 and
1925, New Zealand to adhere to,

xiii, xiv
Anglo-Russian entente, 1907, 305
Angora Government accepts Con-

ference with Allies, 468
Anne, Queen, last sovereign to refuse

assent to Bill, 41
Annexation movement in Canada,

1849, 106
Annexation of territory needs Im-

perial authority, 296
Application of treaties between parts

of British Empire, ix, xiv, 348-61,
378
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Appointment of Governor-General,
240, 250

Arbitration treaty between France
and United States, 1928, 407

with United States, 1908, 298,
299; projected, in 1928-9, 376 note

Archbishop of Canterbury, no juris-

diction of, over Colonial bishops,
174

Armed forces beyond territorial

limits. Dominion control of, 141 , 223
Armenia applies for admission to
League of Nations, 340, 341

Armistice of Mudros, 455 «

Arms Traffic Conference, 1925, 343,
350

Army Act, 1881 (amended annually).
Imperial, 141, 142, 151, 223

Asquith, Bt. Hon. H. H., suggests
Dominion status for Ireland, 194

Assent to Dominion Bills, Imperial
control of, 33, 36, 44, 191, 192,
211-13, 213-20, 249

Imperial Bills now a matter of
course, 41

Aube, Admiral, advocates ransoming
of coastal towns in war, 154

Australia, see Commonwealth of
Australia

Australia, H.M.A.S., scrapped as re-

sult of Washington Conference, 165
Australian States, see States of Aus-

tralia

Australian States Constitution Act,
1907, 204

Austria, admitted to League of
Nations, 341, 342; accepts Cana-
dian proposal to amend Art. 10 of
League Covenant, 335

Autonomy, extent of Dominion,
181-96

Autonomy of Dominions within
League of Nations, 327-47

Baldwin, Rt. Hon. Stanley, Prime
Minister of the United Kingdom
(1923-4, 1924r-9), 114

Balfour, Earl of, I^rd President of
the C3ouncil, 9, 10, 22, 138, 184;
represents South Africa at Wash-
ington Conference, 387, 389

Bankruptcy Act, 1914, applies to
Dominions, 230

Bankruptcy (Scotland) Act, 1913,
applies to Dominions, 230

Barton, Rt. Hon. Sir E., Prime
Minister of the Commonwealth of
Australia (1901-3), 154

Basutoland, British colony controlled
by High Commissioner for South
^rica, xvi, 58, 71, 135, 481

Bayard, Hon. J., United States
Secretary of State, 290

Bechuanaland Protectorate, con-
trolled by High Commissioner for
South Africa, xvi, 58, 71, 481

Behring Sea question, 295
Belgium, commercial treaty of 1862

with, 113, 280, 281; Canadian trade
concessions to, 288; treaty of 1924
with, 413; participates in Wash-
ington Conference, 1921-2, 388;
safety secured by Locarno Pact,
398

Bennett, R. B., leader of the Conser-
vative Party in Canada, on foreign
relations, 445, 446, 484

Berlin Copyright Convention, 1908,
100

BerneCopyrightConvention, 1886, 97
Bigamy, lack of Dominion i)ower to

punish, if committed abroad, 223
Bishoprics created by Letters Patent,

legal status of, 171-4
Blake, Hon. Edward, views of, on

responsible government in Canada,
48, 49, 59

Blue Ensign, permitted to be dis-

played by Colonial naval forces,

153; adopted in Australia with
modifications, 272; in New Zea-
land with modifications, 272

Boer War, 1899-1902, 53, 135, 138,
141, 181, 304

Bolton, Sir Richard, asserts Irish
independence, 30

Bond, Rt. Hon. Sir Robert, Prime
Minister of Newfoundland, negoti-
ates treaty with United States,

285, 287
Bondelzwarts, rising of, repressed by
Union forces, 150, 362

Boothb^, Mr. Justice, declares in-

validity of South Australian laws,
45

Borden, Rt. Hon. Sir Robert, Prime
Minister of Canada (1912-20), 5,

21, 143, 160, 161, 206, 307, 308,
312, 315, 318, 320, 327, 332, 337,
367, 387, 403, 429, 436, 437, 449,
472, 498

Botha, Rt. Hon. Louis, Prime Minis-
ter of the Union of South Africa,
145, 304, 320, 462, 473

Boundary of Irish Free State, settle-

ment of, 260
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Boundary Waters Treaty, 1909,
with United States, 299

Bounties, Imperial objections to,

107, 108
Bourassa, H., M.P., Canada, 15, 159,
465

Briand, Aristide, French Foreign
Minister, now I^mier, xi, 347, 389

Brisbane, H.M.A.S., caee of use of, in

Chinese waters, 169
BritishColumbia, responsiblegovern-
ment, 40; British Indians, 77;
anti-Japanese sentiment, 389

British Commonwealth of Nations,
xi, 183; meaning of term, xviii,

xix, 196 note
British Consular Courts, see Extra-

territorial jurisdiction
British Consular service used by

Dominions, 293, 447, 496
British Dominions, technical sense

of the term, xviii, 2
British Embassy at Washington, re-

lations with Dominion legations
there, xii, 436-41, 442, 444, 446,
448, 498

British Empire, member of League of
Nations, 328, 329; relation of parts
of, 343, 347-52; relation to British
Commonwealth of Nations, xviii,

xix, 196 note; treaties affecting

several parts of, 378, 379
British Labour Party, 1924, anxiety

for honours, 266
British Nationality and Status of

Aliens Acts, 1914-22, 63, 64, 231
British North America Act, 1867, 15,

187, 198-201, 232, 413-15
British Peace Conference Delegation

at Paris, 313, 472
British subjects, advantages derived
by Dominions from status of in-

habitants as, xiii, 282, 283, 495,
496; distinct Dominion nationali-

ties within category of, 64, 65, 353,
354

British War Cabinet, 312, 313;
General Smuts serves as extra-
ordinary member in connexion
with, 145

Brown, George, negotiates in 1874
with United States, 284

Bruce, Rt. Hon. S., Prime Minister
of the Commonwealth of Australia
(1923- ), ix, 17. 125, 166, 169,

233, 235, 385, 480, 488, 494
Bryce, Lord, Ambassador at Wash-

ington, 295, 298

to amenST!^. 10 of League
nant, 335; shares in Lausanne Con-
ference, 391

Byng, Viscount, Governor-General of

Canada, 142; his controversy with
Mr. Mackenzie King, 8, 142, 244,
245

Campbell-Bannerman, Rt. Hon. Sir
Henry, gives responsible govern-
ment to Transvaal and Orange
River Colony, 40

Canada, attitude to Imperial Confer-
ence, 1926, 7, 8, 15, 16, 419; re-

sponsible government, 3 1 -6; federa-
tion, 47-9; nationality, 65; North
American Indians, 65-7; immi-
gration, 75, 79; control of land, 90;
copvright, 95-102; trade, 105-7;
preference, 112, 113; currency,
118, 119; merchant shipping, 122,

123; military defence, 130-2, 146;
participation in war, 140, 141,
142-4; naval defence, 152, 156,

157, 159-62, 164, 165; Church
affairs, 171, 172, 174, 175, 176;
secession, 187, 192; alteration of
constitution, 199, 202-5; extra-
territorial authority of Parliament,
224, 225, 226; judicial appeals,

226, 266, 261, 262; honours, 264,
266; flag, 271; member of Council
of League of Nations, 330, 331;
relation to League of Nations,
344-7; Permanent Court of In-
ternational Justice, 354; Inter-
national Labour Organisation,
368; recognises U.S.S.R., 385, 386;
participates in Washington Con-
ference, 1921-2, 387, 388; atti-

tude to Japanese alliance, 389,
494; to Lausanne treaty, 1923,
390-6; to London Reparations
Conference, 1924, 397; not bound
by Locarno Pact, 399, 400, 488;
criticises Anglo-French negotia-
tions of 1928, 406; accepts Kellogg
Pact, 409, 410; Parliamentary as-

sent to treaty ratification, 412, 413,
461; federal power as to treaties

and provincial rights, 413 - 15;
diplomatic representation, 436-9,
441-7; attitude in Chanaq affair,

458-60; Parliamentary assent to
active participation in war, 469-62;
objects to alteration of constitu-
tion of Imperial Conference, 478;
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representation in London, 482,
485; British High Commissioner in
Ottawa, 484-6; attitude to Egyp-
tian negotiations, 487; advantages
from British connexion, 490, 491;
attitude to Imperial defence, 474,
494, 495, 496

Canadian Nationals Definition Act,
1921, 65, 354

Canadian reciprocity agreement with
United States, 288-^

Canadian treaties with France, 285,
286

Canadian treaty with Belgium, 1924,
413 note

with Czechoslovakia, 1928, 412
with the Netherlands, 1924,

413 note
with the United States as to

Fraser River fisheries, 1929, 413
note

Canadian War Mission at Washing-
ton, 436

Cape of Good Hope, responsible
government, 40; native policy,

xvi, 57, 69, 73, 208; share in Boer
War, 138, 141, 304; religious ques-
tion, 175; proposed suspension of
constitution, 181

Carleton, Sir Guy (Lord Dorchester),
proposes to use French against
New England Colonies, 32

Carnarvon, Earl of. Secretary of
State for the Colonies, 48

Caroliney case of the, 277
Cecil, Lord (Robert), member of
League Assembly, on Armenia’s
admission to the League, 340, 341;
on League intervention in the
Turl^h War of 1922, 458

Chamberlain, Rt. Hon. Sir Austen,
Secretary of State for Foreign
Affairs (1924-9), 342, 347, 408,
409

Chamberlain, Rt. Hon. Joseph,
Secretary of State for the Colonies
(1895-1903), 93, 132, 163

Chanaq, crisis at, in 1922, Canadian
refusal to help, 390, 391, 455-60

Channel of communication between
Imperial and Dominion Govern-
ments, 247, 248, 479-81, 486

Chiefs of Staff Sub-Committee of
Imperial Defence Committee, 147

China, Dominion relations affecting,

79, 169, 222, 345, 379 note; extra-
territorial jurisdiction in, 226:
participates in Washington Con-

ference, 1921-2, 388; recovers
Kiao-chau, 390; treaty of 1928
with, 433

Church of England in Dominions,
171-5

Churchill, Rt. Hon. Winston, 5
Citizenship of Dominions, 64, 65,

354
Civil Lists granted in exchange for

control of lands in Colonies, 90
Civil rights. Imperial control of

Colonial legislation as to, 92-5
Clark, Sir William, first High Com-

missioner for the United Kingdom
in Ottawa, 484

Clemenceau, G., Prime Minister of
France, on right of Dominions to
membership of the Council of the
League, 328

Clergy reserves, Canadian question
of, 174, 175

Coalition Government in New Zea-
land, 312

Coastal Defence of Irish Free State,
British control of, 466, 467

Coasting trade. Dominion power to
regulate their, 122, 123, 124

Coates, Rt. Hon. J., Prime Minister
of New Zealand, 25, 488; concludes
agreement with Japanese Consul-
General, xiii, xiv

Coinage Act, 1870, Imperial, 119
Coinage Acts of Dominions—Canada,

118, 119; Commonwealth of Aus-
tralia, 120; Irish Free State, 121

Colenso, Dr., Bishop of Natal, legal
status of, 173

Collisions, convention as to, accepted
by United Kingdom, 125; by Can-
ada, 241, 242

Colonial (iivil Service, Dominion
British subjects admitted to, 497

Colonial Conference, 1887, 154
(Ottawa), 1894, 112, 280, 286
1897, 112, 113, 154, 281
1902, 112, 154, 282
1907, 112, 139, 140, 155, 282

Colonial Courts of Admiralty Act,
1890, 240-3

Colonial Defence Committee, 138
Colonial Laws Validity Act, 1865, 13,

45, 46, 47, 51, 198, 199, 206, 209,
229, 232

Colonial Regulations not now appli-
cable to Dominions, 270

Colonial Stock Act, 1900, 219
Colour Bor Bill, Union of South

Africa, 83
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Commander-in-Chief, Governor as
titular, 129, 137

Commercial negotiations. Dominion
position as to. 111, 112, 270-91

Common citizenship as bond of Em-
pire, 14, 183, 184

Common law of England in Domin-
ions, 268; may be varied by Do-
minion legislation, 45, 46

Commonwealth of Australia, atti-

tude to Imperial Conference, 1926,
8, 9, 16, 17; responsible govern-
ment, 40; federation, 50-6; native
policy, 67, 68; immigration, 74;
Kanakas, 86, 86; legislation affect-

ing non-residents, 93, 94; copy-
right, 101; trade, 107; preference,
113; currency, 119, 120; merchant
shipping, 123-5; military defence,
132-5, 145, 146; aid in war, 140,
141, 144; naval defence, 153-9,

162, 166, 166, 169, 170; secession,

187, 188, 192; alteration of consti-
tution, 202-5; judicial appeals,
51-6, 256, 257; flag, 272; relation
to Permanent Court of Inter-
national Justice, 354; New Guinea,
359, 363, 364; International Labour
Organisation, 368; attitude to
Japanese alliance, 389; to treaty
of Lausanne, 1923, 393, 395; not
bound by Locarno Pact, 399, 400,
488; accepts Kellogg Pact, 409,
410; Parliamentary approval of
treaties, 416; objects to diplo-
matic representation of Dominions,
xii, 438, 452; attitude in Chanaq
incident, 466, 467; views on Im-
perial Conference procedure, 478,
479; objects to Protocol for the
Paciflc Settlement of International
Disputes, 480; maintains liaison
officer in London, 480, 481; High
Commissioner in London, 483; at-

titude to Egyptian negotiations,
ix, 487; advantages from British
connexion, 490; cost of defence,
496

Commonwealth of Australia Consti-
tution Act, 1900, 187, 188, 202,
203; extent of operation of laws of,

under s. 5, 51, 124, 155, 224
Communications between Imperial
and Dominion Governments, chan-
nel of, 247, 248, 479-81, 486

Compulsory jurisdiction of Perma-
nent Court of International Jus-
tice, viii, 354-7, 492

Compulsory military service in the
Dominions, in war of 1914-18,
143-6

Compulsory military training in the
Dominions, pre-war, 134-6; post-
war, 146-8

Conference on Safety of Life at Sea,
1913-14, 309, 310

Confiscatory legislation, in Domin-
ions, Imperial attitude towards,
94, 95

Connaught, H.R.H. Duke of, Gover-
nor-General of Canada, 75

Conquered colonies, prerogative
power to legislate for, 173

Conservative administration in Can-
ada; difficulties in 1891-96, 123,
176

Constituent powers of Dominions,
43-61, 197-213

Constitutional Act, Canada, 1791, 32
Constitutional conventions, import-

ance of, 3, 4; transformed into law
in Irish Free State Constitution, 68

Consular services, contemplated for
Dominions, xii, 452

Consulate, Italian, insult offered to,

in Queensland, 235
Consuls, British, services of, to Mer-

chant Shipping, 234, 239; used by
Dominions, 293, 447, 496—, foreign, position of, in Dominions,
292; counter signature of exequa-
turs, 422 Tiote, 461; Japanese Con-
sul-General at Ottawa, 444

Contraband, rules as to, fixed by
Imperial Government, 314

Control of immigration. Dominion,
74-86

Control of Native races. Dominion,
66-74

Convention on Abolition of Import
and Export Restrictions, xiv— on Arbitration Clauses in Com-
mercial Matters, xiv— on Freedom of Transit, 1921, 360— on International Regime of Mari-
time Ports, 1923, 350— on Regime of Navigable Water-
ways of International Concern,
1923, 351— to establish an International
Relief Union, xiv

Conventions, General, position of
Empire as to, 386-411— concluded under League of
Nations' auspices, mode of con-
cluding, xiv, 342, 343, 350
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Conventions under Labour Organisa-
tion of League of Nations, Do-
minion aooeptance of, 368, 369;
not treaties as defined by Imperial
Conference of 1923, xiv— with allied Foreign States for
compulsory service, exemption of
Dominions from, 314

Cook, Bt. Hon. Sir Joseph, an
Australian representative at Peace
Conference, 1919, 320; simports
League intervention in Turko-
Greek War, 1922, 342, 467

Coolidge, Calvin, President of the
United States, 408, 443 '

Cooper, Major Bryan, on Irish

neutrality, 466
Co-operation of Colonies and Do-

minions in war, 140-6
Copyright, Imperial control of,

96-102, 123
Copyright Act, 1911, 100 ; applica-

tion to Irish Free State, xv
Council of Defence, Australia, 134,

147
^ Irish Free State, 148— of Four (United Kingdom, United

States, France, Itaty) at Peace
Conference, 317— of State, appointed by Letters
Patent, November 4, 1928, to per-

form functions of King (powers in
Dominion matters not included in

reissue of Letters Patent, June
1929), 261, 262— of Ten at Peace Conference, 317

Court of Appeal in Prize Cases, pro-
ject of a, 306— of Arbitration at the Ha^e, 363— of Conciliation and Arbitration
in the Commonwealth of Australia,
203

Courts-martial, Ckkvemor-Generars
power to convene general, 142

Covenant of Lei^ue of Nations, see

League of Nations Covenant
Credentials of diplomatic agents,

442, 443
Crewe, Marquess of. Secretary of

State for the Colonies, and for
India, 80, 82, 208

Crimean War indicates disadvan-
tages of dispersion of Imperial
forces, 127

Criminal appeals discouraged by
Privy Council, 266

Crowe, Sir J., aids Sir C. Tupper in

treaty negotiation, 286

Curragh, Milita^ College at the, 149
Currency, Dominion control of, 118-

121
Currie, General SirArthur, commands
Canadian corps, 142, 144

Curzon, Marquess of. Secretary of
State for Foreign Affairs, r^re-
sents Empire at Washington Con-
ference, 391, 396

Customs, control of, conceded to
Colonies, 106, 107, 11 1-13; formerly
under Imperial control, 32, 33

Dandurand, Hon. R., on Geneva
Protocol, 336; represents Canada
on League Council, 331

Darcy, Patrick, asserts Irish inde-
pendence, 30

Days of grace fixed by Imperial
Government, 314

Deakin, Hon. Alfred, Prime Minister
of theCommonwealth of Australia,
66, 113, 164, 166

Deceased husband’s brother, mar-
riage with, 89

Deceased wife’s niece, marriage with,
89

Deceased wife’s sister, marriage with,
objected to by Imperial Govern-
ment, 89, 90

Declaration of Independence, Ameri-
can, 1776, 31, 32

Declaration of Lon4on on naval
prize law, 306

Defence, 34, 44, 127-70; Imperial co-
operation as regards, 474, 476, 494,
496, 496

Defence Act, 1912, Union of South
Africa, 136, 169

Defence Committee, suggested crea-
tion of, in each Dominion, 307

Defence Council, see Council of
Defence

, Canada, 146
, Union of South Africa, 148

Defence Standing Committee, Com-
monwealth of Australia, 147

Delagoa Bay, lost to Empire, 298;
recovery desired by Union of
South Africa, 463

Delegation, not correct description
of grant of power to Dominion
legislature, 186

Deportation from Dominions, legal-

itv of, 76, 76, 77, 224
Derby, Earl of. Secretary of State

for Foreign Affairs, objects to title

Kingdom of Canada, 47
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de Valera, E., Irish patriot, 5, 189,
190

Development of internal sovereignty
of Dominions, 29>177; of external
sovereignty, 277-324

de Villiers, Rt. Hon. Sir Henry
(Baron), on impossibility of neu-
trality of Cape, 303, 304

Dicey, ^^ofessor A. V., his objections
to federation, 4

Differential duties, colonial authority
to impose gradually conceded, 48,
111-13

Differentiation against Empire in
trade. Dominions not to practise,

286, 287, 426-9
Diplomatic immunities, not accorded
to High Commissioners, xv, 483,
484

Diplomatic representation of the
Dominions in foreign countries, xi,

xii, 436-53; suggested in regard to
Dominions iinJter se, 483, 484

Diplomatic service, British, used by
Dominions, 447, 460, 496; inter-

change with Dominion service,

497, 498
Disallowance of Colonial and Do-

minion legislation, 6, 13, 33, 69,
211-13, 213-20

Disarmament, issue dependent on
Imperial Government, x, xi

—, Conferen^ at Washington, 1921—
1922, 163-6, 387-90; at (Geneva,
1927, 405, 406

, between France and United
Ki^dom, 1928, 377, 406

Dismissal of Ministers by Governor,
137, 304

Dissolution, practice as to grant of,

244-7; under Irish Free State con-
stitution, 68

Distribution of raw materials, not
within purview of League of
Nations, 339— of sovereignty, between federal
and local governments, in Canada
and Australia, 62

, bet^ieen the colonies and
United Kingdom, attempts to
define, 34, 44

Divorce, based on domicile, 87, 88
Doherty, Hon. C. J., Minister of

Justice of Canada, on article 10 of
the League Covenant, 332, 333,
337; on necessity of Dominion
signatures to make treaty binding,

433, 434

1
Domestic issues, not open to inter-

vention of League of Nations, 339
Domicile, as basis of divorce, once

enforc^ by Imperial Government,
87, 88

Dominion Home Rule, 194
Dominion representation on League

Council, 329, 330, 331, 344-7, 493
Dominion section of Imperial General

Staff, 140
Dominion Status in the War of

1914-18 and at the Peace Confer-
ence, 311-24

Dominions, name given by Colonial
Conference, 1907, xviii, 41

Dominions Office, intermediary be-
tween Imperial and Dominion
Governments, 247, 248, 429, 480,
486

Dublin, United States Minister at,

443; representatives of Vatican
and France at, xi

Dundonald, Major - General Lord,
dismissed in 1904 by Canadian
Gk)vemment, 131, 138

Durham, Earl of, report of 1839 on
Canadian Government, 22, 33-7,

90, 127, 277

East Africa, campaign in, General
Smuts in control of British, 146

Ecclesiastical prerogative of Crown,
171-4

Ecclesiastical questions. Imperial
control in, 171-7

Education, religious, in Ireland, 177
Edward VII., King, objects to long
Honour Lists, 268

Egypt, British policy affected by
commitments as to, 293; Domin-
ions and, ix, x, 379-82, 474, 476,
487, 494; does not accept British
reservations to Kellogg Pact, 409;
question of Dominion aid to, in
case of war, 469, 470; service of
New South Wales contingent in,

140
Elgin, Earl of. Governor - G^eneral

of Canada, negotiates reciprocity
trea^ of 1864, 284

Elgin, Earl of, S^retary of State for
the Colonies (1906-8), 42, 43, 81,
103, 297

Empire Marketing Board, 114, 117
Empire Settlement, 91, 92, 116
Eimlish Law, proposed to apply to

french Canada in 1763, 31; gener-
ally is common law of Dominions,
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258; obsolescence of statutes not
recognised by, 41; repugnancy to,

46, 46
£q^lity and similarity of status of

Dominions and United Kingdom,
184

Equality of Dominions, in League of
Nations with United Kingdom,
327-47; as to Permanent Court,
352-9

Equality of treatment for foreign
workers as regards workmen's
compensation. Convention os to,

368
Esquimalt, Imf^rial garrisob at, 130
Estonia, Canadian trade advantages
under British treaty with, 413

European issues, disinclination of
Dominions to be concerned with,
X, 399, 432, 433, 492, 493, 498

Ewart, J. S., Canadian K.C., pro-
poses independence of Canada, 192

Executive Council, relation to Gov-
ernor, 48, 49, 58; to legislature, 32,
34, 36. 37

in Irish Free State, advises as
to honours, 267; cannot advise dis-

solution of Parliament if defeated
in Dail, 58

Exequatur, counter signature of con-
sular, by Dominion Ministers, 422
note.y 451

Explosive Substances Act, extra-
territorial effect of, 222

Expulsion of persons from Dominion
territory, 76, 224

Extension of life of Canadian Parlia-
ment by Imperial Parliament, 206

Extent and limits of internal sove-
reignty of Dominions, 181-274; of
external sovereignty, 327-499

External Affairs, Dominion Depart-
ments of, direct communications
with Dominions Office, 247, 248,
480, 486; interchange of officers,

498
External Sovereignty, conception of,

1, 2; development of, in Dominions,
Part III.; extent of. Part IV.

Extra-territorial jurisdiction of
British Crown, 222, 224; renounced
for Empire in treaties with Turkey
(1923), Siam (1925), and Albania
(1926), 434; also proposed in treaty
with Eg^t (1929), x

Extra-temtori^ legislation, limits of
Dominion powers as to, 13, 61, 155,
158, 162, 163, 220-8

Ferdinand, Archduke, murder of, in
1914, 311

Fielding, Rt. Hon. W., Canadian
Minister of Finance, negotiates
treaties for Canada, 286, 333, 334,
371, 439

Fiji, annexation of, 296
Fisher, Rt. Hon. Andrew, Prime

Minister of the Commonwealth of
Australia, 307

Fisher, Rt. Hon. H. A. L., opposes
League intervention in Turkish
war of 1922, 468

Fishery regulations, Irish Free State
limitations of power to enforce,
226

Fitzgerald,'Hon. D., Irish Free State
Minister, 18, 466, 484 note

Flags, use of, in Dominions, 60, 61,
167, 270-4

Fleets, parity of British and Ameri-
can, approved by Dominions, 474

Flood, Mr., demands formal re-

nunciation of British legislative
supremacy over Ireland, 198

Foch, Ferdinand, Marshal of France,
in charge of British forces on
western front, 143

Foreign Jurisdiction Act, 1890, 222,
363

Foreign Office, liaison with Domiii*
ions, 479, 480, 481; interchange of
officials with Dominions, 497, 498;
8ee Secretary of State for Foreign
Affairs

Foreign policy, British control of, in
pre-war period, 34, 167, 292-300;
Imperial co-operation in, 472-99

Form of treaties concluded under
League auspices, xiv, 342, 343, 360

Forrest, Rt. Hon. Sir John (Lord
Forrest), Premier of Western Aus-
tralia, 67, 68

Foster, Rt. Hon. Sir George, claims
Canadian right to seat on Council
of League ofNations, 330

France, Canadian treaties with, 285,
286; exchanges diplomatic repre-
sentatives with Canada, 444; with
Irish Free State, xi, 444; Locarno
Pact for security of, 398; objects to
separate Dominion representation
at Lausanne, 390; participates in
Washington Conference of 1921-29
388, 389; in Lausanne Conference,
391, 458; treaty of 1919 for security
of, 399; United Kingdom negotia-
tions with, on disarmament, 406
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Franco-German War, 1870, suggests
to colonies idea of seeking neutral-
ity, 301

Fraser River salmon fishery, United
States-Canada Treaty, 1929, as
to, 413 note

Free Trade, effect on Empire of adop-
tion of, by United Kingdom,
106-7; within Australia, 110, 111,
203

Freedom of the seas, necessary for
British Empire, 499

French Canadians value British con-
nexion, 63, 192, 201, 261, 262,
490, 491

French language in Canada, 176, 201,
202

French law, permitted to bo retained
in Canada, 32; still in force in
Quebec, 258

Frere, Rt. Hon. Sir Bartlc, Governor
of the Cape of Good Hope, dis-

misses Molteno Ministry, 137
Full powers issued by Imperial
Government to Dominion repre-
sentatives, 309, 420-6, 448

Function, as opposed to status, of
Dominions, 184, 432

Galloway, Joseph, proposes constitu-
tion for Empire, 31

Galt, Hon. Sir A., Canadian Minister
of Finance, asserts Canadian fiscal

independence, 109, 286
Gandhi, Mahatma, in South Africa,

82
Gavan Duffy, Hon. C., Victorian

Minister, proposes neutrality of
Colonies, 300-3

General Conventions, position of
British Empire as to, 386-411

Gteneva Conference on Disarmament,
1927, 406, 406

Greorge III., King, American policy
of, 31, 431

George V., King, congratulates Union
Government on settlement of flag

issue, 273; grants Mr. MacDonald
a dissolution of Parliament, 246;
letter of credence for Mr, Massey,
442, 443; title of, 262

German Reich, diplomatic relations
of States (Lands) inier ae, 483

German trade war with Canada, 281,
288

German treaty of commerce with
Union of South Africa, xvii, 426-9

German ZoUverein, commercial

treaty of 1866 with, 112, 280, 281,
288

Germany, admitted to membership of
League of Nations in 1926, 473;
annexes South-West Africa, 297;
can veto annexation by Union,
361; claim for retrocession, xvii;

contemplates acquisition of Portu-
guese possessions in Africa, 311;
obtains security by Locarno Pact,
398; secures Pacific possessions,

296; surrenders Pacific and African
possessions under treaty of peace,
321; trade agreement with Union
of South Africa, xvi, 426-9; trade
war with Canada, 281, 288

Gladstone, Rt. Hon. W. E., Secretary
of State for the Colonies (1846),
his views on Colonial relations, 44,
106, 127, 497

Gladstone, ViscoUnt, Governor-
General of the Union of South
Africa (1910-14), 136

Glasgow, Earl of. Governor of New
Zealand, disputes with Ministry in

New Zealand in 1892, 62
Gokhale, Mr., in South Africa, 82
Gold Law, 1908, Transvaal, Indian

disabilities under, 82
Gordon Relief Expedition, Canadian

voyageurs serve in, 140
Government of India Act, 1919,

rigidity of constitution under, 3
Government of Ireland Act, 1920,

177, 191, 194
Governor-General or Governor of

Dominions, appointment of, 249,
260; as Commander-in-Chief, 129,

137; position of, according to Mr.
Blake, 48-60; under modern prac-
tice, 244-53; power to convene
general courts-martial, 142; power
to annex territory not conceded to,

296; royal instructions to, 46, 46,

48, 49, 78, 208, 214, 216; treaty
power not normally delegated to,

422, 430; used formerly its channel
of communication with Imperial
Government, 247, 441; war pre-
rogatives not delegated to, 466;
wider delegation of external pre-
rogatives to, xviii

Governor-General of Canada, ceases
to be channel of communication
with Ministers, 247; and with
British Embassy at Washington,
441

of the Commonwealth of Aus-
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tralia, advises Seoretaiy of State
in matters of honours, 264

Governor-General of India, treaty
powers conceded to, 430

of the Irish Free State, cannot
dissolve Dail save on advice of
Executive Council, 68; objects to
National Anthenl, xv; selected by
Irish Free State, 249, 260

of the Union of South Africa,
also High Commissioner for South
Africa, 481; sanctions martial law
in 1914, 103, 104

Granville Bay, French fishery rights
in, 384

Grattan, Henry, successfully asserts

Irish independence (1780-2), 30,
197, 198

Great Britain popularly used as
equivalent to United Kingdom,
xviii

Great seal of the realm, use of, in full

g
owers and instruments of rati-

oation, 421, 422
Greece, participates in Lausanne

Conference, 391; war with Turkey,
391, 466

Grey, Earl, Secretary of State for the
Colonies (1846-62), advocates free-

dom of trade, 107, 110
Grey, Rt. Hon. Sir Edward (Vis-

count), Secretary of State for
Foreign Affairs, 286, 286, 306

Grey, Sir George, Governor of New
Zealand, 128

Hague, The, Union Minister at, xi
Hague Conference on Reparations,

1929, xi

Hague Conferences, 1899 and 1907,
306, 306; sugg^t^ separate repre-
sentation of Dominions at future,
310

Haldane, Lord, on Imperial Defence
Committee, 139

Halibut Fisheries Treaty, Canada
and United States, 1923, 227,
370-4

Halifax, Imperialgarrison at, 130, 140
Hamburg, commercial representa-

tive of Union of South Africa at,

xii

Hanover, connexion of, with United
Kingdom, 1714-1837, 183, 184,
418, 491

Haroourt, Rt. Hon. L. V. (Viscount),
Secretary of State for the Colonies
1910-16), 104, 247, 307, 308

Hereditary honours, Canadian de-
sire to extinguish, 266, 269

Hertzog, General, Prime Minister
of the Union of South Africa
(1924- ), xvi, 19, 20, 60, 61, 73,

83, 116, 186, 192, 193, 266, 273,
361, 419, 426, 427, 428, 466, 467-9,
489, 493

Higgins, Hon. H., (mposes Australian
contribution to Royal Navy, 164

High Commission, Canada and
United States, 294

H^h Commission Court, 174
High Commissioner for Canada in
London, as channel of communica-
tion with British Government,
482, 486'

for the Commonwealth of Aus-
tralia in London, used in con-
nexion with foreign affairs, 342,
457, 479, 480, 483

for the Irish Free State in
London, 483

for New Zealand in London,
liaison oflfioer’s presence in office

of, 480; used for political purposes,
483

for South Africa, controls
native territories, 71, 481; office at
present conjoined with Govemor-
wneralship of the Union of South
Africa, 481; treaty power conceded
to, 430

for the Union of South Africa
in London, 483; to be styled Minis-
ter Plenipotentiary, xiv, xv

for the United Kingdom in
Ottawa, appointment and func-
tions of, 484, 486, 486

High Commissioners in London, as
channel of communication be-
tween Governments, 247, 482-4;
do not enjoy immunity from
British jurisdiction, xv, 483, 484

High Court of the Commonwealth of
Australia, relations of, with Privy
CouncU, 61-6, 266, 257

High treason, as Imperial subject, 44
Hogan, Mr., on Irish army policy,

149
Home Defence Air Force, Dominion

approval of Imperial maintenance
of, 476

Honduras, treaty with, in 1899, 281
Honourable, style of, 268
Honours, royal prerogative as to,

263-9; exercised omy on minis-
terial advice, 422
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House of Commons Resolution, 1862,
on defence of Empire, 128

House of Lords as Court of Appeal,
suggested merger with Privy
Council, 269

Howe, Hon. Joseph, Nova Scotia,
urges grant of responsible govern-
ment, 35, 280

Hughes, Mr., Secretary of State of
United States, represents United
States at Washington Conference,
1921-2, 389

Hughes, Rt. Hon. W. M., Prime
Jmnister of the Commonwealth of
Australia (1916-23), ix, xii, xvii,

16, 126, 144, 169, 206, 312, 316,
319, 321, 324, 327, 403, 466, 467,
473, 474, 494

Hungary accepts Canadian proposals
as to Art. 10 of League Covenant,
336

Hurst, Sir Cecil, Legal Adviser of the
Foreign Office, denies that Empire
is personal union, 172, 173

Hutton, Major-General Sir E., fric-

tion between Australian Govern-
ment and, 133, 138

Hymans, M., representative of Bel-
gium at Peace Conference, 337

Tm Alone, case of, xii, 449, 460
Immigration, domestic issue under

International law, 39; Dominion
rejection of Protocol of 1924 in
connexion with, 480; not to be
referred to Permanent Court of
International Justice, ix, 366,
367

Immigration Act, 1910, Canada, 66
Immigration into Dominions, con-

stitutional issues affecting, 43,
74-86; restriction of Japanese, into
Canada, 446, 447; into mandated
territories of Australia, 321

Immunity of High Commissioners
from local jurisdiction, not yet con-
ceded, XV, 484— of Instrumentalities, American
doctrine of, applied to Australiai
66, 66

Imperial Civil Service, open to Do-
minion British subjects, 497

ImperialConference, proposedchange
in composition, 477-9; resolutions
of, nature and effect of, 23-6

, 1911, 80, 113, 114, 140, 167,
282

, 1921, 4, 6, 80, 464, 474, 475

Imperial Conference, 1923, xii, 15,

80, 82, 114, 374, 376. 401, 420, 421,
428 noU, 464, 476, 476, 477

, 1926, vii, viii, xiv, 6-26, 116,
186, 212, 229-31, 244-63, 264, 342,
366, 366, 376-8, 382, 400-6, 418-20,
426, 441, 442, 460, 461, 463, 464,
466, 480, 496

In^rial consultation. Labour
Government’s proposals in 1924
for more effective methods of,

477-9
Imperial control of treaty negotia-

tion and ratification, 420-36, 448
Imperial co-operation in foreign

affairs, 472-99
Imperial Council, to control foreign

policy, opposed by Mr. Mackenzie
King, 446

Imperial defence. Dominion share
in cost of, 474, 476, 476, 496

Imperial Defence College, open to
Dominions, 139 note

Imperial Defence Committee, 138,

139, 147, 307, 308
Imperial federation, objections to,

4, 446
Imperial fiag. Union Jack as, 60, 61,

270, 271
Imperial Forces, withdrawn from

Dominions, 128, 129, 144, 147;
used for maintenance of internal
order, 128, 129, 136, 137

Imperial General Staff, 139, 140
Imperial Government, obligations

to native territories in South
Africa, xvi, xvii; sole right to
advise King, xvii, xviii, 16, 422,
423

Imperial legislation, cannot be un-
alterable, 197, 198, 201; constitu-
tions of Dominions dependent on,
200-13; supremacy of, 33, 36, 229-

243; unlimited in territorial ex-
tension, 221-4

Imperial Parliament, official title of,

262; powers of, 220-3, 229-43
Imperial Unity within the League

of Nations, 347-62
Imperial War Cabinet, 1917 and

1918, 4, 143, 312, 313, 464; General
Smuts as extraordi^ry member
of British and, 146

Imperial War Conference, 1917, 80,
114, 477

, 1918, 80
Income tax on federal salaries, in-

validity of, in Australia, 66
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Indemnity Act of 1867,New Zealand,
102

Indemnity Acts of 1006 and 1908,
Natal, 103

Indemnity and Trial of Offenders
Act, 1922, Union of South Africa,
104

Indemnity Bills, of Dominions, Im-
perial attitude towards, 77, 102-4

Independence, of Dominions, 6; re-

pudiated in Canada, 446, 446;
objections to, 490, 491, 493; see

Secession
India, accepts treaty of Lausanne,

393; agreement with South Africa,

1927, 83; claim of Dominion status
for, 129; independent position in
League Assembly, 339; not auto-
matically bound by Locarno Pact,
399; power to regulate immigra-
tion, 80; separate position in
treaties, 379; shares in London
Reparations Conference, 397;
treated like Dominions as regards
accession to treaties, xiii; war
with Afghanistan, 464

India Civil Service, Dominion British
subjects eligible for, 497

Indian immigration into Dominions,
constitutional issues regarding,
77-86

Indian seamen, attempts to prevent
employment of, in Australasian
waters, 113, 216, 217

Indian States, legal position of rulers
of, xvii, 71, 72; subjects of, applica-
tion of Foreign Jurisdiction Act to,

222
Indian States Committee, 1928-9, on

position of Indian Princes, xvii
Indians, American, in Canada, treat-
ment of, 66, 67

Informal treaty negotiations, de-
precated by Imperial Conference
of 1926, 460, 461

Initiative, abolished in Irish Free
State, 210

Instructions to Governor-General as
to reservation of Bills, Royal, 36,
44, 46, 46, 48, 49, 69, 73, 208, 213-
220, 248, 249; legal impossibility of
alteration by local act in Canada
and Irish Fm State, 214, 216

Inter-colonial preferences, 108, 110,
111, 112, 287, 288

Inter-Imperialapplication of treaties,
and International Law, ix, xiv,

348-61, 378

Inter-Imperial disputes, not open
to adjudication by Permanent
Court of International Justice, ix,

363; possible solution by Privy
Council, 259

Internal sovereignty, conception of,

1, 2; development of, in Dominions,
29-177; extent and limits of, 181-
274

International Commission for Air
Navigation, Dominion position on,
362

International Conference on Naval
Disarmament, 1927, 406, 406

International Joint Commission,
Canada and United States, under
Boundary Waters Treaty, 1909,
299, 300, 436

International Labour Organisation,
324, 340, 367-9, 413

International law, does not apply to
inter-Imperial relations, ix, xiv;
position of Dominions as regards
war and neutrality, 466; as regards
treaty power, 432; territorial re-

striction of legislative power, 222;
treaties under, do not include
agreements with North American
Indians, 67

International Sanitary Convention,
1926, accepted by Canada, 412

Iraq, recognition of independence of,

binds Dominions, 383; Monroe
Doctrine as to, 409, 469

Ireland, British Parliament's legis-

lative power over, 197, 198
Irish Boundary reference to Privy

Council, 260
Irish Civil servants, case of, xvi, 190,

191, 211
Irish Free State, attitude to Im-

perial Conference, 1926, 6, 6, 18,

19; constitution, xvi, 41, 68-60;
nationality, 66; copyright, 101;
martial law, 104; trade, 117, 118,
193; currency, 121; military de-
fence, 148-60, 336; naval defence,
168, 169; religion, 177; secession,

186, 186, 192, 193; constitutional
change, 209-11; appointment of
Governor - General, 249, 250;
judicial appeal, xv, xvi, 264,
269-62; honours, 267; flag, 273,
274; applies for election to Council
of League of Nations, 330; relation
to League, 347-52; Permanent
Court of International Justice,

364; International Labour Organ-
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isation, 368; accepts treaty of
Lausanne, 1923, 396; does not
jmrticipate in London Reparations
Conference, 1924, 398; not bound
by Locarno Pact, 399, 400, 489;
accepts Kellogg Pact, ix, 409, 410,
416; Parliamentary approval of
treaties, 416; bound by Imperial
legislation as to Lausanne treaty,
416 note; cannot advise the King
directly, 429, 430; secures diplo*
matic representation, xi, 439, 440;
Parliamentary assent necessary for
active participation in war, 69, 60,
469, 462, 466, 467; neutrality and
coastal defence, 466-7, 471; atti-

tude to independence, 491; to co-
operation, 492

Irish Free State Constitution Act,
1922, 262

Irish Free State treaty, 1921, ix, xv,
xvi, xviii, 68, 148, 177, 188, 189,
190, 209, 348-61, 466

Irish immigration into Scotland, 193
Irish loyalists, compensation to,

paid by British Government, 121
Italy, Australia and, 236; Canada

and, 288; participates in Washing-
ton Conference, 1921-2, 388; m
Lausanne Conference, 391, 468;
Union of South Africa and, xi,

xii

James I. of England, 183
James of Hereford, Lord, advocates

legalisation of marriage with de-
ceased wife’s sister, 90

Japan, alliance with, 306, 389, 390,
474, 494; disputes with China,
Canadian attitude towards, 346;
Dominion relations affecting, 79,
283, 306, 321; exchanges Ministers
with Canada, 444, 446, 446, 447;
participates in Lausanne Confer-
ence, 391; retrocedes Kiao-chau
to China, 390; seeks vainly to
secure in League Covenant prin-
ciple of racial equality, 321; treaties
with, to be applied to NewZealand,
xiii, idv

Japanese immigration into Do-
minions, 79, 84; into mandated
territories north of Australia, 321

Jesuits, restoration of property in
Quel^ to, 176

Johnson, Mr., leader of Labour Party
in Dail, opposes Imperial oo-opera-
tion, 489

Judges, official tenure of, 36, 37;
power of Dominions to vary, 204

Judicial Appeals, to Privy Council,
266-62; in Canada, 62, 266, 266;
in Commonwealth of Australia,
61-6, 266, 267; in Irish Free State,
XV, 69, 211, 264; in Union of
South Africa, 68, 267; in New-
foundland, 267; in New Zealand,
267

Judicial Committee Act, 1844, 37,
266, 266

Judicial Committee of Privy Council
interprets and does not rewrite
law, 102

Kanakas, removed from Australia,
86, 86

Kato, Baron, represents Japan at
Washington Conference, 1921-2,
389

Keane, Senator Sir John, comments
on irregular procedure in Irish
Free States, 210; on copyright
legislation of 1929, xv

Kellogg Pact for the Renunciation
of War, 1928, x, 261, 407-11, 413,
416, 463, 464, 466, 469, 470, 499

Kemp, Hon. Sir E., Canadian repre-
sentative at London, 142, 482

Kiao-chau, retroceded in 1922 to
China, 390

King, see Mackenzie King
King of United Kingdom and British

Dominions beyond the Seas, Em-
peror of India, accredits and re-

calls diplomats, 434, 436, 436; acts
only on advice of Imperial Minis-
ters, xvii, 16, 422, 423; authority
of, systematically ignored in Irish

Free State, xv, 260; powers of,

244, 246; prerogative of honour,
264, 266; title of, 262; treaty
powers of, 421-6, 429-32, 434, 436

Kitchener, Field-Marshal Lord, ad-
vises Australia and New Zealand
as to compulsory service, 134

Knight, Georges, French Minister at
Ottawa, 444

Labour Clauses of Treaties of Peace,
1919, 324, 340, 367-9, 413

Labour Government, United King-
dom, 1924, recognises U.S.S.R.,
386, 478; obtains Parliamentary
approval of treaties, 412; suggests
alterations in Imperial Conference
procedure, 477-9; terminates pro-

2 L
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posed further preference to Do-
minions* 25; ure^ acceptance of
Protocol for the Pacific Settlement
of International Disputes, 342

Labour Government, United King-
dom, 1929, forei^ policy of, viii-xi

Labour OrganisaiSon of League of
Nations, 324, 340, 367-9, 413;
agreements concluded under aegis
of, not treaties in British constitu-
tional terminology, xiv

Labour Party, Canada, adopts im-
practicable attitude on foreign
issues, 345, 346; supports accept-
ance of optional clause of statute
of Permanent Court of Inter-

|

national Justice, 356
, Commonwealth of Australia,

views of, on military policy, 133,
134, 144, 146; on naval policy, 169;
on unitaiy principle in lieu of
federal principle in Australia, 205

, Union of South Africa, alliance
of, with Nationalists, 7; disap-
proves grant of honours, 266

, United Kingdom, shows fond-
ness for honours, 266

Labrador boundary referred to Privy
Council, 261

Lake of the Woods, treaty for regula-
tion of level of, between Canada
and United States, 300

Land Acts, 1923 and 1926, Irish Free
State, 260

Lands, Imperial control of Dominion,
90-2

Language question, in Canada, 192,
201; in Union of South Africa, 207

Lapointe, Hon. £., Minister of Jus-
tice of Canada, advocates Domin-
ion autonomy, 227, 446, 488, 491

Latvia, Canadian trade benefits
under trea^ with, 413

Laurier, Rt. Hon. Sir Wilfrid, Prime
Minister of Canada (1896-1911),
7, 169, 176, 263, 304, 306

Lausanne, treaty of, 1923, 222, 375,
377; Canadian attitude towards,
390-6, 478; Imperial legislation to
enforce, 416, 417; extra-territorial
jurisdiction surrendered 434

Lavergne, A., opposes C;anadian
Navy, 169

Law, Rt. Hon. A. Bonar, his view on
secession of Dominions, 193, 194;
on part played by Dominions at
Peace Conference, 319

League of Nations, Dominions' posi-

tion with regard to, 41, 193, 196,

196, 327-69; foreign policy of Em-
pire based on, 493, 499; power to
impose neutrality on Dominions in

British war wrongly asserted, 468,

469; proposed intervention in war
in Asia Minor in 1922, 342, 466,
467; United States’ objection to
Dominion voting power, 386

League of Nations Council, Canada
as member of, 320, 330, 331, 344,
346, 493

League of Nations Covenant, does
not regulate inter-Imperial re-

lations, ix, 348-61

Art. 1. 341, 347, 348
4. 334, 337
6. 333, 334, 337

10. 331-8, 361
12. 361, 464
13. 361, 464
15. 329, 361, 464
16. 464
18. 348-61
21. 361
23. 339

League of Nations (Guarantees) Act,
19^23, Irish Free State, 347, 348

Legislative power of Imperial Parlia-
ment, 33, 36, 36, 197, 198, 206,
208

of Parliaments of Dominions,
43-61, 197-228

Legislative prerogative of Crown lost

by grant of representative govern-
ment, 173, 291 no^e

representative in Dominion, 4fc;
substance of, 442, 443

Letter of recall, signed by or for the
King, 261, 434

Letters Patent, creating bishoprics,
legality of, 171-4

, creating office of Governor-
General, 48, 49

Liaison officers between Foreign
Office and Dominions, 479, 480

Lieutenant-Governors of Canadian
Provinces, power of Provinces to
afiect position of, 200

Limits of internal sovereignty of
Dominions, 181-274; external sove-
reignty, 327-499

Liquor smuggling, Anglo-American
treaty of 1924, to check, xi, xii,

433 note, 449
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Lithuania^ Canadian trade advan- Maritime Conventions Act, 1911, 125
tagesunder Britishtre^ with, 413 , 1914, Canada, 241, 242

Lloyd, Lord, resigns High (jom- Marriott, Sir Jo^, formerly M.P.,
missionersUp for Egypt, xi on Imperial constitutional rela-

Lloyd George, Bt. Hon. David, tions, 13, 22, 419
rame M^ister of the United Martial Law in Dominions, 42, 43,
Kingdom (1916-22), 117, 194, 249, 102-4

312, 328 Massachusetts, period of virtual in-

Load-lines, refusal to accept Cana- dependence of, 30
dian lemslation as to, 122, 123 Massey, Hon. Vincent, Canadian

Locarno Pact, 1925, 25; Dominions Minister at Washington, 441, 442,
and, X, 398-401, 432, 461, 488, 489 443, 448, 449

London Conference, on laws of naval Massey, Bt. Hon. W., Prime Minister
warfare, 1908, 305 of New Zealand, 312, 315, 319, 322,

on Beparations, 1924, 396-8, 404, 456
402 Medals, royal approval of issue of,

London Protocol of 1923 on Air 266
Navigation, 352 Medical examination for young per-

Lotue case, 222 sons employed at sea, convention
Louren90 Marques, Union of South as to, 368

Africa Consul-General at, xii Meighen, Bt. Hon. A., Prime Minister
Lower Canada, unrest in, 31, 32 ofCanada (1920-1 and 1926), 242,

265, 439, 459, 460, 472
Macdonald, Bt. Hon. Sir John, Mekong, Agreement with Siam as to
Prime Minister of Canada (1867- navigation of, 382
1873, 1878-91), 47, 123, 269, 284, Melbourne Branch of Boyal Mint,
290, 294, 298, 380 119

MacDonald, Bt. Hon. Bamsay, Merchant Shipping Act, 1894, 228,
Prime Minister of the United 233, 237, 238, 239, 270, 274
Kingdom, 104, 380, 385 , 1906, 239

M*llwain, Professor, on colonial Merchant Shipping Conference, 1907,
sovere^ty, 29 123, 233

Mackenzie King, Bt. Hon. W. L., Merchant Shippiug (Convention)
Prime Minister of Canada, 7, 8, 15, Act, 1914, 123, 237
79, 244, 245, 261, 271, 280, 391, Merchant Shipping (Equivalent Pro-
394, 395, 410, 411, 412, 446, 459, visions) Act, 1926, 236
460, 461, 472, 483, 484, 487, 488 Merchant Shipping, Dominions and,

Macmahon, Marshal, French Presi- 79, 80, 121-6, 216, 217, 228, 232-41
dent, awards Delagoa Bay to Mercy, prerogative of, 49, 50, 250,251
Portugal, 298 Merrivale, Lord, on Dominion Ad-

Magennis, Professor, Irish Bepubli- miralty jurisdiction, 241
can, denounces Imperial Confer- Metropolitan of Canada, created by
ence resolutions of 1926, 19 Letters Patent, 172, 173

Malan, Hon. D. F., claims right of Milan, commercial secretary of
neutrality for Union, 467 Union of South Africa at, xii

Malta, self-governing colony, not Military and Air Defence, of Domin-
member of Imperial Conference, ions, 127-51; loan of British officers,
xviii, 41 497, 498

Mandates, Dominion, 320, 321, 359- Military and Naval Conference, 1909,
367; policy as to, not discussed 140, 156
by ImTOrial Gk>vemment, 474; Military College at the Curr^h, 149
Imperial,|application of treaties to. Militia Council, created in Canada,
usually arranged, xiii 131, 132

Manitoba, responsible government, Milner, Lord, advocates suspension
40; educational question, 176, 202 of Cape constitution, 181; rati-

Mansfield, Lord, judgment in Camp- fication without Dominion Parlia-

bell V. Hall, 173 mentary approval of Peace Treaty,
Maoris, position of, 68, 69, 102, 129 318

O T O
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Minimum age for employment at
sea» 368

for stokers and trimmers, con-
vention as to, 368

Minister Plenipotentiary, of Domin-
ions at foreign capitals, 436-53; as
title of High Commissioner for
Union of South Africa in London,
xiv, XV

Ministers Resident, suggested ap-
pointment of, in London by Do-
minions, XV, 307, 308, 482

Ministries of l^fence, in Dominions,
146-9

Ministry ofNational Defence, Canada,
146

Minorities, Canadian interest in
European, 331; objection to special

treatment of Canadian, 341
Mints, Royal, in Dominions, 119-21
Molteno, Sir John, Premier of the
Cape of Good Hope, dismissed by
Sir Bartle Frere, 137

Molyneux, William, maintains (1698)
Insh independence, 30

Monk, Mr., opposes Canadian navy,
159

Monopolies, difficult to control in
Australia, 203

Monroe Doctrine, 146, 351, 352;
adapted for British Empire by
Sir A. Chamberlain, 408; aegis for
Canada, 433

Most-favoured-nation treatment, for
Dominions, xiii, 280, 281

Motilal Nehru, his scheme for India’s
Dominion status, 129

Mozambique Gk>vemment, aids
Transvaal in de^rting Indians,

81; Union of South Africa’s agree-
ment with, 495; representation by
Consul-General, xii

Nansen, Dr. F., proposes League
intervention in iWkish - Greek
War, 1922, 342, 457

Natal, responsible government, 40;
native policy, 70; British Indians,
80, 81; majrtial law, 103; defence,
135; shares in Boer War, 138, 141;
religious issues, 173, 174, 175;
preference for federal to unitary
government, 208

Nathan, Dr. Manfred, views cited, 23,
24, 262

National Anthem, not permitted in
Irish Free State viceregal functions,
XV

Nationalist Party, South Africa, In-
dependence as ideal of, 6, 7, 186;
ho^ility to British elements, 273;
neutrauty of the Union believed
possible by, 465

Nationality, questions of, 62-5, 183,

353, 354, 495, 496
Native franchise.Cape of Good Hope,

xyi, 69, 73, 208
Native races. Dominion control over,

xvi, 66-74
Native territories in South Africa,

58, 71,481; transfer to Union, xvi
Naturali^tion Act, 1870, 62, 63
Naturalisation of aliens. Dominion
powers as to, 62-4

Nauru, mandated territory, 322, 359,
364

Naval and Military Conference, 1909,
140, 156

Naval Board, Commonwealth of
Australia, 169, 166

, New Zealand, 166
Naval College at Jervis Bay, Aus-

tralia, 166
Naval Courts, powers over British

shipping, 2^, 239
Naval defence, of Dominions, 152-70,

475,490,496,497,498; of IrishFree
State, 466, 467; of Union of South
Africa, 490; relative expenditure
on, 496 Tide

Naval Discipline Act, Imperial, 163
Naval Discipline (Dominion Naval

Forces) Act, 1911, 168, 162, 163,
223

Naval forces. Dominion powers of
control of, beyond territorial
limits, 158, 162, 163, 223

Naval limitation, Washington Con-
ference on, 163-6, 387-90, 402;
Geneva Conference on, 406

Nav^ation Act, Commonwealth, 233
Navigation Acts, British, 106, 121
Negation of personal union, 418-35
Negotiation of treaties, pre-war

period, 277-310; post-war period,
370-417

Netherlands, Canadian trade rela-
tions with, 288; treaty of 1924
with, 413 noU\ participates in
Washin^^n Conference, 1921-2,
388; Union of South Africa and,
xi, xii

Neutrality, of Dominions in British
wars, suggestions of, 15, 16, ^9,
300-4, 463-71; specif case id the
Irish Free State, 467, 471, 493
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New Bnmawiok, responsible govern-
ment, 39; forcedinto federation, 48;
bounties not to be granted, 107, 108

New Guinea, proposed annexation of,

by Queensland, 296
, German possession, 296; ac-

quired in mandate by Common-
wealth of Australia, 321, 369, 363,
364

New Hebrides, unsuccessful French
and British condominium over,

297, 476
NewSouth Wales, responsiblegovern-

ment, 40; divorce legislation, 87,

88; religious endowment, 176
New YoS, Union of South Africa

represented by commercial secre-

tary at, xii

New Zealand, attitude to Imperial
Conference, 1926, 8, 9, 17, 18, 419;
responsible government, 40; native
race, 68, 69; immigration restric-

tion, 79, 80; divorce legislation, 87;
deceased wife’s sister marriage
legislation, 89; land legislation,

91; copyright, 101; martial law,
102; trade, 107; preference. 111,

112; merchant shipping, 123-6,

216, 217; military defence, 128-30,

132-6, 147; aid in war, 140, 144;
naval defence, 166, 169, 162, 166,

167; no religious endowment,
176; secession, 188, 192; alteration

of constitution, 206, 207; judicial

appeal, 267; flag, 272, 273; relation
to Permanent Court of Intema-
tionalJustice, 364;WesternSamoa,
369, 363; International Labour
Organisation, 368; attitude to
Japanese alliance and Washington
Conference, 387, 389; to Lausanne
Treaty, 1923, 393, 396; not bound
by Locarno Pact, 399, 400; accepts
Kellogg Pact, 409, 410; Parua-
mentary approval of treaties, 416;
opposes mplomatic representa-
tion of Dominions, 462; attitude
in Chanaq incident, 466; interest

in New Hebrides, 476; rejects

Protocol for Pacific Settlement of
International disputes, 480; atti-

tude towards £g3^tian negotia-
tions, 487; advantages of Imperial
connexion, 490; expenditure on
defence, 496; commercial modus
vivendi with Japan, xiii, xiv

New Zealand Conrtitution Act, 1862,

188, m, 207

New Zealand Division of the Royal
Navy, 169, 167

Newfoundland, attitude to Imperial
Conference, 1926, 8, 17; respon-
sible government, 40, 41 ; divorce
bills, 87; legislation affecting non-
residents, 93; copTOght, 101; pre-
ference, 116; aid m war, 144, 146;
naval defence, 162; secession, 188;
alteration of constitution, 208,
209; judicial appeals, 267; over-
riding of legislation in 1907, 291;
objects to opposition representa-
tion at Imperial Conference, 479;
special position as regards foreign
affairs, xviii, 41

Newfoundland-United States treaty,
1902, 286; not ratified, 287; possible
negotiations, 424, 426

Non-residents, Dominion legislation
affecting, 92-6

Northern Ireland, religious restric-

tions, 177; refuses to take part in
boundary settlement with Irish
Free State, 260; judicial appeals
lie to House of Lords, 269

North-Western Rebellion, Canada,
137

Norway, proposal for Imperial recog-
nition of extension of territorial

waters of, 383
Nova Scotia, responsible govern-

ment, 39; bishopric, 171

Oath, under Irish Free Constitution,

189, 190
Oder, navigation of, reference to
Permanent Court as to, 382

Official Secrets Acts, 1911 and 1920,
extra-territorial operation of, 222

O’Higgins, Hon. K., Minister for Ex-
ternal Affairs, Irish Free State,

does not claim right of neutrality,

466
Onslow, Earl of. Governor of New

Zealemd, relations with Ministers
in New Zealand in 1891, 60

Ontario, language question, 176;
religious teachmg, 202

Opium Convention, 1926, accepted
by Canada, 343, 412

Opposition parties, proposed repre-
sentation of, at Imperial Comer-
ences, 477-9

Optioned clause of Statute of Per-
manent Court of International
Justice, Dominion acceptance of,

viii, 364-6, 492
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Orange Free Stole, native policy, 57,
73 ; exolndee Indians, 81 ; repub-
lican aspmtions, 186

Orange Biver Colony, resTOnsible
government, 40; native policy, 70;
exclusion of Indians, 81; land
settlement, 01; prefers unitary
government, 208

Orders in Council, Imperial, regulat-
ing coinage, 120; prescribing re-

prisals, 314; under Act of 1819
overruling Newfoundland legisla-

tion, 291
Ottawa, United States Minister at,

443; French Minister at,' 444;
Japanese Minister at, 446

Ottawa Branch of Royal 119
Ottawa Conference, 1894, 112, 280,

286
Overseas Militia Council of Canada,

142

Pacific, Imperial ambitions of New
Zealand as to islands of, 303; im-
portance of, in present interna-
tional relations, 473, 498; posses-
sions of Japan and other powers,
Washington treaty as to, 389, 390

Pacific Islanders Protection Acts,
1872 and 1876, 296

Pact to Renounce War, 1928, 261,
407-11, 413, 416, 463, 464, 466,
499; question of Dominion neu-
trality arising under, 469, 470

Palestine, Dominions do not assume
responsibility for British policy in,

476
Panama, British treaty with, xiii

Paper money, issue of, formerly con-
trolled by Imperial Government,
48

Pardon, prerogative of, 49, 60, 260,
261

Paris, Canadian Minister at, 444;
Irish Minister at, xi

Parliamentary assent to Dominion
pi^ioipation in war, 466, 468-62

Parliamentary assent to ratification
of treaties, 411-17, 428, 461

Parmoor, Lord, on Imperial Confer-
ence, 1926, 12, 13

Passfield, Lord, Secretary of State
for Dominion Afiairs, on Egyptian
question, xi

Peace and War, the Dominions and
United Kingdom, relations as to,
454-71

Peace Commission treaty of 1914

with United States, position of
Dominions under, 299

Peace Conference, Dominions at,
316-24

Pecuniary claims arising from war,
between United States and United
Kingdom, treaty disposing of, 384

Pecuniary Claims Treaty with United
States, 299, 460

Pelagic sealing, quadripartite treaty
as to, 1911, 296

Perley, Hon. Sir George, represents,
as Minister, Canada in London,
482

Permanent Court of International
Justice, Dominions and, 66, 222,
283, 329, 330, 362-9, 384, 492; re-

ference to, of question of Oder
navigation, 382; question of accept-
ance of compulsory reference to,

viii, 364-7, 492
Permanent Mandates Commission,
League of Nations, 150, 361, 366,
367

Persia, treaty with, 1928, 322, 379
433 no^e; opposes Canadian

modification of 10 of League
Covenant, 336; supports interven-
tion of League of Nations in Turk-
ish War crisis, 1922, 467

Persian Gulf, British interests in, and
Kellogg Pact, 409

Personal union, not correct descrip-
tion of Imperial relationships,
xvii, 172-6, 418-36; would lead to
separation, 491; and to loss of
treaty pri-^eges, 496

Perth Branch of Royal Mint, 119
Phillips, William, Minister of United

States at Ottawa, 443
Political negotiations, affecting Do-

minions, 292-300, 370-417, 472-99
Pope, influence of, in Cana^, 176;

sanctions representation of Irish
Free State at Vatican, xi

Portugal, relations with, 298; shares
in Washington Conference, 1921-
1922, 388; trade advantage ob-
tained by Canada imder British
treaty with, 413

Portuguese possessions in Africa,
Anglo-German negotiations for
eventual partition of, 311

Post Office, former Imperial control
of, 107

PosW Conference, 1906, separate
colonial representation at, 308

Precedence, regulation of, 269, 270
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Preferential trade within the Empire,
112-18; as affected by policy of
Union of South Abrica, xvi, 426-9

Prerogative of Crown, bills affecting,

to he reserved, 48; in regard to
coinage, 118, 119; to ecclesiastical

matters, 171-4; to legislation, 173,
291 note; to war, 314, 315, 4^

Pretoria Branch of Royal Mint, 120
Prime Minister, Unit^ Kingdom,

advises Crown as to honours, 267;
President of the Imperial War
Cabinet, 313

Prime Ministers, Dominion, com-
municate direct with British Prime
Minister, 480; deal with foreign
affairs, 486, 487; recommendations
as to honours, 267

Prince Edward Island, responsible
government, 39; possibility of
overriding wishes, 201

Principal Allied and Associated
Powers (British Empire, France,
Italy, Japan, and United States),

320
Privy Council, style of Right Honour-

able confined to Imperial, 269
Privy Council, Judicial Committee,

see Judicial Appeals
Prize Courts, established under Im-

perial authority, 314
Prize jurisdiction, not claimed so far
by Dominions, 243 note; not to be
subjected to Permanent Court of
International Justice, ix, 357

Proclamation of 1763, as to Canada,
31, 32

Progress of Dominions towards
sovereignty in 1911-14, 304-10

Proposals 01 neutrality, 300-4; see
Neutrality

Protection, as policy of Dominions,
108-18; in Irish Free State, 193

Protestant minority in Irish Free
State, legal protection for, 177

Protocol for the Pacific Settlement
of International Disputes, 1924,
336, 342, 367, 399, 479, 480

Provinces of Canada, constituent
powers, 200; legislative powers
and federal treaty ^wer, 413-15— of New Zealand abolished in 1875,
206, 207— of Union of South Africa, reserva-
tion of Bills affecting powers of,

208
Provincial subsidies in Canada, 200,

201

Public Safety Act, 1927, Irish Free
State, 104

Quebec, bishopric of, 171; objects to
modification of British North
America Act, 1867, 192, 201; peace-
loving character of people of, 460;
religious policy in, 176, 202; views
on Privy Council appeal, 261

Quebec Act, 1774, 31
Queen’s Ships of War, significance

of term in Commonwealth con-
stitution, 155

Queensland, responsible government,
40; confiscatory legislation, 94, 95;
Church questions, 176; insult to
Italian Consulate, 235

Racial equality, negation of prin-
ciple of, by Peace Conference, 321

Racial supremacy,, policy of, in
South AMca, 71; relation of, to
possible transfer of native terri-

tories to Union, xvi, xvii
Radio-telegraphic Conference, 1912,

precedent of separate Dominion
representation at, 308, 309

Ratification of agreements, not
treaties, by Dominion Orders in
Council, xiv, 375— of treaties, 310, 432, 433; prin-

ciples laid down by Imperial
Government in 1895, 286; by Im-
perial Conference, 1923, 374, 422
note, 428; by Imperial Conference,
1926, 376, 377; reckoning of Do-
minion ratifications separately,

342, 343; rule of Parliamentary
assent,411-17, 428, 461

Rebellion of 1914 - 15 in South
Africa, 6, 145

Reciprocity agreement of 1911 be-

tween Canada and United States,

288-90; treaties of 1854 and 1871,

284, 291
Recognition of foreign States, how

far necessarily to be granted for

Empire as a whole, viii, 385,
386

Red ensign, with Dominion badg^,
used by merchant vessels of Do-
minions, 270, 271, 272

Referendum abolished in Irish Free
State, 210

R^ency, in United Kingdom and
Ireland in 1789, 237

Registered shipping. Dominion power
over their, 121, 122, 123, 238
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Begistration of British shipping, 234,
238, 239— of inter-imperial treaties xmder
League of Nations Covenant, Art.

18, 348-51; agreements under
Labour Organisation of League,
xiv m

Regulation of land and civil rights
in Dominions, 90-102— of status in Dominions, 87-90

Religion, questions as to, in Do-
minions, 171-7, 202

Religious endowments, 174-7
Reparations, at Peace Conference,

322-4; London Conference on,
1924, 396-8, 476, 476; Young Com-
mittee on, xi; The Hague Confer-
ence on, 1929, xi

Representative of the Crown, 244-53;
see Governor-General

Repugnancy of Colonial legislation,

45, 66; see Colonial Laws Validity
Act

Reservation of Bills by Governor,
36, 44, 46, 46, 48, 49, 69, 73. 112,
204, 206, 207, 208, 211-13, 213-20,
248, 249

Resident Ministers of Dominions,
suggestion of, xv, 307, 308, 482

Resolutions of Imperial Conferences,
effect of, 24-6, 478, 479

Responsible government, grant of,

to Colonies, 3, 29-43
Resumption of diplomatic relations

with U.S.S.R. as affecting Em-
pire as a whole, viii, 386, 386

Rhodes, Cecil, on civilisation test
for political rights, 72; partly re-

sponsible for loss of South-West
Africa to Germany, 297, 298

Riddell, Mr. Justice, on Ontario
confiscatory legislation, 95

Riel, L., case of, 130, 137
R^ht Honourable, style of, 268, 269
Rigidity of Canadian constitution,

199, 200
Ripon, Marquess of. Secretary of

State for the Colonies, lays down
rules for commercial negotiations,
286-8

Roman Catholic Church in Canada,
176, 177, 202

Roman Catholics in Northern Ire-
land, legal protection for, 177

Roman Dutch law in South Africa,
267

Rome, Union of South Africa repre-
sented in, xi

Roos, Tielman, formerly Minister of
Justice in Union of South Africa,

194, 466
Root, Elihu, represents United

States at discussion of revision
of Statute of Permanent Court of
International Justice, 367

Rowell, Hon. N. W., on voting power
of Dominions in League, 329; on
autonomy of Dominions, 339; on
minorities, 341; on war as affecting
Canada, 461

Royal and Parliamentary Titles Act,
1927, xviii, 262

Royal Australian Navy, 166, 167,
163, 166, 166

Royal Canadian Navy, 166, 167, 161;
now reduced to Reserve, 164

Royal Instructions, see Inafcructions
to Governor-General

Royal Mint, Dominion branches of,

118-20
Royal Navy and Dominions, 162-

170
R(wal Proclamation of 1763 as to

Canada, 32
Royal Proclamations as to trading

with the enemy, 314, 316
Royal Victorian Order, Bong’s per-

sonal discretion as to, 267
Rumania, Canada obtains tra^de

advantages under British treaty
with, 413; takes part in Lausanne
Conference, 1922-3, 391

Rush-Bagot agreement of 1817, as
to armaments on Great Lakes, 146

Russell, Lord John, on Colonial
questions, 33, 35, 162, 280

Russia, entente of 1907 with, 306;
shares in treaty of 1911 as to
pelagic sealing, 296; treaty of 1869
with, 279; war menace in 1877-8,
164; see Union of Socialist Soviet
Republics (U.S.S.R.)

St. Lawrence River, constitutional
issues affecting generation of power
on, 414

St. Lucia Bay secured for Natal, 298
St. Pierre and Miquelon, 322
Salisbury, Marquess of, on Egyptian

treaty, 380
Salmond, Hon. Sir John, on repre-

sentation of Empire at Washing-
ton Conference, 1921-2, 388

Salvage, convention on, accepted by
United Kingdom, 126

Samoa, Westmi, formerly Gennan
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poBseesion, nowNew Zealand man-
dated territory, 322, 359, 363

Sarwat Pasha, Premier of Eg3rpt,
proposed treaty in 1927 with
United Kingdom, 380, 381

Saskatchewan, responsible govern-
ment, 40; religions teaching, 202

Scotland and England,Union of, 491;
flag created on, 270; judicial ap-
peals lie to House of Lords, 259

Soots law recognises obsolescence of
statutes, 41

Seal of the realm, see Great seal

Secession, alleged right of, 16, 185-96;
objections to, 490, 491, 496, 497

Secretary of State for Dominion
Affairs and the Colonies, offices at
present combined, views of, on
Imperial Conference, 1926, 13-15,

467; see Dominions Office
for Foreign Affairs, re-

sponsibility of, in matters affecting
the Dominions, 423-5, 448; see

Foreign Office

Secretary to High Commissioner for
South Africa as representative of
British Government in the Union
of South Africa, 481

Seddon, Bt. Hon. Richard, Prime
Minister of New Zealand, 132, 133

Selbome, Earl of. Governor of the
Transvaal, 57

Senate, Canada, defeats grant of
subsidy in 1913 to Imperial Navy,
160; eligibility of women to, 200
note

Separate adherence of Colonies to
treaties, xiii, 279, 280

Separate withdrawal of Colonies
from treaties, xiii, 281, 282

Separate representation of Do-
minions at International Confer-
ences, 308-10, 315-19, 386-411

Serb-Croat-Slovene Kingdom, Cana-
dian advantages under British
treaty with, 413; takes part in
Lausanne Conference, 1922 - 3,
391

Siam, arrangement as to navigation
of Mekong, 382; treaty of 1925
with Unit^ Kingdom, 283; renun-
ciation of extra-territorial juris-

diction in, 434
Sikhs, abortive effort of, to enter

Canada, 79
Singapore base, scheme for (under

reconsideration in July 1929), 166,

167, 474

Sino-Japanese relations, Canadian
attitude towards, 345, 346

Six-Nation Indians, legal stotus of,

in Canada, 66, 67
Slavey, treaty of 1926, 343; accepted
by Canada, 412

Smiddy, Professor Timothy, first

Irish Minister to Washi^ton, 172,
173, 441; recalled to be High Com-
missioner in London, 251

Smuggling treaty of 1924 between
United ELingdom and United
States, xi, xii, 433 note, 449

Smuts, Rt. Hon. J., Prime Minister
of the Union of South Africa, 6,

19, 20, 61, 116, 145, 167, 191, 249,
323, 327, 419, 468, 473, 489

Snowden, Rt. Hon. P., Chancellor of
the Exchequer (1929), asserts
British interests at Hague Repara-
tions Conference, ‘xi

South Africa Act, 1909, 136, 188,
207, 208

South African Branch of Royal
Naval Volimteer Reserve, 169,
168

South African Customs Union, 113
South African Military Command
withdrawn in 1921, 147

South African Republic, war with,
135; expansion of, checked by
United IQngdom, 298; policy of
native subordination, 73; treat-

ment of Indians in, 81
South Australia, responsible govern-

ment, 40; constitution, 43; con-
sensual compact as to church, 172;
no religious endowment, 176; vain
attempt of, to regulate trade in
export of fi^ts, 203

Southern Rhodesia, responsible
government, xviii, 41; relations

with Union of South Africa, 61
South-West Africa, acquired by
Germany, 297, 298; conquered
by Union of South Africa, 146,
462; mandated territory, 369-62;
burgher force, 148; use of air arm,
160; relations to Germany, xvii,

427
Sovereign, see King of United King-
dom

Sovereignty, nature of, 1, 2; internal,

of Dominions, Parts 1. and II.; ex-
ternal, Parts 111. and IV.— of mandated territories, 360-2

Spain, Canadian acceptance of
British treaties with, 412, 413
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Srinivas Shastri^ Bt. Hon., in South
Africa, 84, 85

Stack, Sir Lee, effects of assassina-
tion of, 388

Staff Colleges at Camberley and
Quetta, 140

States of Australia, alterations of
constitution of, 203, 204; honours
in, 264; judicial appals, 54-6, 256,
257; royal instructions to Gover-
nors as to divorce bills, 87

Status, regulation of, in Dominions,
87-90— of Dominions contrasted with
stature, 16; with function, 184

Sterling, F. A., United States Minis-
ter at Dublin, 443

Stout, Bt. Hon. Sir Bobert, Chief
Justice of New Zealand, claims
extra-territorial power for New
Zealand Parliament, 223, 227, 228

Straits between Aegean and Black
Sea, security of, 374

Strathcona, Lord, High Commis-
sioner for Canada (1896-1914), 482

Subsidies to Canadian provinces,
variation of, 200, 201

Succession to the Crown, regulation
of, 263

Suez Canal, Dominion interest in
securitv of, ix, 382, 487

Sugar industiy in Australia reserved
to Europeans, 85, 86

Supremacy of Imperial legislation,

33, 36, 200-13, 229-43
Supreme Court of Canada, appeal to

Privy Council from, 62, 266, 266
of the Irish Free State, appeal

to Privy Council from, xv, 69,
211, 264

of Now Zealand, appeal to
Privy Council from, 267

of Newfoundland, appeal to
Privy Council from, 267

of the Union of South Africa,
appeal to Privy Coimcil from
Apellate Division of, 68, 267

Swaziland, Protectorate controlled
by High Commissioner for South
jAirica, xvi, 68, 71, 481

Sydney Branch of Boyal Mint, 119
Synods, eoclesiastical, Boyal sanc-

tion needed for, 172

Taft, President of the United States
(1909-13), advocates closer rela-

tions of United States and Canada,
289

Talker, Statute of, 1928, 383
Tarm autonomy conceded by Brit-

ish Empire to China, 433
Tariff war between Canada and Ger-
many, 281, 288

Tariffs, domeistio subject under Inter-
national Law, 39; preferential
trade within the Empire, 112-18

Taschereau, M., Premier of Quebec,
201, 262

Tasmania, responsible government,
40; constitution, 43; religious en-
dowment, 176; suffers loss through
navigation law of Commonwealth,
124; bishopric, 171

Taxation of Colonies renounced by
Imperial Parliament, 105

Termination of diplomatic relations
with U.S.S.B. in 1927 applies to
Empire as a whole, 385, 386

Territorial restrictions on Dominion
legislation, 13, 61, 155, 158, 162,
163, 220-8; not applicable to Im-
perial legislation, 221-4

The Hague, «ee Hague
Theodore, Hon. E. G., Premier of

Queensland, 94, 95
Thompson, Bt. Hon. Sir John, Prime

Minister of Canada (1891-^), 99,
123

Tokio, Canadian representative at,

446, 447
Trade, Imperial control in matters

of, 105-18; Irish Free State and
United Kingdom, 193

Trade agreement with Bussian
Government in 1921 terminated
in 1927, 386, 386

Trade in Arms and Opium, League
negotiations as to, 343

Trade Commissioners or Agents of
the Dominions, 293, 452

of United ELingdom in Domin-
ions, 484

Trade relations. Imperial control
over, 34; relaxation of, 105-21

Trading with the enemy, royal pre-
rogative as to, 314, 315

Transvaal, responsible government,
40; native policy, 67, 70; British
Indians, 80, 81; land control, 91;
opposes federation as against uni-
fication of South Africa, 208; re-
publican aspirations, 186

Titties, Dominions and, 44, 48 note,

107, 111, 112, 277-310, 370-436— of Washington (I!onferenoe, 1921-
1922, 163-6, 387-91, 402, 474; rati-
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fied with Parliamentary approval,
415

Treaty for defence of France be-
tween United States and United
Kingdom and France, 399— for the Renunciation of War,
August 27, 1928, ix, 261, 407-11,
413, 416, 463, 464, 466, 469, 470,
499— of Washington, 1871, 284

, 1888, abortive, 286— with Austria-Hxmgary, 279— with Belgium, 1862, 113, 279, 280— with China, 1928, 433— with Egypt, proposed in 1927-8,
380, 381, 470, 471; renewed pro-
posal in 1929, ix, x— with German Zollverein, 1865,
113 279 280— with Germany, 1924, 281, 282, 283— with Honduras, 1899, 281— with Iraq, 1927, 383— with Italy, 1883, 279— with Montenegro, 1882, 281— with Panama, 1928, xiii— with Russia, 1869, 279— with Siam, 1926, 283, 443— with Switzerland, 1866, 279— with Uruguay, 1899, 281

Treaty x>ower, evolution of, for Do-
minions, 277-310; present position
as to, 370-435

Trustee Act, 1926, affects Dominions,
230

Trustee stocks, admission of Domin-
ion securities as, 219, 220

Tvmper, Rt, Hon. Sir Charles, Bart.,
Canadian Minister and High Com-
missioner, negotiations by, 286, 423

Turkey, Chanaq incident, 466-60;
Dominions and treaty of Lausanne,
390 - 6, 476, 478; suggestion of
League intervention in Turko-
Greek dispute in 1922, 342; war
with Greece, 391, 466

Union Act, 1707, 270
Union Jack as National flag, 60, 61,

270-4
Union of Socialist Soviet Republics

(U.S.S.R.), British relations with,
viii, 386, 386, 478; shares in Lau-
sanne Conference, 391; does not
accept British reservations to
Kellogg Pact, 409; see Russia— of South Africa, attitude to Im-
perial Conference, 1926, 6, 19-21,
419; responsible government, 41;

union, 67, 68; nationality, 66;
native policy, 71-4; immigration
restriction, 76, 77; British Indians,
80-4; copyright, 101; martial law,
103, 104; preference, 116-17; cur-
rency, 120; military defence, 136,
136, 147, 148; aid in war, 146;
naval defence, 169, 166, 167, 168;
secession, 186, 186, 188, 191, 192;
alteration of constitution, 207, 208;
judicial appeals, 267; honours, 267;
relation to Permanent Court of
International Justice, 364; South-
West Africa, xvii, 369, 360-2; In-
ternational Labour Organisation,
368; represented at Washington
Conference, 387; attitude to Ja-

E
anese alliance, 391; to treaty of
lausanne, 1923, 393, 396; not

bound by Locarno Pact, 399, 400;
accepts Kellogg Pact, 1928, 409,
410; Parliamentary approval of
treaties, 416; trade relations with
Germany, xvii, 426-9, 496; diplo-
matic representation of, xi, xii,

444, 446; consular representation
of, xii, 462; attitude in Chanaq
incident, 458; interest in acquisi-
tion of Delagoa Bay, 463; claims
right of neutrality, 465, 467-9;
opposes change in constitution of
Imperial Conference, 479; British
representative in, 481; High Com-
missioner, 483; refuses to pay for
naval defence, 490, 496; negotiates
unsuccessfully with Government of
Mozambique, 496; Consul-General
for Mozambique, xii; question of
transfer of native territories, xvi;

appointment of Minister Pleni-
potentiary in London, xiv, xv

United Kingdom, attitude to Im-
perial Conference, 1920, 12, 13, 14,

16, 419; of England and Scotland,
270; of Great Britain and Ireland,

270; of Great Britain and Northern
Ireland, xviii, 252; contribution to
defence, 496; Government of, see

Imperial Government
United States of America, admission

to Permanent Court of Inter-
national Justice, 368, 369; copy-
right le|;islation, 97, 98; flshery
rights m Newfoundland, 291;
halibut fisheries treaty, 370-4;
influence on Australian constitu-
tion, 62; interest in freedom of the
seas, 499; receives diplomatic
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agents from Dominions, xi, zii,

436-43, 446; sends out invitations
to Washington Conference, 386,
387; trade relations with Canada,
284, 289-91 ; votingpowerinLeague
of Dominions unpopular, 386

Unity of diplomatic representation
of Empire, accepted by Canada,
438; by Irish Free State, 440;
formal assertion of, 448-61; ad-
vantages of, 497-9; recognised by
French Government, xi— of Empire in League of Nations,
ix, 328, 343, 347-62; reopgnised by
General Hertzog, 468

Upper Canada, revolt in, 32, 33;
naturalisation question in, 62

Upper Chambers, freedom of Do-
minions to create as desired, 43, 44

Uruguay accepts Canadian pr<mosal
to amend 10 of League Cove-
nant, 336; treaty with, 1899, 281

Vancouver riots, 1907, 292, 293
Vatican State, Irish exchange of

diplomatic representation with, xi
Versailles, treaty of, 1919, Dominion

position under, contrasted with
treaty of Lausanne, 392, 396; in-

terest of Dominions and, 316-24
Veto, royal, of Imperial legislation,

41, 42
Victoria, Queen, 184
Victoria, responsible government,

40; constitution, 43; (hvorce legis-

lation, 87, 88; religiousendowment,
176

Victoria Boyal Commission on Feder-
ation suggests Colonial neutrality
in British wars, 300-3, 463

Volkaatem urges Colonial neutrality,

304
Voting power of Dominions in League

of Nations, restrictions on use of,

329; United States’ objections to,

386, 387

Waitanm, treaty of, 1840, 68
Wakefimd, E. Gibbon, land policy
recommended by, 90, 91

War, constitutional right of Domin-
ions to determine degree of partici-

pation in, 69, 60, 169, 160, 314,
316, 333, 336, 456-62; Dominions
cannot declare or terminate, 411,

463; renounced as instrument of
British policy against Ireland, ix;

when declared by Imperial Govern-
ment affects Dominions, x, 300-4,
463-7 1 ; when possibleunderLeague
Covenant, x, 332

War of 1914-18, 63; Dominion aid
in, 142-6; Dominion autonomy in,

314, 316; effect on military prepar-
ations of Dominions, 146-61; on
question of honours in Canada,
264; shows importance of sea
power, 499

War prerogatives of the Crown, 314,
316; not delegated to GU^vemor-
General, 466

Ward, Ri. Hon. Sir Joseph, Bart.,
Prime Minister of New Zealand
(1906-12, 1928- ), 246, 312, 322,
363, 404, 482

Washington, Dominion representa-
tion at, xi, 436-43, 446, M8, 498

Washington Conference, 1921 - 2,

163-6, 387-90, 402
Watt, Sir Thomas, refutes claim of

right of neutrality for Union of
South Africa, 468, 469

Western Australia, responsible
government, 40; constitution, 43;
native policy, 67, 68; land control,

91; religious endowment, 176
Western Samoa, New Zealand, man-

date for, 369, 363
“White Australia” policy, 136
White Ensign borne by Royal Do-

minion navies, 167
Wilson, Woodrow, President of the
United States (1913-21), 316, 319,
321, 328

Wireless telegraphy, control of use
of, 125, 126

Women, Imperial Act necessary to
confer right of selection to Senate
in Canamt, 200 note

Woodsworth, Mr., Labour represent-
ative in Canadicm Parliament, 346

Woolwich Arsenal, purchase of stores

by Irish Free State from, 149

Young Committee on reparations,

1929, Dominions not represented
upon, xi

Zaghlul Pasha, Egjrptian patriot, 380
Zululand, 103, 135, 137
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