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Tur History of Institutions eannot be mastersd,—can
scarcely be approached,—without an effort. It affords little
of the romantic incident or of the pieturesque grouping which
constitute the charm of History in general, and holds out
small temptation to the mind that requires to be tempted to
the stady of Fruth. But it has a deep valne and an abiding
interest fo those who have courage te work upon it. It
presents, in every branch, a regularly developed series of causes
and eommequences; and abounds in examples of that eontinuity
of life, the realisation of which is mecessary to give the reader
a personal liold on the past and a right judgment of the
present. For the roots of the present lie deep in the past,
and nething in the past is dead to the man who would learn
how the present comes to be what it is. It is true Consti-
tutional History has a point of view, an insight, and a language
of its own; it reads the exploits and characters of men by a
different lig.ht from that shed by the false glare of arms, and:
interprets positions and facts in words that are voiceless to
those who have only listened to the trumpet of fame. The
world’s heroes are no heroes to it, and it has an equitable
consideration to give to many whom the verdict of ignorant
posterity and the condemning sentence of events have con-
signed to obscurity or reproach. Without some knowledge
of Constitutional History it is absolutely impossible to do
justice to the characters and positions of the actors in the
great drama ; absolutely impossible to understand the origin
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" of parties, the development of principles, the growth of nations
in spite of parties and in defiance of principles. It alone can
teach why it is that in polities good men do not always think
alike, that the worst cause has often been illustrated with the
most heroic virtue, and that the world owes some of its
greatest debts to men from whose very memory it recoils.

In this department of study there is no portion more valu-
able than the Constitutional History of England.

I would fain hope that the labour spent on it in this book
may at least not repel the student, and that the result may
not wholly disappoint those friends in England, Germany and
America, by whose advice it was begun, and whose sympathy
and encouragement have mainly sustained me in the under-
taking. To them I would dedicate a work which must stand
or fall by their judgment. And I would put on record my
grateful feeling for the unsparing good will with which my
work in other departments has been hitherto welcomed. A
more special debt I would gladly acknowledge to the two
Scholars who bhave -helped me with counsel and eriticism
whilst passing the book through the Press; to whom I am
specially drawn by their association with my early Oxford
ambitions, and whose patient kindness an acquaintance of now
nearly thirty years has not exhausted.

KerrEL HawL,
Christmas Day, 1873.
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CHAPTER L

INTRODUCTION.

1. Constitutional History.— 2. Its German origin :—in France.—3..In
Spain.—4. In Germany.—5. In England.—6. Analogy of Language.—
7. Of Religion.—8. Of Law.—9. Result of the comparison.

1..THE growth of the English Constitution, which is the Elements of
subject of this book, is the resultant of three forces, whose Hional Hife.
reciprocal influences are constant, subtle, and intricate. These
are the national character, the external history, and the insti-
tutions of the people. The direct analysis of the combination
forms no portion of our task, for it is not until a nation has
arrived at a consciousness of its own identity that it can be
said to have any constitutional existence, and long before that
moment the three forces have become involved inextricably;
the national character has been formed by the course of the
national history quite as certainly as the national history has
been developed by the working of the national character; and
the institutions in which the newly conscious nation is clothed
may be either the work of thé constructive genius of the
growing race, or simply the result of the discipline of its
external history. It would then be very rash and unsafe to
attempt to assign positively to any one of the three forces the
causation of any particular movement or the origin of any par-
ticular measure, to the exclusion of the other two; or to argue
back from result to cause without allowing for the operation of
other co-ordinate and reciprocally acting factors.

But it does not follow that cautious speculation on questions Preliminary
of interest, which are in themselves prior to the starting point, Aestions.
would be thrown away ; and some such must necessarily be dis-
cussed in order to complete the examination of the subject in its

“ B
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2 Constitutional History. [crA®P.

integrity by a comparison of its development with the corre-
sponding stages and contemporary phenomena of the life of other
nations. Of these questions the most important, and perhaps
the only necessary ones, for all minor matters may be compre-
hended under them, are those of nationality and geographical
position ;—who were our forefathers, whence did they come, what
did they bring with them, what did they find on their arrival,
how far did the process of migration and settlement affect their
own development, and in what measure was it indebted to the
character and previous history of the land they colonised %
Germanie o Such a form of stating the questions suggests at least the
English.  character of the answer. The English are not aboriginal, that
is, they are not identical with the race that occupied their home
at the dawn of history. They are a people of German descent
in the main constituents of blood, character, and language, but
most especially, in connexion with our subject, in the possession
of the elements of primitive German civilisation and the common
germs of German institutions. This descent is not a matter of
inference. It is a recorded fact of history, which those charac-
teristics bear out to the fullest degree of certainty. The con-
sensus of historians, placing the conquest and colonisation of
Britain by nations of German origin between the middle of the
fifth and the end of the sixth century, is confirmed by the
evidence of a continuous series of monuments. These show the
unbroken possession of the land thus occupied, and the growth
of the language and institutions thus introduced, either in purity
and unmolested integrity, or, where it has been modified by
antagonism and by the admixture of alien forms, ultimately
vindicating itself by eliminating the new and more strongly
developing the genius of the old.
Infiuence of 2. The four great states of Western Christendom—England,
manic races France, Spain, and Germany—owe the leading principles which
L’éfe'.‘u”i‘;" are worked out in their constitutional history to the same
source. In the regions which had been thoroughly incorporated
with the Roman empire, every vestige of primitive indigenous
cultivation had been crushed out of existence. Roman civilisa
tion in its turn fell before the Germanic races : in Britain it had
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perished slowly in the midst of a perishing people, who were able
neither to maintain it nor to substitute for it anything of their
own. In Gaul and Spain it died a somewhat nobler death, and
left more lasting influences. In the greater part of Germany it
had never made good its ground. In all four the constructive
elements of new life are barbarian or Germanic, though its
development is varied by the degrees in which the original
stream of influence has been turned aside in its course, or
affected in purity and consistency by the infusion of other
elements and by the nature of the soil through which it flows.
The system which has for the last twelve centuries formed the Constitu-
history of France, and in a great measure the character of the ¢ tory o
French people, of which the present condition of that king- race.
dom is the logical result, was originally little more than a
simple adaptation of the old German polity to the govern-
ment of a conquered race. The long sway of the Romans
in Gaul had re-created, on their own principles of adminis-
tration, the nation which the Franks conquered. The Franks,
gradually uniting in religion, blood and language with the
Gauls, retained and developed the idea of feudal subordina-
tion in the organisation of government unmodified by any
tendencies towards popular freedom. In France accordingly
feudal government runs its logical career. The royal power, that
central force which partly has originated, and partly owes its
existence to the conquest, is first limited in its action by the
very agencies that are necessary to its continuance; then it is
reduced to a shadow. The shadow is still the centre round which
the complex system, in spite of itself, revolves: it is recognised
by that system as its solitary safeguard against disruption, and
its witness of national identity; it survives for ages, notwith-
standing the attenuation of its vitality, by its incapacity for mis-
chief. In course of time the system itself loses its original
energy, and the central force gradually gathers into itself all the
members of the nationality in detail, thus concentrating all the
powers which in earlier struggles they had won from it, and
incorporating in itself those very forces which the feudatories
bnd imposed as limitations on the sovereign power. So. its
B 2



4 Constitutional History. [crAP.

Changesin character of nominal suzerainty is exchanged for that of absolute

i sovereignty. The only checks on the royal power had been the

France: feudatories ; the crown has outlived them, absorbed and assimi-
lated their functions ; but the increase of power is turned not to
the strengthening of the central force, but to the personal interest
of its possessor. Actual despotism becomes systematic tyranny,
and its logical result is the explosion which is called revolution.
The constitutional history of France is thus the summation of the
series of feudal development in a logical sequence which is indeed
unparalleled in the history of any great state, but which is
thoroughly in harmony with the national character, forming it

The working and formed by it. We see in it the German system, modified

foudalism. by its work of foreign conquest and deprived of its home safe-
guards, on a field exceptionally favourable, prepared and levelled
by Roman agency under a civil system which was capable of
speedy amalgamation, and into whose language most of the feudal
forms readily translated themselves.

Kindred 3. In Spain too the permanency of the Germanic or of the

e Soths kindred Visigothic influences is a fact of the first historical

;‘i’:‘ﬂi‘f’ importance. Here, upon the substratum of an indigenous race
Bpain. conquered, crushed, re-created, remodelled into a Roman province
more Roman than Rome itself, is superinduced the conquering

race, first to ravage, then to govern, then to legislate, then to unite

in religion, and lastly to lead on'to deliverance from Moorish

tyranny. The rapidity with which Spanish history unfolds it-

gelf enables us to detect throughout its course the identity of the

ruling, constructive nationality. The Visigothic element is kept

to itself at first by its heresy; before the newness of its conver-

sion has given it time to unite with the conquered nation, it is

* forced into the position of a deliverer. The Moorish conquest
compels union, sympathy, amalgamation, but still leaves the appa-

ratus of government in the hands of the Visigothic kings and

nobles; the common law, the institutions, the names are Ger-

manic. Although the history of Spain, a crusade of seven centuries,

forces into existence forms of civil life and expedients of adminis-

tration which are peculiar to itself, they are distinctly coloured

by the pertinacious freedom of the primitive customs ; the con-
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stitutional life of Castille is, in close parallel or in marked
contrast, never out of direct relation with that of Germany and
England, as that of Aragon is with French and Scottish history.
To a German race of sovereigns Spain finally owed the subver-
sion of her national system and ancient freedom,

4. In Germany itself, of course, the development of the primi- General =
tive polity is everywhere traceable. Here there is no alien race, rman

Constitu-

for Germany is never conquered but by Germans; there is much tional
migration, but there is much also that is untouched by migration : ory-
where one tribe has conquered or colonised another, there feudal
tenure of land and jurisdiction prevails : where the ancient race
remains in its old seats, there the alod subsists and the free
polity with which the alod is inseparably associated. The
imperial system has originated other changes ; there are Swabians
in Saxony, Saxons in Thuringia : feudal customs in each case
follow the tenure, but where the feod is not, there remains the
alod, and even the village community and the mark. In the
higher ranges of civil order, a mixed imperial and feudal organi-
sation, which like the Spanish has no exact parallel, retains a
varying, now substantial, now shadowy existence. The imperial
tradition has substituted a fictitious for a true bond of union
among the four nations of the German land. To the general reader
the constitutional struggle is merely one of nationality against
imperialism ; of the papal north against the imperial south;
but under that surface of turmoil the lower depths of national
life and constitutional organism heave conmstantly. Bavaria,
Saxony, Franconia, Swabia have their national policy, and pre-
serve their ancient modifications of the still more ancient customs.
The weakness of the imperial centre, the absence of central legis-
lature and judicature, allows the continued existence of the most
primitive forms; the want of cohesion prevents at once their
development and their extinction. So to deeper study the won-
derful fertility and variety of the local institutions of Geermany
presents a field of work bewildering and even wearying in its
abundance : and great as might be the reward of penetrating it,
the student strays off to a field more easily amenable to philo-
sophic treatment. The constitutional history of Germany is the
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ggﬂg&_ hardest, as that of France is the easiest, subject of historical
tional study. As a study of principles, in continuous and uniform
istory a . .

davelopment development, it lacks both unity and homogeneousness.

principlesin 5, England, although less homogeneous in blood and character,

comparative . . .

purity. is more 80 in uniform and progressive growth. The very diversity
of the elements which are united within the isle of Britain serves
to illustrate the strength and vitality of the one which for thirteen
hundred years has maintained its position either unrivalled or
in victorious supremacy. If its history is not the perfectly pure
development of Germanic principles, it is the nearest existing
approach to such a development!. England gained its sense of
unity centuries before Germany: it developed its genius for
government under influences more purely indigenous: spared
from the curse of the imperial system and the Mezentian union
with Italy, and escaping thus the practical abeyance of legislation
and judicature, it developed its own common law free from the
absolutist tendencies of Roman jurisprudence; and it grew equably,
harmoniously, not merely by virtue of local effort and personal
privilege.

Eg:“m;?“e" In the four great nationalities the Germanic influence is the

Europe.  dominant principle : in England, Germany and France directly ;
whilst in Spain all formative power is traceable to the kindred
Gothic rule.  The smaller states share more or less in the same
general characteristics, Portugal with Spain; Scandinavia with
Germany and England, with whose institutions it had originally
everything in common, and whose development in great things
and in small it seems to have followed with few variations,
translating their constitutional systems into language of its own.

Italy. In Italy the confusion of nationalities is most complete,and Roman
institutions, owing perhaps to the rapid succession of conquerors
and the shortlivedness of their organisations as contrasted with
the permanency of the papal-imperial system, subsisted with
least change. Yet there also, the Northern States through the
German, and the Southern through the Norman connexion,
both moreover having gone through the crucible of Lombard

! Bethmann-Hollweg, Civilprocess, iv. 10. Konrad Maurer, Kritische
“Ueberschauy, i. 47. Gneist, Self-government, i. 3.
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oppression, retain marks of Teutonic impact. The institu-
tions, national and free in one aspect, feudal and absolutist in
another, testify, if not to the permanence, at least to the abiding
impressions of the association. The republican history of the
North and the feudal system of the South, the municipalities
of Lombardy and the parlmments of Naples, are much more
German than Roman.

6. Nor do the great natlonahtles return a different answer
when interrogated by more convincing tests than that of external
history. If language be appealed to, and language is by itself language
the nearest approach to a perfect test of national extraction, the
verdict is in close accordance. The impact of barbarian conguest
split up the unity of the Latin tongue as it did that of the Latin
empire ; it destroyed its uniformity and broke up its construc-
tional forms. But in the breaking it created-at least three great
languages—the French, the Spanish, and the Italian; each
possessing new powers of development which the Latin had lost,
and adapting itself to a new literature, fertile in beauty and
vivacity, far surpassing the effete inanities that it superseded.
The breath of the life of the new literatures was Germanic, varied
according to the measure of Germanic influence in other things.
The poetry of the new mations is that of the leading race: in
South France and Spain Visigothic, in North France Norman,
even in Ttaly it owes all its sweetness and light to the freedom

Eﬂ’ect of

he German
and Gothic
oonquests on

a.nd on new
rature.

which has breathed from beyond the Alps. In these lands the

barbarian tongue has yielded to that of the conquered ; in Spain
and France because the disproportion of the numbers of the two
races was very great; both Franks and Visigoths had become
Romanised to a certain extent before the conquest; and the
struggle with the native peoples assumed in neither case the
character of extermination. In Italy the succession of masters
was t00 rapid to allow a change of language to come into question
among the greater and more abiding part of the people. Of the
Germans of Germany and the English of early times it is scarcely
necessary to speak, for whatever may have been the later modifi-
cations, the influence of the Latin of the fifth century on the lan-
guage of either must have been infinitesimal. No European tongue
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is more thoroughly homogeneous in vocabulary and in structure
than that known as the Anglo-Saxon : it is as pure as those of
Scandinavia, where no Roman influences ever penetrated, and no
earlier race than the German left intelligible traces. Early and
medieval German are also alike unadulterated. The analogy
between language and institutions is in these cases direct : in
Spain and-France the outer garb is Roman, the spirit and life is
Germanic: one influence preponderates in the language, the
other in the polity ; and the amalgamation is complete when the
Gaul has learned to call himself a Frenchman, when the Goth,
the Suevian, the Alan and the Vandal, are united under the
name of Spaniard.

7. The most abiding influence of Rome is that of religion ;
the Roman church continues to exist when the old imperial
administration has perished. Spain, Gaul and Italy, even
‘Western Britain and Western Germany, retain the Christianity
which Roman missions have planted.  Yet in this very depart-
ment the importance of the new spring of life is specially
conspicuous. Spain alone of the four nations owes nothing to
German Christianity. Her religious history is exactly analogous
to that of her language : after a century’s struggle the Visigoth
and the Suevian become Catholic. In France and Western
Germany, which had been Christianised mainly under the
imperial influences, and had developed an independent theology
during the Roman period, the influx of the Franks and their
subsequent conversion produced a complex result. The Chris-
tianity which had stood out against Visigothic indifference or
intolerance, withered under Frank patronage. .The secular
tendencies of the imperial religious administration expanded
under the Merovingian imitators, and had it not been for the
reformation begun by Boniface and worked out under the auspices

‘of the Karolings, the Gallican church might have sunk to the

level of the Italian or the Byzantine. But the same Austrasian
influences which revivified the composite nationality, breathed
new life into the fainting church, drawing from England and the
converted North new models of study and devotion. The
labours of English missionaries in German Saxony helped to
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consolidate and complete in both church and state the Germanic
empire of the Karolings. The Austrasian domination was more
purely Germanic than the Neustrian which it superseded.
Charles the Great, as the reformer of the church and founder of
the modern civilisation of France, was a German king who
worked chiefly by German instruments.

8. In the domain of Law the comparison is equally clear. Influenee of
The number of possible factors is small: the primitive codes of customs on
the conquerors, the Roman law under which the conquered were law of the
living, and the feudal customs which were evolved from the rela- mations.
tions of the two races. For there remain no original vestiges of
the indigenous laws of Spain and Gaul, ard it is only from
Irish and Welsh remains of comparatively late date that we find
that the Celtic tribes had any laws at all.

The common law of Spain is throughout the medieval period Spain.
Germanic in its base : although the written law of the Visigoths is
founded on the Theodosian code, and the so-called Roman natives
lived by Roman law, the fueros which contain the customary
jurisprudence are distinctly akin to the customs of England
and Germany ; the wergild and the system of compurgation,
the primitive elements of election and representation, are clearly
traceable!. Tt is not until the fourteenth century that the civil
law of Justinian supersedes the ancient customs, and then with
its invariable results.

Medieval France is divided between the feudal customs of the France. ;
North and the personal law of the South, which last was chiefly
based on the Theodosian and earlier Roman jurisprudence. The
former territory is more Frank in population, nearer to the
German home, and bears more distinct marks of Karolingian
legislation ; the latter, before the Frank conquest, has borne the
successive waves of Visigothic and Burgundian invasion, and has
strengthened through them, or imparted to them, its own legal
system as developed under the Romans. Of the great exposi-
tions of feudal custom, most are from Northern France : the

! Dunham, History of Spain and Portugal, iv. 109-118 : from Edinb.

Review, No. 61 (an article attributed to Palgrave). Palgrave, Common-
wealth, pp. 128-131, '&c. Lea, Superstition and Force, p. 65.
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libri feudorum were compiled by Lombard lawyers from the acts
of the Franconian and Swabian emperors; and the Assizes of
Jerusalem are based on the work of a Lotharingian lawgiver.
The essence of feudal law is custom, and custom escapes the
jealousies and antipathies that assail law imposed by a legislative
centre : it grows and extends its area by imitation rather than
by authority : and the scientific lawyer can borrow a custom of
feudal jurisprudence where he cannot venture to lay down a
principle of Roman law. Hence the uncertainty of detail con-

- trasted with the uniformity of principle in feudal law.

Germany, except in the few Capitularies of the Frank sove-
reigns, has no central or common written law ; even the Capitu-
laries are many of them only local in their operation : she does not
except by way of custom adopt the Roman civil law; her feudal
law is, like the feudal law elsewhere, based on the Frank cus-
tomals. Her common law, whether sought in the jurisprudence
of the Alemanni, the Franks and the Saxons, or enunciated in
the Sachsenspiegel and the Schwabenspiegel, is primitive, just
as all her lower range of institutions may be said to be; it
subsists but it does not develop.

England has inherited no portion of the Roman legislation

law based on €xcept in the form of scientific or professional axioms, intro-

early
manic
usages.

General
result.

duced at a late period, and through the ecclesiastical or scholastic
or international university studies. Her common law is, to a
far greater extent than is commonly recognised, based on usages
anterior to the influx of feudality, that is, on strictly primi-
tive custom ; and what she has that is feudal may be traced
through its Frank stage of development to the common Germanic
sources .

9. The result of this comparison is to suggest the probability
that the polity developed by the German race on British soil is
the purest product of their primitive instinct. With the excep-
tion of the Gothic Bible of Ulfilas, the Anglo-Saxon remains are
the earliest specimens of Germanic language as well as literature,
and the development of modern English from the Anglo-Saxonisa

1 Brunner, in Holtzendorff’s Encyclopadie,.pp. 326, 227.
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fact of science as well as of history. The institutions of the The German
Saxons of Germany long after the conquest of Britain were the the paternal
most perfect exponent of the system which Tacitus saw and ;l‘x’i English
described in the Germania ; and the polity of their kinsmen in

England, though it may be not older in its monuments than the

Lex Salica, is more entirely free from Roman influences. In

England the common germs were developed and ripened with the

smallest intermixture of foreign elements. Not only were all the
successive invasions of Britain, which from the eighth to the

eleventh century diversify the history of the island, conducted

by nations of common extraction, but, with the exception of
ecclesiastical influence, no foreign interference that was not

German in origin was admitted at all. Language, law, custom

and religion preserve their original conformation and colouring.

The German element is the paternal element in our system, .
natural and political. Analogy, however, is not proof, but illus-

tration : the chain of proof is to be found in the progressive
persistent development of English constitutional history from

the primeval polity of the common fatherland.
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CHAPTER II.

CAESAR AND TACITUS.

10. Caesar’s account of the Germans.—11. General bearing of it.—12. Ger-
mania of Tacitus.—13. Traces of constitutional organisation; Land.—
14. Ranks.—15. Administration.—16. Councils and Courts of Justice.
—17. The host.—18. Territorial divisions.—19. General deductions.

10. THE earliest glimpses of the social and political life of our
forefathers are derived from Caesar, who has in one passage of
the Commentaries compressed into a few lines all that he could
ascertain about the Germans in general; and in another de-
scribes, with very slight variations, the Suevi, whom he believed
to be the greatest and most warlike of the kindred tribes.
After contrasting the religion of the Germans with that of the
Gauls, and praising the industry, chastity and hardiness of their
lives, which he describes as divided between hunting and the
study of arms!, he proceeds to remark that they do not devote
themselves to husbandry, but live chiefly on milk, cheese and
flesh. No one has a fixed quantity of land or boundaries that
may be called his own, but the magistrates and chiefs assign
annually, and for a single year'’s occupancy, to the several com-
munities, larger or smaller, whom the tie of common religious
rites or consanguinity has brought together, a portion of.land,
the extent and situation of which they fix according to circum-
stances. The next year they compel them to move elsewhere.
Of this institution many accounts are given; one reason is that
the people may not he induced by habitual employment in Lus-

1 Caesar, de Bello Gallico, vi. 21.



Caesar’s notices of the Qermans. 13

bandry to exchange for it the study of arms; another that they Reasons for
may not devote themselves to the accumulation of estates; that

the more powerful may not expel the meaner from their posses-

sions; that they may not be led to built houses with too great

care to avoid heat or cold; that they may prevent the growth

of avarice and through it the creation of factions and dissen-

sions; and that the gemeral body of the people may be kept
‘contented, which can be the case only so long as every man sees

himself in material wealth on a level with the most powerful of

his countrymen®.

Of the several political communities, nations or states as they Isolation of

may be called, the greatest glory is the extent of unpeopled land forritoies.
which surrounds their territory, and which they have devastated.
They regard it as a peculiar mark of prowess that their old
neighbours have fled from their settlements for fear of them,
and that no new comer has ventured to approach them. There
is policy moreover in the plan; it is a guarantee of public
security ; sudden invasion is an impossibility.

When one of the states engages in war, offensive or defensxve, Want of
special officers are chosen to command, with power of life and central or.
death ; in time of peace there is no common or central magis- ganisation.
tracy, but the chiefs of the several divisions, ¢ principes regionum
atque pagorum, administer justice among their people, and do
their best to diminish litigation. Predatory expeditions under-
taken beyond the borders of the particular state do not involve
any infamy; on the contrary, they are openly regarded as expe-
dient for the training of the young, and for the encouragement
of active enterprise. One of the chiefs offers himself in the warlike
public assembly as the leader of such an expedition and calls o p Cxpeditions.
volunteers to join him ; as soon as the announcement is made,
those warriors who approve the cause and the man rise up and
promise their aid, amidst the applause of the assembled people.

If any of those who are so pledged betray their engagement,
they are regarded as deserters and traitors, and no trust is ever
after reposed in them.

1 Caesar, de Bello Gallico, vi. 23.
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The rights of hospitality are held sacred; it is strictly for-
bidden that any should injure the strangers who for any reason
whatever may visit them ; they are considered as sacred; every
house is open to them, and every one will share his fare with
them?. There had been a time when the Gauls were superior
in prowess to the Germans, and even threw their colonies across
the Rhine, but matters were now altered ; the Germans had re-
tained their simplicity, poverty and hardihood, the Gauls had-
grown so used to defeat that they had ceased to claim equality
in valour?,

The description of the Suevi is in one or two points more
circumstantial ; their normal condition seems to be war, aggres-
sion for the purpose of conquest: they have a hundred terri-
torial divisions, or pagi, each of which furnishes to the host a
thousand champions; the rest stay at home and provide food
for themselves and the warriors®. After a year's service the
warriors return home and till the land ; their places are sup-
plied by the husbandmen of the previous year; so agriculture
and warlike discipline are perfectly maintained. But private
and separate estates of land do not exist, and the term of occu-
pation is restricted to the year. Like the kindred tribes, the
Suevi find employment in hunting, live on animal food, and
possess great strength and power of endurance®. They also are
proud of having no neighbours ; on one side devastated territory
for six hundred miles testifies to their victorious might and
forms a barrier against invasion, on another side lies a tribu-
tary nation which they have reduced to insignificance in point
of power®.

This sketch, drawn by one of the greatest statesmen of the
world, has a value of its own : and, as a first attempt to charac-
terise the race from which we spring, it has a special interest.
But the details are scarcely distinct enough in themselves to
furnish a trustworthy basis of theory, and even when inter-

1 Caesar, de Bello Gallico, vi. 23. 2 Tbid. vi. 24.

3 Just a8 in Alfred’s war with the Danes in A.D. 894 he divided his force
into two bodies, so that one half was constantly at home, the other half in

the field. Chron. Sax. A.D. 894. Cf. Horace, Od. iii. 24. vv. 11-16.
£ Caesar, de Bello Gallico, iv. 1. & Ibid. iv. 3.
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preted by later notices they contain much that is obscure. Solouring of
Caesar wrote from the information of Gallic tribes who natu- picture.
rally exaggerated the qualities of their triumphant rivals; and

he himself dwells chiefly on the points in which the Germans
differed from the Gauls. To this must be attributed the stress

laid on the equality of the common lot, on the discourage-
ment of party struggles and personal litigation, and on the tem-
perance and voluntary poverty which must have especially struck

him in contrast with the neighbour nation which was now rapidly
becoming mercenary, and, in the decay of liberty, devoting itself

to the acquisition of wealth.

11. The general impression derived from' the outline is, that He saw the
the tribes whom Caesar knew by report were in a state of Zﬁbéfo‘g“
transition from the nomadic Tife to that of settled cultivation. ™™
The nations had. their defined territory surrounded by a belt of
unpeopled or subject land. But within the national area, the
customs of pastoral life still prevailed ; the smaller communities
moved annually in search of fresh pasturage; they cultivated
only enough land to supply the year’s provision of corn, chang-
ing their occupancy every year, and having accordingly no per-
manent homesteads or substantial dwelling-houses!. The tie
which united these smaller pastoral communities was simply
that of kindred; not that the social organisation depended on
nothing else, for the maintenance of the common peace and the
administration of justice were provided by the tribal magistracy,
but that the ideas of settled iomes and the obligations of perma-
nent neighbourhood were realised only in the form of relationship.

Except for war the tribal communities had no general organi-
sation ; in war they followed leaders chosen for the particular
occasion. The predatory expeditions which under the approval
of the state were carried on by voluntary leaders, were not
managed through the machinery of the state, or by warriors
who were permanently attached to their captains; they volun-
teered and were bound by honour to their leaders only for the

1 See Bethmann-Hollweg, Civilprocess, iv. 79. Kemble, Saxons, i. 40,
rejects the testimony of Caesar on this point ; see, on the whole question,
‘Waitz, Dentache Verfassungs-Geschichte (Kiel, 1865), i. 93-105.
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Small particular expedition®. In national wars, like those in which

amount .1 . . . .

mﬁm the S}len lived, tl.le whole population took part in active service
and in reserve in. alternate years; and their armies were
arranged according to the contingents which represented the
tribal sub-divisions. The only judicial organisation was that of
the sub-divisions; their magistrates allotted the land annually,
and administered justice : but, though there was no central magis-
tracy, there was a national council which determined on wars
and peace, and gave public sanction to volunteer enterprises.

It is obvious that such a state of things must be transitional :
that the determination of the territorial bounds of the nation is
not permanently consistent with internal nomadic migrations,
but can only allow them so long as the area is vastly too wide

Indistinet- for its inhabi.ta.nts. Nor is it conceivable that war should be the
Cacsar's out- sole occupation of any tribe so far advanced in civilisation as
) the general description implies. The account of the Suevi can
be true only of the populations bordering on Gaul or on the
empire, which were kept on the defensive by the news of the
approach of the Romans, or were still affected by the great
migratory wave which had begun its course half a century
before. Of the tribes of interior Germany we learn nothing
directly, and can only infer from the looser details that their
political and social organisation was very slight; consisting
mainly in the tie of kindred and local connexion under numerous
chiefs who, whether chosen by the communities or inheriting
power from their fathers, were independent one of another,
united only by tribal name and of equal rank in the tribal
council. We must look to Tacitus for the filling in of details
as well for the clearer, broader, and more definite elaboration
of the outline®.

12. Tacitus wrote about a century and a half after Caesar.

During this period the Romans had been constantly in collision

1 See Waitz, Deutsche Verfassungs-Geschichte, i. 355-357. Bethmann-
Hollweg, Civilprocess, iv. 93. Konrad Maurer, Kritische Ueberschau,
ii. 418, .

2 On the relation between Caesar and Tacitus in this point see Zeuss,
Die Deutschen und die Nachbarstimme, pp. 52 sq. ; Bethmann-Hollweg,
Civilprocess, iv. 71, 73.
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with the Germans, and the knowledge they now possessed of The Ger:
them must have been direct, abundant, and explicit. The Ger- Tacitus.
mania is an inestimable treasury of facts and generalisations,

but it is not without many serious difficulties ; arising partly

from the different stages of civilisation and political organi-
sation which they must be supposed to have reached. In
-attempting to compress into a general sketch the main features

of so large a family of tribes, the historian is scarcely able to

avoid some inconsistencies ; and it is possible that his eye was
caught in some instances rather by the points in which German
institutions were contrasted with Roman ones’, than by those
which expressed their essential character. But of the general
faithfulness of the outline we have no doubt : the little inconsis-
tencies of detail serve to preserve additional facts; and the
generality of statement enables us to obtain the idea of the
common Germanic system, which is approximately true of it

at every stage of its early development, although there may

never have been a time at which the whole description in its

exact details was true of any portion of it.

Getms.n.y a8 described by Tacitus was a vast congeries of fe‘gfglsﬂnd
tribes, indigenous and homogeneous throughout : speaking the unify of the
same language, worshipping the same gods; marked by com- races.
mon physical characteristics and by common institutions, but
having no collective name in their own tongue and no collective
organisation®. They were singularly free from the commixture
of blood with foreign races; their primitive traditions and
mythology were altogether their own. They had, as in Caesar’s
time, their own breeds of cattle, and their only wealth was the
possession of herds®. Money and merchandise were of little

! No one now believes the Germania to be a satire on Rome, as was
once the case. Waitz, Deutsche Verfassungs-Geschichte, i. 21. See also
Guizot, Civilisation in France (ed. Hazlitt), i. 418.

?* Tac. Germania, cc. 1-3. On the origin of the name Germania see Waitz,
D.V.G. i. 24 ; he rejects all German derivations, and concludes that it is
originally Gallic, the name given (as Tacitus indicates) by the Gauls first
to the Tungri and afterwards to all the kindred tribes. The meaning may
be either ¢good shouters’ (Grimm, Geschichte der Deutschen Sprache,p. 787),
or, according to other writers, ¢ East-men’ or ‘ncighbours.’

* Tac. Germ. ¢. 5, Caesar, de Bello Gallico, vi. 26 ; Grimm. Geschichte
der Deutschen Sprache, pp. 28-42. '

c
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account with them. They had no cities, nor even streets in
their villages; their buildings were rudely put together from
rough undressed materials®. Their chastity and regard for
marriage, the plainness and simplicity of their dress, their
general temperance and sobriety, are still strongly marked. In
most of these points there is no difference between the accounts
of the two great historians; but in the time of Tacitus the love
of hunting has declined, and the warriors spend the seasons of
peace in lazy enjoyment?; they have begun to use wine and
that not in moderation, and they have become inveterate and
business-like gamblers®, Agriculture of a simple description,
and for the growth of wheat only, would seem to have
increased ; and the freemen and slaves alike bave settled
homes. Local organisation, too, is either much more largely
developed, or forms a more prominent part of the general
description.

It would be rash to affirm that these latter particulars prove
a definite progress in civilisation since the days of Caesar; but
in some respects such an advance was a necessity. The increase
of population and the extension of settlements involve the
diminution of the number of animals of chase, and may account
for the disuse of hunting and the absolute necessity of enlarged
agriculture. The continuous struggle with the Romans may
account alike for the creatton of a more purely military spirit
among the warriors, and for the misuse of their scarce and
ungrateful seasons of leisure. But further than this it is scarcely
safe to go ; and it is unadvisable to undervalue the quantum of
civilisation which had been attained in the time of Caesar, in
order to point more graphically the bearing of Tacitus's enco-
mium* With all the drawbacks he mentions, there can be no
doubt that the general tone of society and morality, so far as
he knew it, was far higher in Germany than at Rome, ¢ plus-
que ibi boni mores valent quam alibi bonae leges®.” It is, how-

1 Tac Germ. c. 16. 2 Tbid. cc. 15, 22. 8 Tbid. c. 24.

4 Niebuhr thought that the Germans of Tacitus’s time were not more
uncivilised than the Westphalian and Lower Saxon peasants of his own

time. Waitz, Deutsche Verfassungs-Geschichte, i. 29; Bethmann-Hollweg,
Civilprocess, iv. 71, 72. s 3 Germ e.19.
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ever, on points of social and. political organisation that our
greatest debt to Tacitus is owing..

13. Although the pursuit of agriculture is now general, the Common

wealth of the Germans consists chiefly if not solely in their 45
herds of cattle: for these the vast tracts of forest and unen-
closed land afford abundant pasturage, and for the purpose of
pasturage no particular appropriation of the soil is needed. The
wide forests and untilled plains are common property. But there
is not yet apparently any separate ownership even of the culti-
vated land. True, we read no longer of the annual migrations
of families or small communities from one portion of the territory
of the tribe to another. The village settlements are permanent, Character of
and the dwellings substantial and extensive. But the arable sottloments.
land is occupied by the community as a body, and allotments,
changed annually, are assigned to the several freemen according
to their estimation or social importance!. The extent of waste
land prevents- any difficulty in the supply of divisible area.
The arable area is changed every year, and there is abundance
over®; for they do not attempt to utilise by labour the whole
productive power or extent of the land, in planted orchards,
divided meadows, or watered gardens; the only tribute levied
on the soil is the crop of corn®

Still, property in land can scarcely be said to be altogether Several
unknown®. The villagers choose places for their homesteads.as fogerm
the supply of water, wood, or pasture tempts them. Their

! Tac. Germ. c. 26. * Agri pro numero cultorum ab universis in vices (al.
vicis) occupantur, quos mox inter se secundum dignationem partiuntur.’
If the reading in vices’ be retained and the annual change of allotment
be understood, this passage must be translated, ¢ The fields are alternately
occupied by the whole body of cultivators according to their number, and
these they afterwards divide among themselves according to their individual
dignity.” But Dr. Waitz prefers to read vicis, and to understand the state-
ment as referring to initial occupation ;—*The lands are occupied by the
collective townships according to the number of cultivators, and these they
afterwards divide among themselves (the cultivators) according to their
dignity.” The passage is confessedly one of great difficulty. for an
account of the very numerous interpretations Waitz, D. V. G. i. 132-137.
8ee also G. L. von Maurer, Einleitg. pp. 5, 6.

? Tac. Germ. c. 26. ‘Arva per annos mutant et sugerest ager.” See
Kemble, Saxons, i. 40, and p. 15 above. ® Tac. Germ. c. 26.

¢ Private possession of land is regarded as introduced after the Volker-
wanderung (Bethmann-Hollweg, Civilprocess, iv. 15) and, in regions not e

C2
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buildings are not erewded upon one another!: in collective
villages or in solitary farmsteads each man has his own house
and a space of ground surrounding it. Even if this arrange-
ment, as Tacitus states, is the result of their dislike of neighbours
or of their fear of fires, it is unnecessary to limit it by such
considerations : the homestead of the rich and poor freemen
alike must have ineluded granaries, cow-houses, and stack-yards®.
And in this no one but the owner could have any right. It is
possible that it contained land enough to furnish hay for the
winter, for Tacitus mentions no annual re-apportionment of
meadow-ground, although it is more probable that that was
allotted on the same principle as the arable. But on any
hypothesis the freeman had complete and several property in
his homestead ; he had a definite share in the arable field,
annually assigned by the community iteelf, varying in situation
and quality, but permanert in every other particular; and he
had an undefined but proportionate right to the use of the
common woods and pastures?,

In this very general statement it may be thought that a
distinct advance may be traced on the land system described
by Caesar; the nomad stage has ceased®, the communities have
settled seats and each man his own home. It is however
uncertain whether the tribes which Caesar describes as nomad
are the same as those which Tacitus describes as settled ; it has
been contended that Caesar misled Tacitus and that Tacitus
misunderstood Caesar. But the mere interpretation of the rela-
tion between the two authors does not affect the material truth
of Tacitus's pieture. The member of the community had a fixed

affected by that change, as a development consequent on the improvements
of agriculture, and strictly regulated by jealous custom. Bethmann-Hollweg,
Civilprocess, iv. 16 ; G. L. von Maurer, Einleitg. pp. 93 sq.; Palgrave, Com-
monwealth, pp. 71, 93, &ec.

1 Tac. Germ. c. 16. The houses in the villages are separated from one
another; other houses are built apart wherever the settler chooses: the
difference between the village-life and the separate farm-life already appear-
ing. Waitz, D.V.G. i. 108-110.

1 See Waitz, D. V. G.i. 113. Tacitus (Germ. c. 16) mentions subterranean
storehouses.

3 Waitz, D. V. G. 1. 115-118; G. L. von Maurer, Einleitg. pp. 139-152.

1 Waitz, D. V. G, i 33, ‘

'
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share of a changing area of cultivated land, a proportionate
share in the common pasturage, and a house and homestead
of his own?,

14. But was this absolute equality in the character of the Differences
hold on land a sign of social equality in other relations of life? of ranks.
Although there is apparently no difference in the political status
of all the fully qualified freemen, there are unmistakable grades of
class and rank. There are distinctions of wealth, although wealth
consists of cattle only. There are distinctions of blood, some
are noble and some are not; and of status, there are nobiles,
tngenui, liberti, and servi®. There is further a distinct array of
official personages, principes, duces, sacerdotes, reges®. Of these
differences, that based upon wealth does not require discussion,
except so far as it implies a pre-eminence which would be
marked by a larger allotment of arable land, and the possession
of a larger homestead. Tacitus, in the obscure passage in which
he describes the apportionment of the land, mentions the dig-
natio* or estimation of the individual, as one of the priunciples
of partition. The annual re-allotment involves an equality of P 1112,116 o
subdivisions, but does not preclude the possibility of two or dlotments.
more subdivisions being assigned to the same person. Th
wealth in cattle involves of necessity a proportionate enjoyx:%
of pasture and meadow, and the employment of servile cultiva-
tors implies an inequality in the shares of the arable which they
eultivate for their respective masters. And the privilege which . -
of necessity is granted to the rich man, can scarcely be withheld
from the nobleman or magistrate who may demand it, if he pos-
sesses servants enough to cultivate a larger share than that of the
simple freeman. But the inequalities in the use or possession of
the land involve no inequalities in social and political rights®.

! The whole property, homestead, arable and pasture together, bore the
name of Hube, hoba, in Germany ; :md was the higid, terra familiae, man-
sus, cassate or hide of the Anglo-Saxons. G.L.von Maurer, Einleitg. pp.
"9-'1{&3:. Germ. cc. 7, 24, 25, 44 ; Grimm, Rechtsalterthiimer, pp. 227, 308.

3 Tac. Germ. cc. 7, 10, 11, 14,

4 Ibid.c. 26 ; df'gm'tatcm is Grimm’s reading ; dignationem the common
one.

5 Waitz, D.V. G. i. 218. Kemble (Saxons, i. 135) seems to oonfound
the nobilis with the princeps. See too Grimm, R. A, p. 280,
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The distinction between the nobiles and the ingenui must be
taken in its ordinary sense: the nobility can be only that of
descent, either from ancient kings, or from the gods, or from the
great benefactors and military leaders of the race’. It is on the
ground of nobility that the kings are chosen in the tribes that
have adopted-a monarchical government?; pre-eminent nobility,
like great age, entitles a man to respectful hearing in the tribal
councils, and to special rank in the comitatus of the magistrate
to whom he attaches himself®; but it confers no political
privilege, it involves no special claim to the office of magistrate
or leader in war?, or to the right of having a comitatus or fol-
lowing such as belongs to the magistrate. The ingenuus or
simple freeman is in every point except descent the equal of the
noble, But it may be questioned whether freedom or nobility of
birth implies in itself the possession of political rights. The young
men are, until they are admitted to the use-of arms, members of
the family only, not of the state®. When they come to years of
discretion, and the voice of ‘the nation permits it, they are
formally invested with a shield and spear either by the magis-
trate, or by father or kinsman, in the assembled Council. This
investiture, or emancipation as it may be deemed, may entitle
them to an honourable place in the host, but scarcely to a voice
in the Council until they have obtained by inheritance or allot-
ment their share in the common land é.

On this point however Tacitus is silent. Nor can we discover
from his words whether the lbert: or freedmen, whom he men-
tions as constituting an important element in the tribes that
are governed by kings?, possessed more than merely personal

- 1 Bethmann-Hollweg, Civilprocess, iv. 85. Cf. Tac. Germ. c. 13, ‘ magna
patrum merita.” Waitz, D.V.G. i. 189-191 ; Grimm, R. A. pp. 265 sq.

2 Tac. Germ. c. 7. ® Ibid. ce. 11, 13.

* Yet most of the principes mentioned in Tacitus are of noble birth:
hence it is argued that nobility gave a presumptive if not exclusive claim
to office. See Bethmann-Hollweg, Civilprocess, iv. go. Waitz, D. V. G.
i. 221, maintains that there is no such connexion, and it cannot be

roved.
P 5 Tac. Germ. c.13. ‘Ante hoc domus pars videntur, mox reipublicae.’

¢ Waitz, D. V. G. i. 323, 324 ; Sohm, Frénkische Reichs- und Gerichts-
verfassung, pp. 545-558. .

7 Tac. Germ. c. 25. Cf. Waitz, D. V. G. 1. 174.
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freedom. Tt is most improbable on all analogies that they
possessed any political rights.

The unfree or servile class is divided by Tacitus into two®: The servils
one answering to the coloni of Roman civilisation, and the
other to slaves. Of the former each man has a house and home
of his own. He pays to his lord a quantity of corn, of cattle, or
of clothing; he must therefore hold land on which to grow the
corn and feed the cattle, and this land is of course a portion
of his lord’s. Possibly the more dignified and richer freemen
cultivate all their lands by these means ; but if the analogy with
the Roman coloni holds good ?, the servus is personally free except
in relation to his lord and his land, neither of which he can
forsake. His condition is not a hard one; he is very rarely The cultiva-
beaten or forced to labour ; but if his lord kill him, as sometimes class.
may be done in passion, it is done with impunity ; no satisfaction
can, it would seem, be recovered by his family. The origin of this
servile class may be found in the subjugation, by the tribe, of the
former occupiers of the land ; a process which in the nomadic
and warlike phase of public life that had now passed away, must
have been by no means uncommon, and which may have even
created a subject population, cultivating the land of the tribe in
immediate dependence on the state or king. There is no reason
to suppose that the depressed population were other than German
in origin, although of course unconnected by any tribal tie with
their masters. Even the sons of the poorer freemen may be
supposed to have taken service as cultivators under the richer
men or on the public lands.

The second class of servi ¢ontained those who had lost their The slaves.
freedom by gambling ; possibly also prisoners of war : of penal
servitude there is no distinct trace. This cannot have been

! Tac. Germ. cc. 24, 25 ; Grimm, R. A. pp. 300, 301; G. L._von Maurer,
Hofverfa-sg. i. 5 8q.

* Savigny has collected and arranged all the materials for the history of
the colonus in a paper translated in the Philological Museum, ii. 117: he
carefully points out that, notwithstanding a close analogy, there is no his-
torical connexion whatever between the Roman coloni and the German
serfs; pp. 144, 145. Seealso Waitz,D. V.G.i. 1758q. G. L. von Mauter,
Hofverfassg. 1. 27-37, 385-387.



The official
magistracy.

The
. c:.;mt‘g. sel in_ the_closest manner to the chieftain of their choice.

g

N

.

24 : Constitutional Histéfy. [crap.

a large body : the gamblers were generally sold, the possession
of such victims being no credit to the owner 1.

The principes, or official magistracy, have of course pre-emi-
nence in dignity and privilege. They are elected in the national
asgemblies, and receive a provision in the shape of voluntary
offerings or distinct votes of corn and cattle, made by the state
itself 2. Such votes imply the existence of some state domain or
public land, the cultivation of which must have been performed
by servi or coloni ; and the natural tendency of such an arrange-
ment would be to annex some portion of the territory as an offi-
cial estate to the dignity of the princeps. It is clear that it had
not reached this stage in the age of Tacitus®. Outside of his
official authority, the chief or only privilege of the princeps was
the right of entertaining a comitatus®. '

This was a body of warlike companions, who attached them-

They were in many cases the sons of the nobles who were ambi-
tious of renown or of a perfect education in arms. The princeps
provided for them horses, arms, and such rough equipment as
they wanted. These and plentiful entertainment were accepted
fnstead of wages®. In the time of war the comites fought for
their chief®, at once his defenders and the rivals of his prowess.
For the princeps it was a disgrace to be surpassed, for the comites

! Tac. Germ. c. 24.

3 ¢« Eliguntur in iisdem conciliis.” Tac. Germ. c. 12. ‘ Mos est civitatibus
ultro ac viritim conferre principibus quod pro honore acceptum etiam neces-
sitatibus subvenit.” Ibid. c. 15. This is the origin of the naturalia of the
Frankish, and perhaps of the feorm-fultum of the Anglo-Saxon, kings.
Kemble, Saxons, ii. 31. :

3 Waitz, D. V. G. i. 255.

¢ Whether the right of comitatus was attached to the office of king and

inceps is a matter of dispute; Bethmann-Hollweg, Civilprocess, iv. 93.

aitz (D. V. G. i. 228-237) regards it as exclusively so. Konrad Maurer,
arguing that in early stage of society the companions and free servants of
the princeps would be the same, inclines to regard the comites of the princeps
as corresponding with the servants of private persons. Krit. Ueberschau,
ii. 396-403. However this may be, it 18 enough for our purpose to remark
that it was only the princeps who could give a public status and character
to his comites.

5 ¢« Nam epule et quanquam incompti, largi tamen, apparatus pro stipendio
cedunt.” Tac. Germ. c. 14. The warhorse and spear were the gift of the
princeps and the origin of the later heriot.

¢ ¢ Principes pro victoria pugnant, comites pro principe.” Tac.Germ. c. 14.
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it was a disgrace not to equal the exploits of their leader, and Tie ofthe
perpetual infamy to retire from the field on which he had fallen. princeps.

They were bound by the closest obligation to defend and protect

him, and to ascribe to his glory their own brave deeds'. In the

body thus composed, there were grades of rank determined by the

judgment of the princeps®: and a high place in the comitatus

was an object of ambition to the noble youth just as much as

the possession of a numerous and spirited body of retainers was

to his patron; who found that his dignity, strength, glory, and

security depended in no small degree on the character of his

followers. The pﬁnceps who entertained such a company, was

renowned both abroad and at home ; he was chosen to represent

his nation as ambassador ; he was honoured with special gifts;

and sometimes the terror of his name would put an end to war

before blood had been shed. War was the chief if not the sole Their em-
. ployments.

employment of the comites : when there was peace at home, the

youth sought opportunities of distinguishing and enriching them-

selves in distant warfare. In the times of forced and unwelcome

rest they were thoroughly idle ; they cared neither for farming

nor for hunting, but spent the time in feasting and sleep®. The

comitatus is one of the strangest but most lasting features of

early civilisation, partly private and partly public in its character,

and furnishing a sort of supplement to an otherwise imperfect

organisation. The strong and close bond of union thus described

by Tacitus can scarcely be the same institution as the voluntary

and occasional adhesion to a military leader, which Caesar

mentions in connexion with the aggressive expeditions of his own

time*; but the one may have grown out of the other. Glory

1 Tac. Germ. c. 14. “Sua quoque fortia facta gloriae ejus assignare praeci-

um sacramentum est Waitz understands this to imply an actual oath.
glVerﬁlmgs -Gesch. i.

? Tac. Germ. cc.13, 14 The difficult passage ¢ Insignis nobilitas aut magna
patrum merita principis dignationem etiam adolescentulis assignant’ is
commented on at great length by Waitz, D. V. G.i. 260-270; and Sohm,
Fr.B. G. V.pp. 555-558; both of whom give a transitive sense to dignatio-
nem. Kemble translates ¢ principis dignationem assignant,’ give the rank of

' Saxons, i. 166.

3 Tac. Germ.c. 15: a passage which does not refer exclusively to the comstes.

¢ Caesar, de Bello Gallico, vi. 23 ; above, § 11. The idea of Sybel and

others that Caesar describes an earlier form of the institution is rejected by
Waitz, D, V. G. i. 357 ; K, Maurer, Krit. Ueberschau, ii. 418,
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and booty seem to have been the chief end of the expeditions
organised by both, and the tie of personal honour and attach-
ment the common bond ; but in Caesar’s account the leadership
is not restricted to the official magistrate, and the engagement of
the follower is for a single campaign only. That the relation to
the princeps implies personal dependence is clear : no one need
blush, says Tacitus, to be seen among the comites® ; but the fact
that it was necessary, from the Roman point of view, to say so
involves of necessity some idea of diminution of status, It may
be questioned whether any one in this relation would be regarded
as fully competent to take part in the deliberations of the tribe,
but it is scarcely reasonable to suppose, as has been sometimes
maintained, that a position of so much honour, and so much
coveted, could only be obtained by the sacrifice of freedom? But
the importance of the comitatus lies mainly in the later history,
and in its bearing on kindred but distinct developments.

Of the priests of the German races we learn little more from
Tacitus than that they formed a distinct class of men who pre-
sided at the sacrifices, took the auspices for public undertakings,
proclaimed silence in the assembly, and in the name of the god of
war discharged the office of judge and executioner in the host®.

It is, however, in relation to the administration of government
that the notices of the Germania have their greatest value.

15. There was not in the time of Tacitus, any more than in
that of Caesar, any general centre of administration, or any
federal bond among the several tribes. Each had a constitution
of its own. In some there was & king with kindred nobility
and of course a personal comitatus, the patron of freedmen and
serfs!. But the king was by no means vested with irresponsible

! Tac. Germ. c. 13. ‘ Nec rubor inter comites aspici.’

? This seems to be Kemble's view; Saxons, i. 173; it is clear that the
idea of freedom is entirely lost,’ being replaced by that of honour. It is
entirely rejected by Waitz, D.V. G.i. 348, and K. Maurer, Krit. Ueberschau,
ii. 394.

3 gl‘ac. Germ. cc. 7, 10, 11.  Waitz, D. V. G. i. 257, 258.

¢ Tac. Germ. cc. 7, 25. The essence of German kingship was not in the
command of the host, or in the leadership of a comitatus, or in the union of
several tribes under one sceptre, or in an authority more efficient than that
of the princeps; but in its hereditary character, or in the choice, by the
people, of a ruler from a distinct family. Waitz, D.V.G. i. 288-aqz,
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or unlimited powers', He was elected from the body of the Limited
nobles, for strictly hereditary succession was confined to private :oynltyt.er“
property : he had not the sole command in war; that was
engrossed by the duces, who also owed their position to election,
determined by the renown they had already earned, and sustained

by the willing obedience of their companions in arms?. He might
take a leading part in council, but others qualified by age,
nobility, honour, and eloquence had a not inferior claim to be
heard®. He received a portion of the fines imposed in the courts

of justice, but he did not appoint the judges®. His position was
dignified and important, as impersonating the unity of the race
and implying a dominion more extensive than that held by the
other non-monarchical communities ; but unless he were person-

ally endowed with the gifts .er reputation of a military leader, it -
could be one only of simple honour. There was no such relation
between him and the principes® as there was between the prin-

" ctpes and their comites: the principes fought not for him, but for
victory, and the only treason, except that which consisted in the
betrayal of the voluntary tie, was that which was committed
against the nation®,

‘We may understand that a tribe which had adopted monarchy
must gradually have modified these conditions; that a king
strong enough to maintain his position at all, must have gathered
the chiefs of the land into a comitatus of his own; but there is
no sign as yet that this was done : nor is there any indication
that the king exercised, except in the case of auguries®, any such

K. Maurer, Krit. Ueberschau, ii. 419-423. This hereditary character is ab-
solutely inconsistent with the supposition that royalty originated in the
comitatus : and is in distinct contrast with the elective principle applied in
the case of the principes.

1 Tac. Germ. c. 7. * Nec regibus infinita aut libera potestas.’

2 ¢ Duces ex virtute sumunt . . . et duces exemplo potius quam imperio . . .
- praesunt.” Tac. Germ. c. 7. Waitz however maintains that the king was the
regular general for the monarchic tribes; D. V. G. i. 310 sq.

* Tac. Germ. c. 11.

¢ ‘ Pars mulctae regi vel civitati, pars ipsi qui vindicatur vel propinquis
ejus exsolvitur’ Ibid. c. 12.

8 Nor were the nobiles the king’s comitatus: but the question belongs to
a later stage. Waitz, D. V. G. i. 365 sq.

¢ « Proditores et transfugas arboribus suspendunt,’ &c. Tac. Germ. c.132.

7 Ibid. ¢. 10,
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sacerdotal influence as in ancient times might be supposed to con-
sole a sovereign whose power bore no proportion to his dignity. But
it is not easy to argue with certainty from the words of Tacitus,
that those tribes in which the power and pre-eminence of the prin-
cipes were of 8o great importance, were really subject to kings at all.

For a very large proportion of the tribes dispensed altogether
with royalty : the state or eivitas® was a sufficient centre, and
the tie of nationality a sufficient bond of cohesion. In these
still, as in Caesar’s time, the principes chosen in the national
councils acted independently of one another in peace, and in war
obeyed the leader whose valour marked him out for election.
Under this system the state received the portion of the mulets
which in the monarchies fell to the king 2 : there is no evidence
that the election of the principes was influenced by the here-

Theprincipes ditary principle®, or that their status involved any of the

the non-
monarch.w

The eentn.}

honours of royalty. In the monarchical tribes it is probable
that the king may have gradually appropriated the powers and
honours of the principes, but in the non-monarchical ones there is
nothing to show that the principes were more than the elective
magistrates of free and kindred communities.

16. Under both systems the central power was wielded by the

assemb)
the civitas, 5 national assemblies. These were held at fixed times, generally

gathering of
the host.

at the new or full moon ¢. There was no distinction of place® : all
were free, all appeared in arms. Silence was proclaimed by the
priests, who had for the time the power of enforcing it. Then
the debate was opened by some one who had a personal claim to
be heard, the king, or a princeps, or one whose age, nobility,
military glory, or eloquence entitled him to rise. He took the

1 Tacitus uses the word cizitas to express the tribe in its constitutional
aspect, in the Germania, cc. 8, 10, 12, 13, 14, 15, I9, 25, 30, 41; and Annales,
i. 37. Gens is also used in the same sense, but not so pagm, which always
means a subdivision ; as in Caesar, de Bello Gallico, i 13, * Omnis civitas
Helvetia in quttuor pagos divisa est.’ Waitz, D. V. G. i. 140. Sobm
(Fr.R.G.V. pp. 1-8) carefully works out the position that whereas the unity
of the German race was one of blood and religion only, the tribal or state
unity exhibited in the councils was political, and that of the pagi or hun-
dreds sunply a judicial organisation.

Tac. Germ. c. 12. 2 See above, p. 22,n. 4. ¢ Tac. Germ. c. 11.
. 8 Possibly they arranged themselves, as in the host, in kindreds. Waitz,
D.V.G. i 325.
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tone of persuasion, never that of command. Opposition was
expressed by loud shouts; assent by the shaking of spears;
enthusiastic applause by the clash of spear and shield.

Of matters of deliberation the more important were transacted Delil Delibers. *
in the full assembly, at which all the free men were entitled to couneil of
be present. But the business was canvassed and arranged by
the principes before it was presented for national determination ;
and matters of less import and ordinary routine were dispatched
in the limited gatherings of the magistrates. Of the greater
questions were those of war and peace, although these, together
with proposals of alliance and elections of magistrates, were
frequently discussed in the convivial meetings which formed
part of the regular session of the council’. The magistrates
for the administration of justice in the pagi and vici were elected
in the general council. It also acted as a high court of justice,
heard complaints and issued capital sentences®,

The local courts of jugtice were held by the elected principes Judicial
in the larger divisions or pagi, and in the villages or vici. But m::ayw
their office was rather that of president of the court than of
judge. The princeps had, in the pagus at least, a hundred
assessors or companions to whom he was indebted not only for
advice but for authority also® : doubtless they both declared the
law and weighed the evidence. Capital punishments were not
rare; hanging was the reward of treason and desertion : the
coward and the abandoned person were drowned or smothered

! ¢ De reconciliandis invicem inimicitiis et jungendis affinitatibus et ad-
sciscendis principibus, de pace denique ac bello, plerumque in conviviis con-
sultant.” Tac.Germ.c.22. Whether the custom of drinking the fines for non-
attendance, which was a time-honoured practice in the German mark-courts
(G L. von Maurer, Markenverfassg. p. 275), and still prevails in England
in rural clubs, can be traced to this usage, need not be discussed. It cer-
tainly seems that the manorial courts still support their existence by dinners
after business : and so in the time of Athelstan the ¢ bytt-fylling,’ ¢ impletio
vasorum,” was an important of the proceedings of the local gatherings.
The vexed question of scot and church ales, and the functions of the ale-
taster connect themselves with the primitive practice: and so also the

guilds.

? Tac. Germ. c. 12.

? ¢ Eligantor in iisdem conciliis et principes, qui jura per pagos vicosque
reddunt. Centeni singulis ex plebe comites consilium simul et auctoritas
adsunt.’ Tac. Germ. c. 13,
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under hurdles : other offences were expiated by money fines, of
which one portion went to the king or the state, the rest to the

Mmeziggm- injured person or his relations.  The system of money compen-
for offences. gation extended even to the reconciliation of hereditary quarrels:

O isation

in time of
war,

homicide itself might be atoned for by a fine of cattle : the whole
house of the slair man joined in accepting it as an indemnity,
and the breach of the public peace was healed by a fixed share .

17. In war the compulsory maintenance of discipline was
tempered greatly by the spirit of the comitatus:  The leader of
the host was the chosen champion ; not necessarily the king
or the local magistrate, but the dux whose prowess had earned
the confidence of the nation, and who as princeps was followed
by the largest train of companions?., From each pagus a
hundred champions were sent to the host®, just as the hundred
assessors were furnished to the court of justice. "Well trained
infantry were thus supplied ; they took the van in battle and
were supported by or mingled with the cavalry. The chief
burden fell on the duces 4, who had to set an example rather than
to enforce command, and on the principes with their mounted
comites®. The maintenance of discipline in the field as in the
council was left in great measure to the priests®; they took
the auguries and gave the signal for onset, they alone had power
to- visit with legal punishment, to bind or to beat. Otherwise
the cehesion and order of battle was kept up by the voluntary
regularity of the armed freemen, who arranged themselves, when
not otherwise tied, in families and affinities”. ~ Three principles
at least seem to be at work in this system ; the national force

1 The passages that illustrate this are of great importance on the whole
subject of German criminal law ; the wer-gild, the bét, the wite, the character
of the peace, the idea of the right of private war, the so-called fehde-recht,
and the position of the king as guardian of the peace, and of the kindred as
sharers in the feud. Tac. Germ. cc. 12,21,23. Waitz, D. V. G. i. 389-430,
K. Maurer, Krit. Ueberschau, iii. 26-36.

2 < Ipsa plerumque fama bella profligant.” Tac. Germ. c.13.

® ¢ Centeni ex singulis pagis.” Ibid. c. 6.

4 ¢ Si prompti, si conspicui, si ante aciem agant.’ Ibid. c. 7.

5 The war-gorse of the comes was the gift of the princeps as well as his
arms. Ibid. c. 14.

¢ Thid. c. 7.

7 «Non casus nec fortuita conglobatio turmam aut cuneum facit, sed
familiae et propinquitates.’ Ibid. c. 7. .
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consisting of the dux and chosen centuries of infantry ; the pro-
fessional warriors with their trains of disciples, the principes
fighting for victory, and the comdtes for their prineeps; and
the mass of the free men arranged in families fighting for
their homesteads and hearths. It is to these last, according to
Tacitus that the strength of the force and the confidence of
earnest valour is chiefly due, whether the immediate excitement
be the rivalry of jealous neighbours or the urgency of common
interests. The host is thus the whole nation in arms.

18. And the nation in its territorial aspect is not altogether Personal

. . . i8 of
unlike the host in permanent encampment : the pagus and vicus these
are rather the divisions of the people than of the land, and may ments
be reasonably supposed to have been marked out with reference
to the numerical arrangement of the host, and in that strict
adherence to definite numbers which appears so constantly in new
or loosely settled communities, whether civilised or not. The
hundred warriors and the hundred judges of the pagus, may on
this supposition represent the hundred free families to which the
pagus was originally allotted, that primitive institution of the
hundred which appears in every branch of the Germanic race in
its earliest historical form ; not yet a definite geographical
division, but a social and political one'. The vici may be sub-
divisions in equal proportions, both of the personalities and of
the territorial allotment of the hundred : and their subdivision
by re-allotment may have been equally symmetrical. But it
would be wrong to state this as more than a theory.

19. With very few exceptions, by way of inference, this de-
scription is a mere abstract and paraphase of the language of the
Germania. The general features of it are clear if not minute.

It will probably always be a favourite exercise for learned
ingenuity to attempt to trace distinct reference to the later insti-

! Waitz, D. V. G. i. 154, understands the hundred companions of the
princeps in judgment to be the fully qualified members of the community ;
no special stress is to be laid on the number, as Tacitus himself warns us.

They formed then a full hundred-court, and not a mere council of assessors,
88 Tacitus supposed. Bethmann-Hollweg takes the same view (Civil-
process, iv. 102). The older view, regarding them as a committee of the

free men, is on the whole less likely. The principle that in these courts all
the suitors are judges is very ancient. See also Waitz, D. V. G. 1. 333.
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tutions of the race : and it is quite lawful to work back, through
obvious generalisations and comparisons with the early pheno-
mena of society in other nations, to the primitive civilisation of
the Aryan or the Indo-Germanic family. It would be foreign to
our present purpose to attempt the latter: and the former can
only be partially undertaken in a work, the object of which
is historical rather than philosophical. But the words of Tacitus
require interpretation, and the unity of his sketch demands, for
intelligent comprehension, some reference to the early principles
of social development.

Among the first truths which the historical student, or indeed
any scientific scholar, learns to recognise, this is perhaps the most
important, that no theory or principle works in isolation. The
most logical conclusions from the truest principle are practically
false, unless in drawing them allowance is made for the counter-
wotj&ing of other principles equally true in theory, and equally
dependent for practical truth on co-ordination with the first. No
natural law is by itself sufficient to account for all the phenomena
which on the most restricted view range themselves within its
sphere. And with respect to primitive society, this is especially
noteworthy. The patriarchal theory, as it is called, will certainly
not account for any great proportion of the phenomena of the
social system under any of its phases: yet there are in the
Germania some traces of the idea on which it is based ; the
union for some purposes of sacerdotal with royal functions?, and
the vast and permanent importance of the family tie®. Of the
four chief forms of political life, which in their earlier stages are
compatible with the existence of a people in the pastoral, the
hunting, and the predatory stages of its development, the most

complex, that of the city, is expressly excluded by the words of

Tacitus ; the Germans had no cities®, no fortified places of resort
or refuge ; and when at a later period they adopt a city life, its

! Tac. Germ. c. 10.

2 In relation to the host, Tac. Germ. c. 7 ; to feuds, c. 21 ; to inheritance,
c. 20; the relations witness the punishment of the unfaithful wife, c. 194
marriages with alien nations are unusual, c. 4. Waitz, D. V. G. i. 49-92.

® Tac Germ. c.16. They regarded them as ¢ munimenta servitii.- Tac.
Hist. iv. 64.

.
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constitution is based on that of the ancient villages rather tham Germsof
on any imported idea of classical municipelity?. The lordship, e it
that quasi-manorial system, in which the lord of the land lives amﬂm
among his free tenants and cultivates his proper demesne by The manor.
serfs or hired labourers; possessing the original title to the

whole, waste as well as cultivated, with jurisdiction over and

right to service from all who dwell within the boundaries, is

only in very few particulars reconcileable with the sketch of

Tacitus. The village system in which, the tie of community of The vilise.
land not necessarily existing, the freer and simpler institution of

a common machinery for the preservation of peace, the adminis-

trition of justice, and the fulfilment of public duties as part of a

wider orgmnisation, is the direct and primary bond, does fall in

more easily with the general tenour of the description. The vici

or villages exist and have justice administered by the principes.

But further references, irrespective of the question of the land,

are scanty and open to much discussion. The idea of the The Mark.
Mark System, as it is called, according to which the body

of kindred freemen scattered over a considerable area and culti-

vating their lands in common, use a domestic constitution based

entirely or primarily on the community of tenure and cultivation,

is an especially inviting one, and furnishes a basis on which &

large proportion of the institutions of later constitutional life

may theoretically be imposed. And there are nations in which

such a system has ever been the rule, although they are not those

whose progress has made a part of the world’s history 2, whilst

the very fact of their permanent insignificance may be regarded

as a positive refutation of the claim of their system to include all

the germs of greater and more active free institutions. But this

system, in its bare simplicity, is scarcely consistent with the

general sketch of the Germania, and totally insufficient as a key

to the whole. The German communities, although they hold their

1 See this worked out by G. L. von Maurer, Stidteverfassg. i. 134 sq.:
he rejects the idea of Roman municipality, of the manorial system, of the
Schaffenthum, or of the guild, as the origin of city life among the Germans,
and traces it to the Mark.

? See especially in reference to India, Sir H.S. Maine’s Lectures on
Village Communities, London, 1871,

D
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land in common, are scarcely described as those of ah agricultural
people : while the mark system is wholly and entirely an agri-
cultural one, and must, if it had existed in its integrity in
Tacitug’s time, have impressed its leading features more dis-
tinetly upon his memory. Nor can a mixture of the systems of
the lordship, the village and the mark, claim a greater proba-
bility ; we have no one of the three in its completeness and
cannot be warranted in supposing the co-existence of all.

It is only by viewing the description of the Roman historian

e ag referring to a stage and state of society in which the causes
several prin-

ciplesoflater are at work which at different periods and in different regions

society.

develop all the three, that any approach can be safely mdde
towards bringing it into relation with the facts of historical
sociology. We have not the mark system, but we have the
principle of common tenure and cultivation, on which, in Indis,
the native village communities still maintain a primitive prac-
tice, much older probably than the Germania, and of which very
distinct vestiges exist still in our own country, in Switzerland,
and in Germany!. We have not the village system in its in-
tegrity, but we have the villages themselves, their relation to
the paygt, and through them to the civitas, and the fact that they
were centres for the administration of justice. We have not the
manor, but we have the nobleman, we have the warlike magis-
trate with his attendant comites, whose services he must find some
way of rewarding, and whose energies he must even in peace
find some way of employing. The rich man too has his great
house and court, and his family of slaves or dependents, who
may be only less than free in that they cultivate the land that
belongs to another. We dare not say that we have a perfect
alodial system, although the land, so far as it may be held in
severalty, is held alodially : we cannot say that we have feudality,

1 See below pp. 49-51. It appears rash to make the mark system, pure
and simple, the basis of Germanic society. No doubt in some cases not only
villages, but hundreds, and still larger territories possessed common lands,
and the English folk-land is in & manner the murk-land of the nation: but
it does not follow that in these all constitutional relations were based upon
it. Still less in other regions where not so much as even this cau be
proved.
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. for the tie between the lord and his dependent is distinctly not
one of which land is either the exponent or the material basis.

But we have germs and traces of all. The military princeps A slight de-
has but to conquer and colonise & new territory, and reward his would turn
followers on a plan that will keep them faithful as well as free, plesinto
and feudalism springs into existence. The members of the village systems.
society have but to commute their fluctuating shares in the annual
redistribution of land for a fixed allotment with definite duties
incumbent upon them as independent owners, and we have the
alodial system of village life; let the warriors of the tribe sink
their predatory ardour in the fulfilment of immediate duties, cul-
tivate their land and live on the produce of it, and they will pro-
bably fall back into the simplicity of the primitive mark life, out
of which they emerged, and into which their descendants, in many
cases, when civilised and humanised by the arts of peace, chose,
in the prospect of freedom and social independence, to return.

If the free village organisation seems to recommend itself as General
the most adequate explanation of the facts recorded, it must nesa of the
be remembered that its plausibility depends on its obscurity
and indefiniteness. It may contain or it may exclude the
priuciple of common tenure and cultivation ; it may include or
exclude the estates of the rich men and their slaves, the halls
of the principes and their companions. We can affirm little
more than that the vicus was a community of common cultiva-
tors; a centre or a subdivision of the pagus for the purposes of
judicature. On the analogy of the pagus we may infer that it
furnished in its elders-a body of assessors to assist the princeps
on the bench of justice, and in its young men a contingent
towards the chosen centuries of the host. All beyond this is
theory, or derived from interpretation by later facts®.

1Sohm (Fr.R,G.V. pp. 1-8) combats the idea that the constitution of the
race (Stamm), that of the civitas(Volk),and that of the pagus(Hundertschaft),
are based on the same principle, so that one is the reproduction of the other
on a different field. He contends that, in the Germania, they exhibit the
people in three different phases : the religious, the political, and the judicial,
‘The old German constitution is characterised by the organic connexion in
which the different sides of the national life stand to the different stages of
the national organism.” Grimm (R. A.p. 745) and Waitz (D.V. G. i. 316)
are inclined to regard the several constitutions as conversant, in the main;
with the same matters,

D2
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The three But the looseness and unjointed character of the upper
gg‘(‘ﬁ?«}ﬁ“ organisation is by itself sufficient to prevent us from accepting
ﬁm&% a symmetrical theory. If the villages and the pagi are arranged
influence. . . .
on one principle, the supreme authority seems to be exercised
at least on three. The king in the monarchic states does little
more than represent the unity of race; he has a primacy of
honour but not of power ; he reigns but does not govern. The
national council under the elective principes is sovereign in
peace, but in war its powers are vested in the dux; and yet
the authority of the dux over his comites does not rest on the
election of the nation, but on the personal tie by which they
are bound to him.- Just so in each subordinate portion of the
fabric, the three principles of the kindred, the community, and
the personal influence, complement and complicate each other’s
action. The lower organisations are more coherent than the
upper, because it is more possible for them to exist unmixed,
or in personal union : the kindred may be the community, and
the personal and official influence of the wise man or champion
may be united in the chief of the family settlement. But even
here the cohesive force may be exaggerated. ‘
The conclusion that such a survey suggests, especially with
a view to later history is this: A great family of tribes whose
institutions are all in common, and their bonds of political
cohesion 80 untrustworthy, are singularly capable of entering
into new combinations; singularly liable to be united and
dissolved in short-lived confederations, and to reappear under
new names, 80 long as they are without a great leader. Yet
in that very community of institutions and languages, in the
firmness of the common basis, and the strength of the lower
organisation, if a leader can be found to impress on them the
need of unity, and to consolidate the higher machinery of politi-
cal action into a national constitution, instead of small aggrega-
tions and tumultuary associations, they possess a basis and a
spring of life, from and by which they may rise into a great
homogeneous people, symmetrically organised and united, pro-
gressive and thoroughly patriotic.



CHAPTER IIL

THE SAXONS AND ANGLES AT HOME.

ks
20. Appearance of the Franks and Saxons.—21. The Angles and Jutes.—
22. Saxons in Germany as described by Bede, Nithard, Rudolf, and
Hucbald ; and noticed in the Capitularies.—23. Notices of the Angles
in Germany.—24. The mark system and common husbandry.—25. Early
system illustrated by the Salian law.—26. Further illustrations.

20. For nearly two hundred years after the age of Tacitus Reappear.
very little is known of the internal history of the German Gorman o
tribes, and nothing new of their political institutions. From new names.
the facility with which the latter, when they reappear, may be
made to harmonise with the account of the great historian, it
is almost necessarily inferred that they had continued without
change ; nor is there any octasion to presume a development in
the direction of civilisation. The Germans of Caesar’s time
were very far from being savages, but those of the fourth
century were still a very long way from the conditions of
modern society. How very long the institutions of a half-
civilised nation may remain stationary we have both in the
East and in the West very abundant evidence.

During these centuries, at various periods, the Roman empire
was alarmed and shaken by the appearance on her borders of
nations great in mass and strength, as their predecessors had
been, but bearing new names. In the reign of Caracalla Rome
first heard of the Goths and Alemanni®; a little more than half
a century later the Franks appear; and about the same time
the Saxons, who had been named and placed geographically by
Ptolemy, make their first mark in history. They are found

' Ael. Spartianus, Caracalla, c. 10; Zeuss, Die Deutschen und die Nach-
barstimme, pp. 304, 401.
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employed in naval and piratical expeditions on the coasts of
Gaul in A.D. 287

‘Whatever degree of antiquity we may be inclined to ascribe
to the names of these nations, and there is no need to put a
precise limit to it, it can scarcely be supposed that they sprang
from insignificance and obscurity to strength and power in a
moment. It is far more probable that under the names of
Frank and Saxon in the fourth century had been sunk the
many better known earlie®® names of tribes, who occupied the
same seats. As the Sigambri, the Salii and the Ubii were all
now known as Franks?, so the Cherusci, the Marsi, the Dulgi-
bini, and the Chauci® may have been comprehended under the
name of Saxons. The nations of the Germania had no common
name recognised by themselves, and were content, when, ages
after, they had realised theéir unity of tongue and descent, to
speak of their language simply as the Lingua Theotisca, the
language of the people* (theod). The general name by which the
Romans knew them was one which they had received from their
Gallic neighbours. Much of the minute and obscure nomen-
clature of the -early geographers had probably a similar origin.
The freemen of the gentes and cognationes might not care
much about the collective name with which perhaps a casual
combination under some great warrior had temporarily endowed-
them. So long as they retained amongst themselves their
family or gentile names, it mattered little whether the foreigners
called them Ingaevones® or Cherusci, Germans or Saxons.

1 Eutropius, ix. 13; Zeuss, p. 381 ; Grimm, Gesch. der D. Spr. p. 625.

? Grimm, Gesch. der Deutschen Spr. pp. 520 8q. ; Zeuss, pp. 336, 339.

8 Grimm, Gesch. der Deutschen Spr. pp. 614, 624.

¢ Whence the name ¢ Deutsch.” Zeuss derives it rather from the root
of ‘deuten,’ to explain, so that theotisc should mean ‘significant.” But the
root of theod and deuten is the same. See Max Miiller, Lectures on the
Science of Language, ii. 230; Grimm, Gesch. der Deutschen Spr. p. 790 ;
Waitz, D.V.G. i. 28.. All decide against the connexion with the Teutones.

3 Grimm’s identification of the Ingaevones with the Saxons, of the Iscae-
vones with the Franks, and of the Herminones with the Thuringians is
convenient: Pref. to his edition of the Germania, p. iv. Gesch. der
Deutschen Spr. pp. 829, 830; Waitz, D. V. G. i. 9-11; Max Miiller,
Lectures on the Science of Language, ii. 502, 503. There is, I believe,
no etymological objection to connecting the Ing of the Ingaevunes with
the Ang of the Angles and the Eng of England.
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It is possible that the sudden prominence of new names
sometimes signified the acquisition of dominion by a rising
tribe; that the later career of the Franks may be but the
folfilment of a destiny that had begun to work centuries
earlier; it is not impossible that a confederation of free and
neighbour tribes may have become known to the world by a
collective name which they were scarcely conscious of bearing?:
nor ig it unlikely that in some cases the collective name itself
testifies to a series of rapid subjugations and annexations. But,
however this may be, the bearing of the common name was Im cd
of the new

in itself a long step towards political unity : the Saxon commu- collective
nities might have no yearning towards it themselves, but when ™"
they found that their neighbours treated them as one, they
would find it gradually necessary to act as one. It is needless
for us to attempt now to generalise on the causes that led to this
constitution of the later nationalities; they varied widely.
Some had originated in the necessity of defence against Rome,
some in the tempting propect of rich booty; the later ones per-
haps in the turmoil which accompanied the great upheaval in
Central Asia that first thréw the Goths upon the empire. Tt is
safer to ascribe them in general to some such external cause They are not
than to suppose them to have proceeded from, or even to have ferrod to__
.evinced, a tendency towards political union. The very causes federation.
which made combination easy, would seem to preclude the
possibility of any conscious active tendency towards it. Whilst
the nations on the Lower Rhine were all becoming Franks,
those between the Rhine and the Oder were becoming Saxons ; The Saxons.
the name implied as yet no common organisation, at the most
only an occasional combination for attack or defence.

21. In close neighbourhood with the Saxons, in the middle The Angles.
of the fourth century, were the Angli, a tribe whose origin is
more uncertain and the application of whose name is still more
a matter of question. If the name belongs; in the pages of the

! Waitz, D. V. G. i. 343, rejects the idea of anything like federal con-
stitutions in these early times. But a long alliance may, for foreign
nations, easily bear the appearance of a confederation. See also Grimm,
Gesch. der Deutschen Spr. p. 518.
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gmtﬁ several geographers, to the same nation, it was situated in the

in Germany, time of Tacitus east of the Elbe; in the time of Ptolemy it was
found on the middle Elbe between the Thuringians to the south
and the Varini to the north ; and at a later period it was forced,
perhaps by the growth of the Thuringian power, into the neck of
the Cimbric peninsula. Tt may however be reasonably doubted
whether this hypothesis is sound, and it is by no means clear
whether, if it be so, the Angli were not connected more closely
with the Thuringians than with the Saxons .

The Jutes. = To the north of the Angli, after they had reached their
Schleswig home, were the Jutes, of whose early history we
know nothing, except their claim to be regarded as kinsmen
of the Gaths, and the close similarity between their descendants
and the npeighbour Frisians®. All these tribes spoke dialects

Lh:n of of the language now known as the old low Geerman, in contrast

tribes. with the Suevic or Swabian tribes, whose tongue was the basis
of the high German, and with the Frank, whose language, now
almost entirely lost, seems to have occupied a middle position
between the two. That of the Goths was outside, but still akin

to all the three varieties,

Thmbu It was by these tribes, the Saxons, the Angles, and the Jutes,

Southern that Southern Britain was conquered and colonised in the fifth
and sixth centuries, according to the most ancient teatimony,
Bede’s assertion ®, although not confirmed by much independent
authority, is not opposed by any conflicting evidence ; and such
arguments as can be gathered from language and institutions are
in thorough harmony with it.

Of the three, the Angli almost if not altogether pass away
into the migration : the Jutes and the Saxons, although migra-
ting in great numbers, had yet a great part to play in their
own homes and in other regions besides Britain ; the former at
a later period in the train and under the name of the Danes;
the latter in German history from the eighth century to the present
day*. The development of the Saxons, however, was more

! Grimm, Gesch. der Deutschen Spr. pp. 641, 643
2 Ibid. pp. 735, 736- Hist. Ecdl. i. 15.
¢ The name of Ambrones, given by Nennius as equivalent to ¢ Ald
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rapid, and is much more fully illustrated by history in England
than in Germany; and the traces of Anglian institutions in
their ancient home are of the most insignificant character.

22. There are several notices extant of the social and political Historical
condition of the continental Saxons at the time when they first came the Old-
. . . . . . Saxons.
into collision with the Frank empire, and when their conversion
was first attempted. These seem to show that they had remained
until then altogether free from Roman influences, and from any
foreign intermixture of blood or ipstitutions. They had pre-
served the ancient features of German life in their purest forms.

Of these witnesses Bede is the most ancient. He wrote whilst Bede'sstate-
they were still unconquered, from the report of the English
missionaries. They are not only unconquered, but unconsoli-
dated. ¢ These same old Saxons,’ he writes, ¢ have not a king
but a great number of satraps set over their nation, who in any
case of imminent war cast lots equally; and on whomsoever
the lot falls, him they all follow as leader during the war;
him they obey fop the time; but when the war is over all
the satraps again resume their equal power!’ Except the
method of selection ‘by lot, instead of election by merit, this
description is in close harmony with that of Tacitus. The
mflita.ry leader is chosen for the time only: his success does
not make him a permanent ruler or king: the union of the
gentes or nations is temporary and occasional only; when the
emergency is over each tribal ruler is independent as before.
In connexion with the same story, the venerable historian
describes one of these satraps as acting with summary jurisdic-
tion on the inhabitants of a vicus which was under the mediate

Saxones,” and applied to the Northumbrians of the seventh century
(M. H. B. p. 76), is found in Livy and Plutarch in connexion with the
Teutones. Zeuss (Die Deutschen, &c. pp. 147, 151) collects the passages
where the name occurs, and conjectures that it was a traditional name of
the gople known later as Saxons.

! Hist. Eccl, v. 10. ‘Non enim habent regem iidem Antiqui Saxones,
sed satrapas plurimos suae genti praepositos, qui ingruente belli articulo
mittunt aequaliter sortes, et quemcunque sors ostenderit, hunc tempore
belli ducem omnes sequuntur, huic obtemperant; peracto autem bello
rursum aequalis potentine omnes fiunt satrapae’ The word ducem is
tngslated by Alfred ‘to heretogan’ and ‘to ladtheowe.’ Smith’'s Bede,
P- 024.
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government of a villicus'. King Alfred when he translated Bede
had no difficulty in recognising in the satrap the ealdorman, in
the villicus the 'tungerefa, in the vicus the tunscipe of his own
land ; possibly the same names were used in both the continental
and the insular Saxonies %

The next historical witness is Nithard. The grandson of the
great Charles, writing about A.D. 843, describes the nation that
his grandfather had converted as one of most ancient nobility
and most brilliant military skill. The whole race is divided
into three ranks, edhilingi or nobiles, frilingi or ingenuiles, lazzi
or serviles®. It was by promises made to the frilingi and the
lazzi that the Emperor Lothar gained their aid against his
brothers : he undertook to restore to them the old law under
which they had lived before their conversion. Thus encouraged
they rose against their lords, and having expelled them nearly
all from their country, lived under their ancient law, each man
as he pleased. In the division of noble, free and unfree, which
is preserved also in a Capitulary* of A.p. %97, as the mobilis,
the ingenuus and the litus, we have a clear maintenance of
Tacitus’s distinction of the nobilis, the ingénuus, and the servus
or colonus : the eorl, the ceorl and the laet of the Kentish laws
two centuries earlier in date,

Bede and Nithard both state the facts existing in their own
day ; but we have two very valuable evidences of a much earlier
condition of things from writers of later date. Rudolf, the

! ¢Qui venientes in provinciam, intraverunt hospitium cujusdam villici,
petieruntque ab eo ut transmitterentur ad satrapam.” Hist. Eccl. v. 10.

2 ‘Pa hi ¥a on eald Seaxan comon. ¥a eodon hi on sumes tungerefan
gesteern, and hine badon that he hi onsende to Bam ealdormen.’ Smith’s
Bede, p. 624. .

3 Nithard, Hist. iv. 2. ¢ Saxones ... qui ab initio tam nobiles quam et
ad bella promptissimi multis indiciis saepe claruerunt. Quae gensomnis in
tribus ordinibus divisa consistit; sunt enim inter illos qui edhilingi, sunt
qui frilingi, sunt qui lazzi illorum lingua dicuntur; Latina vero lingua boc
sunt, nobiles, ingenuiles atque serviles.”

* Capitulare Saxonum, Baluze, i. 199, 200; art. 3. ‘Item placuit
omnibus Saxonibus ut ubicunque Franci secundum legem solidos duodecim
solvere debent, ibi nobiliores Saxones solidos duodecim, ingenui quinque,
liti quatuor componant.’ In art. 5. *Si quis de nobilioribus ad placitum
mannitus venire contempserit, solido quatuor comgonat, ingenui duos, liti
unum.” See Richthofen, Zur Lex Saxonum, p. 346.
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author of the Translatio Sancti Alexandri, writing about A.D.
863, describes the Saxons of the early Frank empire as a nation
¢ most unquiet and hostile to the settlements of neighbours, but
at home peaceable and benevolently mindful of the interests of
their own people. Of the distinctions of race and nobility they Statement of
are most tenaciously careful: they scarcely ever (and here the
writer quotes the Germania) allow themselves to be -infected
by any marriages with other or inferior races, and try to keep
their nationality apart, sincere and unlike any other.” Hence the
universal prevalence of one physical type. ‘The race consists
of four ranks of men, the noble, the free, the freedmen, and the
servi. And it is by law established that no order shall in contract-
ing marriages remove the landmarks of its own lot; but noble
must marry noble, freeman freewoman, freedman freedwoman, serf
bandmaid. If any teke a wife of different or higher rank than
his own, he has to expiate the act with his life’” ¢They used
also most excellent laws for the punishment of evildoers, and
had taken pains to cultivate many institutions beneficial and
accordant with natural law, which might have helped them in
the way to true bliss, if they had not been ignorant of their
Creator and aliens from the truth of His worship.’ Whatever
this statement loses by the close imitation of the words of
Tacitus, it more than gains by the clear identification of the
Saxons as peculiarly answering to his account of the Germans
generally.

Hucbald, the biographer of 8. Lebuin, writing in the middle Statement of
of the tenth century of the Saxons of the eighth, draws the
following remarkable picture. ¢In the nation of the Saxons in
the most ancient times there existed neither a knowledge of the
most High and Heavenly King, so that due reverence should

1 ¢ Quatuor igitur differentiis gens illa consistit, nobilium scilicet et liber- °
orum, libertorum atque servorum. Et id leglbus firmatum ut nulla pars
in copulandis conjugiis propriae sortis terminos transferant, sed nobilis no-
bilem ducat uxorem et liber liberam, libertus conjungatur libertae et servus
ancillae. 8i vero quispiam horum sibi non congruentem et genere praestan-
tiorem duxerit uxorem, cum vitae suae damno componat.” Rudolf, Transl.
S. Alex.; Pertz, ii. 674. See Waitz, D. V. G.i. 213. Richthofen, Zur Lex
Saxonum, pp. 223-229.
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be paid to His worship, nor any dignity of honour of any earthly
king by whose providence, impartiality, and industry the nation
might be ruled, corrected and defended. The race was, as it
still is, divided into three orders; there are there those who
are called in their tongue Edlingi; there are Frilingi ; and there

Their ranks, are what are called Lassi; words that are in Latin nobiles, in-

genui, and serviles. Over each of their local divisions or pagi,

government, at their own pleasure and on a plan which in their eyes is a

and annual
councils.

Develop-
ment of the

prudent one, a single princeps or chieftain presides. Once every
year, at a fixed season, out of each of these local divisions, and
out of each of the three orders severally, twelve men were
elected, who having assembled together in Mid-Saxony, near
the Weser, at a place called Marklo, held a common council,
deliberating, enacting, and publishing measures of common in-
terest according to the tenour of a law adopted by themselves.
And, moreover, whether there were an alarm of war or a pros-
pect of steady peace, they consulted together as to what must
be done to meet the case’.’ The Saxons then in the tenth cen-
tury could look back on a time when they were under this primi-
tive constitution. The orders of men were what they had been
in the days of Tacitus, although the servile class had got a new
name and a far superior condition, which gave them some share
even of political power. 8till the principes ruled each his own

principle of pagus, and the national council was held once a year. That

representa-
tion.

council alone expressed the national unity; there was no
king; each chieftain ruled by the custom of the nation. The
assembly was a representative council of the most perfect
kind ; and, stated simply, must have been as much in advance
of the constitutional system of other countries in the tenth
century as it had been in the eighth: for the double principle

1 “Sunt denique ibi qui illorum lingua Edlingi, sunt qui Frilingi, sunt
qui Lassi dicuntur, quod in Latina sonat lingua nobiles, ingenui, atque
serviles. Pro suo vero libitu, conslllo quoque ut sibi videbatur prudenti,
singulis pagis prmclpes praeerant si Statuto quoque tempore anni
semel ex singulis pagis, atque ex 1 em ordxmbus tripartitis singillatim,
viri duodecim electi et in unum collecti, in media Saxonia secus flumen
Wiseram et locam Marklo nuncupatum, exercebant generale concilium.’
V. 8. Lebuini ap. Surium, iv. fo.go. The opening words are of course from
Nithard : above, p. 42, note 3.
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of representation, local and by orders, involves the double
character of the gathering: in one aspect it is an assembly of
estates, in another the concentration of local machinery : and in
either it is a singular anticipation of polities which have their
known and historical development centuries later. It may
indeed be reasonably doubted whether such a complete and
symmetrical system can have existed; it would be as startling
8 phenomenon if it existed only in the brain of the Frank
monk, as it would be in proper history’. Nor have we any
distinct information about it from any other source.

The Capitularies of Charles the Great, the Lex Saxonum Z, and Mustrations
other monuments of later Saxon jurisprudence down to the pitulavies.
Sachsenspiegel, preserve a few traces of primitive law, and
furnish now and then contrasts and analogies that illustrate
the institutions of England. It would be premature in this
place to enlarge upon these. The particulars in which they
coincide with the traditions of the historians already quoted
are sufficient to show the main points that are now of import-
ance, the primitive character of the polity, the careful exclusive-
ness of the pure Saxon race, the existence of the general assem-
blies, and the threefold division of classes, with the exceptional
position of the lowest of the three. The Capitulatio de partibus
Baxoniae, issued immediately after the conquest, and during the
process of conversion, is strictly devoted to ecclesiastical regula-
tions. Amongst its clauses are two which direct the contribution
of the litus towards the maintenance of the clergy on the same
principle as the mobilis and ingenuus; the litus is fined for
neglect of baptism, for transgression of the law of marriage, and
for the observance of heathen rites, and in a fixed proportion ; he
pays half the mulct of the ingenuus, a fourth of that of the noble.
Another clause forbids the Saxons to hold any public assems

! Waitz, D. V. G. i. 178, 341, allows that the passage is suspicious, but
declines to follow Schaumann in rejecting it altogether. See alsovol.iii. p.114.
Richthofen, Zur Lex Saxonum, pp.27%, 278, regards it as problemnatical, espe-
cially with reference to the l{ti, but allows that a uniform rule respecting
them did not prevail in the German tribes.

? Richthofen, Zur Lex Saxonum, pp. 331 sq., fixes the date of this code

AD. 777 and AD. 797; perhaps in A.D. 785.
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INustrations blies unless authorised by a royal Missus; and in this may be

from the Ca:

pitularies.

From the
Lex Saxo-
nun.

Position of
tie litus.

" traced a possible reference to the free national gatherings men-
tioned by Hucbald; for the count, as the king’s deputy, is still
allowed to hold pleas and do justice in his own government®.
The Saxon Capitulary of A.p. 797, which places the noble
Saxon in the point of pecuniary mulcts on a level with the
Frank, and regulates the exercise of supreme jurisdiction, again
recognises the position of the Zite. Where the noble pays four
solidi, the ingenuus pays two, and the litus one®. The same
conclusions may be drawn from the Lex Saxonum, which fur-
nishes besides some interesting coincidences in regard to pay-
ment for personal injuries with the earliest English code. The
lord of the litus answers only for actions done at his command ;
in other cases the litus must prove his innocence like a freeman :
a litus of the king may buy a wife wherever he pleases®. In
each case the litus appears to be distinctly recognised as a
member of the nation ; he is valued for the wer-gild, summoned
to the placitum, taxed for the church, allowed the right of
compurgation and choice in marriage. It is probable from
other evidence and on analogy that his services furnished part
of the military resources of his country‘. Instead of -being
a mere dependent with no political rights, the remnant of a
conquered alien people® he is free in relation to every one

! Richthofen, Zur Lex Saxonum, p. 216, assigns A.D. 777 as the date of
this act; Pertz fixes A.D. 785, Waitz, A.D.782. Capitulatio de partibus Saxo-
nise, Baluze, i. 181, artt. 15, 17, 20, 21. Art. 34 is this :— Interdiximus ut
omnes Saxones generaliter conventus publicos nec faciant nisi forte missus
noster de verbo nostro eos congregare fecerit. Sed unusquisque comes in
suo ministerio placita et justitias faciat ; et hoc a sacerdotibus consideretur
ne aliter faciat.” Cf. Richthofen, p. 171.

2 Above, p. 42, note 4.

3 Lex Saxonum, ap. Lindenbrog, pp. 474-478. The wer-gild is 130 shil-
lings, cap. ii. 3. See also cap. ii. 5; x. 1. ¢Lito regis liceat uxorem emere
ubicunque voluerit, sed non liceat ullam feminam vendere,’ cap. xvii.

* See Waitz, D. V. G. iii. 115. He regards the high position of the
adalings and the superior condition of the lazzi as Saxon peculiarities.
They were an essential part of the Saxon people, iv. 299. A case in which
they weut to the host is given iv. 508 ; see also iv. 454.

® It is argued that the Saxon lazzi were not pure Germans, from the
words of Nithard: Sclavi propter affinitatem Saxonibus qui se Stellinga
nominaverant.” Hist. iv. 2. Robertson, Scotland under her i’.arly Kings, ii.
235. But both frilingi and lazzi were named Stellinga, and affinity does
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but his lord, and simply unfree as cultivating land of which
be is not the owner. The slave, servus or knecht, is in a very
different plight. In this it may well be we have a proof of the
freedom of the ancient life, notwithstanding the prepofderance
of the nobiles : liberty is more penetrating and more - extensive
than elsewhere, and the condition of the /it has no small im-
portance in its bearing on the history of the colonisation of
Britain.

23. Of the history of the Angli unconnected with that of The lawsof
England we have no details; but a code of laws is extant, and Werini.
dating perhaps from the eighth century, and entitled, The Laws ’
of the Anglii and Werini®. This document preserves several
noteworthy details which may be regarded as subordinate links
in the chain between England and the Germania. Such are
the proportions of the wer-gild and the money-fines; and the
classification of the free people as adalings and liberi. Of the
ingenuus and litus as opposed to one another there is no trace:
the wer-gild of the adaling is thrice that of the free man ; the cor-
responding payment for the slave is one-twentieth of that of the
aduling ; the slave is atoned for with thirty solidi, the freedman
with eighty, the free man with two hundred, and the adaling
with six hundred?. The Litus apparently does not exist. But
although these points have a certain interest in themselves, they
form part of a subject-matter which is common to all the Ger-
manic races, and rest on an authority the exact value of which
is too uncertain to make it worth while to examine them in detail.

If we possessed a complete Mercian or Northumbrian code, and
were quite certain of the connexion of the Anglii of these laws
with the Angli of the migration, the case might be different.

not imply actual consanguinity. They were more probably the remains of
& conquered Thuringian population. See Waitz, D. V. G.i. 178.

! Edited by Merkel in 1851 ; Canciani, vol. iii.; Lindenbrog, pp. 482—
486 : see also Thorpe’s Lappenberg, i. go. 91; Waitz, D. V. G. iil. 143;
Richthofen, Zur Lex Saxonum, pp. 407—4¥8." The theory that the laws be-
longed to two small communities, Englehem and Werinefeld, in Southern
Thuringia (Richthofen, p. 411), is accepted by Brunner, Schwurgericht, p.19.
The laws belong to the age of Charles the Great. .

2 Tit. i. artt. 1, 2; titt. ii-iv; tit. vii. art. 6 : and on the coincidences be-
tween the Anglian and Anglo-Saxon laws, see Thorpe’s Lappenberg, i.
93, 94-
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Cuution in Still less is it necessary to appeal to the evidence of later
amlogies. Danish institutions for the illustration of the polity of the
Jutes?, or in proof of their connexion with the Frisians. It
is true that the common law of a nation is even more certainly
than its language a determining evidence of its extraction. But
so great is the mass of material, and so much of it is common to
this whole family of nations, that it is at once unnecessary to
work it into detail, and unwise to dwell upon such detail as
proof of more distinct, closer affinities. The common law of the
race is abundant and eomparatively clear ; but minute inferences
from minute coincidences are sometimes deceptive : it would be
unsafe to infer from resemblances between them anything more
than original consanguinity 2.
* lmportance 24, These scanty particulars have their value, first, as fur-
early notices. nishing points and analogies illustrative of the tribal character
of the Saxons and their neighbours, which throw light on some
important features of their migration and early colonisation of
Britain ; and in the second place, as marking the peculiarities
of their institutions which caught the eye of the historian and
legislator by their contrast with those of the other nations of
Germany. Only those details are noticed which serve to divide
them from the nations whose system has now a less pure and pri-
mitive character. Hence we are warranted in concluding that in
other points their social and political condition was not far removed
from that of their neighbours, and are prepared to look amongst
the German tribes of the fifth and sixth centuries generally for
traces which may illustrate the polity of the particular race.
Comimon Such traces will be found chiefly in the department of land
features of . .
German life tenure and local government, on the earlier phases of which
andsixth much has been sald already. The laborious investigations of
CNUTS:  recent scholars have successfully reconstituted the scheme of
land tenure as it existed among the Germanic races, by careful
generalisations from charters, records of usages and the analogies
! L;.ppenberg, i, 96, regards as possibly Jutish the Kentish division into
lathes, and the custom of fixing the age of majority at fifteen.
* These remarks of course do not refer to the importance of Scandinavian
‘ analogies with Anglo-Saxon history, which is very great, simply to the
relics of Jute tradition as brought to prove special connexion.
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of Scandinavian law and practice, which at a later date re-
produces, with very little that is adventitious, the early condi-
tions of self-organising society. This scheme has been already
mentioned more than once under the name of the mark system™. ghmrk b
Its essential character depends on the tenure and cultivation of ‘
the land by the members of the community in partnership. The
general name of the mark is given to the territory which is held
by the community, the absolute ownership of which resides in
the community itself, or in the tribe or nation of which the
community forms a part. The mark has been formed by a primi-
tive settlement of a family or kindred in one of the great plains
forests of the ancient world?; and it is accordingly like any
other clearing surrounded by a thick border of wood or waste,
which supplies the place or increases the strength of a more
effective natural boundary. In the centre of the clearing the
primitive village is placed: each of the markmen has there
his homestead, his house, courtyard, and farm-buildings®. This
possession, the exponent as we may call it of his character as a
fully qualified freeman, entitles him to a share in the land of
the community%, He has a right to the enjoyment of the
woods, the pastures, the meadow, and the arable land of the
mark ; but the right is of the nature of usufruct or possession
only®, his only title to absolute ownership being merged in_the
general title of the tribe which he of course shares. The
woods and pastures being undivided, each markman has an equal
right of using them, and can turn into them a number of swine
and cattle : under primitive conditions this share is one of abso-
lute equality ¢ ; when that has ceased to be the rule, it is regulated
by strict proportion. The use of the meadow-land is also defi-

' The great authority on this is G. L. von Maurer, who has collected
and arranged an enormous quantity of material on the subject in his
Einleitung, and in his works on the Markenverfassung, Dorfverfassung,

erfassung, and Stidteverfassung.

? The idea of a forest clearing is not necessary to the mark. K. Maurer,
Krit. Ueberschan, i. 65-73.

} G. L. von Maurer, Einleitg. p. ar.

+ Ibid. Dorfverfassg. i. 61-65; Markenverfassg. pp. 59-62.

. Ibid. Einleitg. pp. 6, 93, 97.

Tbid. Markenverfassg. pp. 143 5q.
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Appomon-
ment of lang
under the
Mark
System.

Personal
sl
of the

in which this
system pre-

nitely apportioned. It lies open from hay harvest to the follow-
ing spring, and during this time is treated as a portion of the
common pasture, out of the area of which it is in fact annually
selected. When the grass begins to grow the cattle are driven out,
and the meadow is fenced round and divided into as many equal
shares as there are mark-families in the village : each man has
his own haytime and houses his own crop : that done, the fences
are thrown down, and the meadow becomes again common pas-
ture : another field in another part of the mark being chosen
for the next year. For the arable land the same regulative
measures are taken, although the task is somewhat more com-
plex : for the supply of arable can not be supposed to have been
inexhaustible, nor would the markmen be likely to spend their
strength in bringing into tillage a-larger area than they could
permanently keep in cultivation. Hence the arable surface must
be regarded as constant, subject to the alternation of crops. In
the infancy of agriculture the alternation would be simply that
of corn and fallow, and for this two divisions or common fields
would suffice. But as tillage developed, as the land was fitter
for winter or spring sowing, or as the use of other seed besides
wheat was introduced, the community would have three, four,
five, or even six such areas on which the proper rotation of
crops and fallow might be observed’. In each of these areas
the mark-man had his equal or proportionate share; and
this share of the arable completed his occupation or posses-
sion.

This system of husbandry prevailed at different times over
the whole of Germany, and is in complete harmony with the
idea of a nationality constituted on a basis of personal rather than
territorial relations. As the king is the king of the nation,
not of the land, the land is rather the sign or voucher for the
freedom of its possessor than the basis of his rights. He pos-
sesses his land as heing a full-free member of the community;
henceforth the possession of it is the attestation, type, and em-
bodiment of his freedom and political rights.

1 @G. L. von Maurer, Einleitg. pp. 73-75, 77 &q.
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For every such mark becomes a political unit: every free wmpghuti?l
mark-man has his place in the assembly of the mark, which the Mark
regulates all the internal business of the partnership and of the ysterm.
relations that arise from it. The choice of the meadow, the
rotation of the crops, the allotment of the shares from year to
year, are determined in this council?; and without its consent
no man may settle in the territory? build himself a house, or
purchase the share of another. It is unnecessary to suppose
that there was a period when the village marks administered The village
justice amongst themselves; for within historical times they mark-moot.
sppear only as members of larger communities : but even these
communities may have been originally constituted on the same
principle, and have possessed common woods and pasture grounds
in which the village marks have their definite shares. But the
initiatory stage of legal proceedings may well have been gone
through, complaints heard and presentments drawn up, in the
village council. 'On such a hypothesis also it may have elected
its own annual president?, although again within historic times
such magistrate seems to have heen imposed by the king or
governing council of the nation.

If a member of the mark, or a new settler with permission of Separste .
the mark-men, chose to build his house apart from the village, ogtaide the
in a remote portion of the common land or in a new clearing, )
be might do so; and in such case he would have a permanent
allotment of arable and meadow lying close to his farm, and not
subject to the annual reapportionment. His partnership in the
use of the common land would thus be limited to the use of
wood and pasture, in which his rights would be determined on
the common principle of proportion, by which also the extent
of the original area which he was allowed to appropriate was
limited ¢,

As the population increased and agriculture itself improved,
the mark system must have been superseded everywhere. The

G. L. von Maurer, Einleitg. pp. 144~150.
Ibid. pp. 141 &q.; Lex Salica, tit. 47.
G. L. von Maurer, Einleitg. p. 140.
Ibid. p. 9. .

E2



Cliany
the Mark
System.

52 Coustitutional History. [cHaAP.

in foundation of new villages on the common lands, standing in a

filial relation to the original settlement, and looking to it as the
source of their political rights, must have soon exhausted the
available territory. The partnership in tenure of the arable
would necessarily become obsolete when the love of agriculture
and the practice of careful husbandry demanded for the culti-
vator a tenant-right on his allotment : it could continue only so
long as all men farmed equally well: as soon as the husbandman
succeeded in keeping his annual plot better than his neighbour,
he might fairly insist that a longer possession was therefore due
to him, and that he might commute the annual for a perpetual
allotment. So the arable fell into the condition of separate
ownership together with the homestead ; the rights to wood and
pasture remaining in common, though liable also, when the pro-
cess of inclosure has begun, to similar appropriation. And the

Ine ualityof right of separate ownership being established, inequality of
lnnd

Pormanent

results of the

estate, which must have prevailed to some extent from the first,
would become the rule instead of the exception. But whilst the
political importance of the system would thus pass away, the
plan of common husbandry and common rights of wood and
pasture, the local gatherings of the freemen and their by-laws
or internal regulations, would remain and become available
for administrative purposes guided on other principles. The old

Mark usages. feeling of freedom and of the inseparable connexion between

land ownership and the possession of public rights would con-
tinue ; possibly also the habit of looking up to the owners of the
primitive homesteads as the natural leaders, the representatives
of the half mythical forefathers of the village.

The system, necessarily shortlived in its integrity, thus leaves
deep and abiding impressions wherever it has once prevailed ;
and those, if we are to trust to the nomenclature which belongs
fo it, in regions of political life where we should hardly look
for them, The homestead of the original settler, his house,
farm buildings and enclosure, ‘the toft and croft’ with the
share of arable and appurtenant common rights, bore among
the northern nations the name of Odal, or Edhel ;. the primitive
mother village was an Athelby or Athelham ; the owner was
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an Athelbonde!: the same word Adel or Athel, signified also The Atod
nobility of descent, and an adaling was a nobleman. Primitive Z"fu?ﬂé.
nobility and primitive landownership thus bore the same name?.

It may be questioned whether any etymological connexion exists

between the words odal and alod, but their signification as

applied to land is the same : the alod is the hereditary estate

derived from primitive occupation ; for which the owner owes

no service except the persanal obligation to appear in the

host and in the council. The freeman who does not bear the The free-
name of adaling, is the descendant of the later settler who has ™
been admitted to full rights in the community ; or he may be
descended from the original settlers but has not inherited the
homestead. Beneath these comes the free class of labourers who The caltiva-
cultivate the land which others own. The three classes are men’sland.
kept distinct by the difference of the wergild : the killing of

the adaling is atoned for by a fine twice or three times as large

as that which can be demanded for the freeman ; and his oath in
compurgation is of twice or thrice the weight. Sometimes this The distinc-
difference of valuation may be referred to the difference of the wrg?{d‘.be
size of the estate which each holds; and the value of the °*
oath bears an exact proportion to the acreage of the alod.

But this belongs probably to later times. It is enough for the

present to observe that the mark system preserves in itself the

two radical principles of German antiquity, the kindred and

the community of land; and their primitive appurtenances, the

wergild and compurgation, in which the kindred share the rights

and responsibilities of the individual freeman; the right and
obligation are based on the kindred, regulated by the land tenure,

and subject to the general administration of the peace.

25. Ascending from the simplest form of local organisation The higher
to the juridical and political administration of the tribe, we mﬁ}ﬁn
have in the ¢ Pactus Legis Salicae,’ or summary of the customs Setan .
of Frank law in the fifth century, a store of facts which may
illustrate a general theory although they cannot form the basis

1 G. L. von Maurer, Einleitg. pp. 14-1%.
? See Grimm, R.A. p. 265 ; Waitz, D. V. G.1i. 185-187; K. Maurer, Krit.
Ueberschau, i. 97 ; Vigftsson, Icelandic Dictionary, s. v. Adal, O3al.
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iheBalisn  of one'. In some points the Salian law is contrasted with the

customs of the interior nations of Germany, the Saxons for
instance : such are those especially that have reference to royalty,
which was unknown to the one nation long after it had become
a regular institution of the other : where therefore the authority
of the king is mentioned in it, we must, in applying the analogy
to the Saxons, substitute for it the rule of the elective princeps, or
of the assembly, or the local community, as the case may require,

Tracesofthe  The mark system has left its traces in the Salian law. The

The court of
justice, the

system of common cultivation may have passed away, but no
settler is allowed to take up his dwelling in the vill without the
express permission of the community, or suthority from the
king in whom the central rights of the community are vested®.
The social organisation of the vill may be identical perhaps
with that of the mark; it is capable of holding assemblies,
discussing grievances, and making by-laws, but it is not a court
of justice; its president is the officer who collects the royal
dues, and is nominated by the king®. o
The ordinary court of justice is the mallus or court of th

mallus, or hundred, of which the centenarius or thunginus* is the presi-

court.

dent, elected -by the national council. With him sits the
sacebaro, to represent and secure the king’s rights®. The
court consists of all the fully qualified landowners, who bear,
in their name of rachimburgi, a title that shows their capa-
eity for legal functions; for they furnish the centenarius with
a body of assessors, selected from time to time, and called,
during their period of service, the sitting rachimburgs®, in oppo-
sition to the rest of their body, who are the standing members.
From the decisions of the mallus there is no appeal, except to

1 Lindenbrog, Leges Barbarum, pp. 309 8q. ; Canciavi, ii. 17 sq. ; Baluze,
Capimlaﬁs R.R. Ff. i. 201 8q. ; Wa.itz,o%as Alte Recht, Kiel, 1846.
Titt. xiv, xlv; Waitz, Das Alte Recht, pp. 124, 210, 328, 253 ; G. L.von

Maurer, Einleitg. p. 141 sq. 3 Waitz, D. V. G. ii. 314, 353, 354-

4 Savigny, R. R. i. 273 ; Waitz, Das Alte Recht, p. 394; D. V.G. i.248,

& Sohm, {”r R.G.V.i 84&4.

¢ Waitz, D.V.G. i.334. The name belongs to all fully qualified freemen
among the Franks, and answers to Arimannus among the Lombards;
Savigny, Rom. Recht im Mittelalter, i. 191, 214 8q. On the derivation of
the word see Savigny, i. 222 (Rek =rich, great ; and burg=borh, surety);
Grimm, R. A. gp. 293, 774 ; (ragin=consilium;) Waitz, Alte Recht,
p. 29t; D.V.G. ii 36.
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the king himself; no court intervening between that of the
hundred and the supreme council of the nation!. The Graf, The Grar.
or administrative ruler of the province which is composed

of the aggregations of the hundreds, is a servagk of the king,

fiscal and judicial, and as such executes the sentences of the
mallus, but has no special court of his own?.

The Salian law recognises fully the importance of the kindred No tribunal
in relation to the descent of property, the wergild and compur- of the kin.
gation ; but affords no trace of any political or juridical organi-
sation founded upon it, and contains no reference to any primi- No blood
tive nobility?, the only differences in the wergild arising from povllty.
employment in the host or in the king’s service®. The posi-
tion of the letus is nearer to that of the slave here than in the
Saxon institutions, which however are in close conformity with
the Frank law in the prohibition of mixed marriages®. Separate Inequality of
ownership of land, in the greatest completeness and in the most )
unequal proportions, has become the rule®: the more ancient
system is to be detected only by the vestiges of its nomenclature :
the ‘terra salica’ answering to the A¥od or Adalsgut”.

The King is the ruler of the nation ; he appoints the Grafs The King.
and the magistrates of the vills ; he has a comitatus of personal
followers who supply the place of hereditary nobility and. per-
manent guard. He is the guardian of the peace of the nation,
and supreme judge of appeal. The supreme political council The e national
is the nation in arms : but of any central gathering of the people )
for justice there is no mention ; we can only infer that, if there
were any, it must have necessarily coincided with the assembly
of the host. The succession to the royalty is hereditary in one
family, but the person who succeeds is chosen by the nation®.

! Waitz, D. V. G. ii. 493-495.

2 Nor even a share in the jurisdiction of the mallus; Savigny, R.R. i.

256, 365; Sohm, Fr. R.G.Verf. i. 83.

3 Cf. Savigny, R. R. i. 223 ; Waitz, Das Alte Recht, p. 103 ; D.V.G. ii.
289-291.

¢ Waitz, Das Alte Recht, p. 104. 8 Ibid. p. 106.

¢ Ibid. p. 117; D.V.G.ii.217. This seems to be the consequence of the
conquest of a Roman province.

7 Waitg, D. V. G. ii. 220: the land attached to the ¢sala’ or house. Cf.
Grimm, R. A. p. 493. .

$ Waitz, Das Alte Recht, pp. 203-314 ; D. V. G. ii. 148-164.
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So simple was the governmental system of the Franks in the
fifth century : that of the Saxons was simpler still, for they were
without the complication of royalty. The name of the hundred,
the institution round which the Frank system circles, and the
origin of which has, as we shall see, its own complexities, does
not occur amongst the continental Saxons!: and although it
does not follow that it was unknown to them, its non-appearance.
is a presumptive evidence of superior simplicity of organisation.
‘We shall trace, as we proceed in the history of the English, vestiges
of the systems, or of parts of the systems, thus briefly character-
ised : perbaps we have shown already by implication how very
much any complete scheme or general picture must be based on
inferences and analogies, such as by their very nature-raise a
suspicion of pretentious speculation and warrant us in content-
ing ourselves with & modest and tentative dogmatism.

26. And this consideration restrains us from even attempting
to apply to the Saxons the minute and regular machinery of
local divisions and jurisdictions which we find in the Scandina-
vian laws, and of which the colonisation of Iceland is the best
and the favourite specimen. The existence of numerical divi-
sions of the utmost minuteness is not inconsistent with great
antiquity ; but it is a sign not so much of antiquity as of the
absence of more natural determinants. The nomad race has
scarcely any possible principle of arrangement other than number :
it is indispensable also to the machinery of the host, and in
consequence the occupation of a conquered country or the
¢olonisation of one newly discovered, is regulated in this way.

* The usage is then no sign of either age or race. Yet it is useful

Constitution
of Iceland.

to observe the analogy, especially when, as in Iceland, a perfect
instance can be adduced.

Iceland is divided into four fiordungs or quarters, as Yorkshire
may have been divided by the Danes into three ridings. Each
fiordung was divided into three things, and each thing into three

! Waitg, D. V. G. i. 153. The traces of the system alleged by Waitz
sre questioned by Richthofen. K. Maurer, Krit t%’ebemclum, i.76. It is
also unknown among the Frisians. Waitz mentions however a * Camminge
hunderi’ in Westphalia.
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godords or lordships : the northernmost fiordung however “con- The court of
tained four things. The godord was originally a personal not a the flordung.
territorial division!. In the court of the fiordung were thirty-six
judges, twelve from each godord, named by the lord, who did not
himself sit there. The general assembly of the island was called
the Althing. The logretta, the judicial and legislative committee Thelsgretta.
of the althing, was composed of the gothar, or godordsmen, and
two nominated representatives from each godord ; nine represen-
tatives being added for three supplementary godords, so that the
whole number was 144 ; with these sat the bishop and the law-
men ; forty-eight being a quorum®. Here is a late but distinct
product of the Germanic centralising system marked by singular
regard to numerical symmetry.

Another instance may be found, also at a late period, in Constitution
the immediate neighbourhood of Saxony proper. The little marschen. |
territory of Dithmarschen was colonised by two kindreds from
Friesland and two from Saxony: the Frisians formed two
marks, the Norderstrand and the Suderstrand : the Saxons two
others, Norderhamm and Suderhamm : and the four were in
A.D. 804 made into a Gau in which the archbishop of Bremen
bad the royal rights of Heerbann and Blutbann ; a fifth mark
or dofft was afterwards added. The rights of the archbishop
being guarded by an advocatus or vogt, sometimes by one to each
mark, the state was governed by its own landrath : each mark
had twelve elected consules : the forty-eight constituted the Jand-
rath. When in the sixteenth century the vogts disappeared,
the territory became, what it had been originally, a systematic
organism for self-government®. This furnishes no bad com-
mentary on the testimony of Hucbald®.

! The godord (gothorth) was the lordship which looked to the Hof or
temple as the centre of its religious and legal organisation under the Gothic
or priest-lord.

3 Palgrave, Commonwealth, p. 115; Bluntschli in Krit. Ueberschau, i.
120-127; Vigfésson, Icelandic Dictionary, s. v. Althing, Gethi, Logretta.
K. Maurer’s Beitrige zur Rechtsgeschichte des Germanischen Nordens,
is the authoritative book on the subject.

3 G. L. von Maurer, Einleitg. pp. 289-293.

¢ Above, p, 43.
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CHAPTER 1IV.

THE MIGRATION.

27. Conquest of Britain.—28. Condition of the Britons.—29. Theory of
earlier German settlements.—30. Theory of connexion between Welsh
and Anglo-Saxon laws.—31. Effect of the conquest on the conquerors.—
32. Adoption of royalty.

27. THE fifth century saw the foundation of the Frank dominion
in Gaul, and the first establishment of the German races in
Britain. The former was effected in a single long reign, by the
energy of one great ruling tribe, which had already modified its
traditional usages, and now, by the adoption of the language and
religion of the conquered, prepared the way for a permanent
amalgamation with them. In this process, whilst the dominant
tribe was to impose a new mould upon the material which Roman
dominion had reduced to a plastic mass, it was in its turn to take
forms which but for the pertinacious idiosyncrasy of the Gallie
genius, and the Roman training to which it had been subjected,
it would never have taken. Frank feudalism would scarcely have
grown up as it did but for the pre-existence of the type of Gallic
society which Caesar had remarked, and the care taken by the
Roman governors to adapt the Gallic character to their own ends.
It was a rapid if not an easy process : the Salian Frank entered
into the place of the Roman and the Goth : the Visigoth retired
southwards : the Ripuarian, the Alemannian, and the Burgundian
accepted either feudal dependence or political extinction.

It was very different with Britain. The Saxons, Angles, and
Jutes, although speaking the same language, worshipping the
same gods and using the same laws, had no political unity like

AN i
‘\

\



Sazon Conquest of Britain. 59

the Franks of Clovis ; they were not moved by one impulse or Couqnestol
invited by one opportnmty The conquest of Britain was the T
result of a series of separate expeditions, long continued and
perhape, in point of time, continuous, but unconnected, and
independent of one another. It was conducted by single chief-
tains, who had nothing whatever in common with the nation
they attacked, and who were about neither to amalgamate with
them nor to tolerate their continued existence. They were men,
too, on whom the charm of the Roman name had no power, and
whose institutions were, more than those of the rest of the bar-
barians, free from Roman influences; for three centuries after
the conquest the Saxons in Germany were still a pure nation-
ality, unconquered by the Franks, untainted by Roman manners,
and still heathen.

These separate expeditions had doubtless changed their cha- Diverse

character of
racter in course of time. Beginning as mere piratical visitations the expedi-
of the coast—such as were those of the Danes and Norsemen ata "
later period—they had before the end of the third century called
forth the defensive powers of Rome, and tasked the energies of
the count of the Saxon shore!. It is not until the middle of
the fifth century that they assume the dimensions of conquest,
colonisation, migration ; and when they have attained that
character, the progress and success of the several attempts are
not uniform ; each little state reaches greatness by its own
route, and the history of its growth makes a mark upon its con-
stitution.

28. If the Saxons and Angles are contrasted with the Franks Difference
still more are the Britons with the Gauls. Rome had laid Gaul and
a very strong hand on Gaul, and Gaul had repaid in a remark-
able degree the cultivation of her masters. At the time of the
downfall of the empire Gaul was far more Roman than Italy
itself; she possessed more flourishing cities, a more active
and enlightened church, and a language and literature com-

! The shore infested by the Saxon pirates, not the shore oolomsed by
Saxons, as sometimes understood. See Freeman, Norm. Cong. i. 11, and
the references given there. The other view was held by ppenberg.

(ed. Thorpe), i. 46, 47. Kemble seems also to favour it, Saxons, i. 10, 11 ;
Palgrave, Commonwealth, p. 384.
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Rownn civi- pletely Latin, although of course far beneath the standard of the
Britain.  classical ages. Britain had been occupied by the Romans, but
had not become Roman ; their formative and cultivating power
had affected the land rather than the owners of it. Here, too,
had been splendid cities, Christian churches, noble public works
and private mansions; but whatever amount of real union may
have existed between the two populations ended when the legions
Itsextine- were withdrawn. The Britons forgot the Latin tongue ; their
tion. clergy lost all sympathy with the growth of religious thought :
the arts of war had been disused, and the arts of peace never
thoroughly learned. The old tribal divisions, which had never
been really extinguished by Roman rule, rose from their hiding-
places; and Britain was as fertile in tyrants after as it was
Weakness  before the Roman conquest. But Roman rule had disarmed and
Britons.  enervated the people: constant foreign invasion found them con-
stantly unprepared, and without hope or energy for resistance.
They could not utilise the public works or defend the cities of
their masters. So Britain was easy to be conquered in propor-
tion as it was Romanised. A succession of calamities had
diminished the population, already greatly reduced by the with-
drawal of the dependents of the Romans into Gaul ; and when
once the invitation or the concessions of the British chiefs had
given the invaders a standing-ground in the island, the occupa-
tion of the eastern half at least was accomplished in a short
.Poa': ofthe  time1, The middle of the fifth century is the approved date for
this settlement. Kent seems to have been won by a single
victory : the kingdom of Sussex was the result of the capture of
Anderida ; the history of Wessex is the long story of encroach-
ments on the native people, who retired very gradually, but
became stronger in resistance as they approached the mountains
and the western sea, until a balance of forces compelled an
Diversity of armed peace®. Mercia, the country of the Southern and
the king-  Middle Angles, was an aggregation of many smaller settlements,
each apparently the result of detached Anglian expeditions.

! Bede, H. E. 1. 13-15; Gildas, xiv, xxii; Hallam, Middle Ages, chap.
viii. note iv. Kemble, Saxons, ii. 287 sq.
2 See on the growth of Wessex, Freeman, Norm, Cong. i. 24, 35.
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Of the formation of the Northumbrian and East Anglian king-

doms we have not even the traditional data, which, whether
historical or not, serve to give an individuality to the others?.

The dislocated state of Britain seems, next to its desertion by Want of
the Romans, to have made way for the conquerors. The same weak the Britons.
obstinacy which had failed to combine against invasion, refused

to accept the new dominion; and the Saxons, merciless by habit,

were provoked by the sullen and treacherous attitude of their

victims, The Britons fled from their homes: whom the sword

spared famine and pestilence devoured : the few that remained

either refused or failed altogether to civilise the conquerors®

For a century and a half after their arrival the Saxons remained Their refusal
heathen ; for a century after their conversion they were repelled Wi ha
from communion with the Celts : the Britons retarded rather than “"%*™
promoted the religious change which the Spaniards forced on their

Arian conquerors, and which Clovis voluntarily adopted to unite

him with his Gallic subjects. This period, instead of being one

of amalgamation was one of divarication. There was room

enough for both Britons and Saxons: the Roman cities might

have been homes for the one, and the woods and broad pastures

have furnished the others with their favourite prospects. But

the cities went to ruin; Christianity became extinet and all

culture with it. There were still Roman roads leading to the General
walls and towers of empty cities: the Roman divisions of the

land were conspicuous : the intrenched and fortified camps : the

great villas of the princely families; churches and burial places;

but they were become before the days of Bede mere haunted

ruins, something like the mysterious fabrics which in Central
America tell of the rule of a mighty race whose name is for-

gotten®.

It is not to be supposed that this desolation was uniform : in Local
some of the cities there were probably elements of continuous igaments of
life : London, the mart of the merchants, York, the capital of
the North, and some others, have a continuous political existence,

1 Freeman, Norm. Cong. i. 23, 26.
2 Bede, H. E. i. 13-15 ; Gildas, xiv, xxii.
3 Kemble, Saxons, ii. 297.
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Remains of although they wisely do not venture, like some of the towns of
Southern France, to claim an unbroken succession from the
Roman municipality. The new race found the convenience
of ready-built houses and accumulated stores of material; and
wherever the cities were spared, a portion at least of the
city population must have continued also. In the country,
too, especially towards the West and the debateable border,
great numbers of Britons may have survived in servile or
half-servile condition : some few of the greater men may have
made, and probably did make, terms for themselves, especially in
the districts appropriated by the smaller detachments of adven-
turers; and the public lands of the new kingdoms must have
required native cultivators. But all these probabilities only bring
No general out more strongly the improbability of any general commixture
races, or amalgamation of the races. ~Centuries after the conquest the
Briton by extraction was distinguished by his wergild from the
man of the ruling race. It is impossible that such a commixture
could have taken place without leaving its traces on the language
or the religion. The English of Alfred’s time is, except where the
common terms of ecclesiastical language come in, purely Ger-
or of institu- manic : British Christianity stood out aghinst Saxon for a century
after the death of Augustin; and the vestiges of Romano-British
law which have filtered through local custom into the common
law of England, as distinct from those which were imported in
the middle ages through the scientific study of law or the in-
sensible infection of cosmopolitan civilisation, are infinitesimal.
Barlier Ger-  29. The theory that some appreciable proportion of the popu-
223%2”‘"‘“ lation of Roman Britain was already Germanic; that the Belgae?,
or Coritani or Catieuchlani ? of the island might have welcomed
the Saxons and Angles as distant cousins, has had able supporters,
but has no basis either in fact or in probability. The Belgae of
Caesar’s days were Gauls, and their British kinsmen could scarcely
have retained, five centuries later, any recollection of a language
which their fathers, if they had ever known it, had so long forgotten.
It is neither impossible nor improbable that on the nort.he‘rn and

1 Palgrave, Commonwealth, pp. 26 sq. . * Kemble, Saxons, i. 9.
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eastern coasts shipwrecks and piratic expeditions may have Not import-
founded colonies of Germans much earlier than the beginning of history.
history. But to base any historical theory on such contingencies

is about as wise as to accept the notion that the German Saxons

were a colony from English Britain?, or that the conquerors of

Britain did not come from Germany, but were a hypothetical

colony from a hypothetical settlement on the Littus Saxonicum

of Gaul %

30. Nor again can any weight be attached to the results of the Theparallels
careful investigation of able scholars into Welsh social antiquities, English laws
as affecting the present question® If the agreement between the relied on.
local machinery of the Welsh laws and the Anglo-Saxon usages
were much closer than it has ever been shown to be; if the most
ancient remains of Welsh law could be shown not to be much
younger in date than the best established customs of Angle and
Saxon jurisprudence—the fact would still remain that the his-
torical civilisation is English and not Celtic. The cantred of
Howel dha may answer to the hundred of Edgar, but the
hundred of Edgar is distinctly the hundred of the Franks, the
Alemannians and the Bavarians. If the price of life and the
value of the compurgatory oath among the Welsh were exactly
what they were among the Saxons, it would not be one degree
less certain than it is that the wergild of the Saxon is the wergild
of the Goth, the Frank, and the Lombard. The Welsh may
in late times have adopted the institution from the English, or
in all the nations the common features may be the expedients
of a common stage of civilisation ; but the kinship is between
the English and the German forms. The Welsh laws may be

-1 The old and curious inversion of the true story which appears in Rudolf,

Transl. 8. Alexandri, Pertz, ii. 674.

2 The view propounded by Dr. A. F. H. Schaumann, Gttingen, 1845 ;
see K. Maurer, Krit. Ueberschau, i. 51. The theory of Roman military
colonies of German race settled in Britain at a much earlier period is not
§mprobable, but rests on very scanty evidence : for Saxon settlements of the
kind there canbe of course no evidence. But the root of the false hypo-
thesis lies in each case in the misunderstanding of the name Littus Saxoni-
cum. See above, p. 59.

* Much useless labour is spent by Sir F. Palgrave on this subject in the
Rire and Progress of the English Commonwealth, to a certain extent impair-
ing the value of that great work. ’ :
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adduced for illustration and analogy, but not for historical
argument. However, we have no remains of such laws that are -
not much later than the days of Alfred.

31. If it were possible to form a clear idea of the amount of
civilisation which the invaders already possessed, or of the organi-
sation which they were to substitute for that which thus vanished
before them, we should be better able to determine the effect
which was produced on them by the process of conquest. But
as it is, only two great generalisations seem to be possible.
First, conquest under the circumstances compelled colonisation
and migration. The wives and families were necessary to the
comfort and continued existence of the settlements. It was not
only that the attitude of the Britons forbade intermarriages ; the
Saxons, a8 all testimony has shown, declined the connubium of
foreign races®: they eould not give to the strange woman the
sacred prerogative of the German woman, let her cast their lots
or rear their children. The tie of the cognatio and the gens was
as strong as it had been of old : the new settlements were called
by Gentile names, and these names involve the retention of the
rights and duties of the megth. The invaders come in families,
and kindreds, and in the full organisation of their tribes : the
three ranks of men, the noble, the freeman and the let?: even
the slaves are not left behind. The ‘cattle of their native land
are imported too : the store they set by their peculiar breeds is
proved by the researches into the grave-places of the nations.

It could scarcely be otherwise, unless we are to suppose an

1 See above, p. 43.

2 There seems to be no reason for questioning that the eorl, ceorl, and
let of the earliest English laws, those of Ethelbert, answer exactly to the
edhiling, the friling, and the lazzus of the old Saxons. Whether the Kentish
leets were of Geerman origin has been questioned. Lappenberg (ed. Thorpe),
ii. 324, thinks that they were ‘ unfree of kindred race” XK. Maurer, Krit. ~
Ueberschau, i. 421, thinks them a relic of ancient British population who
come between the free wealh and the slave. Robertson, Scotland under
her Early Kings, ii. 233, regards the let of Kent as answering to the wealk
of Wessex, and therefore British. The name (lazzus=slow or lazy,
Grimm, R. A. pp. 305-309) signifies condition, not nationality. On the
general condition of the class, see G. L. von Maurer, Hofverfg. i. 12-18,
Grimm, R. A. pp. 305-309 ; and on their position as a part of the Saxon
nationality, on which their importance as illustrating the migration depends ;
see above, pp. 45-47. The wer-gild of the Kentish leet was 40, 60, or 8o
shillings according to rank, that of the ceorl being 200.
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innate propension in the adventurers for reproducing one and the Tl&ﬂ?&"
same system without historical connexion under the most different the: wotk‘of
circumstances. The mere settlement of predatory bands without Sonstituted
their homes and families must have resulted in their adoption of i
the institutions of the natives, those natives being their superiors

in civilisation: they could not have reproduced pure German

life and language from mixed materials : or retained their tribal
organisation so long and closely as they did, if it had been shat-

tered at starting. It was far otherwise : the tribal identity was

a reality bound down to no territorial area. The ownership of

land was the outward expression rather than the basis of political
freedom ; and even that ownership was, under the primitive sys-

tem, variable in its subject-matter, and in itself a usufruct rather

than a possession. The tribe was as complete when it had removed

to Kent as when it stayed in Jutland : the magistrate was the ruler

of the tribe not of the soil : the divisions were those of the folk

and the host, not of the land ; the laws were the usages of the

nation, not of the territory : and when they had found their new

homes, the Angles at least left a desert behind them ; for in the

days of Bede the A ngulus, the land between the continental Saxons

and Jutes, whence the Angles came, still lay without inhabitant?,
testifying to the truth of the tradition that they had gone forth

old and young, noble, gentle and simple, free and slave, their

flocks and herds with them. We may fairly argue that the Awount or
amount of social and political organisation which the Saxons 8;‘2&;’?.%“.’,‘:
brought with them to Britain was not less than the sum of ‘Becolonists:
common civilisation possessed by them and their German kins-

folk in the eighth century, and that whatever differences existed

in the eighth century were due to causes which had worked in one

or both of the nations since the fifth, On their arrival in Britain,

then, the Saxons had their threefold division of ranks : they had

the association of the township, and that of the pagus, whether

or no it bore the name of hundred ; some remains of the mark

system of land ownership and cultivation ; the principle of elec-

! Bede, H. E. i. 15 : * De illa patria quae Angulus dicitur et ab eo tempore
nlquo’hodie manere desertus inter provincias Jutarum et Saxonum perhi-

¢ F
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Expansion  tion to public functions ; and the tie of the kindred still preserv-

of otder in- . . .

stitutions.  ing its legal rights and duties. It is unnecessary to suppose that
a migrating family exactly reproduced its old condition: it is
more probable that it would seek larger scope for extension and
more abundant areas of cultivation : the adventurer of the con-
quest might seek to found a new family of nobles : every element
of society would expect advancement and expansion. But all
allowance being made for this, the framework of the older custom
must have been the framework of the new. No creative genius
can be expected among the rude leaders of the tribes of North
Germany. The new life started at the point at which the old
had been broken off. Hence we can scarcely suppose that the mark
system was developed, lived its life, and faded away on English
s0il; or that it is necessary to begin the story of English civili-
sation by comparing the state of Britain in the fifth century with
that of Germany in the first. Even if old ties were, more than
we need suppose likely, broken in the process of migration, the
names, functions, and rights of the magistrates, the principles of
customary law and local organisation, survived and took new
root and grew.

Rowaltyone 32, But in the second place, the process of migration and

of themigra- conquest must have produced such changes as are traceable at
the beginning of our national history. It must have produced
royalty, and the important political appurtenances of royalty?®.
The Saxons had no kings at home, but they create kingdoms in
Britain. The testimony of tradition helps to confirm what is &
sufficiently safe inference. According to the chronicle the Brito-
Welsh in A.D. 443 invited to Britain the Ethelings of the Angles:
in AD. 449, under two leretogas, Hengist and Horsa, the
strangers came : in A.D. 455 Hengist and Aesc his son came to
the kingdom. In A.D. 495 ‘came two ealdormen to Britain,

! The importance of this seems to have been overlooked by Kemble in
his invaluable work on the Saxons in England.

* Bee Allen, Inquiry into the Rise and Growth of the Royal Prerogative
(Lond. 1849), pp. 164. 165. Bethmann- Hollweg, Civilprocess, iv. 97, gives
several instances in which the separation of a tribe, by migration, from the
nation to which it belongs, is followed by the institution of royalty. See
also Freeman, Norm. Cong. i. 74, 75.
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Cerdic and Cynric;’ in A.D. 519 they became kings of the West Institution -
Saxons. In each case the erection of the throne was probably the or oy
result of some great victory, or of the permanent securing of a

definite territory ; but the institution was not a transference of

British royalty: the new kings are kings of the nations which

they had led to conquest, not of those they had conquered’. In

each case the son is named with his father as sharing in the &;‘2&.
first assumption of the title, a recognition of the hereditary ter
character? which is almost the only mark distinguishing the

German kingship from. the elective chieftainship. The royal

houses ‘thus founded assume a divine pedigree ; all trace their

origin to Woden; and when they become extinct the indepen-

dence of their nation comes to an end. It would seem that the

change of government followed almost necessarily on the crea-

tion of the new nationality ; and the example of Frank conquest

may have led the Saxons to adopt the monarchic form. The

nation is no longer one of a cluster of kindred nations; it has Its r:mt?_'
to assert an identity that requires a distinct representation, L’ﬁt’}amw
a unity of which it has become more conscious than it was

before. It can no longer safely endure divided command, it

must have a king who can deal with kings. Unquestionably
individual prowess and ambition determined the change, but

these deeper causes must have led the people to acquiesce in it.

For 3 he?editary king, however limited his authority may be ?)y oArd{:rrédta;t;:sry
constitutional usage, is a stronger power than an elective magis- royalty.
trate : his personal interests are the interests of his people,

which is in a certain sense his family : he toils for his children,

bat in toiling for them he works also for the people whom they

will have to govern ; he has no temptation to make for himself

! The origin of royalty is regarded by Kemble as ‘rooted in the German
mind and institutions,’ S8axons, i. 137; so also Bethmann-Hollweg, Civil-
process, iv. 84. Allen regards it as repugnant to the genius of the Germans
and as a phantom-borrowed from imperial Rome (Hist. Prerog. p. 14). The
common theory that it was the work of the comitatus of a successful adven-
turer seems to rest on a misapprehension of the nature of the comitatus.

? Bethmann-Hollweg, Civilprocess, iv. 94, 96, holding that nobility gave
a title to the office of princeps, questions whether the hereditary succession
was peculiar to royalty, and finds the differentia of monarchy in the head-
ship of the collective people, as above.

F 2
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g;ttpononty or them a standing-ground apart from his people. He is trusted
tothe also with greater power : he becomes the regular leader of the,

princeps,a  host, or if disabled by age, its guide and counsellor : he under-

'.%‘333113' takes the maintenance of the national peace, and executes justice

5% on the breakers of it; his power is co-ordinate with that of the
national council, not subordinate to it, or a mere part of it.
Altogether his position is stronger and more dignified than that
of the princeps. He enters at the same time into a share of the
common stock of the hisforic dignities of kings. More can
scarcely be affirmed until we come to ages in which we have
clearer data.



CHAPTER V.

THE ANGLO-SAXON SYSTEM.

33. Anglo-Saxon system.—34. Continuity of terminology.—385. Allot-
ment and division of land.—386. Primitive temure.—37. Ranks and
classes of men.—38. The family.—39. The township.—40. The parish.
—41. Tithing and frankpledge.—42. The dependent township.—43.
Court of the township.—44. The burh.—45. The hundred or wapen-
take.—46. The hundred court.—47. The Liberty or soken.~—48. The
shire.—49. The ealdorman and sheriff.—50. The shiremoot.

33. WE are scarcely justified in applying the name of system '&:Anslo-
to any theoretical Yement, by which the several notices of tem.
constitutional matters, scattered through the Anglo-Saxon his-
tories, laws, and charters during a period of six centuries, can
be harmonised. To do so would be to disregard both the
. development which certainly took place in the national character
and organisation, and the several disturbing causes which gave
to that development some part at least of its character. On
the other hand, as we have scarcely any materials for determin-
ing the steps of such advance, and as at the close of the period
we find only such organic differences between the common
polity of the earliest and that of the latest ages as can easily be
accounted for, we are at once compelled to fall back upon such
a general theory, and are to a certain extent justified in the
speculation. The disturbing causes though startling are not
permanently potent; and they proceed from agencies closely
analogous to those already at work in the normal action of
society ; the Danish conquest, and even the Norman, bastens and
precipitates events that are already working to completion. But
the developments themselves are not very striking®; they are the

! Bee, further on, Chapter VIIL,
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greatest in the upper ranges of the fabric and leave the lower,
in which we trace the greatest tenacity of primitive institutions,
and on which the permanent continuity of the modern with the
ancient English life depends for evidence, comparatively un-
touched. It is possible then to gather into two or three general
groupings most of these features and their known developments.
Correspond- 34, In attempting to draw such a sketch of the system and to
i’:‘ﬁiﬁﬂ" trace its connexion with that of the Germania, we have the great
Euglish ter- . . . . . . .
minology.  advantage of being able to use a distinct and intelligible termin-
ology. Hitherto we have been indebted for all our information
to Latin authors whose nomenclature could not be safely re-
garded as more than analogous to that of the ancient Ger-
mans, and we consequently run a certain risk in arguing from
their expressions as if they had an ascertained and invariable
definite force. It would be at first sight somewhat rash to
argue from the use of such words as princeps, dux, pagus, vicus,
concilium, civitas, nobilis, and servus, either that they always
involve the same idea, or that that use is altogether unaffected by
their common application to Roman ideas. Is the word princeps
a definite translation of some German word? is it a mere
general expression, like our ‘prince’ or ¢chieftain,’ that may
cover a number of merely analogous relations, or has it an im-
plicit relation to some Roman function, having been applied to the
German, in consequence of some fancied resemblance ? It is most
fortunate for us, as we have to rely on Caesar and Tacitus, that the
former was obliged by circumstances to form a clear notion of the
differences of the barbarian systems with which he was brought
in contact ; whilst Tacitus wrote from singularly good informa-
tion, and is unrivalled as a writer for clearness of perception
and distinctness of expression. The confidence which we derive
from their consistent and precise use of words is borne out fully
when we come to the investigation of later authorities. In the
Ecclesiastical History of Bede we find the very same words
used and in the same senses. Bede writing in a foreign lan-
guage would be even more likely than Caesar and Tacitus to use
the same words to express the same things ; and having a great
acquaintance with classical Latin would probably use also the
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most approved words. The princeps, duzx, nobilis, vicus of Bede lI).mk

are the princeps, dux, nobilis, vicus of Tacitus. A hundred and Tacmu and
fifty years after the death of Bede his History was translated

into English, most probably under the eye of Alfred; and in

this translation again the same English words are used regu-

larly and almost uniformly as giving the sense of the same

Latin. As the functions of the offices thus denoted are the

same in the History of Bede and in the laws of Alfred, we have

a link between the primitive and the medieval systems which no
criticism is strong or sharp enough to sever.

35. The exact process by which the transference of the Ger- Uncertainty
man institutions to Britain was effected is not recorded : nor is m::?f“
it necessary to suppose that it was uniform in the several states colonisation.
and settlements. In some cases it may have been accomplished
by unconnected bands of squatters, who took possession of an
uninhabited tract, and, reproducing there the local system of
their native land, continued practically independent until the
whole surrounding districts were organised by a central state-
power. In other cases, the successful leader of a large colony
or a victorious host, having conquered and exterminated the
natives, must have proceeded to divide their land according to
a fixed scheme. The principle of this allotment he would find
in the organisation of his host. That host was the people in
arms, divided into hundreds of warriors, sustained and united
by the principle of kindred. When the war was over the host
became again the people: the hundreds of warriors! would
require a territory in the new land to compensate them for
what they had left in the old, and this when allotted to them The resul,,-
they would subdivide according to the divisions of the kindreds : mems A ult
and in such case the Anglo-Saxon village might reproduce the motedom.
name, the local arrangements, the very personal relations of "%
the German home. The isolated settlements would be then
incorporated and receive a share of political rights and duties.

A regular and authoritative division would prevent tribal quarrels
! The non-existence of the territorial hundred among the continental

Saxons, even if proved, does not affect the organisation of the hos in
hundreds.
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Conven!:g.n:le for the possession of the best districts, and would maintain the

allotment

Allotment
not neces-
sarily uni-
form.

national strength, the military organisation which, on the hypo-
thesis of a haphazard and independent appropriation, must have
broken up and perished long before the necessity of defence was
past. This principle of allotment would do no violence to the
pride or ambition of a German host'; in the time of Caesar, it
was thus that the chieftains of the tribes provided for the annual
resettlements of the pagi; and long after the S8axon migration,
it was the rule with the Norsemen®. As the Vandals in the
fifth century divided pro-consular Africa®, as the Norwegians
in the tenth divided Iceland*, as Halfdane in the ninth
divided Northumbria, so in the fifth and sixth centuries the
kingdoms of Wessex and Kent must have been portioned out®.
It does not follow that the division was in exact proportion and
symmetry ; that every kindred contained the same number of
households, or that every pagus or ‘hundred’ contained the
same number of townships: or that the early independent

" settlements were reduced to an equality of area with the newer

and more regularly constituted ones. The number of acres
asgigned to each family may well have been determined by
exact rules, but the distriet assigned to the township as a whole
may have been marked out by natural boundaries. The centenae
or hundreds of the host which in Tacitus’s time had become an
indefinite number, may have been still compelled to maintain
a corporate completeness, and yet have occupied in peace areas
of very different character and dimensions. A perfect and

1 It is unnecessary to refer to the system of tripartite division adopted
by the Burgundians and other conquerors of the Roman empire on the
continent, for there are no traces of such a plan in England. See on them
Savigny, Rom. Recht im Mittelalter, i. 296, 300, 310, 331 ; Hallam, Middle
Ages, i. 146; Allen, Prerogative, pp. 193-195. .

Godred divided the Isle of Man by lot ; Kemble, Saxons, i. 9o

3 Gibbon, viii. 227, 228; G. L. von Mnurer Einleitg. p. ¢ exer-
citui Zeugitanam vel prooonsuhrem funiculo hereditatis dnnslt o Victor
‘Vitensis, Hist. pers. Vand. i. 4. So the tradition of Normandy, ¢illam
terram suis fidelibus funiculo divisit.” Dudo, p. 85 ; Thorpe’s Lap

T8,
" iii. 18. The term funiculus hereditatis is borrowed from the Vu]ga.te

Deut. xxx. 9; Ps. civ. 11.
¢ Above, p. 56.
§ Mercia was partly divided the following year, Chr. Sax. A.D, 876, 877.
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symmetrical division of the whole land would be possible only m‘ﬁﬂ;ﬁ:ﬁeﬁc
on the theory that the colonising people were numerous enough lands in this
to occupy it. That they were not is proved by the existence point.
of the public lands, which down to a late period form a con-
spicuous and peculiar feature of Anglo-Saxon polity. Ultimately
no doubt a territorial arrangement of hundreds and townships
did cover the land exhaustively ; but that result was attained
only when the personal basis of the hundred was entirely lost
sight of, and the term had a geographical application only.
Then the judicial organisation of one hundred extended to the
borders of the next, the public lands were included within the
same organisation, and the name of hundred ceased to have
any numerical signification. So the inequality of the existing
divisions may partly be accounted for 1.
The existence of the classes of nobles, freemen, and lets, f:mce of
among the conquerors, would seem further to imply the existence estates.
of larger and smaller private estates®. The extent of the land
unappropriated to the simple freemen must have left it open
for the new king to reward his chief followers with extensive
grants, even if they did not from the first claim a larger share
in the allotment. On these domains and on the public land, The letic.
the lets would find their home and occupation : the remnants cultivators.
of the native race would find more lenient treatment than they
could expect at the hands of the common freeman, and might
return as cultivators to the land which had been their own.
But although such estates are found existing as soon as docu-
mentary history begins, their origin cannot be safely referred to
this cause only ; for even if absolute equality were the rule in
the original division, the extinction of families and the transfer
of small estates might easily throw an accumulation of land Now estates
into the hands of a single owner; and on the other hand the ]‘a;ﬁ:dﬁllbﬁc
public land afforded a supply from which new properties might
be carved continually, without any regard to size. In all
respects except those' resulting from ownership these estates
might be, and seem to have been, regulated by the same machi-
nery as the townships of simple freemen; but the relations

1 See further, § 45, below. 2 Cf. Gneist, Verwaltungsrecht, i. 4.
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of the cultivator of another man’s land to his lord belong to’
another portion of our investigation. .

g&%m . The general conclusion at which we arrive is that there must

allotizent.  have been over a large portion of each colony, a regular allot-
ment of land to the bodies of colonists united in their native land
by the tie of blood or of neighbourhood, and for the moment
represented by the divisions of the host!; that these allotments
varied according to the numbers of the kindred, the portion
assigned to a single family or house being a hide of land?; that
besides these the nobles or other great men received grants of
estates, or perhaps attached themselves to the political centre on
the condition of retaining estates which they had already
appropriated ; and that the surplus land remained the common
property of the nation. This surplus land during a long period
after the first invasion would go on increasing as the Britons
were driven farther westward : after the conversion it furnished
the stock from which the monasteries were endowed, and by
grants to them and to individuals it was much diminished, until
finally it became mere demesne of the king.

3;:;}33;; of  36. The question of the primary allotment leads directly to

tenute. that of the primitive tenure. The possession of land was, even
whilst the idea of nationality was mainly a personal one, the
badge if not the basis of all political and counstitutional righit.
On it depended, when the personal idea yielded to the territorial,

! Kemble, Saxons, i. 69-71, r25.

? On the vexed question of the extent of the hide it is not necessary here
to dilate ; Kemble, Saxons, i. 88 sq., attempts to fix it at thirty-three acres
or thereabouts, or 120 acres of a size one-fourth of the present acre. But
although his argument obviates many difficulties, it opens the way for
many more. The mansus, mansa, manens, cassatum, terra aratri, of the
charters are all interpreted to mean the same thing, although they may
have had local differences. See Robertson, Historical Essays, pp. 88-102 :
G. L. von Maurer, Einleitg. p. 120. The later hide was no doubt 120 or 100
acres. Grimm, R. A. p. 535, gives several passages in which the German
hoba is made to contain thirty or forty acres. It is possible that some of
the greatest inconsistencies in the use of these words may arise from their
being used to express the whole share of one man in all the fields of his
village. Thirty hides in a system of common cultivation would represent
such an allotment in each of the cultivated areas. But this will not explain
all; and local and national peculiarities, as well as variations at different
times, and differences in the quality of the land, must be taken for
granted.
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the rights and obligations, the rank, value and credibility of the Lmportance
member of the body politic; it became the basis as well as the ohmwter of
tangible expression of his status. According to the tenure by which

it was held very much of the internal and external history of the

nation changes its aspect. It is wrong to suppose that an early

stage of society is favourable to simplicity in determining the
character, of tenure and the relations dependent upon it. Simple

as the origin of property may have been, we have no historical

data concerning it, and when the subject does come within the

ken of history, it is anything but simple and uniform. In the early
Germanic system it is difficult, as we have seen, to prove the exis-

tence, except by way of inference, of any determinate property in
severalty : the original gift comes from the community of which

the receiver is a member, the gift is of itself mainly of the
character of usufruct, the hold is ideal rather than actual;

except in his own homestead the freeman can but set his foot

on the soil and say, ¢ this is mine this year, next year it will be
another’s, and that which is another’s now will be mine then.’

It is only by way of inference that we discover that there must

have been larger and smaller properties; the larger held by

those who had to support a larger household, the magistrate

with his comitatus, or the noble with his great train of kinsmen.
Without conjecturing how the change took place, we may safely Absolute

ownership .
assume that, although traces still remain of common land tenure the rule in

Anglo-Saxon
at the opening of Anglo-Saxon History, absclute ownership of times.
land in severalty was established and becoming the rule. We
may then regard the land as referable to two great divisions : Privateant
that which was held by individuals in full ownership, and that of
which the ownership was in the state; the intermediate case
of lands held by local communities in common, and used in
common by the owners of land as appurtenances to their several
estate, may be for the moment put out of sight. The land held .

in full ownership might be either an ‘ethel,* an inherited or

! Ethel is used here on the authority of Kemble, Grimm, Maurer and
other writers on land; but whenever the word occurs in history it is equi-
valent to ¢ patna > and has no special reference to landed estate. See Bede,
H. E. i 1,8, 9, 28, &c. &c. ; and the Anglo-Saxon Gospels.
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The alod, otherwise acquired portion of original allotment; or an estate
land. created by legal process out of the public land.  Both these are
included in the more common term ‘alod’!; but the former looks
for its evidence in the pedigree of its owner or in the witness
of the community, while the latter can produce the charter or
book by which it is created, and is called ‘bocland’2. As the
primitive allotments gradually lost their historical character, as
the primitive modes of transfer became obsolete, and the use of
written records took their place, the ethel is lost sight of in the
bookland 3, All the land that is not so accounted for is_folcland,
Publicor  or public land ; it comprised the whole area that was not at the
original allotment assigned to individuals or communities, and
that was not subsequently divided into estates of bookland. The
folkland was the standing treasury of the country: no alienation
of any part of it could be made without the consent of the
national council ; but it might be allowed to individuals to hold
portions of it subject to rents and other services to the state,
The- trinoda from which the owners of bookland were exempt, except in the
three cases of the fyrd or military service, the repair of bridges,
and the maintenance of fortifications, These estates of folkland

1 The alod does not occur in Anglo-Saxon documents before the eleventh
century, when it appears in the Latin of Canute’s laws in the Colbertine
MS.Gas the equivalent of bdcland or hereditas. Schmid, Gesetze, &c.
p- 261.

? The different explanations of folkland and bookland, given at different
periods, are collected by Schmid, Gesetze, &c. p. 538. Spelman thought
that bookland implied a written title, whilst folkland was based on the
witness of the people. Verelius interpreted bookland as feudal ; Phillips
thought bookland feudal, and folkland alodial; and was followed by

_Grimm and Gaupp. Even Palgrave connected folkland with the odal,
and bookland with lenland. On the other hand, Somner, Lambard, Lye
and other antiquaries considered bookland to be freehold held under
charter, folkland to be held at the will of the lord. The view now
accepted was established by Allen, On the Prerogative, pp. 125-153;
Kemble, Saxons, i. 289; K. Maurer, Krit. Ueberschau, i. 69, 107; Hallam
Middle Ages, ii. 406410 ; Gneist, Verwaltungsrecht, i. 4.

. 3 Bécland is the terw used in Alfred’s Bede as equivalent to possessio or
possessiuncula.  Biclanda ehte is possessiones praediorum, H. E. iii. 24.
In the Latin of Alfred’s laws (art. 41), it is terra hereditaria; in Athel-
stan, vi. 1, it is ferra testamentalis; in Edgar, ii. 2, it is feudum ; in
Ethelred, I.i. 14, libera terra; in Canute, i. 11, hereditas or alodium,
though the passage is & mere re.enactment of Edgar, ii. 2 (feudum); iu
Canute, ii. 77, terra hereditaria ; in other places the vernacular is retained.

* The trinoda necessitas first appears in genuine Anglo-Saxon charters
about the beginning of the eighth century. It occurs however earlier in

1)
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may have been for a life or lives, or subject to testamentary dispo- Folkiand.
e . . distinet from
sition, according to the terms of the grant ; but the ownership royal estates.

continued to reside in the state, and the proceeds to furnish the
revenue. The folkland was, although in strict analogy with the
common lands of the township in the mark system, peculiar to
England?; in the other Germanic kingdoms there seems to have
been no difference between the royal demesne and the other lands
of the nation. Here the king himself could not appropriate a
part of the folkland without the consent of the witenagemot.

Either bookland or folkland could be leased out:by its holders; Diversity of
and, under the name of lenland ? held by free cultivators: the cultivators.
greater owners could so let their distant estates to hereditary

.dependent-s, such as leets and freedmen, whilst their home farm was
cultivated by hired labourers or by slaves. The multiplicity of
ranks in the cultivating classes, which was thus engendered,
according to the legal status of the individual, his relation to the
landlord, the extent or character of his holding, and the nature
of his service, produced the somewhat bewildering nomenclature

disputed ones, e.g. A.D. 616, Cod. Dipl. dcceclxxxiii. It is mentioned in the
act of the council of Clovesho of A.D. 742, Councils, &c. iii. 341 ; and in a
charter of Ethelbald, issued at Godmundesleah in A.p. 749, ibid. p. 386.
It occurs two or three times in charters of Offa, more frequently in those
of Kenulf, and becomes very general after the time of Egbert. The cor-
responding obligations in the Frank empire are the host, repairing of
roads, fortifications, and bridges, and watch. Waitz, D. V. G. iv. 30, 31.
This is called by Charles the Bald ‘antiquam et aliarum gentium con-
saetudinem ;’ and although first traceable on the continent in the reign
of Charles the Great, is probably much older in custom ; but the argu-
ments which refer it to Roman origin want both congruity and con-
tinuity. The nearest approach to it is in a law of A.D. 423, in the code
of Justinian, xi. 744 : ‘igitur ad instructiones reparationesque itinerum
pontiumque nullum genus hominum nulliusque dignitatis ac venerationis
meritis cessare oportet.” Mr. Coote, in his ¢ Neglected Fact,’ has argued
with great learning and ingenuity for the Roman origin: he refers further
to Code viii. 12, §§ 7, 12, 18. Cf. Pearson, Middle Ages, i. 266; Robert-
son, Scotland under her Early Kings, ii. 337.

1 The Lombards had public or state lands, the disposal of which was at
the pleasure of the king. The Vandals gave their king a separate allot-
ment of very great extent. Among the Franks and other conquering races
all the land not in private hands was royal property. Waitz, D. V. G. iv.
239, 240; Sobm, Fr. R. G. V. i. 31-34.

Kemble, Saxons, i. 310-326; K. Maurer, Krit. Ueberschau, i. 104-10%.
Probably folkland let out at rent was called gafol-land, but the term may
have extended to all lands for which rent or taxation in lieu of service was
taken, See Robertson, Historical Eseays, pp. 102-112.
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that meets us in Domesday-book; and these have an impor-
tance of their own in social history.

37. There is no department of Anglo-Saxon law which presents
greater difficulties, or has been more variously viewed, than that
of status. In one aspect all men are free except the slave pure
and simple who is his master’s chattel. In another all are unfree
except the fully qualified freeman, the owner of land for which
he owes no dependence on another®; all who stand in the
relations of personal dependence, however entered and however
terminable, are regarded as unfree. The former view appears the
more simple and true,

It cannot be denied that slavery in the strictest sense was an
early, if not a primitive, institution of the race. Tacitus knew thaf
the slave had no remedy against the violence of his master ; even
his life could be taken with impunity. And in the earliest English
laws such slaves are found; the theow® or slave simple, whether
wealh—that is, of British extraction, captured or purchased,—or
of the common German stock descended from the slaves of the first
colonists: the esne® or slave who works for hire; the wite-theow*
who is reduced to slavery because he cannot pay his debts; the
man who has sold himself or his children to avoid starvation® ;

! Savigny, R. R. i. 235. This is Kemble's view (Saxons, i. 122 8q.),
but seems to be exaggerated by him beyond reasonable dimensions. He
treats the wife and son as unfree in relation to the father, as being in his
mund. K. Maurer however lays it down as a principle that ¢ only the free
can stand in mund : the unfree can stand only in possession’ (gewere =
seizin). Bethmann-Hollweg explains the mund as covering the relations
of lord and unfree as well as husband and wife, father and child. Civil-
process, iv. 11. Waitz thinks it best to describe the dependent class
(Horige, lets, &c.) as neither free nor unfree. D.V.G. i. 176. See
K. Maurer, Krit. Ueberschau, i. 405 8q.; Sohm, Fr. R. G. V.. 359.

2 Theow, from the same root as dienen, to serve; Grimm, R. A. p. 303;
Schmid, Gesetze, &c. p. 669.

8 Esme (Gothic, asneis), an unfree hireling. Grimm, R. A. p. 304.
Kemble, Saxons, i. 215, considers the esne as superior in position to the
theow. See, however, Schmid, Gesetze, &c. p. 568, who regards vir, juvenis,
a8 the original meaning.

¢ Wite-theow, possibly the man who is reduced to slavery as not able to
pay the fines by which the breach of the peace is redeemed ; so that he is
in a state of penal servitude. See Schmid, Gesetze, &c. p.679; K. Maurer,
Krit. Ueberschau, i. 409.

® There is in Kemble, C. D. deecexxv, a manumission of several men who
had *sold their heads for meat in the evil days’ Theodore’s Penitential
(Councils, &c. iii. 202) allows this voluntary servitude.
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the slave who works in his master'’s house and the slave who The siave is
works on the farm : all are regarded as a part of the stock of Ptk
their owner and are valued according to their importance to him :

their offences against a third person he must answer for, as for

the mischief done by his cattle : they have no wergild, no credi-

bility, no legal rights ; wrongs done to them are regarded as

done to their master. In some respects the practice of the law

is better than the theory : the-slave is entitled to his two loaves

a day?, and his holydays are secured to him?; he can purchase

his freedom with savings® which in some unexplained way the Slavery
law has allowed him to keep, and the spiritual law can enforce a

penance on the master for illtreating him. But his status
descends to his children ; all his posterity, unless the chain is’
broken by emancipation, are born slaves .

If the status of the free be held to include all who have legal The fally’
rights, the class way be divided, first, into those who have land ll:nngled or
of their own, and those who have not. Of the former the law
can take immediate cognisance, they have a tangible stake in
the community through which the law can enforce its obliga- .
tions. Of the latter it can take cognisance only mediately, The landless
through some person whom the law can touch, and they are bavealord.
therefore compelled to put themselves in dependence on some
one with whom it can deal as answerable for their forthcoming.

The relation of dependence on a lord may however be entered
into by a free landowner for the sake of honour or protection %

1 «Seven hundred and twenty loaves, besides morning meals and noon
meals.” Dialogue of Salomon and Saturn, ap. Kemble, Saxons, i. 38.

* By Ini's law a slave working on Sunday at his master’s command
became free (Ini, § 3). See also Canute, Sec. 45 ; Ethelred, vii. 2, § 2;
Alfred, § 43 ; Theodore, Penit. ii. 13, § 3. ¢Non licet homini a servo tol-
lere pecuniam quam ipse labore suo adquesierit.” Councils, &c. iii. 202.

3 Kemble, C. D. meecli: a slave buys his own liberty of the abbot of
Bath : others buy their own children. See also dccccxxxw, &e.

* On Anglo-Saxon Slavery see Kemble, Saxons, i. 185-225; Sharon
Turner, Hist. Ang.-Sax. ii. 96-102.

® This practice is traceable throughout Anglo-Saxon history from the
hlafieta, the bread-eater of the hlaford or bread-giver (Ethelb. § 24), to
the liber homo of Domesda.y. ‘terram tenens et quo vellet abire valens,’
who ‘summisit se in manu Walterii pro defensione sua;’ i. 36. But the
practice of commendation in England was generally the result of the police
organisation, not of the land system. See Chapter VII below; Gneist,
Belf-government, i. 432-; Ve~ - altungsrecht, i. 15. 12,
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The dependent class thus includes a great variety of relations ;
the comitatus or personal following of the king or ealdorman ; all
freemen hired as household servants or field labourers ; the rent-
paying tenants of other men’s lands; and the hereditary
dependents who have personal rights, the lzts and the freedmen:
the landless, the homeless, the kinless, must all seek a lord whose
protection is to be secured by voluntary service, who is respon-
sible for their appearance in the law courts, and who in some
cases exercises an actual jurisdiction over them .

The fully qualified freeman who has an estate of land, may be
of various degrees of wealth and dignity, from the ceorl with a
single hide, to the thegn with five hides, a place in the king’s hall,
a bell-house and burh-geat seat ; to the still more powerful man
who has ‘thriven to eorl-right,’ or who has his forty hides?; the
ealdorman and the etheling. He may be a simple husbandman
or the lord of a soken and patron of hundreds of servants and
followers. The cross division according to blood and wergild

1 Konrad Maurer, Krit. Ueberschau, i. 415 sq. The law of Athelstan,
ii. § 2, is a8 follows: ‘Et diximus de illis, qui dominos non habent, de
quibus rectum difficile conquiritur aut nullum; praecipiatur cognationi
eorum ut eos ad rectum adducat et dominum eis inveniat in conventu
publico’” Maurer points to the Edictum Pistense of Charles the Bald as
a parallel (ao.D. 864), § 6: *Quidam leves homines de istis comitatibus
qui devastati sunt a Nortmannis, in quibus res et mancipia et domos
habuerunt, quia nunc mancipia et domos non habent, guasi licenter malum
faciunt; et quia non habent domos ad quas secundum legem manniri et
banniri possint, dicunt quod de mannitione vel bannitione legibus compro-
bari et legaliter judicari non possunt.’” The count is therefore to send a
missus into the district and *si necesse fuerit ipse in forbannum mittatur
qui ad justitiam reddendam venire noluerit.” Athelstan’s law continues
‘et si hoc efficere nolit vel non possit, ad terminum sit ille forbannitus
deinceps :’ the parallel seems more than accidental, although the remedial
measures are different. In Iceland every one who is not himself settled as
a peasant proprietor must choose himself a domicile (gri%). Maurer,
pP- 427. The Capitulum of A.D. 847, ‘ Volumus etiam ut unusquisque
liber homo in nostro regno seniorem qualem voluerit in nobis et in nostris
fidelibus accipiat,” merely gives the liberty of choosing a lord, does mnot
enforce it as a duty. Waitz, D.V.G. iv. 234. The Capitula Lombardorum
afford a better parallel : ¢ Et quia sunt nonnulli qui sine proprietatibus in
regno nostro degentes judicia comitum effugiunt, atque non habentes res
aut substantiam quibus constringi possint, ideo circumquaque malitias exer-
cere nonm cessant, de illis nobis placuit ut ipsi cum quibus videntur manere
aut eos praesentent aut pro eorum malefactis rationem reddant.” Waitz,
D. V.G. iv. 363.

? Ranks; Schmid, Gesetze, &c. p. 389.
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affects both classes of the free : the noble may be forced to have Gradasion of
a lord, the ceorl having land may dispense with one. The )
eorlcundman is worth his high wergild even if he be landless :
the ceorl may attain to thegn-right and yet his children to the
third_generation will not be gesithcund’. But there is no
impassable barrier between the classes : the ceorl may become
thegn-worthy, and the thegn eorl-worthy?. And there are
gradations in every class; four ranks of the eorlcund, and
three of the lmts; three even of the household slaves®. The
great distinction however is that of wealth, the landless ceorl is
little better off than the slave, except that he may choose his
own master. »

38. The primary element which the law regards is the land- Im co

of the family

owning freeman ; the first relation in which he stands is that of mlaliiondi::a

the family%, The political importance of the tie of kindred is in .
prehistoric : the early Germans were associated in families for
the service of the host and for the occupation and cultivation of
land, but the family had no jurisdiction over its own members,
nor any representation in the state. o also in England, it is
probable that all the primitive villages in whose name the pa-
tronymic syllable ing occurs were originally colonised by com-
munities united either really by blood or by the belief in a common
descent®: but the legal relations were for most purposes merged

1 Wer-gilds, Schmid, Gesetze, p. 399.

2 Tbid. p. 3!%.

3 Laws of Ethelbert, § 75, mentions four classes of the eorleund ; § 26,
three classes of leets; §§ 11 and 16, three classes of theows.

¢ K. Maurer, Kritische Ueberschau, i. 52-62. The view of Kemble
(Saxons, i. 234 8q.) seems to exaggerate the political importance of the
magburh, at least if it refers to Anglo-Saxon institutions however early.
See also Robertson, Scotland under her Early Kings, ii. 309-340 : where
likewise far too much latitude of conjecture is taken. As for the im-
portance of the principle in the development of the German state-system
generally, the views of Sybel are combated by Waitz, Das Alte Recht,
Pp- 136, 137; Deutsche Verfassungs-Geschichte, i, 30-56 sq., and re-
} K. Maurer, Kritische Ueberschau, i. 61. It is true that in the
nomad state the family bond is the only trustworthy one, but the Germans
had passed that stage when they entered history. Still there are sufficient

iges of the prior importance of the principle to make the inquiry

e.
8 On this and on its connexion with the Mark aystem see Kemble,
Saxons, i. 58 sq. and appendixz A.
G
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already in those of the township or the mark, and the political
weight of the kindred was accidental only. Yet significant traces
of the old importance of the bond remain : as in the Germania

Dutiesof the the kindred have a share in the pecuniary fines paid for the

The
township.

wrongs of their kinsman’, so in England the megth share in
the wergild paid for their slain brother, and contribute to the
payment for one whom their brother has slain®; they are the
legal compurgators for one another?® in accusation or defence,
they are bound to protect their kinsman in his minority?, to
seek a lord and find a home for him if he is lordless or home-
less®. All these however are legal rather than constitutional
obligations.

39. The unit of the constitutional machinery is the township,
the villata or vicus® It may represent the original allotment
of the smallest subdivision of the free community, or the settle-
ment of the kindred colonising on their own account, or the
estate of the great proprietor who has a tribe of dependents.
Its headman is the tun-gerefa, who in the dependent townships
is of course nominated by the lord”, but in the independent ones

1 Tac. Germ. c. 2I.

3 For the share of the kindred in the receipt see Schmid, Gesetze, p. 394 ;
for their share in the payment, Alfred, §§ 27, 28 ; Edmund, ii. 7, &e.

3 Laws of the NortE:mbria.n Priests, § 51 ; Hen. L., 64, § 4.

¢ Hlothere and Eadric, § 6. 5 Athelstan, ii. §§ 2, 8.

¢ Tdn, viculus, vicus, Bede, H. E. iii. 17; tdn-scipe, vicus, v. 10; tin
gerefa, villicus, iv. 24; v. 10.—Tvn-scipe, Edgar, iv. 8. Tdnes-man, ibid.
iv. 8, 13. The tdn is originally the enclosure or hedge, whether of the
single farm or of the enclosed village, as the burk is the fortified house of the
powerful man. The corresponding word in Norse is gardr, our gartk or
yard. The equivalent German termination is heim, our ham ; the Danish
form is by, (Norse bii =German bau). Some inferences might be drawn
from these differences as to the contrasts of early colonisation. See Grimm,
R. A. p. 534. The notion of the dorf or thorpe seems to stand a little
further from the primitive settlement.

7 Athelstan, iii. § 7. *Si tunc sit aliquis qui tot homines habeat, quod
non sufficiat omnes custodire, praeponat sibi singulis villis praepositum
unum, &c.” On the origin of the word gerefa, see Max Miiller's Lectures
on Language, ii. 281. It has been regarded generally as the same word
with the German graf, and derived from grau, grey=senior, but many
other explanations have found favour ; Grimm connected it with rdvo,
tignum, tectum, and interpreted it as comes, socius, the inmate of the
same house; Spelman connected it with reafan, to plunder, and thus ac-
counted for the Latin word exactor used to translate it; Kemble with réfan
or réfan, to call aloud, making it originally mean the bannitor or proclaimer
of the court; Richthofen derives it from the Greek ypdpw; and other
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may have been originallya chosen officer, although when the central ml‘g! .

power has become stronger he may be, as in the Frank villa, the townships.
nominee of the king, or his officer. The internal organisation in
both cases seems to have been much the same, for the dependent
communities had probably in most instances been originally
free, and reduced to dependence by a powerful neighbour; or
were composed of his tenants who entered into the rights and
duties of men whose estates their lord had purchased or accu-
mulated by inheritance.
This corporate unity is subjected to changes both by way of Relation of
. . . . . ., the mark to
development and under legislative action. In its earlier stage it the town-
may have been the community of free and kindred cultivators, P
or what is called the mark’. It cannot be safely affirmed that
the German settlers in Britain brought with them the entire -
system of the mark organisation, or that that system was ever in
Anglo-Saxon times the basis of local administration. The com-
parative rarity of the word, whether in laws and charters or in
local names, forbids the idea of such completeness, universality,
or fundamental constitutional significance?. But of such an

derivations are also imagined. M. Miiller would not ‘be at all surprised
if the Anglo-Saxon gerefa turned out to be etymologically unconnected
with the German graf’ (Lectures, ii. 284), and this is so far probable, that
whereas the fundamental, universal and permanent idea otP the gerefa is
stewardship, the graf is not, so far as appears, a steward at all, but primaril
and universally a magistrate. If then they are the same word, the Englis|
application seems to be most primitive, and there is at least one link
missing between it and the graf.

' Kemble has the credit of being the first to recognise the applicabilit
to English history of the results of German investigations into the mar
gyslem : but with his usual tendency to exaggeration. Since he wrote, the
whole subject has been worked out by Dr. G. L. von Maurer in several
works : the most important results of which for the history of early society
agree with the view of Dr. Waitz in the Deutsche Verfassungs-Geschichte.
Sir Henry Maine, on Village' Communities, and Dr. Nasse, on The Land-
Community of the Middle Ages, have some important remarks on the
English side of the subject : which is also illustrated in a curious Essay b
William Maurer, published at Manchester in 1855. Dr. Gneist, Self-
government, i. 3, goes too far in regarding the expenditure of learned inves-
tigation on this part of the subject as unfruitful, but he is undoubtedly
right in refusing to recognise the Mark as the basis of our polity. See too
Schmid, Gesetze, p. 630 ; Gneist, Verwaltungsrecht, i. 61.

* Kemble ascribes the rarity of the term to the fact that ‘the system

ounded upon what it represents yielded in England earlier than in
Germany to extraneous influences.’ Saxons, i. 36. The word occurs in

G2
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institution there are distinct traces. 'We nowhere see the
qualification of the freeman for political right depending on a
partnership in tenure and cultivation of common land. It may
have been the case very early, but it is more probable that the
settlers had passed beyond this stage before they migrated. Yet
in the nomenclature of the villages the same significant syllable
that points to the idea of cognatio points equally to the mark :
and what is indisputable, the existence of the common gystem of
cultivation, and of common lands belonging in usufruct to the
members of the township, prove the abiding influence of the
mark principle!. Community of land and joint action in
cultivation might exist without forming the besis of the political
unity of the community: it cannot be shown to have precladed
the possession of private estate among the sharers of it, and in its
later forms it appears merely as an appendage to such private
possession. Common lands of manors and townships exist at
the present day, and, within a century, common cultivation also
existed in many parts of England. It is to this system that
the origin of some part of the machinery of local courts of the
manor and township which still exist may be traced®. The
right of the markmen to determine whether a new settler should
be admitted to the township exists in the form of admitting a
tenant at the court baron and customary court of every manor?:
the right of the markmen to determine the by-laws*, the local
arrangement for the common husbandry, or the fencing of the

charters,—e.g. Cod. Dipl. dexxxiii,—in the full signification ; but more
generally as a simple boundary. The ‘mercemot,” mentioned in Cod.
Dipl. dlxviii, is referred by Kemble to the place where the markmoot was
hell:i, Saxons, i. 55. Schmid, Gesetze, p. 631, gives some other passages
where the word mark occurs, but it is not found in the full sense in the
laws. .

1 Tni, § 42. < If ceorls have a common meadow, or other partible land to
fence, and some have fenced their part, some have not, and [strange cattle
come in and] eat up the common corn or grass, let those go who own the
gap and compensate to the others” The common wood, ‘commune silfa
quam nos Saxonice in gemennisse dicimus,’ is mentioned in a charter of
Ethelwulf, Cod. Dipl. ii. 1. N

2 Kemble, Saxons, i. 54 ; Maine, Village Communities, pp. 138-140; and
'W. Maurer’s Essay.

? See Kemble, Saxons, i. 54. That the markmoot was a court of justice
as Kemble conjectures seems altogether improbable.

¢ Nelson, Lex Maneriorum, pp. 54-58.
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hay-fields?, or the proportion of cattle? to be turned into the
common pasture, exists still in the manorial courts and in the
meetings of the townships: the very customs of relief and
surrender which are often regarded as distinctly feudal, are
remnants of the polity of the time when every. transfer of
property required the witness of the community, to whose
membership the new tenant was thereby admitted.  Still The histori-
cal township
between all this and the enjoyment of political rights there is no. has ::tthe
immediate connexion. It is asan owner of land, not as a member ark.
of the mark-community, that the free man hgs rights and duties,
and there is no evidence that in England the only way of owning
land was the membership of the mark.

The historical township is the body of alodial owners who have
advanced beyond the stage of land-community, retaining many
vestiges of that organisation ; or the body of tenants of a lord
who regulates them or allows them to regulate themselves on
principles derived from the same.

40. In a further stage the township appears in its eccle- The town-
siastical form as the parish® or portion of a parish, the district trict Lata
assigned to a church or priest ; to whom its ecclesiastical dues 32'3‘.1. the
and generally also its tithes are paid. The boundaries of the
parish and the township or townships with which it coincides,
are generally the same ; in small parishes the idea and even
name of township is frequently, at the present day, sunk in that
of the parish ; and all the business that is not manorial is dis-
patched in vestry meetings, which are however primarily meet-
ings of the township for church purposes.

41. The name of tithing, which in some parts of England The Tithing..
still replaces that of township as the unit of local administra-
tion, and which occurs as early as the time of Edgar’, must be

! Nasse, Land Community, ed. Ouvry, 17, 18 G. L. von Maurer,
Dorfverfassg. i. 358. il T PP 1D 1860

? Nelson, Lex Maneriorum, pp. 59-67.

3 Pearson, Early and Middle Ages, i. 251; Toulmin Smith, The Parish.
On the formation of parishes, see below, Chapter VIII. The ¢Church of a
town' is mentioned by Bede, H. E. v. 12.

¢ In the Judicia civitatis Lundoniae, Ath. vi. 2, 8, § 1, it is not a local
but a personal association of ten. See Chapter XI below. Edgar,i. 3, 4,
mentions the tithingman as taking part in the action of the hundred in
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&rﬁghloftho understood to represent a subdivision of the hundred. Natu-

Tithing.

rally the word would mean the tenth part of the larger division,
and if an instance were forthcoming of the historical intro-
duction of the hundred, or the colonisation of a border territory,
it would probably be found that the hundred and tithing were
measured in proper proportion. But as this cannot be done, it
is safer to allow to the tithing the same laxity of interpretation
that Tacitus allowed to the hundred. It is however quite
possible that the term was a relic of the same system that
the hundred itself represents’, and that it was revived for police
and fiscal purposes, as a personal as well as a territorial divi-
sion, ultimately sinking its functions, and, except in some of the
western counties, the name also, in those of the township® It
would thus mark a stage in the process by which the personal
organisation of the free people passed into the territorial system.
But the name of tithing has been very commonly applied both by

matter of theft. It is curious that teothung should be ordinarily used for an
association of ten, as the only whole of which the tithe is ten must be the
hundred ; and if, as generally believed, the Anglo-Saxon hundred was the
long one of six score, the tithing ought to have contained twelve; and
Fleta speaks of the frankpledges as dozeins. The only other place where
the tithing occurs is in the Secular law of Canute, § 20. Palgrave, Com-
monwealth, pp. cxxi-cxxvi.

! The decanus and decania, or decuria, eccur in the organisation of the
host, in the laws of the Visigoths and Bavarians; and in connexion with
the police system in the Lombard laws also. The decanus in Frank law
is the lowest officer in the host, or in police administration; but nowhere
is there any trace of a division of land connected with the number. The
Frank host recognised the contubernium of ten men, but there is no cer-
tainty that this was connected with the decanus. Waitz, D. V. G. i. 458~
473- Cf. Gneist, Self-government, i. 9; Palgrave, Commonwealth, p. 199.

2 Tithings at present exist in Somersetshire and Wiltshire ; and accord-
ing to Pearson (Maps, §2) in Gloucestershire and Worcestershire, and in
all counties south of the Thames (except Kent and Cornwall), where they
answer to the townships of other counties. Pearson, Middle Ages, i. 250,
says, ‘ Ten families constituted a tithing, the self-governing unit of the state
which is now represented among us by the parish, and ten tithings were a
hundred.” Robertson, Hist. Essays, p. Ixv, also uses the word as generally
equivalent to township. It is however very rash to adopt any such gene-
ralisation. Gneist, Verwaltungsrecht, i. 51, 59, alleges that the word is
not found in Domesday, and rejects the idea of it as territorial. Palgrave
(p. cxxi.) gives instances of both personal frankpledges and local tithings in
tge reign of Henry III: the former from the Western counties. He also
suggests that the local tithings in the West may have been remains of the
British divisions of Cantreds and Trefs. Mr. Pearson says that the hun-
dreds of Devon generally contain about ten parishes, and infers thence the
original identity of the parish with the tithing.
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historical writers and in legal customs to denote a different
idea, the association of ten men in common responsibility legally
embodied in the frithbork or frankpledge.

This institution?, of which there is no definite trace before The frith-
the Norman Conquest, is based on a principle akin to that of fnmkpledge
the law which directs every landless man to have a lord who
shall answer for his appearance in the courts of law. That
measure, which was enacted by Athelstan? was enlarged by a
law of Edgar®, who required that every man should have 8 Principle of
surety who should be bound to produce him in case of litigation, pledges.
and answer for him if he were not forthcoming. A law of
Canute® re-enacts this direction, in close juxta-position with
another police order ; namely, that every man shall be in a
hundred and in a tithing : where the reference is probably to the
obligation of the hundred and the tithing to pursue and do
justice on the thief. The laws of Edward the Confessor, a com-
pilation of supposed Anglo-Saxon customs issued in the twelfth
century, contain a clause on which the later practice of frank-
pledge is founded, but which seems to originate in the con-
fusion of the two clauses of the law of Canute. By this article, The ied
which describes itself as a comparatively recent enactment ®, all law of the

rankpledge.
men are bound to combine themselves in associations of ten, to
which the name of frith-bork is given in the South, and that of
tenmannetale in the North of England. Each association has a
headman, a ‘capital pledge,’ borhs-ealdor or frith-borge-head, to
manage the business of the ten. Thus constituted, they are
standing sureties for one another: if one break the law, the

! On this subject a great literature exists, which may be seen summed
up in Waits, D. V. G. i. 424—473; Schmid, Gesetze, , PP. 646-648; K. Mau-
rer, Krit. Ueberschau, i. 87-96 ; Gneist, Verwaltgsr. i. 166; Self-government,
l 26 sq. ; Palgrave (Commonwealth P- 196 8q. and notes), who anticipates

“} the later arguments, refers the institution to Canute. See Hallam,
M A. ii. 289.

2 Athelstan, ii. 2. If a reeve dare not warrant any of his lord’s men,
the suspected man must find twelve pledges among his kindred, who shall
stand in security for him, ibid. iii. 7, § 2. This looks like a frankpledge,
but probably is a variety of the compurgatory obligation of the kin,

v 3 Edgar, iii. 6; iv. 3.
¢ Canute, ii. 20; Gneist, Self-government, i. 26,
8 Edw. Conf. § 19 ; Select Charters, p. 74.
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other nine shall hold him to right ; if they eannot produce him,
the capital pledge with two of his fellows, and the head men
and two others out of each of the three nearest frith-borhs, are to
purge their association of complicity in the flight of the criminal,
or to make good the mischief he has done. The association of
the ten is called also the tithing? and the capital pledge’ the
tithing-man. Whether before the Conquest this union or con-
fusion between the two distinct ideas had taken the form of a
law, there is nothing to show : and the word frankpledge is
used in the so-called laws of the Conqueror simply for the
surety?; but it is probable from the view of his legislation in the
case of murder, by which the responsibility of producing the
eriminal was laid on the hundred? that a kindred measure of
universal application may have then been introduced, and that thus
the mutual responsibility of the frankpledge was imported into the
English law. The ‘view of frankpledge,” the business of seeing
that these associations were kept in perfect order and number
and of enforcing the same by fine, was ene of the agenda of the
local courts, and became ultimately, with the other remunerative
parts of petty criminal jurisdiction, a manorial right exercised
in the courts leet, where it still exists?. It was made ome
way of maintaining the practice of local representation: the
capital pledge and a portion of his tithing taking the duty of
appearing for their township or berewic in the pepular courts®;
and thus again the ideas of the township and the tithing come
into connexion. It is in this point that the frankpledge has its

1 Madox, Hist. Exch. p. 392 ; Palgrave, Commonwealth, pp. 196 sq.

3 William, i. 25, 52. 3 William, iii. 3. .

* Palgrave (Commonwealth, pp. 202, cxxiii) asserts that the view of
frankpledge did not exist in the ‘shires which constituted the ancient
kingdom of Northumbria,” and gives referenees to records to prove that
it was not genmeral in Mercia in the reign of Henry III. However this
may have been, it is certainly found in Yorkshire at the presemt day.
The exceptions may be perhaps accounted for on the ground of the in-
habitants of exempt districts being under the pledge of the lord of the soil
at the time of the institution. But the question is obscure. Cf Gneist,
Verwaltungsrecht, i. 178. The fenmentale in Richmondshire, which in
Henry II's reign was an extent of 14 carucates, paid 4. 7d. as an annual
tax. Gale, Reg. Hon. de Richmond, p. 212.

 Customs of Kent, Statutes of the Realm, i. 223. The borghesaldor and
four men appeared for each township in the court of the justices in Eyre ;
each borough however was represented by twelve men. v
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chief historical importanee. It has been very much exaggerated ; E

XAgRera-
. . . tion of the
some writers having even gone so far as to make it a common importance

institution of the whole German race, and possibly the basis of mpledge.
political combination : by others again, it has been regarded as

a form of guild!; and as a substitute for, or development of, the
principle of the accountability of the kindred for wergild®.

These views and others equally speculative, may be safely dis-

earded : there is no trace of any similar institution on the Con-

tinent, or, even in England, earlier than the middle of the
twelfth century, although, as has been said, the enactment of

the law would be not strange to the legislation of the Con-
queror. .

42, To return however to the township. Besides its cha- The town

. hip as the
racter as representing the principle of the mark, and forming manor,

the basis of the parish, the township has a share in the creation -«
of the later territorial jurisdiction of the manor: and those
early townships which were founded on the land of a lord, are
in many respects much the same as manors®. The lord exercised
in both the functions depending on the free possession of the land,

? The gegildan who are mentioned in the laws on which this theory is
built, are the associates or companions of strangers ; and furnish no evi-
dence of any institution of the kind for collective responsibility. Waitz,
D. V. G.i. 432-438. The guilds themselves had quite a different object.
See the next note and Chapter X1 below.

2 1t will be necessary to discuss the legal character of the frankpledge
in connexion with compurgation and trial by jury. The importance of the
subject is much exaggerated owing to the extraordinary variety of views
that have been entertained upon it. It is obvious that associations of ten
men may be embodied (1) as in a guild for mutual help and obtaining of
redress ; (2) in police organisation, to join in the pursuit of a thief who has
robbed and may be concealed within their neighbourhood : this is supposed
to be the character of the decima or decenna when mentioned in connexion
with the hundred ; (3) as & compulsory organisation of collective responsi-
bility as in the frankpledge.

3 QOrdericus Vitalis (lib. iv. ¢i 7) regarded the township and the manor
as identical; ¢ villas quas a manendo manerios vulgo vocamus.” Palgrave
seems to hold all townships in Anglo-Saxon times as under the rule of
alord; Commonwealth, p. 65: ¢ Every Anglo-Saxon township was subject
in demesne to a superior, to the sovereign whether king or ealdorman,
who succeeded to the very extensive possessions of the British princes;
or to a lord,—blaford, or landrica. In some few instances the township

to small corporations, if such a term may be used, whose mem-
bers held the township as a joint property;’ the reference in the last case
being apparently to the alodiaries of Domesday.
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Original and which in the free community belonged to all the townsmen, and
i:u%l,ﬁ%ﬁm likewise a jurisdiction in civil and criminal suits, which, with all
-]

manor.

The assem-
bly of the
township.

the profits,—for in early times the pecuniary interests of justice
formed no small part of the advantages of judicial power,—was
conferred on him by the original gift, and removed from the
cognisance of the hundred. In consequence of this system, the
exact development of which belongs to a later stage of our in-
quiry, some part of the business properly belonging to the town-
ship is dispatched in the manorial courts, varied of course by
local custom and the terms of particular grants.

43. In all these forms and relations the townsmen retain
their right of meeting and exercising some sorts of jurisdiction,
although, until the criminal jurisdiction in court leet comes to
the lords of manors by special grant, their participation in such
matters is of the character simply of police-agency. Their
assemblies are rather gemots or meetings than proper courts?; for
any contentious proceedings amongst men so closely connected
and so few in number must have been carried immediately
to the hundred court. But they may be safely understood to

Theby-laws. have had the power of making their own by-laws: the word

Election of
officers.

by-law itself is said to mean the laws enacted by the township,
the by’ of the Northern shires®: the gemot also elected its own
officers, possibly the gerefa and the bydel®; it arranged the re-
presentaiion of its interests in the courts of the hundred and the
shire, where the gerefa and four best men appeared for the
township : it carried out the requisitions of the higher courts
in the way of taxes and other exactions, the pursuit of criminals
and the search for stolen goods?; on the institution of the
frankpledge it prepared the tithing lists for the view of the

! The tunscipesmot occurs in a charter of Richard I; Eyton, Shropshire,
iii, 237. i :

? Palgrave, Commonwealth, p. 80: he quotes Jornandes for the use of
the word * bellagines’ in the same sense ; de Rebus Geticis, c. 2.

3 The usual custom after the Conquest and still. Palgrave, Common-
wealth, p. 82. The tithingman is of course an elective officer. The idea
that he was a sort of village magistrate is without basis; although in a sim-
ple community of peasants the office of a constable, for such seems to have
been the position of the tithingman, was held in more honour than it is
now. See Hallam, M. A. ii, 282.

¢ Hlothere and Eadric, § 5; Edgar, iv. §§ 8, 13; Ethelred, iii. § 15.
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sheriff. In the dependent townships some of these functions Similar
devolved on the lord’s steward, or nominated gerefa, as the RZ‘;‘Z’:S;:&
delegate of the master on whom the original gift had conferred fownahips.
the power of enforcing these sections of jurisdiction : but the
actual process must have been much the same as in the freer
communities, if we may judge by the common law of the later
manors where the suitors are judges in court baron still %,

As the national customs which belong to the lowest range of Township

. . . organisation

machinery are subject to the fewest organic changes, these at the
courts have continued to exist until the present day. In the prosent day.
vestry mreeting the freemen of the township, the rate-payers,
still assemble for purposes of local interest, not involved in the
manorial jurisdiction ; elect the parish officers, properly the
township officers,—for there is no primary connexion between
the maintenante of roads and collection of taxes and the parish
4 an ecclesiastical unity,—the churchwardens, the waywardens,
the assessors, and the overseers of the poor. In the courts of the
manor are transacted the other remaining portions of the old
township jurisdiction ; the enforcing of pains and penalties on
the breakers of by-laws ; the election of capital-pledges or frank-
pledges, of plebiscitarii® or by-law men, aletasters, constables,
and other officers of a character of which nine-tenths of English-
men know nothing. The court-baron and customary court con-
tinues, in its admission of tenants and witnessing of surrenders,
the ancient business of the markmoot; the court leet exercises
the remaining share of the higher jurisdiction involved in the
.grant or exemption of the original gift. The vestry is the
representative of the gemot with which it was once identical ;
but as the jurisdiction of the courts of the manor was defined

'Asin Domesday, i. 193. ‘Hanc terram tenuerunt vI. sochemanni et
dare, et vendere terram suam potuerunt. Unus eorum homo regis Edwardi
fuit et inwardum invenit vicecomiti. Tres istorum sochemannorum accom-
modavit Picotus Rogerio comiti, propter placita sua tenenda, sed postea
occupaverunt eos homines comitis et retinuerunt cum terris suis sine libera-
tore, et rex inde servitium non habuit nec habet, sicut ipse vicecomes dicit.”
An_important passage, showing further how manors were enlarged by usur-
P‘?oﬁ;morial Register of Aldborough, Yorkshire : the officers elected in

the ninth of Charles T were four by-lawmen or plebiscitarii, two constables;
two aletasters, and one ¢ communis impercator’ or pinder.
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by charter, or by the customary law existing at the moment of
their creation, all matters arising outside that jurisdiction come

%ﬁ% ::(1;1;8 the.management of the vestry. Nor can the importance

tiges of carly point be exaggerated, when we look further on and see
in these local gatherings the chief element in the origination of
the borough system of later date. The comparative restriction
of the powers of the local courts was probably the cause why
liberty of election was suffered to exist in them during ages in
which in the higher ranges of the polity it was entirely lost.
A curious instance of the early confusion of the ideas of the
township and the parish may be found in the defensive war of
A.p. 1138%, when the parish priests with their parishioners
assembled and joined the army of the barons: in the hundred-
courts the parson still joined in the representation of the town-
ship?. The host was the nation in arms ; here it is the church
in arms also.

The burh. 44. The ‘burh’ of the Anglo-Saxon period was simply a
more strictly organised form of the township®. It was probably
in & more defensible position ; had a ditch and mound instead of
the quickset hedge or ‘tun’ from which the township took its
name ; and as the ‘tun’ originally was the fenced homestead of
the cultivator, the ‘burh’ was the fortified house and court-yard
of the mighty man—the king, the magistrate, or the noble. Al-
though there is no evidence which connects the burhs of the Anglo-
Saxons with the remains of Roman civilisation®, and although

Growth o like the rest of the Germans they abhorred walled towns as the
defences of slavery and the graves of freedom?®, they must neces-
garily have used, during the process of conquest, fortified camps®
which, after peace was obtained, served as civil centres for the
districts in which they were placed. Other towns grew up

1 R. Hexham, ed. Twysden, c. 321. 2 Hen. L, vii. §§ 7, 8.

* A more particular treatment of the Anglo-Saxon influence on the
growth of towns will be taken later on.

* Pearson, Early and Middle Ages, i. 264, follows Mr. T. Wright (Arch-
aeologia, xxxii) in an ingenious argument for the continuity of Roman
municipal institutions in Anglo-Saxon Britain : illustrating the subject by
reference to the trinoda necessitas, extra-mural burial, and some other par-
ticulars ; all, however, capable of other and far more probable explanation,

5 Tacitus, Hist. iv. 64.
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round the country houses of the kings and ealdormen, round

the great monasteries in which the bishops had their seats!,

and in such situations as were pointed out by nature as suited

for trade and commerce. Where such communities were deve- They retain
loped out of the village townships, or founded on the folkland, the forms of
their institutions and organisation would continue free until ©°**biP-
the time at which the king began to be regarded as the owner

of the folkland, and the lord of every man who had no other

lord. In these the idea of the free township was retained :
municipal authority depended on no different organisation ; the

presiding magistrate was the gerefa ; in mercantile places such as

London or Bath, the port-gerefa ; in others the wic-gerefa or the
tun~gerefa simply? : his assessors were the owners of the home-

steads which had been allotted to the original settlers, or of the

estates which had been formed by the union of such allotments.

The common lands of the burh testified to its origin in a state

of society in which the mark system was not yet forgotten °.

Very little indeed can be stated with certainty about the Thejurisdic-
burh constitution of early times. We know from Bede that Homet the
Lincoln had a gerefa in the seventh century, and from Domes-
day that it was governed in the eleventh by twelve lawmen,
who inherited their jurisdiction, their sac and soc, with their
tenements® ; but Lincoln had gone through several centuries of

! We have the cyninges burk, Edm. ii. 3, &e.; the cyninges tun, Alfred,
i a2; the eorles tun, Ethelbert, § 13; cyninges ealdor botl (villa regalis),
Bede, H.E. ii. 9 ; ceastre, i.e. Carlisle, Bede, H. E. iv. 29 ; the mynaster stowe
and fole-stowe, urbana et rustica loca, Bede, H. E, iii. 5. The five Danish
burhs, Lincoln, Nottingham, Derby, Leicester, and Stamford, had not only

ial privileges of their own, but a common organisation apparently of
nature of confederation; but the history is very obscure. Cf. Ll
Ethelred, iii. 1; Chron. 8ax. A.D. 1013, 1015; Palgrave, Commonwealth,

P 49:

* London and Winchester had a wic-gerefa ; London, Bath, Bodmin, and
Canterbury had a port-gerefa ; the burk-gerefa does not occur, Schmid,
Gesetze, p. 508.

! On tll:e ?xgammon lands of the Scottish burghs, see Maine, Village Com-
Munities, p. 95. Each of the four wards of York has its own common
pesture, on which only freemen have rights ; the same rule may be found
in most ancient towns, Oxford, Colchester, &c.

¢ Hist. Eccl. ii. 6.

* ‘In ipea civitate erant xii lageman, id est habentes sacam et socam . . .
Modo sunt ibi totidem habentes sacam et socam,’ Lincoln, Dom. i. 336.
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Danish rule in the meantime. The city of Chester on the other
hand belonged, in the reign of Edward the Confessor, to the
Earl of Mercia, subject to the rights of the king and bishop, and
had a governing body of twelve judges, chosen from the tenants

'I'l;: povern- of the three'. It would appear from. the use in these instances

burh ressn- of the number of twelve for the governing magistracy, that the

the e, consitution of the larger towns resembled that of the hundred
rather than that of the township?; and, in fact, each such town
generally containing several parish churches with a township
organisation belonging to each. Hence, in the law of Edgar
directing the election of witnesses in each community to legalise
transfers, of cattle and goods, the number fixed for the larger
burhs is thirty-three, that for the hundreds and smaller burhs
twelve only®. The burh-gemot is to be held three times a year,
when that of the hundred is held monthly, and that of the shire
half-yearly®. Probably the townships which made up the burh
had their weekly courts also, and the weekly market day would
serve as a general gathering for the whole. . But it is far easier
to trace in existing monuments vestiges of early differing systems
than to construct out of them any consistent idea of a uniform
constitution. All the definite knowledge that we have of the
subject belongs to a later date. Of the influence of guilds, as a
subsidiary part of town organisation, there are some traces
which at a later period assume great historical importance ; but
there is nothing to justify the notion that they were the
basis on which the corporate constitution of the burh was
founded.®

Stamford also had twelve lagemanni with sac and soc in their own houses
and over their men, Ibid.—And there were lagemanni also in Cambridge.
The burh-thegns in L.ondon may have been the same sort of dignitaries,
Kemble, C. D. iv. 214, 219.

1 «Civitas de Cestre . . . Tunc erant xii judices civitatis; et hi erant de
hominibus regis et episcopi et comitis, Horum si quis de hundret remane-
bat die quo sedebat sine excusatione manifesta x solidis emendabat inter
regem et comitem.” Dom. i. 262.

* Palgrave, Commonwealth, p. 102 ; Somner’s Canterbury, p. 2. It is
however necessary to remember that a hundred might take its name from a
borough, and the hundred court be held in the borough, without extinguish-
ing the proper township court, or borough-moot.

3 Edgar, iv. §§ 4, 5. ¢ Edgar, iii. § 5.

8 See below in Chapter XI,
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The city of London, when it springs into historical light, is mlzu&q:n of
a collection of communities based on the lordship, the township,
the parish, and the.guild ; and there is no reason to doubt that
similar coincident causes helped the growth of such towns as
York! and Exeter. Their size and power, and perhaps also the
extent of the suburban common lands, entitled many of them
to the name as well as the constitution of the hundred ; Canter-
bury, Feversham, Norwich, Thetford, Cambridge?, and many
others, appear in Domesday as hundreds. But the basis of the
system was that of the township or cluster of townships which
had coalesced or grown up into the city organisation. The
duty of ¢burh-bot,” which formed part of the trinoda necessitas,
and was incumbent on every owner of land, threw the burden
of repairing the fortifications on the landowning townsmen of
the particular burh ; every burh was to be put in good repair
within a fortnight of the Rogation days®; just as in Germany
the duty of keeping the town hedge and ditch in order was a
part of the general business of the village communities*.

With the exception of the burks, the townships were gene- The officers
rally very small communities, and the heads of families would :{ut;l;: o
not be so numerous as to require a select body of magistrates.

The tun-gerefa, answering to the schulz or schultheiss of the
German dorf® and the tithingman, are the only officers of
whom we read at all ; the duties of the former were, like those
of all the gerefan, fiscul as well as judicial ; and in the depen-
dent townships he was the officer responsible for the production,
“and even for the credibility of his lord’s men®; he may also
have commanded them in the fyrd. In the free townships, he
and the four best men were the legal representatives of the

! In Eboraco civitate tempore regis Edwardi praeter scyram Archi-
episcopi fuerunt sex scyrae. Una ex his wasta in castellis’ Dom. i.298. The
wards of Canterbury were called hundreds. Somner, p. §2.

? Cambridge * defezdit se pro uno hundret.” Dom. i. 1go.

. * Athelstan, ii. § 15. See the customs of repairing the walls of Oxford
in Domesday, i. 154; those of Chester, ibid. i. 262.

* G. L. von Maurer, Dorfverfassg. i. 356-361.

® Tbid. ii. 22-30; Waitz, D. V., G. ii. 350-353 ; Grimm, R. A. p. 755.

¢ Athelstan, iii, § 7.
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community in the court of the hundred and the shirel. The
tithingman is only known as carrying out the police system of
the hundred?

45. The union of a number of townships for the purpose of
judicial administration, peace, and defence, formed what is
known as the hundred or wapentake; a district answering to
the pagus of Tacitus, the heerred of Scandinavia, the huntari or
gau® of Germany. The terms wapentake and hundred are
both, in Anglo-Saxon records, of somewhat late occurrence.
The wapentake is found only in the Anglian districts, York-
shire, Lincolnshire, Nottinghamshire, Derbyshire, Rutland, and
Leicestershire. To the north the shires* are divided into wards,
and to the south into hundreds. Hence the wapentake may be a
relic of Danish occupation. It finds a kindred form in the Norse
vapnratak, which is however not applied to the district but to the

- form of ratifying the decisions of the local court, and hence

to the decisions themselves®. The Norman lawyers explained
the word in reference to the formal recognition of the local
magistrate by touching his arms®; but this is very question-
able, and the exact origin of the term cannot be ascertained,
although it unquestionably has reference to the armed gather-
ing of the freemen, and so to the assembly rather than to
the district which it represents. The name of the hundred,
which, like the wapentake, first appears in the laws of
Xdgar”, has its origin far back in the remotest antiquity, but

! Hen. I., vii. § 8.

? I can find no authority whatever for regarding the tithingman as the
head of the free township or tithing, and the tun-gerefa that of the depen-
dent one. The apparent analogy of shireman, hundredman, and tithing-
man, with sheriff, hundred-reeve and town-reeve, is of course inviting, but
there is nothing in the earlier or later functions of the tithingman that
gives him the character of a magistrate. He is the mere servant or executor
of the law. .

3 Grimm, R. A. p. 532; Kemble (Saxons, i. 72), uses the word g4’ for
the aggregation of ‘marks,’ but the word is found only in one document of
very questionable value, cf. pp. 81, 82; Gale, Script. xv. 748. See Gneist,
Verwaltungsrecht, i. 47, and below, p. 111.

¢ The wapentake of Sadberge in Durham is one instance north of Tees.
Script. Dunelm. App. xi.

8 Grimm, R. A. p. 770 ; Vigfusson, Icelandic Dictionary, p. 685.

¢ Edw. Conf. § 30. .

" Edgar, i. Constitutio de hundredis. The wapentake is first mentioned
in Edgar’s Secular Law, § 6.

.
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the use of it as a geographical expression is discoverable only in
comparatively late evidences. The pagus of the Germania sent The terri-
its hundred warriors to the host, and appeared by its hundred dred.
judges in the court of the princeps. The Lex Salica contains
abundant evidence that in the fifth century the administration

of the hundred was the chief, if not the only, machinery of the

Frank judicial system® ; and the word in one form or other enters

into the constitution of all the German nations. It may be

regarded then as a certain vestige of primitive organisation. But

the exact relation of the territorial hundred to the hundred of the Its relation

.. . i1 . the hun-
Germania is a point which is capable of, and has received, much cg:d: of the
: TINANIA.

discussion, It has been regarded as denoting simply a division
of a hundred hides of land ; as the district which furnished a
hundred warriors to the host; as representing the original
settlement of the hundred warriors; or as composed of a hun-
dred hides, each of which furnished a single warrior®. The
question is not peculiar to English history, and the same result
may have followed from very different causes as probably as from
the same causes, here and on the continent, It is very probable,
as already stated, that the colonists of Britain arranged themselves English
in hundreds of warriors; it is not probable that the country
wag carved into equal districts®. The only conclusion that

! Above, pp. 54, 55-

* The several views are enumerated by Konrad Maurer;, Philip|
Turner, and Palgrave despair of any explanation; Lingard combats the
ideas of earlier inquirers without suggesting one of his own; Spelman
refers the hundred to the collective responsibility of an association like the

edge ; Leo takes a similar view. Verelius regarded it as an aggre=-
gate of a hundred households; and Grimm (R. A. p. 533) accepts the
same notion. Ihre, with some diffidence, suggests that the hundred was
merely the district which furnished the hundred warriors; Schmid and
Lappenberg accept this. Eichhorn maintained that the hundred was
originally the personal union of the hundred warriors ; and, on their settle-
ment, was used to denote the territorial area which they occupied. Vels-
chow and Waits hold that a warrior was due from every hide of land, and
accordingly the hundred was at once an area of a hundred hides, and a
district responsible for a hundred warriors. Maurer himself follows the
view of Eichhorn, which is also Kemble’s. Krit. Ueberschau, i. 77, 78.
Bee too Gneist, Verwaltungsrecht, i. 49, 50, 58, 59; Hallam, M. A. ii. 281.

* Neither the hundreds in England nor the shires ap ever to have
bad common lands, like the hdrraths-almanningar and m-almannimgar
in Sweden, where the bys-almanningar answer to the common lands of the
township, K. Maurer, Krit. Ueberschau, i. 69. But too much stress must
uot be laid on this statement. The several townships in the forest of

H
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seerf reasonable is that, under the name of geographical hun-
dreds, we have the. variously sized pagi or districts in which
the hundred warriors settled ; the boundaries of these being
determined by other causes, as the courses of the rivers, the
ranges of hills, the distribution of estates to the chieftains,
and the remnants of British independence.

The fact that the hundred appears first in the laws of Edgar’,
and with an adaptation to a particular police institution, the
pursuit and capture of thieves, might seem to mark the definite
application of the name to the territorial area, which may have
been called wapentake, ward, or even shire, at an earlier period.
But the particular measure then adopted seems rather to imply
the previous existence of the district name®. In this case, we may
refer to a parallel institution of the Frank kings, Childebert and
Clothair, three centuries and a half before the days of Edgar ;
to which the introduction of the name as that of a local division
in the Frank kingdom has been ascribed, although the hundred
system is known from the Salian law to have been in full work-
ing a century earlier

Knaresborough each had an allotment at the enclosure, and this seems a
fair instance of common lands of a hundred, although the particular hun-
dred is regarded as a manor. Kemble regards the public buildings of the
county as representing the common land of the shire (i. ¥6). tever
was the case with the hundreds, before the shire system had become general
the idea of the common mark had given way to that of folkland. If Sussex
had folkland when it became part of Wessex, that folkland became part of
gle folkland of Wessex, did not remain as common land of the shire to
ussex.

! Select Charters, pp. 67-70 ; Brompton sden, pp. 847, 848) places it
amongst Athelstan’s laws, and so it r:ms r(s;:yrded b‘;pPs?grav‘:, Cgmmon-
wealth, p. cxxi; it is however certainly later than Edmund, and can
scarcely be thrown later than Edgar. See Schmid, Gesetze, p. xlviii.

2 Robertson, Scotland under the Early Kings, ii. 335, refers to this act
as the introduction of the territorial hundred : and regards the law of Chil-
debert and Clothair as instituting the same on the continent.

* Baluze, Capit. i. 14 ; Select Charters, p. 69. The words of Clothair,
A.D. 595, ‘ Decretum est ut qui ad vigilias, hoc est ad wactas, constituti
nocturnas diversos fures non caperent, eo quod per diversa intercedente
conludio scelera sua praetermissa custodias exercerent, centenas fierent’—
are scarcely strong enough to prove the usage an innovation; though
it may well have been an application of old machinery to a new purpose.
And Sohm, who has thoroughly examined the subject, decides that the
centenae now instituted were merely a police force arranged numerically
for the watching of the already existing territorial hundreds. Reichs-und
Gerichtsverfassg. i. 182-190,
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The tradition preserved by William of Malmesbury, that Alfred The tra-
devised the arrangement into hundreds and tithings, although, jirse i

8s it stands, irreconcileable with facts, may embody & portion-
of a historical truth!. Alfred may have adopted the hundred
88 a basis of rating, as Edgar did for police, or may have anti-
cipated the measures of his descendant; and if in the several
recoveries of territory from the Danes, or conquests on the
British border, a redivision or remeasurement of lands was re-
quisite, either to satisfy old claims or to provide for the security
of the frontier, it is probable that the measure of a hundred
hides of land would be adopted, as in ‘the reign of Ethelred it
was for the purpose of taxation? But the inequality of the Improba-

ility of &

hundreds, as we everywhere find it® precludes any hypothesis Bv;n;zpetrieul
of a primitive symmetrical division on any such principle; and “" "
we may rest satisfied on the whole with recognising in the name

the vestige of the primitive settlement, and in the district itself,

an earlier or a later subdivision of the kingdom to which it

belonged ; possibly a greater mark, possibly a smaller shire.

The wapentake in all respects of administration answers The
directly to the hundred, and no attempt can be made to account wepentake
for its origin on the principle of symmetrical division. Nor is
it easy to determine theé origin of the variety of systems into

! Will. Malmesb. G. R. ii. § 122: ‘Et quia occasione barbarorum etiam
indigenae in rapinas anhelaverant, adeo ut nulli tutus commeatus esset
sine armorum praesidio, centurias quas dicunt hundrez, et decimas quas
thethingas vocant, instituit, ut omnis Anglus legaliter duntaxat vivens
haberet et centuriam et decimam. Quod si quis alicujus delicti insimul-
aretur, statim ex centuria et decima exhiberet qui eum vadarentur; qui
vero hujusmodi vadem non reperiret severitatem legum horreret. Si quis
autem reus vel ante vadiationem vel post transfugeret, omnes ex centuria
et decima regis mulctam inourrerent.’

? Chron. Sax. A.D. 1008,

* Pearson, Hist. Maps, p. 51, discusses the statement of the Leiger book
of Peterborough, that the hundred contained a bundred hides: he shows
that the Domesday hidage in each of the counties of Bedford, Huntingdon,
Northampton and Wilts, taken in the aggregate, nearly contains as many
hundred hides as they do territorial hundreds, but without any agreement
between the single hundred and the hundred hides. The document given
by Ellis, Intr. to Domesday, i. 184, as showing that the hundreds of North-
ampton each contained a hundred hides, seems to be a mere attempt of an
early scribe to force them into symmetry. Eyton (Shropshire, xii. 184)
thinks that °districts which were originally half-hundreds or quarter-
bundreds came to be called hundreds.’

H2
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which the hundred jurisdiction is worked. In Kent, for in-
stance, the hundreds are arranged in Lathes or Lests ; and in
Sussex in Rapes. The Lathe and the Rape may represent the
undershires of the Heptarchic kingdom ; but the Lathe is the
organised judicial division of which the hundreds are mere
geographical subdivisions, while the Rape on the contrary is a -
mere geographical expression, the judicial organisation remain-
ing in the hundred®. In Cornwall, in the twelfth century, the
subdivisions were not called hundreds but shires?; one of which,
Triconscire, now the hundred of Trigg, is mentioned in Alfred’s
will®. Yorkshire and Lincolnshire were divided into Trithings
or Ridings, subdivided generally into wapentakes; but in Domes-
day the East Riding is divided into hundreds only, and in Lin-
colnshire, Northamptonshire, and Rutland %, the wapentake and

Small shires the hundred are arranged side by side. Of the Yorkshire sub-

shire.

divigions two, Borgheshire and Craveshire, the latter of which is
never called a wapentake, retain the name of shire; and it is
given in later documents to Richmondshire, Riponshire, Hallam-
shire, Islandshire, Norhamshire and probably other similar
districts . Nottinghamshire, Derbyshire, and Leicestershire are,
in Domesday, arranged in wapentakes, but in one place the
term hundred is used in reference to a division of the last-
named county. It may seem not impossible that the original
name of the subdivision immediately above the township was

! Palgrave, Commonwealth, p. 101 ; Ellis, Intr. to Domesday, i. 178 sq.

2 Simeon Dun, ed. Hinde, i. 231: ‘In Cornewalas sunt sex parvae scirae.”

3 Cod. Dipl. ii. 114. XKemble explains Triconshire as Cornwall gene-
rally; it is the Trigerscire hundred of the Pipe Roll of A.D. 1130, p. 159.

* In Rutland, the wapentake of Alfnodestou contains two hundreds; but
half of it is in Turgastune wapentake, and half in Brochelestou, in Not-
tinghamshire. Martinsley wapentake contains one hundred. Dom. i. 293 b.

" 5 Robértson, Scotland under her Early Kings, ii. 433, is inclined to trace
the trithing in Kent and Sussex ; Kent was divided into East and West,
each arranged into three lathes, which in East Kent are double. Suseex
was divided into East and West, each again divided into three rapes. In
the trithing he sees the threefold division of the land allotted to the Norse
odallers; thus Yorkshire and Lincolnshire, which were so divided, repre-
sented the lands measured out by Halfdane in A.D. 876 : the other por-
tions of the Danish conquests being left to their Saxon proprietors, under
the special rule of the king : the trithings were thus held as odal-land, and
the other parts as gafol-land or tributary. The view is very interesting,
but very conjectural,
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scir or shire, a term of various application. The city of York was Small shires.
divided into seven shires !, and the use of the word in northern
Northumbria, the present Lowlands of Scotland, a territory

which was peopled by Saxons and little disturbed by Danish
aggression, points to the same conclusion® It would be rash

however even to attempt a generalisation on these obscure dif-

ferences, much more so to attempt to force them into conformity

with the local arrangements existing under the later Scandi-

pavian institutions whose symmetry testifies to an artificial

origin 3, .

The presiding officer of the hundred or wapentake bears various Chief officer
names : nor is it quite certain that we are right in ascribing Sreas hum
the functions so denoted to a single magistrate. The centenarius
or thunginus of the Frank law was the elected head of his hun-
dred, and exercised his jurisdiction in company with the king’s
sacebaro, and in later times under the graf, the royal repre-
sentative in the larger province of which the hundred was a sub-
division*. The officer answering to the centenarius in England,
may be the hundreds-ealdor?, to whom the laws of Edgar direct
the townsmen to refer in questions of witness, or the hundred-
man who with his tithingmen goes forth to execute justice on the
thief®, The headman of the wapentake is called in the laws of

! Above, p. 95 note I. .

2 See, for example, the Records of the Priory of May, Cartae, p. 3 : ¢ Sira
de Chellin,’ *Sira de Cherel, p. 5, ‘Sire de Erdros.” The diocese of
8t. Aldhelm is called Selwoodshire by Ethelwerd, M. H. B. p. 507.

3 The idea of Sachse (Grundlagen des Deutschen Staats-und Rechtslebens,
§§ 11, 12) is that each kingdom was divided into four provinces, each pro-
vince into three shires; each shire into three trithings, each trithing into
four hundreds; each hundred into twelve tithings and each tithing into
twelve free households. Gneist, Verwaltgsr.i. 55. Mr. Robertson’s theory,
which however is put forth only as & theory, makes a square league equal
to a turbe or tithing ; four tithings a small shire or barony; three such
shires one hundred; three hundreds one quarter ; two quarters one larger
shire or fylki; and two such shires one province or thiufada. Essays, p. 131.
Palgrave, Commonwealth, p. 97, arranges East Anglia in hundreds, each
divided into four head leets or tribes, and each tribe into three subordinate

5 Edgar, iv. §§ 8, 10.

¢ Edgar, i. §§ 2,4, 5. The gerefa, mentioned in Edward, ii. 8, must also
have been the reeve of the hundred or wapentake. See Schmid, Gesetze,
p- 589- Cf. Palgrave, Commonwealth, p. 99. The mot-gerefa of Edward
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.1"3:'{,‘.‘:"@ Ethelred the gerefal. It is possible to trace here the existence .
Yernment, of of two officers, the representative of the king’s interest in the
dred. gerefa, who becomes after the Conquest the bailiff of the hun-
dred ; and the representative of the freemen in the hundredes-
ealdor, who also survives the Conquest and is found in the
thirteenth century, as the elected ealdorman of the hundred,
representing his hundred in the shire-moot®. There is not
sufficient evidence fo allow us to claim for the hundred-man the
presidency of the hundred court : and later usage would ineline
us to regard him as the convener rather than the chairman.
Bat at the time at which the name first occurs, the management
and profits of the local courts had already passed into the hands
of the great men to whom the name of land-rica is given, and
who appear later as lords having sac and soc in whole hundreds
and wapentakes. This change must have tended to depress
the status of all elected officers, although it might not much
affect the judicial process: the old names continue, but the
reeve or grave of the hundred-court is the servant rather than
the president. On analogy, however, we may fairly maintain
that the original hundred-man or hundredes-ealdor was an
elected officer, and the convener and constituting functionary
of the court which he held.
ﬂo“&‘f‘“l' 46. This court, the hundred-gemot or wapentake court, was
' held every month; it was called six days before the day of
meeting, and could not be held on Sunday?® It was attended
by the lords of lands within the bundred, or their stewards

the Confessor’s charter to Abingdon, Kemble, C. D. iv. 200, is doubtless
the same. In Domesday he is the praefectus, or praepositus hundredi. Ellis,
Introd. i. 188.

! Ethelred, iii. § 3.

2 Hen. 1., viii. § 1. See Palgrave, Commonwealth, pp. 635, cccli: Et
hundreda baroniae (de Aquila) dant ad auxilium Vicecomitis £9 17s. 6d. per
quod barones et milites totius baroniae quieti sunt de secta ad comitatum,
salvis Aldermannis Hundredorum qui faciunt sectam ad comitatum pro hun-
dredo.” Rot. Hund. ii. 204, 305. ‘Bedellus qui vocatar Aldreman, qui dat
pro balliva sua per annum quatuor marcas, et nihil habet de certo de quo
possit dictam firmam levare, nisi quod poterit extorquere de populo sibi
subdito, et injuste. Et aliquo tempore solebant hujusmodi bedelli eligi per
soc;ntores hundredi, et tunc parum vel nihil dederunt pro balliva sua.’
Ibid. ii. 214.

3 Edw. ii. § 8; Edgar, i. §1; iii. § 5.

-
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representing them, and by the parish priest, the reeve, and four
best men of each township’. The judges of the court were Judgesof
the whole body of suitors, the freeholders answering to the rod-mmoot.
‘rachimburgii’ of the Franks; but as various inconveniénces
might arise from the uncertainty of the number, qualifications,
or attendance of the whole, a representative body of twelve
seems to have been instituted as a judicial committee of the
court. These twelve may have been in some cases like the
scabini or schiffen?, a fixed body holding their appointment for
life; or like the lawmen of Lincoln, the hereditary owners of
sac and soc in the territory ; or chosen merely for the occasion.
They may be discovered in the twelve thegns of the wapentake,
who by the law of Ethelred declared the report of the district
in the gemot3; or in the twelve chosen witnesses of Edgar's
law, before whom all bargains and sales are to be transacted*;
in the thirty-six ‘barons’ or twenty-four ¢ judices’ chosen in the
East Anglian county courts to determine the suits of Ramsey
and Ely®; in the twelve legal men of the hundred, who are
directed in the Assize of Clarendon® to act as part of the
Grand Jury before the judges in Eyre, and who play so impor-
tant a part in the legal reforms of Henry II and his ministers.
Whether the ealdorman of the shire, the sheriff or the bishop
sat regularly in the hundred court at any period may be

! Henr. I, vii. §§ 4, 7; L. § 2.

# Compare Savigny, i. 239, who argues that the official scabini were in-
stituted by Charles the Great. Seven scabini were requisite for a full
mallus. Ibid. i. 248. No other freemen but the scabini and the vassi comi-
tum were compelled to attend after the capitulary of A.Dp. 809 ; ibid. 250.

3 ¢ Let pleas be held in each wapentake, and let the twelve senior thegns
go out tns the reeve with them and swear on the halidome which shall be
put in their hands that they will accuse no innocent man and conceal no
guilty one.” Ethelred, iii. § 3. ¢Et judicium stet ubi tayni consenserint;
¢ dissideant, stet quod ipsi viii dicent.” Ibid. § 13. K.Maurer, Krit. Ueber-
schau, v. 389, refers this to the Danelaw only: and its whole purport is «
contested by Brunner, Schwurgericht, pp. 402, 403. Its bearing on the
institution of the jury may be discussed further on.

¢ Edgar, iv. §§ 4. 5.

¢ Hist. Ramsey, Gale, p. 415: * xxxvi barones de amicis utriusque partis
pari numero electos, igi judices constituerunt.” Hist. Ely, Gale, p. 471: ¢co-
ram xxiv judicibus.’ ‘Tandem veniens Aegelwinus Alderman ad Granteburge
});!Luit ibi e placitum civium et hundretanorum coram xxiv judicibus.’

id. p. 478. :

¢ Select Charters, p. 137. See also Hallam, M. A. ii. 386 sq.



The ealdor-
man in the
hundred-
moot.

Jurisdiction
of the hun-
- dred,

104 Constitutional History. [cHaP.

doubted *: the number of hundreds in each shire must have pre-
vented a monthly attendance at each, and it is more likely that
the one or two occasions on which the ealdorman is mentioned
as present were cases of exceptional importance. The sheriff
may not improbably have been represented by a deputy,
‘ gingra’3 or junior ; who would look after the king’s rights.
The hundred court was entitled to declare folk-right in every
suit ®; its jurisdiction was criminal as well as civil, and volun-

- tary as well as contentious. It tried criminals, settled disputes,

The hun-

as sheriff’s
tourn.

and witnessed transfers of land. The testimony of the country
and the record of the law were supplemented by the compur-
gatory oath and ordeal. It had also a common chest which
divided the profits of jurisdiction with the king and the lord
or land-rica*; and no suit might be carried to a higher court
unless it had been first heard in the hundred® The suitors
were under special protection of the law on their way to and
from it; and those who neglected the summons to it were
fined ¢.

As was the case with the township, the organisation of the
hundred lent itself readily to the judicial, ecclesiastical and
fiscal developments of later times. The criminal jurisdiction
of the hundred is perpetuated in the manorial court leet, On
the institution of the frankpledge, a hundred court was held
twice a year to ascertain the observance of the law? This
became the business of the sheriff’s tourn of later times, held
twice a year, in the octave of Easter and Michaelmas, in
different parts of the county. It was the great court leet, as
the old hundred court was the court baron of the hundred and
the county court that of the shire®: the distinction of origin
being main ained in the principle that in the courts baron,
whether in the manor, the hundred or the shire, the suitors

1 3 i .

s Al 5§ 3, moake of 6y Lings esldormmms gogre O pimr oa

holding pleas. They are mentioned also in three charters of Berhtwulf
king of Mercia, Kemble, C. D. ii. pp. 14, 25, 34.
¢ Tbid. § 3.

* Edgar, i 7. .

5 Athelstan, iii. § 3; Edgar, iii. 2 ; Canute, ii. 17, 19.

¢ For illustrations see below, p. 114 mote 6.

7 Hen. 1., viii. § 1. $ Blackstone, Comm. iii. 33, 34 ; iv. 273.
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were the judges, whilst it was otherwise in the courts leet* and
sheriff’s tourn among them, the steward being judge in the leet,
the sheriff judge in the tourn®. The criminal jurisdiction of the
hundred was early cut up by grants of sac and soc, and later on,
as we shall see, lost or merged in the general jurisdiction of the
crown exercised by the judges in assize, in which it appears only
a8 helping to constitute the juries.

There can be no doubt that the organisation of the hundred The hun-
had & fiscal importance, not merely as furnishing the profits of %gm
fines and the produce of demesne or folkland, but as forming a Totne.
rateable division of the county. The fiscal system of the Anglo-
Saxons is very obscure ; and it may be questioned whether any
money taxation properly so called ever existed before the
imposition of Danegeld by Ethelred the Unready. The tribute
from the remaining folkland, and the rent of the royal demesne,
which was scarcely a tax, sufficed for most of the expenses of the
king’s household. The obligations of the trinoda necessitas
were discharged by personal service. The profits however of
each hundred were no doubt accounted fur by the sheriffs, and
when general taxation became necessary it would be collected
by the same machinery. When King Edgar confirmed the bishop
of Worcester in the possession of his estates, he made up the
amount of land by new grants to the extent of three hundreds,
which he directed to furnish one scypfylled or ‘navipletio’3 to
the national fleet. In the year 1008 Ethelred ordered that a
ship should be furnished by every three hundred hides ¢, and we
learn from Domesday that the hundred of Oswald’s law, compris-
ing the three hundreds of Edgar’s charter, contained three

1 Viner’s Abridgment, vii. 8.  Although the suitors are judges in the
court baron, the steward is judge in the court customary of the copy-
holders, a result of the early depression of the free into dependent town-
ships, as well as of the later organisation of manors.

3 Ibid. vi. 586 ; vii. 3.

* Dugdale, Mon. Angl. i. 617, 618, ‘scilicet ut ipse episcopus cum mon-
achis suis de istis tribus centuriatibus . .. constituant unam navipletionem

uod Anglice dicitur scypfilled, oththe Scypborne.” Kemble, C. D. vi, 240,
the last word reads ¢ e’ The town of Bedford paid towards
ships as much as a third of a hundred. Domesd. i. 309. Warwick furnished
four batsweins. Ibid. i. 238.
¢ Chron. Sax. A.D. 1008.
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hundred hides’. It may be inferred then that every three hun-
dreds were liable to be called on to furnish one ship, whilst every
ten hides were accountable for a boat, and every eight hides for
8 helm and breastplate 2.

47. In Anglo-Saxon as in later times, there existed side by
gide with the hundreds and wapentakes large franchises or
liberties in which the jurisdiction was vested in private hands.
To these exempt districts the name of sithesocr has been given,
on somewhat scanty authority?, indicating their origin in a grant
by the king to one of his gesiths or companions, of an estate
upon which he may enjoy all the rights and profits that had
belonged to the king, nominating the officers and exercising the
jurisdiction.  The particular rights thus conveyed were termed
sac and soc, to which others, toll and team and the like, were
frequently added®. In someé cases exemption from the hundred
is specially mentioned®, in which case the grantee would hold
the courts on his own estate. In other cases the jurisdiction of
the Lundred is itself granted, even when the ownership of the soil
was not affected by the grant. In the latter case the status of
the free tenant within the hundred would not be at first changed
by the gift. Far the largest proportion of these jurisdictions
belonged to the churches and coincided with the ownership of
the soil, which the clergy leased out to their sokemen on fairly

1 Domesd. i. 172. “Ecclesia S. Mariae ... habet unum hundret quod
vocatur Oswaldeslaw, in quo jacent ccc hidae.” .

2 Chron. Sax. A.D. 1008, with Earle’s note, pp. 336, 337.

3 The word sithesocn does not occur in any ancient document, unless in
the form of sipessocna, which Dugdale and other scholars following him
regarded as a misreading of sipesocna. It is found in the Laws of Henry I.
vi. § 1, and two or three times in the Pipe Rolls. Archdeacon Hale
argued from the use of the word ‘scypsocne’ in Edgar’s charter, quoted
above, p. 105, that it referred to the association of three hundreds to pro-
vide a ship’s crew; Hale, Register of Worcester, p. xxxiii. But if this be
thought improbable, it is scarcely wise to it as an authentic term
for the jurisdiction of a franchise. See Robertson, Scotland under her
Early Kings, ii. 336, 457; Essays, p. Ixvi ; Dugdale’s Warwickshire, p. 4 ;
Thorpe, Anglo-Saxon Laws, i. 512; Lappenberg, ii. 331.

¢ See for examples, Kemble, C. D. iv. 138, 187, 233, 247.

5 Edward the Confessor frees certain lands of Westminster from the shire
and the hundred; Kemble, C. D. iv. 1g9t, 213. There were seven
hundreds in Worcestershire, * ita quieti, sicut scira dicit, quod vicecomes
nichil habet in eis.” Domesd. i. 172.
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liberal terms. Edward the Confessor gave the hundred of Horne-
mere to Abingdon ?, and that of Goddelie to Chertsey?®. The ex-

The hund-

€0
in private

tent to which these exemptions must have weakened the hundred

organisation may be inferred from the statement that the thegn
holding five hides often if not always had a right of magistracy,
8 burh-geat-setl>. But although separated from the body of the
hundred in this way, the liberties were not exempt from the
jurisdiction or organisation of the shire, and may be regarded as
private hundreds standing to the others in a relation analogous
to that which existed between the free township and the manor
of the lord : and they are often regarded simply as larger manors.
In all these the machinery of the hundred or wapentake was
strictly preserved, and the law was administered on the same
principle. 'The sokemen elected their officers and made report,
the steward of the lord acting as president in their courts and
leading them in a separate body to the host. This is especially
provided by Edgar dn the charter already referred to: the tenants
of the see of Worcester are to fulfil their military duties not
with the king’s servants or the exactors of the hundred, but
under the bishop as their archiductor?,

The courts of the great franchises, where they still exist, will
be found to furnish the best instances of the ancient constitution
of the hundred court : for they were less touched than the
hundred courts themselves by general legislation, and have
preserved their constitution in greater integrity. In the courts
of the Forest of Knaresborough each of the townships or
bere wicswhich form the manor of the forest is represented by
the constable and four men®; from these the jurors of the leet
are chosen ; and by them the praepositus or grave, and the

! Kemble, C. D. iv. 200.

? Kemble, C. D. iv. 256, 207. The jurisdiction of eight hundreds and a
balf was granted by the same king to S. Edmund’s. Ibid. iv. 243, 253 ;
vi.203. The gifts of hundreds to Ely and Peterborough by Edgar, ibid. iii.
61; 93, are of questionable authenticity.

§ 2.

* Mon. Angl. i. 617. So in Domesday, i. 87, the men of Taunton attend
the courts of the bishop of Winchester ; * profectio in exercitum cum homin-
ibus episcopi.’ :

¢ Hargrove, Hist. of Knaresborough (ed. 1798), pp. 44, 45.

Modern
illustrations.
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bedell. In the manor of Wakefield the representation is
by the constable and two men, just as in 1181 in the half
hundred of Chingford in Essex the tenants of St. Paul's were re-
presented by the reeve and two men®. There is no ground
for connecting the hundred with the tithing of frankpledge,
other than the right of the former to view the frankpledges in
a half-yearly court. In the ecclesiastical system the hundred
bore the same relation to the deanery rural as the township
bore to the parish: but the deaneries do not always coincide
geographically with the hundreds.

48. Between the hundred or wapentake, and what is now
the shire, it is possible that other intermediate divisions may
at an early period have come in; answering to the ridings of
Yorkshire and Lincolnshire, the rapes of Sussex and the lathes
of Kent. If this were the case they may have had courts of
their own as is the case with the lathe, and officers of their own
such as the tithing-reeve and the leide-reeve who occur in two
MSS. of the so-called laws of Henry 12 But the evidence of such
arrangement is altogether wanting. The association of two, three
or more hundreds is occasionally mentioned as used for the purpose
of witness®, a custom which may be interpreted as the relic of some
more symmetrical arrangement, but is more probable a mere
expedient for extending the application of the compurgatory
system. All the intermediate districts which bear the name of
shire and have been already referred to, are of too late formation
to illustrate this supposition. The lathe system in Kent answers
closely to that of the hundred elsewhere, and all the existing
machinery of the ridings, save the name and boundaries, is quite
modern*, ‘

! Hale, Domesday of St. Paul's, p. 144.

? Schmid, Gesetze, p. 663.

3 Ethelred i. 1, § 3; Canute ii. 30,§ 3. Hist. Elv, pp. 473. 475, 479-

* The territorial arrangements of the Domesday hundreds are now so
mach changed that it is dangerous to generalise from them, but some in- -
stances may be given. Buckinghamshire in Domesday contained eighteen
hundreds ; these are now combined into five bundreds of three each, and
three old hundreds which also have a collective name, the Chxltaern
Hundreds. The arrangement in threes may be as old as the navipletio
referred to above (p. 105). Lancashire, and Leicestershire, which Mr.
Robertson (Essays, p. 120) refers to as retaining the ancient division into
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The name scir or shire, which marks the division imme- The shire.
diately superior to the hundred, merely means a subdivision or  *
share of a larger whole, and was early used in connexion with
an official name to designate the territorial sphere appointed to
the particular magistracy denoted by that name. So the diocese
was the bishop’s scire?, and the stewardship of the unjust steward
is called in the Anglo-Saxon translation of the Gospel his groef-
scire?: and we have seen that the original territorial hun-
dreds may have been smaller shires®. The historical shires or Creation of
counties owe their origin to different causes?. Kent and Sussex shires.
are two of the Heptarchic kingdoms, of which their lathes and
rapes are perhaps the original shires. Kent however appears as
¢ Cantescyre’ as early as the reign of Athelstan®., Essex, Mid-
dlesex and Surrey are also ancient kingdoms. Norfolk and
Suffolk are the two divisions of KEast Anglia, representing
possibly the two ‘fylkis’ or folks into which the Norsemen
divided their province %, or possibly the two dioceses assigned to
Elmham and Dunwich before the invasions of the Danes. Of
the Northumbrian kingdom, Yorkshire is the only one of the
existing subdivisions which dates as a shire before the conquest:
Lancashire is a modern denomination for the country between
Ribble and Mersey, which in Domesday is reckoned to the West-
riding. Mercia during its existence as a kingdom was arranged
into five regions nome of which bore the name of shires;
Lindsey, the district of the Lindisfari and diocese of Sidnacester;
Hwiccia the diocese of Worcester and its appendant Magasee-
tania ; Mercia proper with its bishop at Lichfield and its royal
city at Tamworth ; Middle Anglia and South Anglia, dependent
ecclesiastically on Leicester and later on Dorchester. These

six hundreds (above, p. 101 note 3), have been somewhat rearranged since
the Domesday Survey, but the fact may go in support of the same theory.

1 Bede, H. E. iii, 7. &c. &e. (Alfred).

? Lindisfarne Gospels, iii. 130 ; S. Luke, xvi. 2.

3 Above, pp. 98, 101.

* On this see Palgrave, Commonwealth, pp. 116, 117; Gneist,Verwaltungs-
recht, i. 56, 57. )

5 Athelstan, jii: ‘omnes Cantescyrae thaini;’ possibly only a late
translation of an Anglo-Saxon document.

¢ Robertson, Hist. Essays, p. 120.
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represent the early settlements out of which the Mercian kingdom
was created by Penda and his immediate predecessors, and which
were arranged as dioceses by Theodore before their several
nationality had been forgotten; nor were they rearranged as
shires and named before the reconquest of Mercia from the Danes
under Edward the Elder. In Wessex however the division
is more ancient; Ini speaks of the Scirman; the names Hamp-
tonscire, Defnascire, and Bearrocscire! appear in the .Anglo-
Saxon Chronicle as early as the reign of Ethelwulf, side by side
with the Dorsetas, the Wilseetas, and the Sumersetas. As the
earliest possible date of the chronicle is the age of Alfred, it is
not impossible that the arrangement may be due to that king 2 :
but it is probably much earlier, and determined by the divisions
of the early settlements of the West Saxons, or their successive
conquests. The terminology was not however general in the
time of Bede, who knew only the larger provinces of Mercia as
regiones, megths or settlements of kindred tribes, and those of
Wessex as dioceses. The arrangement of the whole kingdom in
shires is of course a work which could not be completed until it
was permanently united under Edgar ; and the existing subdi-
visions of Southern England are all traceable back to his day at
the latest. The Northern counties have undergone some changes
since the Congquest, although the new lines have been drawn on
older landmarks: Durham is the county palatine of the Con-
queror’s minister, formed out of the patrimony of St. Cuthbert ;
Cumberland is the English share of the old Cumbrian or
Strathclyde kingdom ; Northumberland and Westmoreland the
remnants of Northumbria and the Cumbrian frontier, appro-
priated ecclesiastically to Durham or York, and temporally to
Appleby and Newcastle.

The constitutional machinery of the shire thus represents
either the national organisation of the several divisions created
by West Saxon conquest ; or that of the early settlements which

! Chron. Sax. A.p. 851, £60.

? Gneist, Verwaltungsrecht, i. 56, considers A.D. 820 as the most probable
date, and inclines to connect the division with the treaty arrangements of
Alfred and Guthrum.
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united in the Mercian kingdom, as it advanced westwards; or
the rearrangement by the West Saxon dynasty of the whole- of
England on the principles already at work in its own shires.
A shire system had been at work in Wessex as early as the
reign of Ini'. 'Whether, before the name of shire was intro- Question as
duced into Mercia, the several maegths or regions bore any com- n“;{ﬁ?g:her
mon designation such as that of gau, must remain in entire "™
obscurity. There is extant a list of thirty-four divisions of
England gathered out of Bede, and perhaps other sources now
lost, and recording the number of hides contained in each ; the
termination ¢ ga’ which is found here, in some cases, may be the
German ‘ gau’; but the age and value of the document are very
uncertain, and the divisions as a rule do not correspond with
the historical shires .

Each shire contained a number of hundreds, so various how- Number of

. . . . hundreds in

ever that it seems almost impossible to suppose that in any case the shire.
it was arranged on a numerical principle; although, as each
three hundreds had to supply a ship, the number of hundreds
in each of the later constituted shires might be expected to be
a multiple of three. The organisation of the shire was of much
the same character as that of the hundred, but it was ruled by
an ealdorman as well as by a gerefa, and in some other respects Officersand
bore evidence of its previous existence as an independent unity. shire.
Its gemot was not only the scir-gemot but the folc-gemot? also,
the assembly of the people; its ealdorman commanded not
merely the military force of the hundreds, but the lords of the
franchises and the church vassals with their men. Its gerefa
or sheriff collected the fiscal as well as the local imposts. Its
ealdorman was one of the king’s witan. i

49. The ealdorman, the princeps of Tacitus, and princeps®, or \\

! The scir-man is spoken of as the president of a court, Ini, § 8 ; the
ealdorman may forfeit his scir, ibid. § 39; and the dependent is forbidden
to withdraw from his lord into another scir, ibid. § 36.

3 Gale, Rer. Angl. Scriptores xv. 748 ; Kemble, Saxons, i. 81, 82 ; the
ga’s are Noxga-ga and Ohtga-ga.

; ? Alfred, 38. § 1; Athelstan, ii. § 12 ; v. 1, § 1 ; Ethelred, v. § 13 ; vi.

22,

* Ealdorman stands for princeps, Bede, H. E. iii. 15 ; and, generally, for
optimas, iii. 30; for subregulus, iv. 13 ; for satrapa, v. 10; for dux, iv. 13,
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satrapa, or subregulus of Bede, the dux of the Latin chroniclers
and the comes of the Normans, was originally elected in the
general assembly of the nation, and down to the Norman Con-
quest, even when hereditary succession had become almost the
rule, his nomination required the consent of the king and the
witenagemot. There i8 no reason to suppose that he was ever
elected by the body over which he was to rule’, although some
form of acceptance by the shire may not improbably have been
gone through. The hereditary principle appears however in
the early days of the kingdom as well as in those of Edward the
Confessor ; in the case of an under-kingdom being annexed to
a greater the old royal dynasty seems to have continued to
hand down its delegated authority from father to son. The
under-kings of Hwiccia thus continued to act,as ealdormen
under Mercia for a century ; and the ealdormanship of the
Gyrwas? or fen-countrymen seems likewise -to have been here-
ditary. The title of ealdorman is thus much older than the
existing division of shires, nor was it ever the rule for every
shire to have an ealdorman to itself as it had its sheriff. The
ealdormanship of Mercia comprised a very large portion of the
Mercian kingdom ; Wessex in the reign of Ethelred was ar-
ranged under two ealdormen® But each shire was under an

15. The first writer who uses ¢ comes’ as equivalent to ealdorman is Asser,
and the fact has been used as an argument against the genuineness of his
book. It occurs however in some of the questionable charters of Ethelwulf
apPa.rently in the same sense. Kemble, C. D. ii. 50; v. 97.

Gneist, Verwaltungsrecht, i. 76. )

? Bede, H. E.iii. 20; iv. 19; Hugo Candidus (Sparke, p. 2) ; Felix, V.
8. Guthlac, Mabillon. AA. S8, iii. 260.

2 On this point, Mr. Robertson’s essay on the ¢ King’s kin’ (Essays, pp.
177-189) is highly instructive and suggestive. He argues that the great
ealderdom of Mercia subsisted until the banishment of Klfric the child in
685, and that of East Anglia until the death of Ethelwin in gg2, after
which they were administered by high-reeves under the king until Canute
reconstituted them. Wessex he regards as divided into two great ealdor-
doms, that of the western and that of the central provinces ; which, with
Kent under archhishop Sigeric made a threefold division of the south of
England. These with Essex and Northumbria would make up seven great
territorial magistracies. But Sussex had an ealdorman as late as 982, and
the arrangements are so short-lived that it is impossible to regard them as
parts of a permanent methodical system. And the same may be said evea
of Canute’s fourfold division,
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ealdorman, who sat with the sheriff and bishop in the folkmeot,
received a third part of the profits of the jurisdiction’, and com-
manded the military force of the whole division. From the
latter character he derived the name of heretoga? leader of the
host (here), or dux, which is occasionally given him in charters.
The sheriff or scir-gerefa, the scir-man of the laws of Ini? The sheriff.

was the king’s steward and judicial president of the shire, the
administrator of the royal demesne and executor of the law.
His sphere of jurisdiction was distinctly a single shire, although
after the conquest for a long period the shires were adminis-
tered in pairs. It is probable on esarly analogy that the gerefa
was chosen in the folkmoot ; but there is no proof that within
historical times this was the case*, although the constitutional-
ists of the thirteenth century attempted to assert it as a right,
and it was for a few years conceded by the crown. As a rule
he was, as a royal officer, nominated by the king; the ealdor-
man, as a national one, by the king and witan. The sheriff
a8 well as the ealdorman was entitled to a share of the profits
of administration, and possibly had in some eases an endowment
in land®.

! The third penny of the county appears from Domesday (i. 1, 36, 303,
246, 352, 280, 298, 336) to have been paid to the earl in the time of Edward
the Confessor; Ellis, Introd. to Domesday, i. 167, 168. Com the share
of the count in the CaPitulm-y of A.D. 783; one third to the count, two
thirds to the palace, Waitz, D. V. G. ii. 628; iv. 145.

2 Elfhere, ealdorman of Mercia under Edgar, is called heretoga, Cod.
Dipl. ii. 383 ; iii. 5, 49, 159, a.ri?r:g. His son Elfric is called ealdorman.
See Kemble, Saxons, ii. 126; man, Norm. Cong. i. 581.

3 Scirman, Ini, § 8 ; Ethelwin is scirman in Kent under Canute, Kemble,
C.D. iv. 9. Bee also iv. 304; Leofric, scires-man, iv. 267 ; and Wulfsi

iest, the shire-man, vi. 127. Pontius Pilate is scirman of Judaea, St.

uke iii. 1. The word used in the laws is generally gerefa simply : scir-
gerefa however is found in charters, Kemble, C. D. iv. 10, where Ethel-
win, the scirman in Kent, is called scir-gerefa; also iv. 54, 201, &c. &c.
The Latin word is generally praepositus or praefectus. Ethelwerd (M.H.B.
P- 5?‘)' calls the sheriff of Dorset exactor in A.D. 787. See above, p. 82.

* The statement of the chapter ¢ de heretochiis ’ in the so-called laws of
Edward the Confessor, is a fabrication of the thirteenth century at the
earliest, Schmid, Gesetze, p. 510. See Gneist, Verwaltungsr. i, 7

3 Such was the wardpenny paid in Cambridgeshire, Domesd. i. 190; the
allowances made to the sheriff of Wilts, in kind, are enumerated in vol. i.
69 ; and he also had rights in reveland, which possibly were attached to
his office. Reveland is mentioped also in Herefordshire, Domesd. i. 179,
181; Ellis, Introd, to Domeed. i. 168, 231; Allen, Prerog. p.214. The aheriff

1
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The system of double government by an ealdorman and
sheriff, is almost peculiar to England. In the later Frank
kingdom the graf, who now stood in the place of the mnational
as well as the royal officers of early days, exercised the functions
of both in immediate dependence on the king?; and in medieval
Germany, where the title of duke or herzog presents some
analogy with that of the ealdorman, he is rather a national prince
than an imperial officer: every attempt made by the central
authority to assert its power through counts or counts-palatine,
ending in the foundation of new hereditary principalities,
either coordinate with or subordinate to the dukes, but in
both cases equally neglectful of any duties to the emperor.
In England, on the contrary, the sheriffdlom as a rule never
became hereditary, and after the Norman Conquest, under
the changed title or translation of vice-comes? it was used by
the kings as a means of ousting or preventing the creation of
any feudal rule such as that of the counts and dukes of the con-
tinent. The history of the ‘sheriffdom is thus one of the most
importent departments of Constitutional History. '

50. The sheriff held the shiremoot, according to Edgar’s law,
twice in the year®. Although the ealdorman and bishop sat in
it to declare the law secular and spiritual, the sheriff was the
constituting officer’. 'The suitors were the same as those of
the hundred court: all lords of lands5, all public officers, and
from every township the reeve and four men®. The latter point,
of Shropshire had the third penny of the town of Shrewsbury, ibid. i. 255.
In Surrey were three manors from which the sheriff had £7, ¢de eo quod

impendit eis adjutorium cum opus habent, Domesd. i. 30. See above,
p. 102, note 2.

! Waitz, D. V. G. ii. 363. Sohm, Fr. R. G. V.i. 156-181, 463-473.
- 3 Vicecomes occurs as the Latin word for sheriff in Canute’s letter to
the bishops, given by Florence of Worcester : but this is clearly a transla-
tion of Norman date. 3 Edgar, iii. § 3; Select Charters, p. 7o0.

¢ Hallam, M. A. ii. 283 ; Kemble, Saxons, ii. 158, 159.

® Called in this ct scir-thegns, Kemble, C. D. vi. 198; iv. 170;
Saxons, ii. 234, 235. Kemble contends, and with good reason, that these
seir-thegns are not necessarily king’s thegns. It may be added that there
is no reason to regard them as all possessed of five hides of land, very many
of the thegns of Domesday having far less. See too Gneist, Verwaltgsr. i. 37.

¢ Compare the following passages from Domesday : in Archenefield, i.
179, *Si vicecomes evocat eos ad siremot, meliores ex eis, vi aut vii, vadunt
eum e2. Quj vocatus non vadit dat ii solidos aut unum bovem regi, et qui
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left questionable in the laws,-is proved by the later practice. Attendanoe
In the county courts of the reign of Henry III, the reeve and e

four men took part in matters of election, of arming and of ™*"
assessment ; and in the reign of Edward I the Kentish borks-
ealdor and his four fellows represented each township in the
court of the itinerant justices, itself a form of the county court.
Every one on his way to and from the gemot was under the
special protection of the law.

Here again the suitors were the Judges ; but the twelve The twelve
senior thegns appear in the county court as well as in the‘m‘n
bundred?, and, on the institution of the grand-jury, present the
report of the hundred®. Thus limited the authority of the sheriff
was rather that of a chairman or moderator than that of a judge.

The duty of seeing the law executed devolved upon him, and in
fiscal as well as judicial matters he exercised a good deal of
somewhat irresponsible power.

Besides the judicial power of the shiremoot, which, like the atigos of
hundred, was competent to declare folkright in every suit?, jetion in the
some shadow of legislative authority seems to have remained to hiromoot.
it in the time of Athelstan, when the bishops of Kent and all | ,
the thegns, eorl and ceorl®, of Cantescyre, declared to him in
their gemot at Faversham, their acceptance of the measures
taken for the maintenance of the peace in the recent witena-

de hundret remanet, tantundem persolvit.” In the city of Hereford, ¢ qui’
equum habebat ter in anno ebat cum vicecomite ad placita et ad hun-
dret’ Ibid. In Derby hun (inter Ribble et Merse), ¢ Si de hundredo
remanebat aut non ibat ad placitum ubi praepositus jubebat, per v solidos
emendabat.’ Ibid. i.369. The participation of ceorls in the shiremoot is
mentioned in a charter of Canute, Cod. Dipl. iv. 11, and illustrated by the
direction of writs to all thegns of the shire twelf -hynd or twy-hynd.

! Compare the direction of Lewis the Pious in A.D. 819, that every graf
should a.tﬁend the general }l)hclta with twelve scabini, or, if there were not
80 many, the number ‘should be made _up from the best men of the county.
See Savigny, i. 248 ; Waitz, D. V. G. iv. sq. The appearance of the senior
thegns in the shiremoot is mentioned in Cod. Dipl. iv. 137.

3 Select Charters, PP- 137, 351.

* But with a restriction of appeal until the lower court had failed to do
justice. In the same  way the shiremoot intercepted peals to the
king, Hallam, M. A. ii. 285. Wills are frequently attestes by it, e.g.
Kemble, C. D. vi. 198. Other acts done before the shire will be found in
Cod. Dipl. iv. 117, 137, 138, 234 ; iii. 292.

! Comites et villani, Athelstan, iii. 148 Kemble, Saxons, ii. 233, 3343
Hallam, M. A. ii. 376 ; Palgrave, Commonwealth p- 637.

12
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+ gemot of Greatley. In this we may trace a recognition of the

Evidence of
the ancient
nationality

of the shire.

Rating of
the shire.

importance of the popular reception of a law?, which induced
Charles the Great to ask the consent of the mallus to the capi-
tularies which he had drawn up®, and which appears in England
in the measures taken for the publication and preservation of
Magna Carta. ‘

The institution of the shiremoot in England is not paralleled
by any similar arrangement in the primitive Frank kingdom, in
which the hundred court or mallus admits of no appeal, except
to the judgment of the king®. This point further illustrates the
theory that in the shiremoot, as a folkmoot, we have 8 monument
of the original independence of the population which it repre-
sents. If the shire be the ancient under-kingdom, or the district
whose administrative system is created in imitation of that of the
under-kingdom, the shiremoot is the folkmoot in a double sense,
not merely the popular court of the district, but the chief council
of the ancient nation who possessed that district in independ-
ence, the witenagemot of the pre-heptarchic kingdom. Such a
theory would imply the much greater preponderance of popular
liberties in the earlier system, for the shiremoot is a represen-
tative assembly, which the historical witenagemot is not ; and
this is indeed natural, for the smaller the size of the districts
and the more nearly equal the condition of the landowners or
sharers in the common land, the more easy it would be to as-
semble the nation, and so much the less danger of the supreme
suthority falling into the hands of the king and the magistrates
without reference to the national voice. But this can only be
matter of conjecture.

Under the late shire-system, before as after the Conquest,
the shire was & unit for purposes of rating. - Each shire was
bound to furnish ships in proportion to its number of hun-
dreds*, and from the produce of what had been the folkland

1 Kemble, Saxons, ii. 238. ? Waits, D. V. G. iii. 506-5r0.

* See Waitz, D. V. G. ii. 494. It was however usual among the Bava-
rians and, at a later period, general.

* Chron. Sax. A.D. 1008 ; with Earle's note, pp. 336, 337 : see above, Pp. 105.
Hence Archbishop Elfric leaves a ship to the people of Kent and another
to Wiltshire, Kemble, C. D. iii. 352.

-
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contained in it, to pay a composition for the feorm-fultum, Composition
or sustentation, of the king?. The military contingents of the oY
shire were also made a matter of composition, the number of

fighting men furnished for the fyrd being often much smaller

than the number of hides which furnished them? Whether

these compositions were, as in the case of the churches, a matter

of privilege, can scarcely be determined in the almost entire
deficiency of secular charters before the Norman Conquest. It

is however probable from Domesday that long before that event

the shires had been allowed to acquit themselves of several of

these duties by paying fixed sums or furnishing fixed contin-

gents, answering in some measure to the firms or farms for

which the sheriffs were liable.

In ecclesiastical matters the shire had- the same indefinite The shire
status which belonged to the hundred : the archdeaconries, as:.ﬁ?fmw
geographical divisions, do not occur earlier than the twelfth
century. At that time the archdeacons, who had been ministers
of the bishop in all parts of the diocese alike, received each his
own district, which in most cases coincided with the county.

The system adopted by Edgar and Ethelred of combining the Combina-
government of a whole cluster of shires in the hands of a single :le%m
ealdorman, is so nearly contemporary with the general institu- it
tion of a shire-system for all England, that it can scarcely be ™"
determined whether it is an exceptional departure from, or a
stage in, the development of the new rule. Until the shire-
system was made uniform, it is quite possible that the witena-
gemots of the heptarchic kingdoms may have continued to
exist3. But after that organisation was completed, though one

1 The county of Oxford paid firm of three nights, or 150/. That of
‘Warwick paid 65l. and 36 sextaries of honey, Domesday, i. 154, 238.
Northamptonshire paid firm of three nights, ibid. i. 319. i{any other in-
stances are adduced by Ellis, Introd. to Domesd. i. 261, 263.

3 In Berkshire one man went for each five hides, each. hide paying four
shillings for his maintenance. The whole city of Exeter furnished ounly the
service of five hides. Oxford sent twenty burgesses to represent all the rest;
Leicester sent twelve, and, if the king was going to sea, furnished four
horses to convey arms to the fleet. Domesday, i. 56, 100, 154, 230. War-
wick sent ten, Ibid. i. 238 ; Wiltou one man for five hides, Ibid. i. 64.

3 The charters of Ethelred, ealdorman of Mercia under Alfred, are gene-
rally attested by Mercian bishops only, and therefore very probably issued
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ealdorman might govern and lead to battle the forces of several

not involve  shires, he had no general court or gemot of his jurisdiction : the

a new or-

ganisaticn of ealdorman of the Western provinces would take his seat in the

e shire-
moot.

folkmoot of Devonshire and Cornwall, but would not have a
united council for the two. Nor is there any reason to suppose
thgt after Canute had divided the whole realm into four earl-
doms, any such provincial witenagemots followed the institution.
The royal writs are directed to the bishop and earl and sheriff
of each shire, although both bishop and earl presided over
many such shires. Whether any subordinate officer took in the
shire the place of these powerful earls and ealdormen, or whether,
if it were 80, he also bore the title of ealdorman, can scarcely be
determined from our existing materials. On the one hand there
is no distinct. mention of such official: on the other hand the
use of the word ealdorman was becoming very different from
what it had been; it was superseded in the higher ranks of
organisation by the title of earl, and in the lower was acquiring,
or returning to, the primary and loose meaning of a head-man,
in which it could be applied to almost any local officer. But
however this may have been, there was no intermediate organ-
isation between the shire with its folkmoot and the central one
of the kingdom with its witenagemot.

in Mercian witenagemots. Cod. Dipl. ii. 107, 112 ; v. 126, 134, 140. Inthe
last case Ethelred states that he has summoned to Gloucester * elle Mercna
weotan .. .. bisceopas and aldermen and alle his duguthe,’ and that with
King Alfred’s witness and leave. Sce also Cod. Dipl. v. 143, 154. There
are also charters of Edgar drawn up whilst he was king of the Mercians
only, and attested by the Mercian witan; Cod. Dipl. ii. 348, 358. The
charters of the kings of the West Saxon dynasty are of course often attested
by the West 8axon witan only. See Gneist, Verwaltgsr. i. 48. An East An«
glian witenagemot of A.D. 1004 is spoken of in the Chronicle, which may or

may not have been a folkmoot ; for East Anglia, like Kent, was only one
administrative division. See Freeman, Norm. Cong. i. 102.
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THE WITENAGEMOT AND THE KING.

51. The witenagemot.—52. Its composition.—53. Its powers in legislation.
—54. In grants of land.—5b6. In judicature.—56. In taxing and general
politics.—57. In election of magistrates.—58. In election and deposition
of kings.—59. The king.—60. Coronation and unction.—61. His promises
to his people.—62. The oath of the people.—63. The comitatus.—64.
Nobility by birth.—65. Nobility by service.—66. The ealdormanship.
—67. Use of the wergild.—68. The Bretwalda.

51. THE civitas or populus of Tacitus, the union of several Thesupreme
pagi, is in Anglo-Saxon hlstory the - 7ice, or kingdom ; and its the kmb?- o
council, the concilium pnnclpum, is the witenagemot or assem-
bly of the wise. This is the supreme council of the nation,
whether the nation be Kent or Mercia as in the earlier, or the
whole gens Anglorum et Saxonum, as in the later history. The
character of the nationsal council testifies to its history as a later
development than the lower courts, and as a consequence of the
institution of royalty. The folkmoot or popular assembly of
the shire, is a representative body to a certain extent: it is
attended by the representatives of the hundreds and townships,
and has a representative body of witnesses to give validity to
the acts that are executed in it. If each shire represented a
complete kingdom, the shiremoot would give a complete repre-
sentative system existing in each kingdom. But as the small The witena-
kingdoms coalesced or were united by conquest, it does not seem & folkmeot.
to have been thought necessary to extend the system; the coun-
cil of the aggregated state is not a folkmoot but a witenagemot.

‘In those early kingdoms again, which were identical with the
later shires, Kent for instance, it might be expected that we
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should find two central councils, the folkmoot or council of the
people of Kent, and the witenagemot or council of the chiefs,
Question as answering to the greater and narrower assemblies of the plebs
Seistonee of and of the principes in the Germania. It is by no means impro-
e e bable that such was the case ; but as our knowledge on the sub-
gomot. ject is derived from the charters attested by these assemblies,
or issued with their consent, and as the consent of the witan only
was necessary for the transfers of land, we bhave not the docu-
mentary evidence that would suffice for proof. We have many
charters issued in witenasgemots under the kings of Kent’; but
the only document issued by a folkmoot of Kent belongs to a date
when it had long been without a king®. The customs, however,
of the folkmoot are so common and so ancient, that they afford
a strong presumption of their universality; so that Kent and
Sussex, and perhaps Essex and East Anglia, may be fairly supposed
to have had the two regular assemblies in primitive simplicity as
long as they continued independent?. With regard to Wessex
and Mercia, which were aggregations of smaller states, no such
hypothesis will hold good. There is no probability that a Mer-
cian king would introduce a new constitution into the organ-
isation of his kingdom. It was enough that the Hwiccians, or
Hecanians, or Magasetanians had their folkmoot, without the
Mercians having one too; and it was enough for the king, as
ruler of Mercis, to have his witenagemot without continuing to
hold similar gatherings as overlord of Hwiccia and the associated
districts. The folkmoot was left to the sbn-e, the witenagemot -
was ga.thered round the king.
Questionas  Yet even in the seven kingdoms, even in the united kingdom,

to the ga-

. ggerrin of when there was a general summons to the host, some concentra-
© 10

mootsin  tion of the armed folkmoots must have taken place. For the
promulgation of the laws also, at least in the period before Alfred,
the national assembly must have comprised a much wider elass

1 Athelstan, iii: ¢ Kn.nsslme, iscopi tui de cia et omnes Cantescyrae
thaini, comites et villani.” See %emble '8 oom‘lxi:é!;t Saxons, ii. 234, 235;
Hallam, M. A, ii. 377.

3 See Gneist, Verwaltungsrecht, i. 43, who seems to take a contrary view,
and regards the witenagemot and folkmoot of the small k.mgdoms as xden-
tical. Both views are of course conjectural.
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than the witan®. On great occasions too, coronations and the General gu-

like, during the history of the later West Saxon dynasty? or thenationat
. . . the witena-

on the sudden emergency of a Danish invasion, or for the re- gemot,

ception of Canute’s promulgation of Edgar's laws?, we must

understand the witenagemot to have been attended by a con-

courss of people whose voices could be raised in applause or

in resistance to the proposals of the chiefs. But that such

gatherings shared in any way the constitutional powers of the

witan, that they were organised in any way corresponding to Dot organ-

the machinery of the folkmoot, that they had any representative presentative.

character in the modern sense, as having full powers to act on

behalf of constituents, that they shared the judicial work, or

except by applause and hooting influenced in any way the

decision of the chiefs, there is no evidence whatever. They

might, by an easy and welcome fiction, be considered as repre-

senting the nation, although really the mere retainers of the

nobles or the inhabitants of the neighbouring villages.

So long as the heptarchic kingdoms lasted, each having its The cccle. |
own witenagemot, there was no attempt at general organisation only unity.
even for cases of the greatest emergency, except the eccle-
siastical. The provincial or family tie was as strong as ever,

1 See the prologues to the Laws of Wihtred and Ini.

? For example, in A.D. 1051, when Godwin was exiled : * Rex in suo con-
cilio et omnis exercitus unanimi consensu .. ..decreverunt.’ Flor. Wig.
A.D. I05I. -

? Freeman, Norm. Congq. i. 103, and Appendix Q, thinks that ‘ every
freeman retained in theory the right of appearing in the Assembly of the
kingdom ;* and adds, ¢ expressions are found which are quite enough to
show that the mass of the people were theoretically looked on as present
in the national Assembly, and as consenting to its decrees.” Most of the
passages quoted in favour of this opinion refer to the occasions on which
a king was elected, or laws promulgated. Kemble, Saxons, ii. 239, far-
nishes similar quotations from charters: Cod. Dipl. Ixxiii,* cum praesentia
populationis’ : ccclxiv, ¢ tota populi generalitate’: mciii, ¢ tota plebis gene-
rlitate’. He sums up thus, ¢ Whether expressions of this kind were in-
tended to denote the actual pr of the people on the spot; or whether
populus is used in a strict and technical sense, that sense which is confined
to those who enjoy the full franchise, those who form part of the woAfrevua,
or finally, whether the assembly of the witan making laws is considered
%o represent in our modern form an assembly of the whole people, it is clear
that the power of self-government is recognised in the latter.” Ibid. 240.

* Such was the case in the shiremoot. Cod. Dipl. mxxix, where all the
people who stood around cried out, ‘Sy hit swa, Amen, Amen.’ Kemble,
Baxons, ii. 238.
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and although the gens Anglorum had learned to recognise itself
under one collective name as early as the time of Augustine,
it was only on the ancient lines that any power of organisation
was developed until the church was strong enough to form a

Occasional national union. The kings met occasionally for alliance or for

meetings of . R .

kings in the arbitration; for some great purpose, such as. the choice of a

period. primate!; but the nation met only in the ecclesiastical councils,
which were held with some frequency, from the days of Theo-
dore to those of Athelstan, quite apart from and independently
of the witenagemots of the several states. As occasionally the
kings, and frequently the ealdormen, of different kingdoms
attended these assemblies, and as they were, like other courts,
useful for the witnessing of acts which required powerful attes-
tation and general promulgation, the nation learned from them

Ascendency the benefit of common action. Another powerful help in the

of one great . . .

5iynsmgtry- same direction must have been the ascendency, during the whole
of that period, of some one great prince, who by war or alli-
ances exercised an overwhelming influence over the rest. Such
a position was occupied after the middle of the seventh century
by the kings of Northumbria, during the eighth by those of
Mercia, and after the rise of the West Saxon power, by Egbert
and his successors. But the existence of this hegemony, whether
or no its possessor bore the title of Bretwalds, was not accom-
panied by unity of organisation or even by any act of confedera-
tion.

Frank In the Frank kingdom, if we may accept the testimory of

assemblics. Adalhard to the existence of the rule, some shadow of the double
council of the Germania seems to have been preserved 2 Charles

1 Bede, H. E. iii. 29 : ‘Reges Angliae nobilissimi, Oswiu provinciae Nor-
danhymbrorum et Ecgberct Cantuariorum, habito inter se conmsilio, &c.
Many instances of deliberation between the kings preparatory to the re-
ception of Christianity may be found in Bede. A clear example of more
general deliberation is furnished by bishop Waldhere, in his letter to Briht-
wald (Councils, &c. iii. 274) : ‘ Ante paucos autem dies hoc placitum com-
muni consensione condixerunt, ut in idus Kalendarum Octobrium, in loco
qui dicitur Breguntford omnes advenissent reges ambarum partium, episcopi

-et abbates judicesque reliquos, et inibi adunato consilio omnium dissimul-
tatum causae determinarentur.’

2 ¢«Consuetudo autem tunc temporis erat ut non saepius sed bis in anno

- placita duo tenerentur. Unum quando ordinabatur status totius regni ad
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the Great held two great annual assemblies of his people, one in The lprtjlng
autumn

May at the Campus Madius, which Pippin had substituted for gathering.
the Campus Martius of the Merovingians ; and another in the
autumn. The spring meeting” was attended by the majores,
optimates, and seniores, and held at the same-time with the
great military levy, the assembly of the people in arms. The
autumnal one comprised the royal counsellors only, and answered
nearly to the witenagemot®. But although these assemblies
afford a superficial parallel with the system sketched by Tacitus,
the functions of the principes and the plebs were interchanged :
in the first, the optimates were assembled ‘proepter consilium
ordinandum ;’ the minores were allowed to be present ‘ad con-
silium suscipiendum, sometimes also ‘pariter tractandum,’ but
not as of old to give authority to the determinations of the
lords. It was in the autumn council, to which only the seniores
and chief counsellors were admitted, that the policy of the
ensuing year was settled.

Without denying that occasionally an Anglo-Saxon king Question as

might call together his witan, and hold his military review at m%‘,?.i‘t‘?‘ci
the same time, it may be generally concluded that, if such had ™ ngland.

been the rule, some evidence would have been forthcoming. Of
anything like the Campus Madius there is no trace: but very
many of the dated charters of the period were issued in the

anni vertentis spacium, quod ordinatum nullus eventus rerum nisi summa
necessitas quae similiter toto regno incumbebat, mutabatur. In quo placito
generalitas universorum majorum tam clericorum quam laicorum conve- PY
niebat ; seniores propter consilium ordinandum, ‘minores propter idem
consilium suscipiendum et interdum pariter tractandum, et non ex po-
testate, sed ex proprio mentis intellectu vel sententia, confirmandum. Cae-
terum autem propter dona geueraliter danda aliud placitum cum senioribus
tantum et praecipuis consiliariis habebatur; in quo jam futuri anni status
tractari incipiebatur, si forte talia aliqua se praemonstrabant, pro quibus
necesse erat praemeditando ordinare, si quid mox transacto anno priore
incumberet pro quo anticipando aliquid statuere aut providere necessitas
esset.” Adalhard (ap. Hincmar), cc. 39, 30. On the interpretation, see
Waitz, D. V. G. iii. 463 sq.; Kemble, Saxons, ii. 187-191. The Capitu-
lary of Pippin (Baluze, i. 119), § 4, orders, ‘ut bis in anno synodus fiat,’ on
March 1 and Oct. 1, in the king’s presence : the ecclesiastical assembly was
thus in strict analogy with the general one. .
! There are difficulties in harmonising Adalhard’s account with historical
data; but the principle enunciated in it is the only important question as
illustrating early practice. See Waitz, D. V. G. iii. 465. :

. . \
¥
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autumn®; and it is by no means improbable that the reception
of annual presents® after harvest, which was a regular part of
the agenda of the Frank court, may have caused a similar meet-
ing in the early kingdoms. As we approach the Conquest, it
seems more probable that the great courts were held as they

.were by William the Conqueror, at Easter, Whitsuntide, and

Christmas ® ; and that the deliberations of the witan took place
in them. Such courts would account for large gatherings of
the people who, although without organisation, might be re-
garded as representing the nation at large*.

62. The members of the assembly were the wise men, the
sapientes, witan ; the king, sometimes accompanied by his wife
and sons; the bishops of the kingdom, the ealdormen of the
shires or provinces, and a number of the king’s friends and
dependents. These last generally describe themselves as mini-
stri, king’s thegns, and numbered amongst themselves no doubt
the chief officers of the household, and the most eminent of the
persons who, in the relation of gesith or comes to the king, held
portions of folkland or of royal demesne, and were bound to
him by the oath of fealty., These ministri answer roughly to
the antrustions and vassi of the Frank court; but the term is a
very general one, and perhaps embraced others than the sworn
dependents of the king® Occasionally a praefectus or gerefa

! See Cod. Dipl. Ixxix, Nov. 24: xcvii, Sept. 29: cxl, Sept. 23: cxc,
Aug. 6: cxcvi, Aug.1: cei, Nov. 25: ccxvi, Sept. 20: cexviil, Sept. 30:
ccxxvii, Aug. 28 :—the later charters are seldom dated, and the dating
of such documents generally weakens rather than confirms their claims to
genuineness. The ecclesiastical councils were mostly held in autumn; that
of Hertford on Sept. 24, 673 : in this an annual council on the 18t of August
at Clovesho was ordered. The council of Hatfleld was Sept. 17, 680 : that
of Berghamsted on the 6th of Rugern or August (Schmid, Gesetze, p.15) :
that of Brentford, Oct. 16, 705 : that of Clovesho, July, 716 : another at
Clovesho, Sept. 747: one at Pincahala, Sept. 2, 787: one at Aclech, Sept.
29, 788 : the great council of Clovesho, Oct. 6-12, 803 : and that of Chelsea,

. July a7, 816. (See Councils, &. iii.)

2 Annual presents were offered also at the spring gathering; but the
autumn must have been the most natural time. Instances of both are
given by Waitz, D. V. G. iii. 479.

* ¢« Easter and Christmas were usual times for the meetings of the witan."
Kemble, Saxons, ii. 191. Documents are dated at Easter, Cod. Dipl. cxciv,
celxx, cclxxi, &c.: at Christmas, cciii, ccxxxii (Egbert), cexlvii, cexlviii,
ccxlix : at Whitsuntide, cexvii, &e. ¢ Kemble, Saxons, ii. 237-240.

8 Kemble, Saxons, ii. 195-197, thinks that the ministri of the charters
may many of them have been sheriffs, which is quite possible; but he goes
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appears in the early charters; he is probably the heah-gerefa

or high-steward of the household 1; the ealdormen appear under Classes of -
the variable title of princeps or dux, applied indiscriminately :

now and then the name of an abbot follows those of the bishops,

who may have been the king’s chaplain or the predecessor of

the later chancellor, as the heah-gerefa might be of the justiciar.

Under the later kings, a considerable number of abbots attest the

charters, a fact which may be ascribed either to the increased power

of the monasteries, or to the advance in secular importance of

the ecclesiastical body generally, after the reign of Athelstan.

The number of the witan was thus never very large. The Number of
Mercian charters of the reign of Offa furnish us with an enu- early times.
meration of all the members who could be ranged under the
" heads already mentioned, and may be taken as acts of the
most completely organised assemblies, the Kentish and West
Saxon charters being as a rule very scantily attested. These
documents are witnessed by the five Mercian bishops, five, six,
or seven ealdormen, principes or duces, and a number of ministri
about equal to that of each of the other classes®. The list of * uw,n s
bishops is certainly exhaustive, for Mercia contained only five swi..q) evjon
dioceses: the list of ealdormen is probably as complete, for the
names recar in all the charters of Offa, and the whole number of
persons who bore the title during his reign is not much more
than a dozen. The list of ministri is more variable, but they are
still a very limited body, and, on the analogy of the bishops and
ealdormen, must have been exhaustively enumerated; nor is it to
be supposed that the king would venture to outnumber by his
own nominees the national officers, lay and clerical, who formed
the older and more authoritative portion of the council.

The witenagemots of Athelstan and Edgar are of course much Number
more numerous, but only in proportion to the increased size of ll;ntgrem
the realm. The whole tale of the bishops and ealdormen are Number of
easily identified, but the number of ministri is variable, and the the w

too far when he argues from Athelstan, vi. 10, that all the sheriffs were
present even at a particular witenagemot.

! The Northumbrian highreeves probably answered to the sheriffs of the
other hné:gm Robertson, Eseays, p. 177.

? See . Dipl. cxxi, cxxii, cxxxi, (five bishops, seven abbots and six
ealdormen) ; exxxvii, (five bishops, one abbot, seven principes and two
duoces) ; cxxxviii, (four bishops and four ealdormen); cxf olii, cliii, &c.
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abbots form occasionally a formidable addition. Ina witehagemot,
held at Luton in November A.D. 931, were the two archbishope,
two Welsh princes, seventeen bishops, fifteen ealdormen, five
abbots, and fifty-nine ministri. In another, that of Winchester
of A.D. 934 %, were present the two archbishops, four Welsh kings,
seventeen bishops, four abbots, twelve ealdormen, and fifty-two
ministri. These are perhaps the fullest extant lists. Of Edgar’s
witenagemots, the one of A.D. 966 contained the King’s mother,
two archbishops, seven bishops, five ealdormen, and fifteen
ministri®; and this is a fair specimen of the usual proportion.
It is clear that as the feudal principle grew stronger the number
of king’s thegns must have largely increased, and as their power
became preponderant in the assembly, the royal authority be-
came supreme in the country at large ; the office of ealdorman
also began at this period to be held chiefly by persons connected
with the king’s kin. A further inference may be drawn from the
attestations of the charters. They are most of them those of the
bishops and ealdormen, whose local duties would keep them
generally distant from the court. The charters are therefore not
the acts of a standing council of the king, or of casual gatherings
of his nobles, but evidences of assemblies regularly constituted,
and probably, for the paucity of exact dates prevents us from
being certain, held at fixed times and places.

53. The part taken by the witan in the transaction of business
was full and authoritative. Bede gives an account of the North-
umbrian council which received Christianity, and represents
the king as consulting his princes and counsellors one by one :
each declares his mind; and the king decides accordingly 4.
Eddius describes the assemblies in which Wilfrid was banished
and recalled ; accusation, defence and sentence fall into their
regular order ; the bishops and ealdormen speak, and the king
or ruling ealdorman pronounces the determination, ‘hsec est
voluntas regis et principum ejus®’ With these exceptions we

! Cod. Dipl. ceeliii.

% Ibid. ccclxiv. See also mevii. Kemble says that the largest number
given is 106. Saxons, ii. 200 ; Gneist, Self-government, i. 49.

2 Cod. Dipl. dxviii. ¢ Bede, H. E. ii. 13,

® Eddius, c. lix. (ed. Gale, p. 86.) .
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have not at any period much material evidence to show the order

of deliberation ; most of the early councils in which speeches and

votings are recorded being ecclesiastical. The clergy were no Independ-
doubt very influential, and the great ealdormen, if we may clergy and
judge by their action under Edred and Edwy, were not less
independent. Under Edward the Confessor, Godwin and Leofric

are able to sway the policy of the sovereign, or to neutralise each

other's influence. It may be presumed that in the early stages

and under the weaker sovereigns, the determination was elicited by

bond fide voting, And under the stronger and later kings, it was

decided by the sovereign himself, as he chose to follow or to thwart

the policy of his leading adviser. But we have little more than
conjecture and analogy to guide us. It is rarely that even the

Frank kings are described as acting under the constraint of their

people! : the days of Ethelred the Unready, and even of Edward

the Confessor, can scarcely be appealed to as giving the normal
condition of the relations of king and council; nor is it until the

reign of Henry IIL. that we find any historical data as to deliber-

ations in which the king does not get his own way.

The formula however by which the co-operation of the witena- Counsel axd
gemot was expressed is definite and distinct?. The laws of Ini the witan.
are enacted ¢ with the counsel and teaching of the bishops, with
all the ealdormen and the most distinguished witan of the
nation, and with a large gathering of God’s servants®’; those of
Wihtred are decreed ‘by the great men with the suffrages of all,
as an addition to the lawful customs of the Kentish people*.’

Alfred issues his code® with the counsel and consent of his witan®;
Athelstan writes to the reeves with the counsel of the bishops?;
at Exeter the witan decree with the counsel of the king, and the
king with theirs®. Edmund before he legislates has deliberated®

1 As for example, when the host compelled King Clothair to go to war,
pulling down his tent and loading him with abuse. Greg. Turon. iv. 14;
Waitz, D. V. G. ii. 146. : :

3 The legislative authority of the witan is the subject of Kemble's second
canon, Saxons, ii. 205. ‘The witan deliberated upon the making of new
1aws which were to be added to the existing folkright, and which were then
promulgated by their own and the king’s authority.’

3 Schmid, Gesetze, p. 31. 4 Ibid. p. 15. 8 Ibid. p. 69.

¢ Ibid. pp. 126, 127. 7 Ibid. pp. 150, 153. ° Ibid. pp. 172, 173, 177,
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with the counsel of his witan, both ecclesiastical and secular.
Edgar ordains with the counsel of his witan in praise of God,
and in honour of himself and for the behoof of all the people .
Ethelred and his witan issue ordinances at Woodstock? ; Canute
at Winchester with the counsel of his witan3,

Such in fact was the traditional theory of all the German races.

]:g:asGerman The Burgundian laws are stated to be issued by Gundebald ¢ ex

In the

Frank laws.

tractatu nostro et communi omnium voluntate,’ and are signed
by thirty-two comites*. The Salian laws had been settled by the
Franks and their proceres before they were repromulgated by
Clovis and Charles®; those of the Lombards were issued by
Rotharis, ‘ cum primatibus meis judicibus®;’ those of the
Alemannians are reissued by King Clothair with his princes,
thirty-three bishops, and thirty-four duces, and sixty-two
comites, ‘vel caetero populo”’ The Bavarian laws are re-
enacted, reformed, and augmented, ‘apud regem et principes
suos et apud cunctum populum?’

The Capitularies of the Merovingian kings of Neustria who to
a certain extent aped Roman forms and ruled mainly over a
conquered population of Romanised Gauls, are more distinctly
imperative ; but Childebert of Austrasia declares, before he
issues his ‘decretio, that he has treated of the matter with
bis optimates®. And when the Austrasian influence becomes
supreme, the form reverts at once to the ancient type. Carloman
ordains ‘per consilium sacerdotum et optimatum;’ Pippin
‘ cum consensu episcoporum sive sacerdotum vel servorum Dei
consilio; sive comitum et optimatum Francorum™ ;’ Charles
the Great augments the Lombard laws as emperor, king of Italy,
and conqueror % but his Capitularies are the result of synodical
deliberation often expressed and generally implied. The suc-

1 ‘Schmid, Gesetze, pp. 184—187 3 Ibid. pp. 198, 199.

s Ibid. pp. 350, 251. * Lindenbrog, p. 267 ; Canciani, iv. 13, 14.

8 Lindenbrog, pp 313, 314 ; 5 Canciani, ii. 1o, 13, 15, 131.

¢ Canciani, i. gp * Lindenbrog, ﬁ@, Canciani, ii. 323.

$ Lindenbrog, p. 399; Canciani, ii. 296 ; Baluze, i. 18. In all these
cases the Codes are republications of national laws, for the attestation of
which the witness of the wise would be absolutely necessary.

¢ Baluze, i. 11. (A.D. 595.) 1 Ibid. i. 103 ; Karlomaani, c. i. § 1.

U Baluze, i. 133. 2 Thid. i. 247.
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ceeding Karolingians acknowledge almost always the counsel and Counsel and

consent of their optimates, in a way remarkably contrasted with ogisiation.
the legislation of the third race, and with the principles of the

imperial system which they imagined themselves to represent.

Instead of  quod principi placuit legis habet vigorem,' Charles

the Bald, in the famous Edictum Pistense, enunciates the doctrine

that ‘lex consensu populi fit et constitutione regis?,’ the consent

of the people being sought not merely in the assembly of the

chiefs but, as we have seen, in the acceptance by the mallus.

The laws in the enactment of which the witenagemot joins are Ecclesinati-
not merely secular ones: the ecclesiastical legislation of Ini, the witens-
Alfred, Ethelred and Canute is, equally with the temporal, trans- gomots.
acted with the counsel of the witan. The great influence exercised
by the bishops and other ecclesiastics in the assembly may account
for the fact that no jealousy of this legislation appears during
this long period. Even the more distinctly ecclesiastical as-
semblies which, like the councils of Clovesho? and the synod of .
London under King Edmund?, issued canons and spiritual dooms
of their own, admitted the great counsellors of the kingdoms to
their sittings, and allowed their acts to be confirmed by lay sub-
seription. That in both cases the spiritual witan prepared the
enactments, in the initial as well as in the final form, there can
be no question; but it would be unsafe to argue with reference
to the spiritual dooms of the general witenagemots, that this
participation of the lay witan was admitted simply to give public
or legal ratification to the resolutions of the clergy. It is more
probable that in this, as in the action of the folkmoots, the
distinction between spiritual and temporal authorisation, as also
between moral or religious and Jegal obligation, was very lightly
drawn. The Legatine Councils of A.p. 787 %, which in their very
nature were entirely ecclesiastical, were attended by kings and
ealdormen as well as by bishops and abbots, and must therefore

1 Baluze, ii. 130. Edict. Pistense, § 6.

? Council of Clovesho, A.n. 747: ‘Anno autem regni Aedilbaldi regis
Merciorum, qui tunc aderat cum suis principibus ac ducibus, xxxii°.” Coun-
dls, &e. iii. 362. .

3 Schmid, Gesetze, pp. 173, 173. Edmund, i. I. preamble.

¢ Councils, &e. iii. 447-461.

K
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be numbered amongst true witenagemots. Amongst the ecclesi-
astical articles which come most naturally within the scope of
secular confirmation, are the enforcement of Sunday and festival
holydays, the payment of tithe, the establishment of the sanctity
of oaths, of marriage and of holy orders, all of them frequent
matters of early legislation *

Goneent o 54. A second class of subjects submitted to these councils, of

royal grants which we have abundant documentary evidence, concerns the
transfer of lands?, and especially the grants made by charters
which turn folkland into bookland. It is not necessary to suppose
that every transfer of land required the assent of a court of law,
although it might be necessary that it should be conducted under
a certain form and before witnesses; that form being sym-
bolical, before as well as after the use of charters for the purpose.
Still, in cases where a large grant of private estate was made
by a powerful person, to the possible detriment of his heirs, the
confirmation of the gift might be sought in the witness of the
witenagemot and even by a ratification under their hand and
that of the king. And this was no doubt the reason why so
many monastic charters of confirmation passed under the eye of
this assembly. But where folkland was turned into bookland, that
is, where a grant was made by which the land given was released
from the obligations of folkland and made alodial or heritable
for ever, the consent of the nation, the owner of the folkland,
was imperatively necessary. In such cases the king who makes
the grant states that it is done with the advice and consent of
the principes ®.  The subscribing witnesses are of course the

1 Kemble's seventh canon, Saxons, ii. 223: ‘The king and the witan had
also power to regulate ecclesiastical matters, appoint fasts and festivals, and
decide upon the levy and expenditure of ecclesiastical revenue.’ Cf. Gneist,
Belf-government, i. 44.

+ 3 Kemble’s tenth canon, Saxons, ii. 225.: *The witan possessed the
power of recommending, assenting to, and guaranteeing grants of land, and
of permitting the conversion of folkland into bookland, and vice verss.
See also i. 305.

* 2 This isstge case in a very large proportion of charters; e. g. that of -
Ceolwulf of Mercia to Archbishop Wulfred in A.D. 823 ; ¢ Actumest ... cum
consensu et consultu episcoporum meorum ac principum quorum nomins
adnotata tenentur &c.’ Cod. Dipl. ccxvii. Egbert’s grant to Shaftesbury:
«Ego Ecgbertus gratia Dei Occidentalium Saxonum rex, cum consensu et

R—— e e
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principes whose counsel and consent are rehearsed in the body of Examples.
the grant, and who were the witenagemot in session. It is with

such a form that Ethelwulf added twenty hides of land to his

own inheritance in A.D. 84%*; and in the great majority of royal

grants the circumstances were the same. Occasionally a king

made a grant out of his private estate with like formality ; the
necessity for counsel and consent in such cases arising probably

from the immunities which formed part of the grant?. Where

the witness of a select body of freemen was necessary even for

the sale of cattle, it cannot be regarded as improbable that in

the case of land also security would be sought by publicity,

quite as much as by careful performance of the legal routine.

That the great majority of the charters are gifts to churches,

may show that, notwithstanding the pious liberality of the period,

such endowments required special guarantees ; in most other
transfers where neither folkland nor any prominent public right

was concerned, the transaction would be completed by a *livery

of seisin’ in the presence of the neighbours. In the greater gifts puplicity
the witenagemot occupies. an analogous position to that held by $pd, *ecurity
the townsmen when they admit the new comer to his share in the *uired:
common land. The gift of a king to one of his courtiers® would

require the same security and publicity as a grant to a church ;

both would be very liable to be resumed. That the participation

of the witan in royal grants had any connexion with the
supposed right of the comites to limit the liberality of their
princeps is a theory that cannof bear investigation for a moment?,

The members of the witenagemot whose consent is generally re-

hearsed, the ealdormen and bishops, did not stand in this relation

to the king as ealdormen and bishops ; it is far more in concert

vith history to understand these acts as based on the ancient
communi consilio episcoporum et principum meorum ac totius plebis meae
seniorum, hanc testimonii cartulam conscribere jussi” Ibid. cexxxii.

! Kemble, C. D. cclx; a similar act of Offa is mentioned, ibid.. mxix.

Edgar also (ibid. meexlv). takes an estate of five hides and frees it, with the
attestation but without the expressed counsel and consent of the witan.

? E.g. Ethelwulf in A.D. 841 : ‘dabo et concedo Beornmodo Hrobensis
ecclesise episcopo aliquam partem terrae juris mei ... . cum consilio et licentis
episcoporum et principum meorum.’

* E.g. Cod. Dipl. meexlvi, ccliii.

¢ Kemble, C. D. i. pref. pp. cii-civ 8q,

K 2
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right of the community to regulate all changes of ownership
which affected their own body. This principle of course applies
primarily and necessarily to conversions of public land into
private estate. :

55. The witenagemot was, further, a court of justice, although
only in the last resort, or in cases in which the parties concerned
were amenable to no other than the royal jurisdiction®. They
decided suits and tried criminals. Of the contentious jurisdic-
tion there are sufficient proofs in the charters?; the chroniclers
farnish less abundant, but not less satisfactory, proof of the
exercise of & criminal judicature also. The witenagemot of
Northumbria condemned Wilfrid to imprisonment and exile in
the seventh century3: Elfric, Ethelweard, Swegen, and Alfgar
were outlawed by like assemblies in the eleventh*: and even in
Norman times the Anglo-Saxon chronicler does not find a better
name for the court of the justiciar that hanged forty-four thieves
at Hundeboge in A.D. 1124, than a ‘gewitenemot .’ The criminal
jurisdiction was much the same under Edward the Confessor
a8 it had been in the days of Tacitus. The king and witenagemot
may be said to have possessed a supreme jurisdiction ¢over all
persons and over all causes,” although from the nature of the
case it may not have been frequently exercised. The sentence of
outlawry issued so often in the struggle between the houses of
Leofric and Godwin may stand as the best illustration .

1 Kemble's twelfth canon, Saxons, ii. 229 : “The witan acted as a supreme
court of justice both in civil and in eriminal causes.’” The eleventh (ibid.
ii. 228), ¢ The witan possessed the power of adjudging the lands of offenders
and intestates to be forfeit to the king.’

3 Examples will be found in Cod. Dipl. ccxx, cexlv, meelviii ; many of
the earlier and more interesting suits were decided by arbitration ip the
ecclesiastical councils, which were to a certain extent international and
eannot be regarded as simple witeragemots ; e.g. Cod. Dipl. clxxxvi, cexix.

3 Eddius, V. Wilfr.

¢ Chron. Sax. A.D., 1020, 1051, 1055. Cod. Dipl. mccexii: *synodale
concilium ad Cyrneceastre universi optimates mei simul in unum convenerunt
et eundem Elfricum inajestatis reum de hac patria profugum expulerunt et
universa ab illo possessa mihi jure possidenda ommes unanimo consensu
decreverunt.” So Leofsin was condemned by the sapientes for the murder
of Aefic the high reeve. Cod. Dipl. dcexix. . 8ax. A.D. 1002,

* 8 Chron. Sax. A.D. 1T724:
¢ The cases of grant of forfeited land quoted by Kemble, Saxons, ii. 53,

228, are Cod. Dipl. mexii, meexev, ceclxxiv, meeexii. The king receives
in the same way the lands of a person dying intestate, ibid. mxxxv. ‘
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56. The imposition of extraordinary taxation was directed by Tasati Thxatio ion by
the kmg with the counsel of the witan?®; this is more especially witan.
conspicuous in the case of the taxes levled for war against the
Danes, or to buy off their hostility. In A.D.gg1 tribute was
given to the Danes by decree of the witan, amongst whom the
Archbishop Sigeric and the ealdormen Ethelward and Alfric
are specially mentioned?; three years later the unhappy king
¢ procerum suorum consilio,’ levied sixteen thousand pounds for
the same purpose; the measure was repeated under the same
advice in A.D. 1002, 1007, and 1011% These are indeed the
only cases of extraordinary imposts of which there is any record :
the maintenance of the royal state being fully provided for by
the proceeds of the royal farms and public lands, and all local
requirements being met by the alodial obligations discharged by
personal service.

The partwlpatlon of the witan in the determination of war Geneml
and peace’, in the direction of the fleet and army?® as well Seliberation.
as in the furnishing of funds, is sbundantly proved by the
chronicles of the same reign. The highest subject on which
their general powers of deliberation could be exercised is exem-
plified in the acceptance of Christianity by the Northumbrian
witan, as related by Bede®. It may be safely affirmed that no
business of any importance could be transacted by the king in
which they had not, in theory at least, a consultative voice .

57. As one of the chief powers of the councils of the Ger-
mania was the election of the principes, and as the consent of

1 Kemble’s eighth canon, Saxons, ii. 323: ¢ The king and the witan had
power to levy taxes for the public service.”

? Chron. Sax. A.D. 991. 8 Chron. Sax. Flor. Wig.

¢ Kemble's third canon, Saxons, ii. 213 : ¢ The witan had the power of
making alliances and treaties of peace, and of settling their terms.” See the

of Alfred and Guthrum ; and the terms made by Ethelred with Olaf,
m Sax, A.D. 994.

5 Kemble’s ninth canon, Saxons, ii. 224 : ‘The king and his witan had
power to raise land and sea forces, when occasion demanded.” Chron. Sax.

A.D. 999, 1047, 1048. They also arranged for the command of the fleet.
Ibid. A.D. 1053.

¢ Hist. Ecel. ii. 13.

7 This is Kemble's first canon, and it is large enough to cover all the

rest. Saxons, ii. 204 : ¢ First, and in geheral, they possessed a consultative
voice and a right to consider every public act which could be authorised

by the king.’
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the witenagenrot to the deposition of the ealdormen was appa-
rently requisite?, it is probable that in theory the election of
those officers belonged to the king and witan conjointly®. But
the constant tendency, in all the important offices, to the prin-
ciple of hereditary succession, must have been a limit to the
exercise of the right; and it would not be safe to regard the
expressed consent of the witan as an absolute condition of
appointment. In the election of bishops the same umcertainty
of both theory and practice exists. In the earliest days the
kings of Northumbria and Kent deliberated -on the election to
Canterbury, as a matter of international interest®: and in A.D.
1051 Edward the Confessor summarily set aside the choice of
the monks*. Dunstan was appointed ‘ex respectu Divino et
sapientum consilio®.’ Edward the Confessor appointed Arch-
bishop Robert in a witenagemot at London, and nominated
Spearhafoc to London at the same time®. Yet nothing can be
more certain than that in many cases the clergy and even the
people of the -dioceses were consulted. Alcuin writes to the
priests of York, urging them to make a right election?: the
chapter of St. Paul’s could exhibit a bull of Pope Agatho con-
ferring on them the exclusive right®. A bishop of Lichfield in
the minth century declares Mmself elected by the whole church
of the province®; and Helmstan, of Winchester, in A. D. 839,

1 Bee the Chronicle, A.D. 1055; Freeman, Norm. Corgq. i. 126.

? Kemble’s sixth canon, Saxons, ii. 221: ‘The king and the witan had
power to appoint prelates to vacant sees.” The same right with respect to
the ealdormen is discussed, ibid. ii. 148, 149.

* Bede, H. E.iii. 39: * Cum electioue et consensu sanctae ecclesiae gentis
Anglorum.’

¢ V. Edw. Conf. (ed. Luard) p. 400: ‘ Rodbertus vero ....regis mu-
nere archiepiscopus, totius ecclesise filiis hanc injuriam pro nisu suo recla-
mantibus.’ Tt was done in & gemot at Londen. Chron. Sax. A.D. 1050.

® Flor. Wigorn. AD. 959. Oskytel was made archbishop in a.D. 97T,
by favour of the king and his witan : Chron. Sax. A.D, g71. Elfric was
chosen by Ethelred and all his witan in 995. Ibid.

; glln-op. Sax. A.D. 1050. -

. cuin writes in A. D. 796 to a powerful man in Northumbria, i
him to defend the &eedomggf the pe’iectzion to York, and to the duu;glyntg
York praying them to avoid simony. Ale. Epp. 40, 48; Councils, &o. iii.
499, §00.

?Councils. &e. iii. 161,

.. {Quoniam me indignum famulum tuum tota ecclesia provinciae nostrae
sibi in episcopatus officium elegerunt.’ Councils, &o. iii. 13.
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mentions the pope, the king, the church of Winchester, and all Election of
the bishops, optimates, and nation of the West Saxons, as joining bishope.
in his appointment. It is probable-then that under the hep-
tarchic kings the action of the churches was comparatively free

in this respect, and that the restriction was a result of the
growth of royal power: but that, like all ether ecclesiastical
business, the appointment of bishops was a matter of arrange-

ment between the parties comcerned : the election by the clergy

was the rule in quiet times, and for the less important sees;

the nomination by the king in the witenagemot was frequent

in the case of the archiepiscopal and greater sees, and the con-

sent of the national assembly to the admission of & new member

to their body being in all cases implied, on behalf of the most
important element in it, by the act of consecration performed

by the comprovincial bishops ®,

58. Of all elections, the mest important was no doubt that Election of
of the kings ; and this belonged both in form and substance to
the witan 3, although exercised by them in general assemblies
of the whole nation. The king was in theory always elected,
and the fact of election was stated in the coronation service
throughout the middle ages, in accordance with most ancient
precedent. It is not less true, that the succession was by con-
stitutional practice restricted to one family, and that the rule of
hereditary succession was never, except in great emergencies
and in the most trying times, set aside. The principle may he
generally stated thus,—the choice was limited to the best
qualiied person standing in close relationship to the Ilast
sovereign : for it is seldom, except in case of revolution or
conspiracy, that any one but a son or brother is chosen ; and
in the case of a king dying in mature years, his eldest son
would be, and was in practice held to be, in every respect

' ¢A sancta et apostolicae sedis dignitate, et ab congregatione tivitatis
Wentanae, necnon Aethel .. .. regis et episcoporum optimatorumque ejus
et totius genti Occidentalium Saxonum unanimiter ad episcopalis officii
gradum electus.” Councils, &c. it. 623.

* Gneist regards the bishops as royal nominees far too exclusively. Self-
p’m&:ﬁﬁ&:mt Sa.xons??’ﬁ.l.z Zi, «The witan had the power of
electing the king.’ Freeman, Norm. Cong. i. 593-597-
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Formal elec- the safest successor!. It may be sufficient, however, here

tion of the
king.

The three-
fold sanc~
tion.

to lay down the rule, that both the formal election preparatory
to the act of coronation; and the actual selection when the
necessity for a free choice occurred, belonged to the witan: they
included among them both the principes or national magistrates,
to whom, on the most ancient preeedents of heathen times, the
power appertained ; the bishops, whose recognition by the act
of anointing and coronation was religiously viewed as: conveying:
the Divine sanction, and as requisite for the enforcement of the
moral duty of the subject ; and the ministri or personal retainers
of the crown, whose adhesion, expressed in their particular oath
of fealty, was in the highest degree necessary for the safety and
peace of the new reign®. The recognition by the assembled
people was a complementary security, but implied no more real
right of admission or rejection than belonged to the persons
actually present: for the assembly that surrounded the coro-
nation chair was no organised or authorised representation of
the nation ®,

The right of deposing a worthless king seems to be a corollary
from the right of election*; but it is not in reality so simple
a matter either in history or in theory; for the right of an
elected, accepted, crowned and anointed king, is fenced round
with sanctions that cannot be broken by the mere resolution of

1 Hallam, M. A. ii. 273. The instances in which express mention is
made of the act of election, are collected by Kemble, Saxons, ii. 215-219,

.and Freeman, Norm. Congq. i. 591. They are, Alfred (Asser, M. H. B. 477,

8im. Dun. a.0. 871); Edward the Elder (Ethelwerd, c. 4. M. H. B. 519);
Athelstan (Chron, Sax. A.D.924); Edred, ‘ electione optimatum subrogatus’
(Cod. Dipl. ccecxi) ; Edgar ‘ eligitur’ (Flor. Wig. o.p. 957); Edward (Flor.
Wig. A.p. 975); Ethelred (Chron. 8Bax. 979) ; Edmund (Cbron. Sax. A.D.
1016) ; Canute (Chron. Sax. A.D. 1017); Harold I. (Flor.Wig, A.D. 1035: “con-
sentientibus quam plurimis majoribus natu,’ A.p. 1037, ‘ rex eligitur’) ; Ed-
ward the Confessor (Chron. Sax. A.D. 1042); Harold (Flor. Wig. a.D. 1066).

? In the case of Alfred it is said, ‘ a ducibus et a praesulibus totius gentix
eligitur et non solum ab ipsis verum etiam ab omni populo adoratur.” Sim.
Dun. ad 871. Edred ‘frater ejus (i e. Edmundi) uterinus, electione opti-
matum subrogatus, pontificali auctoritate eodem anno catholice est rex et
rector ad regna quadripertiti regiminis consecratus.” Cod. Dipl. cccexi.

# Freeman, Norm. Cong. i. 591.

¢ Kemble's fifth canon, Saxons, ii. 219: ‘ The witan had the power to
depotize ,the king, if his government was not conducted for the benefit of his
people. : .

3
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his electors. The cases in which the power was exercised by the ((‘}:seu.of
witenagemot must be dealt with singly. These all belong to

the heptarchic period, for the case of Ethelred the Unready rests

rather on the renunciation of allegiance to a conquered king in

favour of his conqueror, than on any act of deposition. In the

eighth century there were fifteen kings of Northumbria all duly In North-
elected, of whom at least thirteen ended their reigns by extra-
ordinary means®: of these, two, Ceolwulf and Eadbert, are re-

corded to have resigned quietly and entered the ranks of the

clergy ; one, Osric, is simply said to have been killed ; three,

Osred, Oswulf, and Elfwald, were slain by conspiracy of their

! The order of their reigns is as follows :—

1. Aldfrith, died in A.D. 705. Bede, H. E. v. 18. :

3. Eadwulf, ‘de regno quod duos menses tenuit, conjuratione facta
adversus eum expulsus est.” Edd. V. Wilfr. c. 57.

3. Osred, son of Al;.g-lth, ¢ cognatorum insidiis caesus, W. Malmesb.
G.R. §53. ‘Immatura et terribili morte praeventus.’ Ep. Bonif. 59.

4 Coenred, ‘ infirmatus.’ Henry of Huntingdon, ] foedo exituauras pol-
M. H.B. 734. }]uere W. Malmesb.

8. Osric, killed. Chmn Sax, A.D. 731 G. R. § 53.

6. Ceolwulf, brothet of Coenred, * captus, attonsus et remissus est in
regnum ;' Cont. Bedae, A.D. 731: ¢ sua voluntate attonsus regnum
Eadbercto reliquit ;’ Thid, A.D. 737.

7. Eadbert, ‘filius patrui Ceolwulfi’— ‘woepta Sancti Petri tonsura,
filio suo Oswulfo regnum reliquit.” Ibid. A.D. 758.

8. Oswulf, ‘ a suis ministris facinorose occisus.” Ibid. A.D. 759 :—* occi-
sus est neqmter a sua familia.’ Sun. Dun. a.p. 758.

9. Ethelwald, ‘a sua plebe electus ;" Cont. Bed. 759: ¢ regnum amisit
in Winchenheale ;" 8im. Dun. A.D. 765

ro. Alcred, *prosapia Idae regis exortus.” Ibid. °Consilio et consensu
suorum omuium, regiae familiae ac principum destitutus societate,
exilio imperii mutavit majestatem.” Ibid. A.D. 774.

11. Ethelred, son of Ethelwald, ¢tanto honore coronatus.” Ibid. *Ex-
pulso de regali solio et in exilium fugato.” Ibid. o.D. 779.

12. Elfwald, son of Oswulf, ¢ conjuratione facta ab ejus patricio, Sicgan
nomine, miserabili accisus est morte.” Ibid. 788.

13. Osred, son of Alcred: ‘dolo suorum principum circumventus et
captus ac regno privatus attonsus est—coactus exilium petlt ’
Ibid. 790. ¢ De exilio sacramentis et ﬁde quorundam principum
clam .. .. venit .. .. captus .. ..occisus.” Ibid. 79z

11 Ethelred restored k:lled by his subjects in A.D. 796. Sim, Dun.:—
Letter of Alcuin to Offa ; Councils, iii. 499,

14. Osbald: *patriciusa qmbusdam ipsius gentls principibus in regnum
est constitutus et post xxvii dies omni regiae familiae ac pnnclpum
est societate destitutus, fugatusque et de regno expulsus.” Sim.
Dun. A.p. 796.

15. Eardualf: ¢ De exilio vocatus regm infulis est sublimatus.’ Sim. Dun.
796. * Regno et patria pulsus.’ Einhard, A.D. 808. * Per legatos
Romani pontificis et domini imperatoris in regnum suum redu-
citar.’” Ibid.; Councils, iii. 561.
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Deposition  own officers or retainers; two, Eadwulf and another Osred
brian kings. were expelled by similar bodies without being murdered; Os-
bald was set up and set aside by a faction; of the end of
Coenred we are told nothing, but that it was calamitous ; Alered
was deprived of his kingdom by the counsel and consent of
his own people, that is no doubt by regular aet of the witena-
gemot ; his predecessor, Ethelwald, lost his kingdom at Win-
cenheale, the meeting-place of the Northumbrian councils,—
most probably therefore by a similar act; Ethelred was dis-
placed in A. D. %%9, and restored in A.D. 790, only to be mur-
dered six years later by equally competent authority ; Eardulf
was expelled from his throne and country in A.D. 808, and
sought restoration through the intercession of the pope and
Esamplein emperor. In Wessex the tale is somewhat different: during
the same period Ini, following the example of his predecessor,
Ceadwalla, resigned his crown and went to Rome ; Ethelheard
and Cuthred, who followed him, reigned as long as they lived;
Sigebert, the next king, was?, after a year’s reign, deposed by
Kynewulf and the West Saxon witan, one province being left
him for his maintenance ; Kynewulf was murdered, and Brihtric
was poisoned by his wife. In such a record it is scarcely wise
te look for constitutional precedents®?, The depositions, how-
ever, of Alcred and Sigebert, stand out as two regular and formal
acts ; the authority by which they were sanctioned being fully
though briefly stated, the deposition not being followed by
murder, and, in one case, provision being made for the support
of the royal dignity. It is probable that these instances might
be multiplied, if we had fuller details as to the conspiracies by
which the Northumbrian kings were unseated. The depositions
of Alcred and Sigebert may have been the result of a con-
spiracy, and those of the others may have been determined in a
! Chron. Sax. A.D. 755: ‘This year Cynewulf and the West Saxon witan
deprived Sigebert of his kingdom, except Hampshire, for his unjust doings.’
¥ The deposition of Beornred, king of Mercia, in A.D. 758, related in the
Vitae duorum Qffarum, by Matthew Paris (ed. Wats, pp.10,11), is scarcely his-
torical, but may be quite true: ¢ Pro eo quod populum non aequis legibus
sed per tyrannidem g:bemmt, convenerunt in unum omnes tam nobiles

- quam ignobiles, et Offa duce .. ..ipsum a regno expulerunt.’ M. Paris, ed.
Luard, i. 342, 343.
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witenagemot, all under the inspiration of a competitor for the gl?aepl;o:és .
throne: but in these cases, on any theory, the deposition was tion.
decreed in the national council. Whether such depositions were
completed by any act of degradation or renunciation of alle-
giance, we are not told : at a later period, when coronation and

the national recognition by homage and fealty were regular
parts of the inauguration of a king, something more than a
mere sentence of the supreme court would have been necessary,

if all such ceremonies had net been summarily dispensed with

by murder. In the cases of Ceolwulf and Eadbert, the voluntary
tonsure was regarded as a renunciation of the rights conferred by
coronation. In the cases in which the expulsion or deposition is
said to be the result of conspiracy or desertion of the ‘familia’ of
the luckless prince, we have an indication of some process on
the part of the comitatus, the ministri, or king’s thegns, analo-
gous to the renunciation of allegiance in feudal times. But our
authorities are scanty and brief, and even if such conjectures are
true, it would be unsafe to regard these cases as instances under

a general rule. The time was one of unexampled civil anarchy, Scarvity ot ¢
and there is no instance in which, without the pressure of a mt:.},ce.
competitor, who had perhaps an equal title to the throme by dents.
hereditary or personal qualifications, a king was simply set aside

for misgovernment. The immorality and other misdeeds of the
Northumbrian kings would have been amply sufficient to justify

more regular proceedings than a succession of conspiracies

among their near kinsmen. The case of Ethelred the Unready,

in which the action of the witan is more clearly concerned with

the restoration than with the deposition of a sovereign, and his

fall was the result -of defeat quite as much as it was of mis-

conduct, need not be treated of here?,

In all these points, the actual exercise by the witenagemot of Bights
their allowed and recognised right, must have depended very exerted by
much on the circumstances of the case, and on the character of o witan.
the sovereign with whom they had to deal. It is in legislation
alone that we can affirm that their right to advise and con-
sent was invariably recognised ; their participation in grants

1 See Freeman, Norm. Cong. i. 358, 663-667.
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Bealexer-  of land is not much less frequently particularised, but is often
powers by mentioned in a way that shows it to have been formal and
perfunctory, and after the end of the tenth century often ceases
to be expressed at all. The election to the office of ealdorman
was regulated more by the king’s favour and by hereditary
claims, than by a substantive selection, except in a few extra-
ordinary cases ; that to the episcopal sees was limited both by
canonical custom and by the piety or determination of the
king; in either case, the election might easily obtain consti-
tutional confirmation, for both the friends of the monks and the
retainers of the king were numerous in the gemot. Thus the
English king, although fettered both in theory and in practice
by important restrictions, was scarcely more like the king of Ger-
man antiquity than like the king of feudal times. He was hedged
in by constitutional forms, but they were very easy to break
through, and were broken through with impunity wherever
and whenever it was not found easier to manipulate them to the
end in view. The reason why the West Saxon kings of united
England had so few difficulties with either clergy or lay coun-
sellors may have been that, their power of increasing the num-
ber of their dependents in the witenagemot by nomination being
admitted, they could at any time command a majority in favour
of their own policy. Under such circumstances, the witens-
gemot was verging towards a condition in which it would become
simply the council of the king, instead of the council of the nation;
the only limit on the power of nomination being on the one hand
the importance of canonical sanction, and on the other the diffi-
culty of setting aside hereditary claims among the ealdormen and
the ministri. The feudal principle advances until it stands face
to face with the determination of the tax-payer.
. 59. The king? then, who crowns the fabric of the state, is
1 On the origin of the word king, see Max Miiller’s Lectures on the
Science of Language, ii. 282, 284 ; Freeman, Norm. Cong. i. 583, 584 ;
Grinm, R. A. p. 230; Schmid, Gesetze, p. 551. Max Miiller decides that
“the old Norse konr and konung-r, the old high German chunine, and the
Anglo-Saxon cynm% were common Aryan words, not formed out of German
materials, and therefore not to be explained as regular German derivatives.

It corresponds with the Sanscrit ganaka .. .. It simply meant father of
a famnly Therefore it is not cyn-ing, the child of the race. But the Anglo-
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neither a mere ornamental appendage nor a ruler after the im- The Himited
perial model. He is not the supreme landowner, for he cannot the mﬁé’ o
without consent of the witan add a portion of the ‘public land *
to his own demesne. He requires their consent for legislation
or taxation, for the exercise of jurisdiction, for the determination
of war and peace. He is elected by them, and liable to be de-
posed by them. He cannot settle the succession to the throne
without their sanction. He is not the fountain of justice, which
has always been administered in the local courts; he is the de-
fender of the public peace, not the autocratic maintainer of the
rights of subjects who derive all their rights from him. But, not-
withstanding, he is the representative of the unity and dignity,
and of the historical career of the race ; the unquestioned leader
of the host ; the supreme judge of appeal. The national officers
are his officers ; the sheriffs are his stewards ; the bishops, eal-
dormen, and witan are his bishops, ealdormen, and witan. The
public peace is his peace; the sanction which makes him in-

. violable and secure, is not the simple toleration of his people,
but the character impressed on him by unction and coronation,
and acknowledged by himself in the promises he has made to
govern well and maintain religion, peace, and justice.

Royalty has besides many distinctive and most important Prmleges of
privileges or prerogatives; rights which only in a very modified ™
way exist among the subjects, and which are practically limited
only in a slight degree by the action of the council. In the
first place, it is hereditary ; that is, the successor or competitor
possible to the reigning sovereign, cannot be any merely am-
bitious ealdorman or factious neighbour ; royalty, though elective,
belongs to one house, one family, always kept within very narrow
proportions by the hazardousness of their employments, by pri-
vate jealousy, and not unfrequently by stern cruelty!. The king
Saxons probably connected the cyning with the cyn more closely than
scientific etymology would germlt witness such words as cyne-hlaford, in
which however we are told that cyne means nobilis, not genus. Schmid,
Gesetze, p. 551. Sir F. Palgrave’s idea of denvmg the word from the Celtlc
cen, ‘head,” and the notion conmecting it with ‘can’ and ¢ cunning’ are
alike absurd. See also Freeman, Norm, Cong. i. 584.

* The example of Northumbria (above, p. 137) may suffice for hept-
archic times. In the West Saxon family, after the reign of Egbert, the chief
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is safe from competition, except by his own immediate kinsmen,
and if he live long enough to have a grown-up son, he may
count surely on not being deposed. This mark seems to be
universal : the Visigoths are the ouly tribe of Germanic con-
nexion which we know to have maintained royalty unfettered
by hereditary right, and that only in their decline, and after the
extinction of the house of Alaric. In all other cases, save that
of simple alodial inheritance, public offices were filled and
political position bestowed by nomination or election for life
only. As hereditary sovereign, the king had every inducement
to labour for the consolidation of the state, the government of
which he should leave to his son, and not for the mere accu-
mulation of wealth or-territory for heirs who would sink into a
private station when he was gone.

The king had, in the next place, a large property in land and
revenue. His property in land may fall under three heads : first,
his private estate, which he could dispose of by his will, and which
might be either bookland’, or folkland of which he had taken:
leases of lives; secondly, the proper demesne of the crown com- ’
prising palaces and their appendant farms, the cyninges bot! and,

exceptions to hereditary succession are found in the fact that the four
sons of Ethelwulf followed in order of birth, the brother being preferred to
the son of the'last king ; Alfred at least certainly succeeded, although he
had two nephews, sons of an elder brother. Butin this case it may be
observed, (i) that the kingdoms held by Ethelwulf were not yet consoli-
dated : Ethelstan had reigned as king of Kent with Ethelwulf until 4.D.
850; Ethelbald had been king of Wessex from A.D. 856; Ethelbert had
been king of Kent as early as A.D. 853 (Cod. Dipl. cclxix) ; and during the
reign of Ethelred, Alfred had been secundarius, that is, had probably an in-
choate royalty of a stronger character than that of heir presumptive ; so that
the family arrangement which provided for the descent of the inherited
estate (see Alfred’s Will) may have been followed in the succession to
the kingdom also ; (ii) the sons of the elder brother must have been minors
at the time of Alfréd’s succession. That Edward the elder should suc-
ceed his father to the exclusion of his cousins, was quite natural. The
eons of Edward the elder succeed one another in the same way; Athelstan
however seems to have had no children: and as Edmund was only eighteen
when he began to reign in 940, his children must have been infants when
he died in 946. It is not necessary here to examine into the nature of
Alfred’s anointing at Rome, which Asser describes as royal unction, but
which has been explained of confirmation. See Pauli, Life of Alfred (ed.
Thorpe), pp. 54, 84; Kemble, C. D. cccxiv; Liber de Hyda, p. 327. .

1 guch as are disposed of in the wills of Alfred and Edred. Liber de Hyda,
pp- 63,153,
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the cyninges tun, and even cities and burghs founded upon old Valm us |
royal estates : these belonged to the king as king, and could not royal estate
be alienated or burdened without the consent of the witenagemot?!,
And he had, thirdly, rights over the folkland of the kingdom,
rather of the nature of claim than of possession; the right of
feorm-fultum for himsel, and- that of making provision for his
followers with the consent of the witan. After the reign of
Ethelred, this third class of property seems to have been merged
in the crown demesne.
Under the head of revenue may be placed the fines and other Bevenue of
proceeds of the courts of law which the king shared as guardian
of the peace®: the right of maintenance or procurations for him-
self and retinue in public progresses®; the produce of wreck
and treasure trove ¢, mines and saltworks °; the tolls and other
dues of markets, ports and transport generally®: and the heriots
and other semifeudal payments resulting from the relation be-
tween the sovereign and his special dependents’. The existence
of many of these sources of income is known only from grants
of land in which they are retained or remitted. It is probable
that the character of many of them varied much from time to
time ; but there is no subject on which we have less information
than the administration of public revenue in the Anglo-Saxon
times : a curious point of contrast with the age that follows,
that of Domesday and the Pipe Rolls. With these sources of
profit may be noted such minor rights as the protection of
strangers, and the power of erecting bridges and castles®. The
higher price set on the king’s life , the wergild payable to his Thefgﬂhé'f,'
kin on his violent death, testifies to the importance attached
to his person. By the Mercian law it was %200 shillings, by

1 See a grant of Ethelred IT to Abingdon (Cod. Dipl. mecexii), in which
he carefully distinguishes between his propria hereditas, which he could
alienate, and the terrae regales et ad regios filios inentes, the alienation
of which the witan had refused to sanction. Kemble, Saxons, ii. 30.

2 Kemble, Su.xons,l 157; ii. 54, 55.

: {glg i. 152 ; ii. 58-61. : TIbid. ii. 55, 64.
id. ii. Ibid. ii. 7s.
'IbldngSsq $ Ibid. ii. 88, g1.

? Ibid. i. 153 ; ii. 32; Schmid, Gesetze, p. 553. Allen, Prerogative, pp.
36, 40; Gneist, Verwaltungsrecht, i. 21. _
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that -of the North people 15,000 thrymsas, or nearly half as
much again. A fine of equal amount, the cynebos, was at
the same time due to his people. The existence of these
regulations may be interpreted as showing that the ides of
treason against the king was as yet unknown, no other punish-
ment being prescribed for the regicide, and the value of the
king’s life being made to differ in degree only from that of the
subject’. How far this is true in theory we may consider
further on; as to the fact, it may be stated that in the earliest
laws no wergild is assigned to the king and hence it may be
inferred that none would be accepted; in the cases n which
it is assigned, the sum is so large that it would necessitate the
enslaving of the murderer and his kin, if not such a failure
of payment as death alone could expiate. The fines for trans-
gressing the king’s protection, breaking into his ‘burh,’ and
injuring his dependents, were correspondingly high, but not
so much so as to imply a difference in kind from like offences
against private men.

The raised seat or throne, the crown or royal helmet, the
sceptre, the standard, tufa or lance?, all the ordinary insignia ef
historical royalty, seem to have been used by one or other of the
Anglo-Saxon kings. The ceremony of anointing and coronation
has however an especial interest in their case.

60. The royal consecration in its most perfect form included
both coronation and-unction. The wearing of a crown was a
most ancient sign of royalty, into the origin of which it is useless
now to inquire ; but the solemn rite of crowning was borrowed
from the Old Testament by the Byzantine Caesars; the second
Theodosius was the first emperor crowned with religious cere-
monies in Christian times® The introduction of the rite of

1 Allen, Prerogative, p. 40: ‘It appears . .. from these legal and his-
torical details that in early times he had no other security for his life than
what the law afforded to the meanest of his subjects.’

3 Sceptra, Sim. Dun. ad 755 ; tufa, Bede, H. E. ii. 16.

3 Maskell, Monumenta Ritualia, iii. p.iv; Robertson, Eesays, pp. 203-215.
The word consecration would as a rule imply unction and, a fortiori, coro-
nation, But the unction of Alfred at Rome was rather a prophetic and
presumptive inauguration than a formal act, and can scarcely have

icluded coronation. Alfred at any rate did not receive the title of king
with it, and it is most reasonably referred to his confirmation.

-
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anointing is less certainly ascertained. It did not always ac- Originof
coronation

company coronation, and, although usual with the later emperors, and unction.
18 not recorded in the case of the earlier ones, whilst in the
middle ages the kings of England, France, Jerusalem and Sieily,
were the only sovereigns below the imperial rank who were
entitled to it. There is no evidence that Theodosius was
anointed, but his successor Justin certainly was; and in general
where unction is stated to have taken place, coronation may be
understood to have accompanied it. It is not easy to determine,
when crowned and anointed kings are spoken of rhetorically,
whether anything more is meant than a figurative statement
that their power is ordained of God : end consequently the
fact that Gildas speaks thus of the British kings can scarcely
be pleaded as actual evidence of the performance of the ritel,
8. Columba however ‘ordained, that is crowned and conse-
crated, King Aidan of Dalriada® The unction of Clovis by
S. Remigius, so far as it is true at all, is better understood of his
baptism than of his coronation®; and between Clovis and Pippin
there is no authenticated case of any Frank king being anointed 4,
although it was customary among the Visigothic kings of Spain®.
From the ancient Pontifical ascribed to Egbert archbishop of
York, we learn that the English kings were both crowned with
8 helmet and anointed ®. Whether the custom was borrowed

! Gildas, Hist. cxix. (M. H. B. 12). ‘ Ungebantur reges et non per Deum ;
sed qui caeteris crudeliores extarent ; et paulo post ab unctoribus non pro
veri examinatione trucidabantur, aliis electis trucioribus.’

2 ¢ Sanctus verbo obsecutus Domini ad Iovam transnavigavit insulam
ibidemque Aidanum iisdem adventantem diebus in regem, sicut erat jussus,
?rdilolgvit.’ Adamnan, V. 8. Columbae; ed. Reeves, p. 198. Councils, &e.
ii. 108.

3 Waitz, D. V. G. ii. 130, 131 ; iii. 219. Maskell regards the whole as a
fabrication, Mon. Rit. iii. p. vi. Waitz refers the unction to the baptism.
Clovis wore a diadem, after receiving the consular insignia from Constan-
tinople, D. V. G. ii. 133. Cf. Hallam, M. A. i. 107, 108.

* Waitz, D. V. G. iii. 61. )

8 Robertson, Essays, p. 204. Waitz, D. V. G. iii. 63.

¢ Pont. Egh. (Surtees Soc.) pp. 100-105. See also Kemble, Saxons, i.
155. Bede does not, so far as I remember, mention any coronation or unction.
The ancient Northumbrian annals, used by Simeon of Durham, say of
Ethelred of Northumbria, A.D. 774, ¢ tanto honore coronatus;’ of Eadbert,
A.D. 758, ‘regnum sibi a Deo collatum ;’ of Eardulf, A.p. 796, ¢regni
infulis est sublimatus, et in Eboraca, in ecclesia Sancti Petri, ad altare
beati apostoli Pauli, ubi illa gens primum perceperat gratiam baptiami,

L .
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from the Britons or taken direct from the Old Testament may be
made a matter of question. The ceremony was understood as
bestowing the divine ratification on the election that had pre-
ceded it, and as typifying rather than conveying the spiritual
gifts for which prayer was made!. That it was regarded as
conferring any spiritual character or any special ecclesiastical
prerogative there is nothing to show: rather from the facility
with which crowned kings could be set aside and new ones put
in their place without any objection on the part of the bishops,
the exact contrary may be inferred. That the powers that be
are ordained of God, was a truth recognised as a motive to
obedience, without any suspicion of the doctrine, so falsely im-
puted to churchmen of all ages, of the indefeasible sanctity of
royalty 2. The same conclusion may be drawn from the compact
made by the king with his people and the oaths taken by both.
If coronation and unction had implied an indefeasible right to
ebedience, the oath of allegiance on the one side, and the promise
of good goverment on the other, would have been superfluous.
Yet both were given.

61. The uyndertaking of the king to govern righteously is not
improbably & ceremony of much older date than either of the
symbolical rites. But the earliest instance of an oath to that
effect iz that of Caribert king of Paris, father of the Kentish

consecratus est.” Of the other kingdoms we have no contemporary
Chronioles ; but the consecration of Egfrith the heir of Offa is mentioned
in the Chronicle under the year 785, and there is a charter of Ceolwulf of
Mercia in which he mentions his consecration as having been performed by
Archbishop Wulfred on the 15 Kal. Oct. 822. (Cod. Dipl. ccxvi.) The coro-
nation of Edmund, king of the East Angles, does not rest on any good
authority ; but the practice had probably become general before the time of
Alfred.  Florence of Worcester mentions the consecration of Athelstan at
Kingston, A.D. 924 ; that of Edred at the same place in A.D. 946 ; that of
Edwy, also at Kingston, in A.D. 955; but none of these are specified in the
Chronicle. The Chronicles (not contemporary) which give an account of
Egbert’s consecration at Winchester, are of no authority whatever. Ethel-
werd states that Edward the elder was crowned at Whitsuntide iu the year
after Alfred’s death: he also mentions the coronation of Edgar. .

1 The term *christus Domini’, the Lord’s anointed, applied to kings in
the canons of the legatine synod of A.D. 787, must be regarded as a pre-
sumptive evidence of the existence of the practice commonly at that date.
Councils, &c. iil. 453.

2 The statements of-Allen, Prerogative, p. 23, on this point are very
shallow and unfair. To attribute the ideas of the seventeenth century to,
the ages of 8. Gregory, Anselm, and Becket seems an excess of absurdity.
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Queen Bertha, who is recorded to have sworn that he would not
infliet new laws and customs upon his people, but would thence-
forward maintain them in the state in which they had lived
under his father’s rule, and that he would impose on them no new
ordinance, as touching spoil ; there is some doubt however to
whom the promise was made. In the Pontifical of Egbert the

declaration is made in the form of a decree?: ‘It is the duty of Osth at con-
secration.

s king newly ordained and enthroned to enjoin on the Christian
people subject to him these three precepts ; first, that the Church
of God and all the Christian people preserve true peace at all
times ; secondly, that he forbid rapacity and all iniquities to all
degrees ; thirdly, that in all judgments he enjoin equity and
mercy, that therefore the clement and merciful God may grant us
His mercy.’ In almost exactly the same form is the oath taken by
Ethelred the Unready at the bidding of Dunstan®: ¢ In the name
of the Holy Trinity, three things do I promise to this Christian,
people my subjects : first, that I will hold God’s Church and all

! Greg. Turon. ix. 30: ‘Post mortem vero Chlothacharli regis, Chari-
berto regi populus hic sacramentam dedit; similiter etiam et ille cum
juramento promisit, ut leges consuetudinesque novas populo non infligeret,
sed in illo quo quondam sub patris dominatione statu vixerant in ipso hic
eos deincepe retineret, meque ullam novam ordinationem se inflicturum
mger gon quod pertineret ad spolium, spopondit.” See Waitz, D. V. G. ii.
158, 161, .

? Pont. Egb. p. 105. Select Charters, pp. 61, 63. I quote the Pontifi
of Egbert under that name as usually given to it; but it is by no means
clearly ascertained whether the service it contains is to be regarded as an
edition by Egbert of a service for an Anglo-Saxon coronation, or as a common
form slready in use. It certainly appears to contain the germ of the cere-
mony which was expanded in later times according to local circumstances ;
min the service for the Emperor Henry, Canciani, i. 281, On the later
question, as to whether the kings of France borrowed their service from
England, see Selden, Titles of Honour, pp. 177, ISgl;smd Maskell, Mon. Rit.
il 14, 15. In theservice of Charles V of France (MS. Cotton. Tiberius B. 8)
the archbishop prays for the king, ‘ut regale solium videlicet Saxonum,
Merciorum, Igordanoln‘mbromm sceptrs non deserat’ Maskell farther
quotes a service for the coronation of the king of the Franks in which
the prayer rums ‘et totius Albionis ecclesiam deinceps cum plebibus sibi
annexis ita enutriat, &c.;' and the form given by Canciani may be
com) in both particulars. The conclusion seems pretty certain that

ish MSS. had been used for the original drawing up of the service in

instances. See also Freeman, Norm. Cong. iil. 622-625. The

earliest coronation service that we have, to which a certain date can be
given, is that of Ethelred II printed in Taylor's * Glory of Regality.’

* Kemble, Saxons, ii. 36 : from Reliquiae Antiquae, ii. 194. Maskell,

Rit. iii. 5.
L2
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the Christian people of my realm in true peace ; secondly, that
I will forbid all rapine and injustice to men of all conditions ;
thirdly, that I promise and enjoin justice and mercy in all
judgments whereby the just and merciful God may give us all
His Eternal favour.” The promise made by the same Ethelred
on his restoration to the throne in A.p. 1014, is an illustrative
commentary on this, for it shows the alteration in the relations
of the king and his people which had taken place since the more
ancient oath was drawn up ; ‘he promised that he would be to
them a mild and devoted lord, would consent in all things to
their will : whatever had been said of reproach or shame, or done
frowardly to him or his he would placably condone ; if all with
one mind and without perfidy would receive him to the kingdom .
The promise to do the will of his people although they receive
him as their lord is a step towards the form of the medieval
coronation oath, ¢ to maintain just laws and protect and strengthen
as far as lies in you, such laws as the people shall choose, accord-
ing to your strength.’

62. The duties and obligations of the people towards the
king may very probably have taken the form of an oath of
allegiance in primitive times, although no such form has been
preserved. The Frank kings on their accession made a progress
through their kingdoms, showed themselves to the nation and
received an oath from all2.  The oath does not however appear
in our records until the ancient idea of kingship had been some-
what modified. It is first found in the laws of Edmund, and it
there bears the same mark as the legislation of Alfred respecting
treason® ¢ All shall swear, in the name of the Lord, fealty to
King Edmund as a man ought to be faithful to his lord, without
any controversy or quarrel, in open and in secret, in loving what
he shall love, and in not willing what he shall not will*’ This

1 Flor. Wigorn. A.D, 1014.

* Greg. Turon. vii. 7: ‘Priores quoque de regno Chilperici ... ad
filium ejus ... se collegerunt, quem Chlotharium vocitaverunt, exigentes
sacramenta per civitates quae ad Chilpericum priud aspexerant, ut scilicet
fideles esse debeant Guntchramno regi ac nepoti suo Chlothario.” Also ix,
30, quoted above ; other instances are given by Waitz, D, V, G. ii. 158.

3 See Chapter VII.

* Edmund, iii, § 1. Select Charters, p. 66.
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however is no unconditional promise ; for the oath taken by the Conditional
man to his lord, on which the above is framed, specially adds ‘on oath.
condition that he keep me as I am willing to deserve, and fulfil

all that was agreed on when I became his man and chose his will

as mine'.” But it is not the less clear that the obligation, though

mutual and conditional still, is not the mere right and duty of both

to maintain the peace of the people, but a stage in the develop-

ment of those mutual relations by which the subject became per-

sonally dependent on the sovereign as lord rather than as king.

63. The greatest constitutional prerogative of the king, his right The royal
to nominate .and maintain a comdtatus® to which he could give cg%:'iiéﬁu;i-
territory and political power, is marked by similar developments. “™"*" "
Like the Frank king, the Anglo-Saxon king seems to have
entered on the full possession of what had been the right of the
elective principes : but the very principle of the comitatus had
undergone a change from what it was in the time of Tacitus,
when it reappears in our historians, and it seems to have had in
England a peculiar development and a bearing of special im-
portance on the comstitution. In Tacitus the comites are the
personal following of the princeps; they live in his house, are
maintained by his gifts, fight for him in the field. If there is
little difference between companions and servants, it is because
civilisation has not yet introduced voluntary helplessness. The
difference between the comites of the princeps and the household
of the private man °, depends fundamentally only on the public and
political position of the master. Now the king, the perpetual
princeps and representative of the race, conveys to his personal
following public dignity and importance. His gesiths and thegns

1 Oaths : Schmid, Gesetze, p. 405: ‘In illo Deo pro quo sanctumn hoc
sanctificatum est, volo esse domino meo N. fidelis et credibilis, et amare quae
amet, et absoniare quae absoniet, per Dei rectum et seculi competentiam, et
nunquam ex velle et posse, verbo vel opere, quicquam facere quod ei magis
displiceat; ut me teneat sicut deservire volo, et totum mihi compleat quod
in nostra praelocutione fuit, quando suus deveni et ejus elegi voluntatem.’

3 See Kemble, Saxons, i. 162 ; K. Maurer, Wesen des dltesten Adels,
&c. pp. 137 8q.; Krit. Ueberschau, ii. 388 sq.

3 Gneist, Self-government, i. 6. K. Maurer, Krit. Ueberschau, ii. 396.
G. L. von Maurer, Hofverfassg. i. 138-142. The equivalents of gesith
(comes) are hlafeta, the loaf-eater, who eats the bread of the hlaford ; fol-
garius, the follower ; geneat, the companion (genoss). See above, p. 24.
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Theroyal  areamong the great and wise men of the land. The right of having
fesiths. such dependents is not restricted to him, but the gesith of the
ealdorman or bishop is simply a retainer?, a pupil or a ward®:
the free household servants of the ceorl are in a certain sense his
gesiths also. But the gesiths of the king are his guard and
private council ; they may be endowed by him from the folkland
and admitted by him to the witenagemot. They supply him
with an armed force, not only one on which he can rely, but the
only one directly amenable to his orders ; for to summon the fyrd
he must have the consent of the witan. The Danish huscarls of
Canute are a late reproduction of what the familia of the North-
umbrian kings must have been in the eighth century3 The
gesiths are attached to the king by oath as well as by gratitude
for substantial favours * ; they have exempt jurisdictions from
which the national officers are partially excluded, and dependents
of their own whom they may make available for the king’s service.
The king is not therefore left alone in forlorn majesty like the
later Merovingian monarchs ; he is his own mayor of the palace,
the leader of his own comitatus, and that comitatus supplies him
with strength both in the council and in the field. But the chief
importance of the gesiths lies in their relation to the territorial
nobility, at its origin.
" 64. It has been sometimes held that the only nobility of
blood ® recognised in England before the Norman Conquest was

1 Others besides kings and ealdormen might have gesiths or gesithcund-
men in dependence on them. Ini, § so. The under-kings of Hwiccia
retained the right of endowing their comites ; see Cod. Dipl. xxxvi, cxvii,
cxxv. Sotoo Queen Ethelswitha of Mercia ; ibid. ecxcviii, ccxcix.

¥ The household of Wilfrid is described by Eddius, c¢. 21, ¢prinei
quoque saeculares, viri nobiles, filios suos ad erudiendum sibi dederunt, ut
aut Deo servirent si eligerent, aut adultos si maluissent regi armatos
commendaret.” No wonder King Egfrith was jealous of his ¢ innumerum
sodalium exercitum, regalibus vestibus et armis ornatum.’ Ibid. o. 24.

3 K. Maurer, Krit. Ueberschauy, ii. 400. The huskarlar are of three classes:
(1) Servants; (2) Gestir, who do the king’s business abroad and meet at his
table only on holydays, guests ; (3) Hiredhmenn, the inmates of the court.

* Cod. Dipl. clxxix. Cenulf grants land to Suithun ‘eo videlicet jure si
ipse nobis et optimatibus nostris fidelis manserit minister et inconvulsus
amious.” Ibid. cccoxxxvii. Edwy describes Elfhere as ¢ cuidam comiti non
solum mihi per omnia fideli subjectione obtemperanti, verum etiam in
omnibus meum velle subjicienti.’ ~Ibid. cceclxii. ¢ vassallo.’

*® On the subject of nobility see K. Maurer, Ueber das Wesen des altesten
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that of the king’s kin'. The statement may be regarded as Question as
deficient in authority, and as the result of a too hasty generalisa- f.%:é‘ ;f .
tion from the fact that only the sons and brothers of the kings Thoa™ f
bear the name of stheling. On the other hand must be alleged

the existence of a noble (edhiling) class among the continental

Saxons who had no kings at all : and the improbability that

the kindred nations should undertake so large expeditions for

conquest and colonisation with but one noble family in each, or

that every noble family that came to England should succeed in
obtaining a kingdom®. The common use of the word nobilis in

Bede and Eddius shows that the statement is far too sweep-

ing, and the laws of Ethelbert prove the existence of a class

bearing the name of eorl of which no other interpretation can be

given®. That these, eorlas and mthel, were the descendants of the The eorl and
primitive nobles of the first settlement, who, on the institution of "
royalty, sank one step in dignity from the ancient state of rude
independence, in which they had elected their own chiefs and ruled

their own dependents, may be very reasonably conjectured : and

when the heptarchic kingdoms gathered in the petty royalties of

the earlier date, and were themselves in turn gathered in under the

‘West Saxon supremacy, the numbers of the families which claimed

blood nobility must have largely increased, whilst the accumula-

tion of power in the king’s hand must have at the same time

widened the interval between nobility and royalty. The rise

of royal dignity and the diminishing importance of the ancient

nobles may likewise have tended to restrict the title of etheling

to the royal house. And this would certainly follow as soon as

Adels der Deutschen'Stimme, Miinchen, 1846, and Krit. Ueberschau, iii.
424-440-

1 Thorpe’s Lappenberg, ii. 313, 313. The Franks had no true ancient
nobility, such as the rest of the German tribes had. Waitz, D. V. G, ii.
28?-291. See above, p. 55.

K. Maurer, Krit. Ueberschau, ii. 424. See Bede, H. E. iii. 14 : ‘no-
bilibus simul atque ignobilibus,’ translated ‘mthelum and unmthelum’;
similar expressions are countless. For the ¢ eorl’ see Ethelbert’s laws, §§ 13,
14, 75 &c. &e. Schmid, Gesetze, pp. 566-568. The word eorl is said to be
the same as the Norse jarl, and another form of ealdor (?); whilst the ceorl
answers to the Norse karl; the original meaning of the two being old man
and young man. See Max Miiller, Lectures on Language, ii. 380,

3 i Maurer, Wesen des altesten Adels, &c. p. 187.-
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Changesof the nobility of blood began to be merged in the much more

thion: " numerous nobility of official and territorial growth. The ancient
name of eorl, like that of atheling, changed its application and,
under the influence perhaps of Danish association, was given like
that of jarl to the official ealdorman. Henceforth the thegn
takes the place of the ethel, and the class of thegns probably
embraces all the remaining families of noble blood. The change
may have been very gradual ; the north people's law of the tenth
or early eleventh century still distinguishes the eorl and stheling
with a wergild nearly double that of the ealdorman and seven
times that of the thegn®: but the north people’s law was
penetrated with Danish influence, and the eorl probably re-
presents the jarl rather than the ealdorman, the great earl of the
fourth part of England as it was divided by Canute ®. The eorl-
riht to which the successful thegn might aspire, and which he
perhaps acquired by the possession of forty hides, may possibly
be otherwise explained than by the supposition of a class of
eorls as distinct from ealdormen, of which the histories preserve
no individual names®.

Peculiar 65. The development of the comitatus into a territorial
growth of ors . . .
nobility by nobility seems to be a feature peculiar to English History.

Something of the kind might have occurred in the other Ger-
manic races if they had not been united and assimilated under
the Frank empire, and worked out their feudalism under the
influence of the Frank system. The Lombard gasind, and the
Bavarian sindman were originally the same thing as the Anglo-
Saxon gesith . But they sank into the general mass of vassalage
as it grew up in the ninth and tenth centuries. And Frank
vassalage, although it superseded and swamped the comitatus,

! The wergild of the king is 15,000 thrymsas, and his cynebot the same ;
the wergild of the archbishop and wmtheling or eorl is 15,000 ; that of the
bishop and ealdorman, 8000; that of the hold and high reeve, 4000 ; that
of the thegn, 2000; that of ceorl, 267. Schmid, Gesetze, pp. 396, 397.

2 Robertson, Scotland under her Early Kings, ii. 281, refers the ealdorman
and thegn to Saxon Northumbria, the earl and hold to the Scandinavian
lords. This is most probable, but it is unnecessary to suppose the docu-
ment earlier than the time of Canute.

3 See below p. 157, n. 2.

¢ Waitz, D. V. G. ii. 182; iv, 190. Grimm, R. A. p. 318; G. L. von
Maurer, Hofverfassg. i. 167-170.
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grew out of circumstances entirely unconnected with it*. The Peculiar
. . I features of
practice of commendation and the beneficiary system were the Anglo-8axon

basis of it. The beneficiary system bound the receiver of land vassalage.
to the king who gave it; and the act of commendation placed the
freeman and his land under the protection of the lord to whom
he adhered ; the result was to bring all the landholders of the
country gradually into personal dependence on the king. Each
of these practices had its parallel in England. The bestowal of
folkland, however, rather presupposed than created the close rela-
tion between the king and the receiver of the gift, and in most
cases it was made to a gesith in consideration of past services,
implying no new connexion. The choice of a lord by the land-
less man for his surety and protector, and even the extension
of the practice to the free landowner who required such protec-
tion, was less liable here than on the continent to be confounded
with feudal dependence, and in fact created no indissoluble rela-
tion. Hence the important difference. The comitatus with its

! Waitz, D. V. G. ii. 262 : ‘It is usual to derive the later vassalage
from the ancient comitatus, but there are no grounds whatever for doing
so. The former, wherever we find it, appears in wider extension, in relation
to private persons as well as to the king ; in relation to them it gives no
honours or rights such as the members of the comitatus enjoyed ; nor does
it create that close personal connexion in which the comites stand to their
lord.” See also vol. iv. 210 8q. The dependent might be connected with
the king (1) by service, (2) by comitatus, (3) by commendation, (4) by
reception of land as a benefice. Frank feudalism grew out of the two
latter, the English nobility of service from the two first. It is not con-
tended that either the principles at work in English society or the results
at which they arrived before the Norman Conquest were very different
from the corresponding influences and results on the continent; but they
had a distinct history which was different in every stage, especially in the
point that, as in so many other things, the personal relation in England
takes the place of the territorial as it was in France ; and the feudalism
that followed the Conquest was Frank and territorial, that which preceded
it grew from personal and legal, not from territorial influences. On the
growth of Frank feudalism, see Waitz, as quoted above ; on the growth of
dependence among the English, see the following chapter. Here the
important point is this, that whereas the later Anglo-8axon nobility grew
out of gesith-ship and thegn-ship, on the continent the feudal nobility grew
out of vassalage, the beneficiary system and immaunity. There are how-
ever two points in question, (1) the creation of the Anglo-Saxon nobility of
service, and (3) the creation of the general system of dependence of which
the king was the centre and head : of these only the first is here noticed.
In the Frank empire the beneficiary system is unconnected with the comita-
tus, in the English they are in the closest connexion.
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antrustions is on the continent absorbed in the landed vassalage.
The comitatus of gesiths and thegns forms the basis of a new
and only partially vassalised nobility.

But in the process the character of the gesith and thegn is
largely modified. He who had at first been a regular inmate of
the king's house begins to have an estate of land assigned him.
He may be a noble, the son of a landed noble, like Benedict
Biscop, who received a provision of land from King Egfrith which
he resigned when he became a monk®. To the folkland the sons
of the nobles, and the warriors who had earned their rest, looked
for at least a life estate ? ; and according to Bede the pretended
church endowments, the pseudo-monasteries, of his day had so
far encroached on the available stock as to be a public evil. It
is unreasonable to suppose that the relation to his lord di-
minished at all the personal status of the gesith®. In the time
of Tacitus, the noble German did not blush to be seen amongst
the comites. Beowulf the son of the noble Ecgtheow became
the gesith of King Hygelac, and when he rose to be a chieftain
had lands, treasures, and gesiths of his own*. Of gifts of land to
the gesiths we have abundant instances in the charters, and in
almost every instance in which the comes is mentioned by Bede,
it is a8 possessor of an estate. In this respect almost at the
dawn of History the character of the association is varied : the
ancient comes lived with his lord, and was repaid for his services
by gifts and banquets; the English gesith, although bound by
oaths to his lord still, lives on his own domain. There are still

1 ¢«Cum esset minister Osuiu regis et possessionem terrae suo gradui
competentem illo donante perciperet, . . . fastidivit possessionem caducam
ut adquirere posset aeternam ; despexit militiam cum corruptibili donativo
terrestrem, ut vero Regi militaret, regnum in superna civitate mereretur
habere perpetuum.’ Bede, Hist. Abbatum, c. 1.

2 ¢Quod enim turpe est dicere, tot sub nomine monasteriorum loca hi qui
monachicae vitae prorsus sunt expertes in suam ditionem acceperunt . . . ut
omnino desit locus ubi filii nobilium aut emeritorum militum possessionem
accipere possint ; ideoque vacantes . .. hanc ob rem vel patriam suam pro
qua militare debuerant trans mare abeuntes relinquant, vel &c. &c.’ Bede,
Letter to Egbert, c. 7.

3 Kemble regards the status of the comes as unfree, the unfree chattel of
a prince, Saxons, i. 175; see above, p. 26, n. 3.

* Kemble, Saxons, i. 168. Beowulf, ed. Thorpe, v. 391.
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of course gesiths without land !, who may live in the palace; but
the ancient rule has become the exception.
Closely connected with the gesith is the thegn®; so closely that The thegn.
it is scarcely possible to see the difference except in the nature of
the employment. The thegn seems to be primarily the warrior
gesith; in this idea Alfred uses the word as translating the miles
of Bede® He is probably the gesith who has a particular mili-
tary duty in his master’s service. But he also appears as a land-
owner. The ceorl who has acquired five hides of land, and a
special appointment in the king’s hall, with other judicial rights,
becomes .thegn-worthy ; his oath and protection and wergild are
those of a thegn® The thegn therefore is now the possessor of The land- !

five hides of land, and as such bound to service in war, not mg

necessarily by his relation to the king, but simply as a land-
owner. And from this point, the time of Athelstan, the gesith
is lost sight of exoept very occasionally; the more important

! Ini, §§ 45, 50. 51, 63. K. Maurer, Wesen d. alt. Adels, &c. pp. 138, 139.
Maurer understands the gesith of Ini's law, where cuntrasted with the
thegn, as the landless gesith, p. 141. He also maintains that the original
difference was that the gesith was bound only to military service, whilst
the thegn had a special office in the court over and above the military one ;
the second stage is reached when the thegn has special service in the field ;
and a third when the military service is united to the possession of five
‘hides, pp. 160-163.

? Thegn, *thegen, vir fortis, miles, minister.’ Kemble, Saxons, i. 131,
who however, at p. 169, regards the word as meaning originally a servant.
‘Waitz compares the gesith with the Frank antrustion, and the thegn with
the vassus ; D. Verfasags.-Geschichte, i. 363. K. Maureridentifies the geneat
with the gesith (Wesen des iltesten Adels, &c. p. 146), and points out that
the original meaning of thegn is not a servant, but a warlike man. Its
origin is not the same as that of the German dienen, to serve ; the cognate
word with which is theow, a slave. See too K. Muurer, Kritische Ueber-
schay, ii. 389.

* Bede, If E. iii. 14 : ¢ Divertitque ipse cum uno tantum milite (thegn)
sibi fidelissimo nomine Tondheri, celandus in domo comitis (gesithes)
Hunvaldi, quem etiam ipsum sibi amicissimum autumabat . .. ab eodem
comite (gesith) proditum eum Osuiu, cum praefato ipsius milite (thegn)
per praefectum (gerefan) suum . .. interfecit.” Hist. Eccl. iv. 32: *Ad
dominum ipsorum, comitem (gesith) videlicet Aedilredi regis, adductus ;
& quo interrogatus quis esset, timuit se militem (cyninges thegn) fuisse
confiteri,” &ec. .

¢ As the Danish wars compelled the king to call out the whole popula-
tion to arms and not to rely on his own comitatus, or on his gesiths and
king’s thegns, the distinction of the king’s thegn from other landowners

® di.s:ﬁ:peared (K. Maurer, Krit. Ueberschau, ii. 409, 410), and the gesith
with it.
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members of the class having become thegns’, and the lesser sort
sinking into the rank of mere servants to the king. The class of
thegns now widens ; on the one hand the name is given to all
who possess the proper quantity of land whether or no they stand
in the old relation to the king?; on the other the remains of the
older nobility place themselves in the king’s service. The name
of thegn covers the whole class' which after the Conquest appears
under the name of knights, with the same qualification in land
and nearly the same obligations®. It also carried so much of
nobility as is implied in hereditary privilege. The thegn-born are
contrasted with the ceorl-born ; and are perhaps much the same
a8 the gesithcund. Such thegn-born and gesithcund men may
themselves be called thegns even where they hold no land, but
they do not acquire the privilege of their blood until they have
reached the third generation from the founder of the family
dignity 4, .

Under the name of thegn are included however various grades
of dignity® The class of king’s thegns is distinguished from

! This is self-evident in the case of the laws. As to charters the following
is the general conclusion ; down to the time of Egbert grants are made to
comites and ministri in nearly equal numbers; Ethelwulf’s grants are all
to ministri; so are those of his successors down to Edmund who grants
twice to his comites Ethelstan and Eadric, both of whom are ealdormen.;
and from this time comes generally has that signification ; the terms miles
(Cod. Dipl. cceexxvi, melvi, melviil), homo (ccelxxxvi, cecexii), and vassallus
(cecexxxi, mlxxx) occur occasionally during the tenth century. It would
appear from this that the use of the word gesith in Alfred’s translation of
Bede may have been an intentional archaism.

2 This is the great point maintained by K. Maurer, Wesen d. dlt. Adels,
p- 158; who asserts that in the later Anglo-Saxon times, the king’s service
without the five hides did not confer the rank of thegn, whilst the five
hides without the king’s special service did. The whole view is combated
by Bchmid, Gesetze, pp. 664-668. See Gneist, Self-government, i. 13, 16, 17.

3 Select Charters, p. 87, above p. 155. The word cniht occurs in the
charters occasionally, e.g. Cod. Dipl. dlvii, dexii, delxxxv, dexciv, meecii,
mcecexxxvi, apparently in the sense of minister or thegn to a noble person.
See Schmid, Gesetze, p. 548.

¢ There are doubts about the reading of the passage on which this
depends, Wergilds, §§ 9-12. See K. Maurer, Wesen d. ilt. Adels, &c. pp.
139, 140; who undersfands that although every possessor of five hides was
a thegn, it was only In three generations that he became gesithcund or
ennobled in blood ; if a ceor]l was a gesith or military follower without the
five hides, he was not a thegn and could have only a ceorl’s wergild.

5 Of the official thegns of the king’s household, the hors-thegn, disc-thegn e
and the rest, it is not necessary to speak here ; they are officers, not classes
or ranks of society.
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that of the medial thegns, and from a residuum that falls in rank :t;et&lk; of °
below the latter!. The heriot of a king’s thegn by the law of
Canute comes midway between that of an eorl and that of the
medial thegn. His estate of land would seem then to fall between
the forty hides of the one and the five hides of the other?.
Over a king’s thegn none but the king himself could exercise
jurisdiction 3, whilst there were thegns who where in actual
dependence on others bearing the same title*: and Canute in
one of his charters addresses thegns as ‘twelfhynde and twy-
hynde,’ as if some at least of the order were in wergild indis-
tinguishable from the ceorls®. Some thegns had socen or
jurisdiction over their own lands, and others not®. We may well
believe that the combinations and permutations of nobility by
blood, office and service would create considerable differences
among men bearing the common title. The alodial eorl who for
security has commended himself to the king and bears an hono-
rary office at court, the official ealdorman who owes his place
to royal favour earned in the humbler status of a dependent,

1 Canute, Sec. § 72. Maurer (p. 171) refers this graduation merely to
the extent of the possessions held by each class; citing Domesday, N
Nottinghamshire, p. 280; Yorkshire, p. 298; where the thegn who has
more than six manors pays a relief of eight pounds to the king; he who
has six or less pays three marks to the sheriff. The custom of Berkshire was
different ; there the whole armour was given to the king with one horse
saddled and another unsaddled. Guneist (Self-government, i. 17) connects
the extension of the heriot to alodial owners with the acquisition of the
porition of thegn by every owner of five hides.

? The forty hides that conveyed the dignity of a procer (Hist. Eliens. ii.
40) are of course eight times the five hides that made a thegn. So the
eorl’s wergild was 15,000 thrymsas and the thegn’s 1200 shillings. I con-
fess that I see no other explanation of the passage and of the similar one
in the Ranks, than that the possession of forty hides entitled a man to the
wergild and credibility of an earl ; it could scarcely confer a claim on the
ealdormanship in its character of magistracy, although there is a passage in
Hist. Eliens. i. 5 which might lead to such a conclusion. Robertson, Essays,
p. 169. But there may have been a rule, such as that of Clothair IT (Baluze,
i. 16), that no one should be an ealdorman who did not hold forty hides of
land in the territory he was to rule ; or the forty hides may bave been the
appanage or official estate of the earl.

Ethelred, iii. § 11.

* Ranks, § 3. Select Charters, p. 64.

8 Cod. Dipl. deexxxi. K. Maurer doubts the pertinency of this passage.
Such persons were probably the scir-thegns to a large extent, simply land-
owners, such as the numerous taini of the Western shires, noticed in Domes-
ds{-book. See Schmid, Gesetze, p. 667.

Canute, ii. § 71. 3.



Different
thegns.

The title of
stheling.

The ealdor-
man.

158 Constitutional History. [cHap,

the mere courtier who occupies the place of the ancient gesith,
the ceorl who has thriven to thegn-right, the landowner of five
hides or more, and the smaller landowner who has his own
place on the shiremoot, all stand on different steps of dignity.
The very name, like that of the gesith, has different senses
in different ages and kingdoms; but the original idea of military
service runs through all the meanings of thegn, as that of
personal association is traceable in all the applications of gesith.
The king’s thegn was both the landowner and the military
gesith. In the latter character he was bound by a very stringent
oath of fidelity; and he received from his lord the equipment
which was returned as a heriot on his death. He was a member
of his personal council, and as such attested the acts of the
witenagemot. Sometimes the assent and counsel of ‘the comites
is expressed in a charter’, and occasionally a comes attests a
grant, but more frequently the king’s retainers style themselves
ministri or thegns, and when the term comes ultimately emerges,
it is as the translation of eorl or ealdorman, in the century
immediately preceding the conquest®.

‘When the mere ancient blood nobility which had existed in the
time of Ethelbert of Kent, and survived as late as that of Alfred,
had finally merged in the nobility of service, when the eorl and
sethel were lost in the thegn, it is no wonder that the title of
eetheling was restricted to the king’s kin. Then too the position
of the ceorl seems to have sunk, although not so low as it did
after the Conquest : the mere possession of land, however free,
was no longer the sole qualification for political power.

66. Whilst the title of thegn speaks distinctly of the origin
of the rank in military service, that of ealdorman evinces
equally clearly its connexion with executive government; for
although it is sometimes loosely or generically applied as an
equivalent to lord, senior, or noble, it is, when given to a par-
ticular person, or appearing in a public document, always refer-
able to the chief magistrate of a shire or cluster of shires. It

D'l lIBui;1 only in suspicious documents, such as the grant of Ethelwulf, Cod.
ipl. ml. :
?See above p. II1, 1. 4.
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thus answers to the comes or graf of the continent, and by
Asser and the other historians who have used his work, the
word comes is employed as its Latin equivalent. Alfred, how-
ever, uses ealdorman to translate the princeps of Bede. The
use of dux for ealdorman is not rare in the Latin chronicles, The duz.
sod the term is occasionally found in charters as early as the
eighth century interchangeably with princeps'. Whether in such
cases the dux should be understood to have the military com-
mand of the shive, whilst the ealdorman possessed the civil,
and the gerefa was simply the guardian of the king’s interest;
whether the dux ruled over a wider territory than the simple
easldorman ; or whether the terms are not really equivalents, can
only be conjecturally decided.

The histoty of the ealdormanship is thus in close connexion Ealdormen
vith that of the shire? The smaller principalities of Mereia, kings.
retaining, under the rule of Penda and his sons, somewhat of
their earlier individuality, have their ealdormen in the descen-
dants of their royal house. Oshere, Osric, and their race?, rule
Hwiccia for & century and a half as a hereditary lordship; the
ealdorman of the Gyrwas is in the seventh century sufficiently
noble to marry the daughter of the king of East Anglia*: and
the ealdorman of the Gaini in the ninth gave his daughter as
vife to King Alfred®. In the cases in which such an origin is
clear, the relation of the ealdorman to the king has probably
been created by commendation rather than by conquest; and
congequently the hereditary descent of the office is only occa-
sionally interfered with by royal nomination, as was the rule in
Saxon Northumbria ®.

As the heptarchic kingdoms successively came under West Ealdormen
Saxon domination, their ruling houses being extinct, ealdormen 2 viceroys.
were placed over them. The Mercian kingdom, or so much of
it a8 was not in Danish hands, was administered by the son-in-
law of Alfred as ealdorman, and an attempt was made to render

! Cod. Dipl. 1xvii. &e. ¥ Above, p. 111,
? 8ee the charters in the Cod. Dipl. lv, lxxxm, cii, cxxv, exvii. Cf. Pal-
grave, Commonwealth, p. cclxxxviii. ¢ Bede, H. E. iv. 19.

® Asser, M. H. B. p. - 475. Her mother was of the royal house of Mercia.
¢ Bee the -uooemon in Hoveden, i. 57 sq.
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the dignity hereditary in the person of his daughter’. Each
of the West Saxon shires already had its ealdorman?; and as
soon as the subjugation of the Danes made it possible to intro-
duce a uniform shire-administration, the same organisation was
adopted throughout the kingdom. But either the arrangement
was carried out by the collection of several shires under one
ealdorman, or a superior ealdormanship was established over &
number of subordinate ones®: for in the time of Edgar and
earlier, these great jurisdictions existed, as we have seen
already ¥, and led the way for the summary division of the
country by Canute into four earldoms, which continued with
some slight variations until the Norman Conquest. The title
of earl bad begun to supplant that of ealdorman in the reign of
Ethelred: and the Danish jarl, from whom its use in this sense
was borrowed, seems to have been more certainly connected by
the tie of comitatus with his king than the Anglo-Saxon ealdor-
man need be supposed to have been® Hence in the laws of
Canute the heriot of the earl appears side by side with that of
the thegn, and he himself is included in the servitial nobility.
The original idea of the ealdormanship is, however, magistracy
or jurisdiction, as implied in the attribute of age, and is not
necessarily connected with either nobility of blood or with that
of service, or even with the possession of a separate estate of
land greater than that of the ordinary freeman.

! Flor. Wig. A.D. 920.

2 Ethelwulf is ealdorman of Berks in A.D. 860, Asser, M. H. B. p. 473;
Athelhelm of Wilts in A. D. 887, ibid. p. 491; Eanwulf of Somerset, A. D.
867, Ethelw. M.H. B. p.513; Osric of Hants in A.D.860, Asser, p.473;
Odda of Devon, A.D. 878, Ethelw. p. 515; Ceolmund of Kent in A.D. 897,
Chron. Sax.; Huda of Surrey in A.D. 853, Asser, p. 470; Osric is ealdor-
mwan of Dorset in A.D. 845, Chron. Sax. See Palgrave, Commonwealth,
Appendix.

3 I cannot find that, after the consolidation of the kingdom, the Mercian
shires ever had their own ealdormen like the West Saxon, except Lindsey,
the ealdorman of which district was killed at Assandun. They were under
the great ealdormen of Mercia ; yet Offa had governed by ealdormen, and
something must be allowed for the scantiness of records.

¢ Above, p. 117. Robertson, Essays, pp. 177-189. The title of patricius,
which appears from time to time in Anglo-Saxon records from the eighth
century to the eleventh, is referred by Robertson to the senior ealdorman
of the king’s kin ; according to Sohm it is equivalent to duz.

3 K. Maurer, Wesen d. ilt. Adels, p. 180.
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67. Although the various origins of the various ranks of The wergild
dignity are thus involved, the distinction between man and o of rems.
man was sharply drawn for all the most important purposes
of judicature by the institution of the wergild. Every man’s
life had its value, and according to that valuation the value of
his oath in the courts of justice varied, and offences against his
protection and person were atoned for. The oath of the twelf-
hynd man was worth six times -that of the twyhynd man, and
twice that of the sixhynd man. Each of the Germanic races
had its own tariff of wergilds, varying according to the circum-
stances of the case!; as the freemen were mingled more or less
with letic or native races, or affected by the influences of
royalty and nobility2. In most of the English kingdoms the
basis of the calculation was the wergild of two hundred shillings,
which marked the ceorl, twyhynd or simple free man. The
thegn was worth twelve hundred shillings. The Briton or wealh
was worth half as much as the Saxon or Angle : if he possessed
five hides he was sixhynd, if he possessed but one he was worth
a hundred shillings®. The higher ranks, the king, archbishop,
bishop, ealdorman, and earl, were estimated in multiples of the
same sort: the king’s high reeve was worth twice the thegn,
the bishop and ealdorman four times, the king and archbishop
six times ; but the rules are neither general nor constant.

But although English society was divided by sharp lines, N%cem
and broad intervals, it was not a system of caste either in
the stricter or in the looser sense. It had much elasticity in

1 Bee them collected by Robertson, S&otln.nd under her Early Kings, ii.
275-308.

7 On this subject, which is in itself of great importance, but cannot be
worked out here, see K. Maurer, Wesen des iltesten Adels, pp. 130-133,
where the different usages of Kent, Wessex, and Mercia are compared.

3 The sixhynd-man is a difficulty. K. Maurer holds the twyhynd-man
to be the landless ceorl], the freeman on another’s land ; and therefore the
sixhynd-man would be the ceorl who had land of his own, but less than
five hides, which was the qualification of the twelfhynd-man, p. 134; Ro-
bertson, Scotland, &ec. ii. 280, 297, thought that the British owner of five
hides (Ini, § 24) was the only sixhynd-man, and as such proprietors be-
came extinct or merged early in the mass of the people, the rarity of the
term may be thus accounted for; but in his Essays (p. xlviii) he in-
cludes the Northumbrian dreng, and also the landless gesithcund-man of
‘Wessex.
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Possibility of practice, and the boundaries hetween the ranks were passable.

rising in
rank.

Intricacy of
the system.

The ceorl who had thriven so well as to have five hides of land
rose to the rank of a thegn ; his wergild became twelve hundred
shillings ; the value of his oath and the penalty of trespass
against bim increased in proportion; his descendants in the
third generation became gesithcund. Nor was the character of
the thriving defined: it might, so far as the terms of the custom
went, be either purchase, or inheritance, or the receipt of royal
bounty. The successful merchant might also thrive to thegn-
right. The thegn himself might rise to the rank, the estimation,
and status of an eorl. .

68. With such an intricate system was royalty surrounded :
» system rendered the more intricate by poverty of nomen-
clature, variety of provineial custom, and multiplicity of ranks,
tenures, and offices. Most of these characteristics belong both
to the heptarchic and to the aggregated kingdom. Under the
former system the organisation ends here; for no higher ma-
chinery either of race or territorial nationality can be shown
to have existed until the hegemony of the West Saxon kings
began the work of consolidation. At several periods the most
powerful monarch of the seven did, as we have seen, exercise
a supremacy more than honorary, although not strictly of the
nature of government. To such the name of Bretwalda® has

1 On the Bretwalda see Hallam, M. A. ii. 270, 353, and Archaeologia,
xxxii. 245 ; Kemble, Saxqns, ii. 8-22 ; Freeman, Norm. Congq. i. 543-556.
Bede, H. E. ii. 5, mentions seven kings who bad a p (imperium or
ducatus)—Ella of Sussex, Ceawlin of Wessex, Ethelbert of %ent, Redwald
of East Anglia, Edwin, Oswald, #nd Oswy, of Northumbria. One of these,
Oswald, is called by Adamnan, who wrote before Bede, ¢ totius Britanniae
imperator ordinatus a Deo.” The Anglo-Saxon Chronicle, A.D. 827, gives
to these seven the title of Bretwalda; and makes Egbert of Wessex the
eighth. The word occurs in a bilingual charter of Athelstan, Cod. Dipl.
mcx, a8 Brytenwalda, translating the title ¢ rex et rector totius hujus Bri-
tanniae insulae.” Kemble, however, derived it from the Anglo-Saxon breotan,
to ‘distribute,” and explained it ‘ widely ruling.” Rapin, who seems to have
been the first historian who attached much importance to it, regarded it as
denoting the headship of a federal union of kings; Sharon Turner also
mentions it ; Lingard goes so far as to assume that it was a regular title
borne by several kings in succession, and arranges the early history under
them as Bretwalda I, Bretwalda II, &c. Palgrave went on to connect it
with the imperial status of the kin§, as sharers in the remains of the Ro-
man Caesarship, and supposed the Bretwaldas to be the successors of the
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been given by historians; but the denomination is not contem- What was
porsneous or of common use. It is most probable that the waida?
superiority was one of power and influence only ; but it may

have been recognised by occasional acts of commendation by
which the weaker govereign placed himself under the protection

of the stronger, entering on an alliance for defence and offence

in which the determination of the defence and offence belonged

to the superior. The commendation was ratified by oath and

was one of the chief steps towards organised feudalism. In iteelf
however it was not feudal any more than the comitatus: the
origin of the tie in each case being personal and not territorial,
whilst in the feudal system the origin of the obligation is in the

land, and not in the persons connected by it. Such a theory,
however, will not account for all cases in which the title of
Bretwalda is given : some may have been due to conquest and
occupation of short duration, such as the alternate superiority

of Mercia and Northumbria in the seventh century: some to

the mere threat of war, or to the flattery of courtiers, or to the
renown of the great king whose very name, as in Tacitus's time,
settled the fate of battles. ‘ ‘

During this period the unity of the church was the only Eecclesiasti-
working unity : the law of religion the only umiversally recog- ity
nised common jurisprudence. The archbishop of Canterbury
stood constantly, as the Bretwalda never stood, at the head
of an organised and symmetrical system, all the officers of which
were bound by their profession of obedience to him. The arch-
bishop of York governed Northumbria with a much firmer and
more permanent hold than the kings, and in secular as well
as ecclesiastical matters occupied a position stronger and safer.

British pseudo-emperors Maximus and Carausius. Mr. Freeman of course
throws over the latter part of Palgrave’s theory, but regards the title as sig-
nificative of a real and substantial hegemony, though in no way derived from
Roman or British dominion. The supremacy of Egbert was acknowled
by all the English princes in Britain, and his successors took titles of im-
perator, basileus, &c., which express the same supremacy, and although in
themselves quaint and pedantic imitations of foreign usage, imply a dis-
tinct assertion of the independence of the English crown of all earthl
superiority. The Appendix B. to Mr. Freeman’s first volume contains all
the information on the subject, which is only very incidentally connected
with constitutional history.

X 2
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The bishops of the several kingdoms could meet for common
council and issue canons that were of equal validity all over
the land. And this fact was recognised by Offa and Egbert, the
two kings who made the greatest strides towards a union of the
kingdoms. But the origin, growth, and constitational develop-
ment of the English church requires separate and independent
treatment. ’



CHAPTER VIIL

DEVELOPMENT IN ANGLO-SAXON HISTORY.

69. Development in Anglo-Saxon history.from personal to territorial
system.—70. Increase of royal power in intension as the kingdom
increases in extension.—7}. The king becomes lord or patron of the
people. — 72. He becomes the source of justice.— 78. Jurisdiction
becomes territorial.—74. The tenure of land affected by the territorial-
ising of judicature.—75. Territorialising of military organisation.—
76. Legislation ; absence of personal law.—77. Influence of the Danes.
—78. Influence of Frank legislation.—79. No real growth of unity.—
80. Seeds of national life still preserved.—81. National character.

69. AurHoUGH the framework of Anglo-Saxon society was Develop-
permanent, and its simple organisation easily adapted itself to X‘:}‘L"’
the circumstances that fill the five centuries of its history, it was hntory
capable of development and liable to much internal modification,
according to the variations of the balance of its parts, and the
character of its regulative or motive force. = The exact chrono-
logical sequence of these variations it is difficult to determine,
but as to the fact of the development there can be no question.

A comparison of the state of affairs represented in Domesday
book with the picture that can be drawn from Bede sufficiently
proves it. The ages had been ages of struggle and of growth,
although the struggle was often fruitless and the growth ended in
weariness and vexation. But the transition is more distinctly
apparent if we look back further than Bede, and rely on the
analogies of the other Germanic nationalities in drawing our
initial outline. And this we are justified in doing by the
completeness and homogeneousness of the constitution when it
first appears to us, and by the general character of the early laws.
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Diffoulties But the subject is not without its difficulties : the first and last
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terms of the development are as remote from each other in
character as in date. There is a very great difference between
the extreme and confusing minuteness of Domesday and the
simplicity and elasticity of the ideal German system of the sixth
century : whilst on the other hand the scantiness of the latter is
compensated by its clearness, and the abundance of the former
is deprived of much of its value by the uncertainty of its ter-
minology. For it is unquestionable that great part of the Anglo-
Saxon customary law, of which Domesday is the treasury, was
unintelligible to the Norman lawyers of the next century, on
whose interpretation of it the legal historian is wont to rely.
The process of change too was very gradual: it is not marked
by distinct steps of legal enactment ; the charters only afford
incidental illustrations, and the historians were, for the most part,
too far removed in time from the events they described to have
a distinct idea of it, even if it had been possible for the annalist
to realise the working of causes in so slow and so constant action.
But all the great changes in the early history of institutions are of
this character, and can be realised only by the comparison of suffi-
eiently distant epochs.  There are no constitutional revolutions,
no violent reversals of legislation ; custom is far more potent than
law, and custom is modified infinitesimally every day. An altera-
tion of law is often the mere registration of a custom, when men
have recognised its altered character. The names of offices and
assemblies are permanent, whilst their character has imper-
ceptibly undergone essential change.

The general tendency of the process may be described as a

the develop movement from the personal to the territorial organisation®;

“ment.

« from a state of things in which personal freedom and political
right were the leading ideas, to one in which personal freedom and
political right had become so much bound up with the relations
created by the possession of land, as to be actually subservient to
it : the Angel-cynn of Alfred becomes the Engla-lande of Canute.
The main steps also are apparent. In the primitive German

! Palgrave, Commonwealth, p. 63.
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constitution the free man of pure blood is the fully qualified Progress
political unit!; the king is the king of the race ; the host is the ﬁ;’;.."ffn"a%"
people in arms ; the peace is the national peace ; the courts are :;;atﬁm
the people in council ; the land is the property of the race, and
the free man has a right to his share. In the next stage the
possession of land has become the badge of freedom; the freeman
is fully free because he possesses land, he does not possess the land
because he is free ; the host is the body of landowners in arms ;
the courts are the courts of the landowners. But the personal
basis i3 not lost sight of : the landless may still select his lord ;
the hide is the provision of the family ; the peace implies the
maintenance of rights and duties between man and man ; the
full-free is the equal of the noble in all political respects. In a
further stage the land becomes the sacramental tie of all public
relations ; the poor man depends on the rich, not as his chosen
patron, but as the owner of the land that he cultivates, the lord
of the court to which he does suit and service, the leader whom
he is bound to follow to the host: the administration of law
depends on the peace of the land rather than that of the people ;
the great landowner has his own peace and administers his own
justice.  The king still calls himself the king of the nation, but
he has added to his old title new and cumbersome obligations
towards all classes of his subjects, as lord and patron, supreme
landowner, the representative of all original, and the fountain of
all derived, political right.

The first of these stages was passed when the conquest of

1 Sohm, Fr. R. G. Verfg. i. 333 8q., maintains that in the Frank dominion
it was not the possession of land but personal freedom that entitled or
obliged a mau to attend in the courts of law, in the host and other assem-
blies : and that it was only in trials in which land was concerned that the
witnesses were required to have a land qualification (ibid. p. 355). In
this ds in many other points, this writer combats the received view. ¢The
full freedom of the German law is, in host and in court, given by personal
freedom’ (ibid. p. 359). Waitz on the other hand holds that ‘the hide
was the basis of freedom in the full sense of the word,’” D. Verfassgs.-Gesch.
i. 130; and ‘only he who possessed land was fully qualified in the com-
munity’ (ibid. iv. 450). See above, p. 78. Where there is so much diver-
gence in the application of terms, it is somewhat dangerous to speak posi-
tively about stages of development ; and in this, as in many other points, the
statements of the text must be understood as referring chiefly if not solely
to English history.
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Britain was completed®; and only showed what it had been in
the vestiges of the mark system, and in the permanence of the
personal nomenclature. The village was the kindred settlement,
the hide of land the allotment of the head of the family, the tribal
divisions—the hundred, the megth, the theod,—all personalZ.

gqglo-&:on The tracing of the process of change under the second and third

istory

stages is the problem of Anglo-Saxon Constitutional Histery.
The series is not fully worked out. The Anglo-Saxon king
never ceases to be the king of the nation, but he hras become its
lord and patron rather than its father; and that in a state of
society in which all lordship is bound up with landownership :
he is the lord of the national land, and needs only one step to
become the lord of the people by that title. This step was
however taken by the Norman lawyers and not by the English
king ; and it was only because the transition seemed to them so
easy, that they left the ancient local organisation unimpatred,
out of which a system was to grow that would ultimately reduce
the landownership to its proper dimensions and functions, If
the system had in England ripened into feudalism, that feudalism
would in all probability have been permanent. Happily the
change that produced feudalism for a time, introduced with it
the necessity of repulsion. The English, who might never have
struggled against native lords, were roused by the fact that their

! It may be thought that in granting so much, we are placing the
landless Englishman on a lower level than the landless Frank ; see the last
note. But it is to be remembered that in Gaul and the other Romanised
provinces, the fully free Frank was surrounded by a vast servile population,
whilst in England the servile class formed a minority comparatively in-
significant. The contrast is between full freedom and servitude in the
former case; and in the latter between greater and smaller duties and
liabilities; But it is quite probable that the rights of attending court and
host were burdens rather than privileges to the Anglo-Saxons; and the
rule that the landless man must have a lord was a measure rather cothpel-

ing him to his duty, than depriving him of right. Until that rule was
laid down, it is probable that the fully free Englishman, whether he owned
land or not, was capable of taking part in the judicial business. Large
numbers of landless men must have constantly attended the courts; and
mere residence as well as possession of estate must have determined in what
court they should attend.

2 The megth of Alfred is the provincia of Bede; the theod lande of
Alﬁ';d is the regio, the theod being the gens. Bede, H. E. ii. g, iii. 2o, v.
13, %c.
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lords were strangers as well as oppressors, and the Norman
kings realised the certainty that if they would retain the land
they must make common cause with the people.

Five historical events mark the periods within which these Histaricat
8.

changes were working: the accretion of the small settlements in
heptarchic kingdoms; the union of the heptarchic kingdoms

under the house of Cerdic ; the first struggle with the Danes;

the pacification of England under Edgar; and the introduction of
new forms and principles of government by Canute.

70. The development of constitutional life depends largely on wath of

the historical career of the nation, on the consolidation of its dom

governmental machinery in equality and uniformity over all its
area, on the expansion or limitation of the regulative power for
the time being: in other words, on the general and external
history marked by these eras; on the extension of the kingdom
and on the condition of the royal power. England at the period
of the Conversion, when for the first time we are able really to
grasp an idea of its condition, was composed of a large number
of small states or provinces bound in seven or eight kingdoms *.
The form of government was in each monarchical, and that of the
same limited character. By the middle of the tenth century it
has become one kingdom, and the royal power is much more
extensive in character. During a great part of the intervening
period the consolidation of the kingdom and the power of the
king have undergone many variations. The tendency towards
union has been developed first under one tribal supremacy and

then under another, and the royal power, whose growth is of.

necessity greatly affected by the extension of its territory, and
the presence or ahsence of rival royalties, has fluctuated also.
The two of course rise and fall together. But as a rule, at the
end of any fixed period, both manifest a decided advance.

It can scarcely be said that the tendency towards territorial

1 T use the word beptarchy for the sake of brevity and convenience, and
of course without vouching either for its accuracy of form or for its exact
applicability to the state of things preceding the West Saxon hegemony.
During far the greater portion of its duration there were actually seven
kingdoms of Germanic origin in the island, and I see nothing in the term
that implies any unity of organisation.
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union proceeded from any consciousness of national unity or from
any instinct of self-government. Nor can it be attributed solely
to the religious unity which rather helped than originated such a
tendency. This tendency resulted not so much from the strivings
of the peoples as from the ambition of the kings. The task
which was accomplished by the West Saxon dynasty had been
tried before by the rulers of Kent, Northumbria and Mereia,
and the attempt in their hands failed. Nor would it have
been more successful under the genius of Athelstan and Edgar,
but for the Danish invasions, the extinction of the old royal
houses, and the removal, to a certain extent, of the old tribal
landmarks.

The ancient Gterman spirit showed its tenacity in this. The
land had been settled by tribes of kinsmen, under rulers who as
kings acquired the headship of the kin as well as the command -
of the host. Whilst the kin of the kings subsisted, and the
original landmarks were preserved, neither religion nor common
law, nor even common subjection sufficed to weld the incoherent
mass. And it may have been the consciousness of this which
hindered the victorious kings from suppressing royalty altogether
in the kingdoms they subdued: the vassal kings either became
insignificant, sinking into eorls and hereditary ealdormen, or
gradually died out. But, until after the Danish wars, provincial
royalty remained, and the cohesion of the mass was maintained
only by the necessities of common defence. When Ethelbert of
Kent acquired the rule of Essex, when Ethelred of Mercia annexed
Hwiceia, when Egbert conquered Mercia, the form of a separate
kingdom was preserved; and the royal house still reigned under
the authority of the conquerors until it became extinct. Such
a system gave of course occasion for frequent rebellions and re-
arrangements of territory ; when a weak king succeeded a strong
one in the sovereign kingdom, or a strong chief succeeded
a weak one in the dependent realm. But the continuance of
such a system has the effect of gradually eliminating all the
weaker elements.

This process of natural selection was in constant working ; it
is best exemplified in the gradual formation of the seven
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kingdoms and in their final union under Wessex : the heptarchic
king was as much stronger than the tribal king, as the king of
united England was stronger than the heptarchic king.

The kings of the smaller divisions disappear first, either Gr;l:;alin dis-
altogether, or to emerge for a moment when the greater kingdom it.uh% .
itself loses its royal house or falls into decrepitude. In the early sovereigu-
days of Mercia, kings ef Hwiccia, Hecana, Middle Anglia, and
Lindsey, still subsisted’. Kent in the eighth century broke up into
the kingdoms of the East and West Kentings, probably on the
lines of the earlier kingdoms which are said to have been united
by Ethelbert2. In Wessex, besides the kings of Sussex ? which
has a claim to be numbered among the seven great states, were
kings of Surrey* also. ‘On the death of Kenwalch in A.p. 673,

Wessex was divided among the ealdormen (just as the Lombard
kingdom broke up on the death of Clephis), and was reunited
thirteen years later by Cadwalla®: Hampshire was separated

! The Hwiccian kings were connected with those of Sussox and North-
umbria, and were under the protection of the Mercian kings until they
sank into the rank of ealdormen. Bede gives to Osric, one of these princes,
the title of king, and the see of Worcester no doubt owes its existence to
the fact that their national existence apart from Mercia was still recognised.
Hecana or Herefordshire was the kingdom of Merewald, one of Penda’s
sons (Flor. Wig. M. H. B. p. 638), and has Hereford for its see. ~ Middle
Anglia was the kingdom of Peada, another of his sons, and retained its
separate organisation long enough to have a see of its own,—Leic®ster,
settled like the other three by Theodore. The pedigree of the kings of
Lindsey is preserved by Florence (M. H. B. p. 631), and although none of
them are known in history, the territory was in dispute between Mercia
and Northumbria in 678, so that they could not have been long extinct ;
its nationalty also was recognised by the foundation of a see, at Sidnacester.

? The existence of the see of Rochester is adduced in proof of the
existence of a separate tribal kingdom in Kent, and the same inference is
drawn from the fart that double settlements, as in Norfolk and Suffolk (of
two fylkis), were common among the German tribes. See Freeman, Norm.
Congq. i. 342 ; Robertson, Essays, p. 120; Kemble, Saxons,i. 148. But
the historical mention of the East and West Kentings is later; and where
two kings are found reigning together they seem to be of the same family.

? Mr. Robertson infers a twofold arrangement in Sussex from the fact
that two ealdorman were slain there by Cazdwalla (Essays, p. 120), but
Sussex as an independent kingdem must have always been united.  After
its subjection to Wessex it seems to have had two or three kings at a time.

Pflbgve, Commonwealth, p. cclxxiv.) They are no longer heard of under

¢ Frithewold, subregulus or ealdorman of Surrey, was the founder of
Chertsey Abbey. Malmesb. G. P. lib, ii. The name seems sufficient to
prove it an independent settlement.

® Bede, H. E. iv. 12,
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Small pro-  from the body of Wessex in AD. 755 as a provision for the

kingdoms. deposed Sigebert. The Isle of Wight had a king of its own?2
In East Anglia several traditionary kingdoms are commemorated
by poetical traditions®. Northumbria was in constant division
between Bernicia and Deira : and besides the Anglian and Saxon
kingdoms, there were in Cornwall, Wales, Cumbria, and on the
borders of Yorkshire, small states of British origin whose rulers
were styled kings. These kings were not merely titular ; the
kings of Hwiccia, in the endowment of their comites, exercised
one at least of the most important powers of royalty, and con-
tinued to subsist as subreguli or ealdormen, ruling their province
hereditarily under the sovereignty of Mercia. But they died out,
and by their extinction their territory was consolidated perma-
nently with the superior state. And so it probably was in the
other cases,

Extinction  Again when Wessex and Mercia have worked their way to the

e rival hegemonies, Sussex and Essex do not cease to be numbered
among the kingdoms until their royal houses are extinct. When
Wessex has conquered Mercia and brought Northumbria on its
knees, there are still kings in both Northumbria and Mercia :
the royal house of Kent dies out, but the title of king of Kent is-
bestqwed on an cetheling, first of the Mercian, then of the West
Saxon house ®. Until the Danish conquest the dependent royalties
seem to have been spared ; and even afterwards organic union
can scarcely be said to exist. Alfred governs Mercia by his
brother-in-law as ealdorman, just as Ethelwulf had done by his

1 Chron. Sax. A.D. 755. 3 Bede, H. E. iv. 16.

* Thorpe's Lappenberg, i. 117.

¢ Elmet had a king according to Nennius, M. H. B. p. ¥6.

8 The succession of the later kings of Kent is extremely obscure, and the
chronology as generally received is certainly wrong. It would seem that it
had become dynastically connected with Wessex in the latter part of the
eighth century. Ealhmund, father of the great Egbert, was king in Kent
in the time of Offa ; Chron. Sax. A.D. 784 : after Offa’s death the kingdom was
seized by Eadbert Pren ; he was overcome bg Kenulf of Mercia, who made
his brother Cuthred king; after Cuthred’s death it was ruled by Kenulf
himself; and on his death was seized by Baldred, who in his turn was
conquered by Egbert. Ethelwulf son of Egbert ruled Kent during his
father’s life; when he succeeded to Wessex, his sons Ethelstan and
Ethelbert reigned successively in Kent: and on Ethelbert’s succession to
Wessex, Kent was consolidated with the rest of Southern England.,
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son-in-law as king®: but he himself is king of the West-Saxons ; consolida-
Edward the Elder is king of the Angul-Saxones *; some times ¢ of e
the Angles’; Athelstan is ‘rex Anglorum’ king of the English,
and ‘curagulus’ of the whole of Britain®. The Danish kingdom
still maintains an uncertain existence in Northumbria ; Mercia
_under Edgar sets itself against Wessex under Eadwig. At last
Edgar having outlived the Northumbrian royalty and made up
his mind to consolidate Dane, Angle and Saxon, receives the
crown a8 king of all England ¢ and transmits it to his son.

If the extinction of the smaller royalties opened the way for Inflasuce of
permanent consolidation, the long struggle with the Danes strugsle.
prevented that tendency from being counteracted. The attempts
of Ethelwulf to keep central England through the agency of
Mercian and East Anglian subject kings signally failed. It was
only Wessex, although with a far larger sea-board, that success-

! Egbert conquered Mercia and deposed King Wiglaf in A.D. 828;
he restored him in 830; in 839 Berhtwulf succeeded him and reigned till
851. Burhred his successor was Ethelwulf’s son-in-law, and reigned until
874. Ceolwulf his successor was a puppet of the Danes. As soon as
Alfred had made good his hold on Western Mercia he gave it to his sister
Ethelfleda, who governed it with her husband Ethelred as ealdorman:
Ethelred died in 912, and Ethelfleda in 920. Her daughter Elfwina, after
attempting to hold the government, was set aside by Edward the elder, by
whom Mercia was for the first time erganically united with Wessex.

? Sce Hallam, M. A. ii. 271. Edward is rex ¢Angul-Saxonum,’ or
‘Anglorum et Saxonum,’ in charters, Cod. Dipl. ccexxxiii, ccexxxv,

i, mlxxviii, mlxxx, mlxxxiv, mxc, mxcvi; ¢ Rex Anglorum’ simply
in cecxxxvii ; and king of the West Saxons in mlxxxv.

¥ Alist of the titles assumed by the succeeding kings is given by Mr.
Freeman, Norm. Cong. i. 548-551. Athelstan’s title of Curagulus or
Coregulus is explained as derived from cura, caretaker (ibid. p. 552); and
a8 co-regulus or corregulus in its natural sense.seems to be opposed to
monarcha, it is probable that the derivation is right ; the cura represent-
ing the mund under which all the other princes had placed themselves.

* On this subject see Mr. Robertson’s remarkable essay, Hist. Essays,
p?. 203-216 ; and Freeman, Norm. Cong. i. 626. The last Danish king
of Northumbria was killed in 954. In 959 Edgar succeeded to the king-
dom of the West Saxons, Mercians and Northum%)arians. Edgar’s coronation
at Bath took place immediately after Archbishop Oswald’s return from
Rome, which may be supposed to have been connected with it. Mr.
Robertson concludes that Edgar ¢would appear to have postponed his
coronation until every solemnity could be fulfilled that was considered
necessary for the unction and coronation of the elect of all three provinces
of England, the first sovereign who in the presence of both archbishops—
of the * sacerdotes et principes ” of the whole of England,—was crowned
and anointed as the sole representative of the threefold sovereignty of the
West Saxons, Mercians and Northumbrians.’
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Amalgama- fully resisted conquest. Mereia and Northumbria, though

Danes :rl;gllxl. conquered with great slaughter, and divided by the victorious
Norsemen, exchanged masters with some equanimity, and the
Danes within a very few years were amalgamated in blood and
religion with their neighbours. The Danish king of East
Anglia accepted the protection of the West Saxon monarch and
Mercia was brought back to’allegiance. Alfred, by patient
laborious resistance as well as by brilliant victories, asserted
for Wessex the dominion as his grandfather had the hegemony
of the other kingdoms; and his son and grandsons perfected
his work.?

Theking Tt could not fail to result from this long process that the

Sf.?ﬂf.fgd?m character of royalty itself was strengthened. Continual war gave

Incresses in to the king who was capable of conducting it an unintermitted
hold and exercise of military command : the kings of the united
territory had no longer to deal alone with the witan of their
original kingdom, but stood before their subjects as supreme
rulers over neighbouring states ; the council of their witan was
composed no longer of men as noble and almost as indepen-
dent as themselves, ealdormen strong in the affection of their
tribes and enabled by union to maintain a hold over the kings,
but of members of the royal house itself, to whom the kings
had deputed the government of kingdoms and who strengthened
rather than limited their personal authority® So as the king-
dom became united the royal power increased, and this power
extending with the extension of the territory, royalty became

! The story that Egbert after his coronation at Winchester directed
that the whole state should bear the name of England is mythical. It
originates in the Monastic Annals of Winchester, MS. Cotton, Dom. A.
xiii ; extracts from which are printed in the Monasticon Anglicanum, i.
205. ¢ Edixit illa die rex Egbertus ut insula in posterum vocaretur Anglisa,
et qui Juti vel Saxones dicebantur omnes communi nomine Angli
vocarentur.” On the names England and English, see Freeman, Norm.
Cong i. App. A. The era of Egbert’s acquisition of the ducatus, by which he
dates some of his charters to Winchester (Cod. Dipl. mxxxv, mxxxvi,
mxxxviii), must be a.D. 816 ; and if the ducatus be really a Bretwaldaship,
may be marked by his conquest of West Wales or Cornwall which is placed
by the Chronicles in A.p. 813, but belongs properly to A.p. 815. At this
period however Kenulf of Mercia was still in a more commanding position
than Egbert.

2 See Mr. Robertson’s essay on the king’s kin ; Hist. Essays, pp. 177-189.
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territorial also. The consolidated realm enters into continental
politics and borrows somewhat of the imperial form and spirit ;
and this brings on some important changes.

71. The earliest legislation exhibits the king as already in & Earliest
position in which personal preeminence is secured and fortified ﬂg{(’f_gﬁﬂﬁ
by legal provisions. In the laws of Ethelbert the king’s *&
mundbyrd is fixed at fifty shillings, that of the eorl at twelve, and
that of the ceorl at six ; and wrongs done to members of his
household are punished in proportion®. These laws mention no
wergild for the king, but it seems probable that if there were
one it also would be calculated on a like scale. A century later
the laws of Wibtreed direct that the king is to be prayed for
without command, that is, that intercession for him shall be part
of the ordinary service of the church ; his word without oath is
incontrovertible, and even his thegn may clear himself by his own
.oath. The king’s mundbyrd is still fifty shillings®. The laws of
Ini king of Wessex, who was contemporary with Wihtraed, show
that in that conquering and advancing kingdom the tendency
was more strongly developed. If a man fight in the king’s house
both his life and property lie at the king’s mercy ; his geneat Increase in
may ‘swear for sixty hides’; his durh-bryce is a hundred and hm‘fm‘;l
twenty shillings3. But in the reign of Alfred the king’s bork-
bryce or mundbyrd was five pounds, his burh-bryce a hundred
and twenty shillings, whilst that of the ceor! was only five®. The
value of the protection given by the higher classes rises in propor-
tion to that given by the king, whilst that of the simple freeman
remains as before, or is actually depressed. It is by the same code
that the relation between the king and his subjects is defined as
that between lord and dependent ; ‘if any one plot against the Law of
king’s life, of himself or by harbouring of exiles, or of his men, "~
let him be liable in his life and in all that he has. If he desire to
prove himself true, let him do so according to the king’s wergild.

So also we ordain for all degrees whether éorl or ceorl. He who
plots againat his lord’s life let him be liable in his life to him and
in all that he has, or let him prove himself true according to his

1 Et}:elbert, §§ '8, 15, &c. 2 Wihtred, §§ 1, 2, 16, 20. -
3 Ini, §§ 6, 19, 45. * Alfred, §§ 3, 40.
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lord’s wer'’ The law of Edward the elder contains an exhor-
tation to the witan for the maintenance of the public peace, in
which it is proposed that they should ‘be in that fellowship in
which the king was, and love that which he loved, and shun that
which he shunned, both on sea and land?:’ a clear reference to
the relation between the lord and his dependent as expressed in
the oath of fealty. The same king, in A.D. 921, received the
submission of the East Anglian Danes on the same condition :
¢ they would observe peace towards all to whom the king should
grant his peace, both by sea and land ®:’ and the Cambridge-
shire people especially chose him ‘to Alaforde and to mundbora,’

Td ot b 80 placing themselves under his personal protection. The

people.

principle is enunciated with greater clearness in the law of his
son Edmund, in which the oath of fealty is generally imposed ;
all are to swear to be faithful to him as a man ought to be
faithful to his lord, loving what he loves, shunning what he
shuns*. This series of enactments must be regarded as fixing the
date of the change of relation, and may perhaps be interpreted as
explaining it.  The rapid consolidation of the Danish with the
Angle and Saxon population involved the necessity of the
uniform tie between them and the king : the Danes became the
king’s men and entered into the public peace; the native
English could not be left in a less close connexion with their
king : the commendation of the one involved the tightening of
the cords that united the latter to their native ruler. Something

! Alfred, § 4. In the introduction to his laws, § 49. 7, he also excepts
treason from the list of offences for which a bof may be taken: ‘in prima
culpa pecunialem emendationem capere quam. ibi decreverunt, praeter
proditionem domini, in qua nullam pietatem ausi sunt intueri, quia Deus
omnipotens nullam adjudicavit contemptoribus suis,’ This is referred to as
a judgment of ancient synods.

3 Edward, ii. 1, § 1, above p. 149,

* Thurferth the eorl and the holds and all the army that owed obedience
to Northampton sought him ‘to hlaforde and to mundboran;’ all who
were left in the Huntingdon country sought ‘his frith and his mund-
byrde;’ the East Anglians swore to be one with him, that they would all
that he would, and would keep peace with all with whom the king should
keeg peace either on sea or on land; and the army that owed obedience
to

ambridge chose him ¢to hlaforde and to mundbora.’ Chron. Sax.
AD. 921. :
s

mund, iii. § 1.
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of the same kind must have taken place as each of the heptarchic
kingdoms fell under West Saxon rule, but the principle is most
strongly brought out in connexion with the Danish submission.

From this time accordingly the personal dignity of royalty Imperial
becomes more strongly marked. Edmund and his successors adopted.
take high sounding titles borrowed from the imperial court; to -
the real dignity of king of the English they add the shadowy
claim to the empire of Britain which rested on the commendation
of Welsh and Scottish princes’. The tradition that Edgar was
rowed by eight kings upon the Dee is the expression of this idea
which it was left for far distant generations to realise 2.

Under Ethelred still higher claims are urged : again and agai i
the witan resolve as a religious duty to adhere to one cym-hqu?;‘;? E%.
and the king himself is declared to be Christ’s vicegerent among §,
Christian people, with the special duty of defending Grod’s church ¢ ;
and people, and with the consequent claim on their obedience ;. -

‘he who holds an outlaw of God in his power over the term that '
the king may have appointed, acts, at peril of himself and all
his property, against Christ’s vicegerent who preserves and holds
sway over Christendom and kingdom as long as God grants it*.’
The unity of the kingdom endangered by Sweyn and Canute is
now fenced about with sanctions which imply religious duty.
Both state and church are in peril ; Ethelred is regarded as the
representative of both. A few years later Canute had made good
his claim to be looked on as a Christian and national king.
The first article of his laws, passed with the counsel of his witan
to the praise of God, and his own honour and behoof, is this :

1 Athelstan is ‘rex Anglorum, et curagulus totius Britannise,’ or
¢ primicerius totius Albionis,’ or ‘rex et rector totius Britanuise.’ Edred is
¢ imperator,” ¢ cyning and casere totius Britanniae,’ ‘ basileus Anglorum
hujusque insulae barbarorum ;* Edwy is ¢ Angulsaxonum basileus &c,’ or
‘ Angulsexna et Northanhumbrorum imperator, paganorum gubernator,
Breotonumque propugnator ;> Edgar is ¢ totius Albionis imperator Augus-

* tus;’ and s0 on, See Freeman, Norm. Conq. i. 548

8q.

? In A.p. 922 the kings of the North Welsh took Eﬂwa.rd for their lord ;
in 924 he was chosen for father and lord by the king and nation of the
Scots, by the Northumbrians, Dane and English, and by the Strathclyde
Britons and their king. On ‘the real force of these commendations see
Freeman, Norm. Cong. i. 565 ; and Robertson, Scotland, &c. ii. 384. 5q.

! Ethelred, v. § 5 ; viil. §§ 3, 44 4 Tbid. viil. § 42.

N
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‘that above all other things, they should ever Iove and worship
one God, and unanimously observe one Christianity, and love
King Canute with strict fidelity !

The increase It is wrong to regard the influence of the clergy as one of the

assumption chief causes of the increase in the personal dignity of the kings.

not to

gtr{b:;ﬁe? The rite of coronation substituted .for the rude ceremony,
adulation. whatever it may have been, which marked the inauguration of a

heathen king, contained a distinct charge as to the natare of
royal duties?, but no words of adulation nor even any statement
of the personal sacro-sanctity of the recipient. The enactments
of the councils are directed, where they refer to royalty at all,
rather to the enforcement of reforms than to the encouragement
of despotic claims® The letters of the early Anglo-Saxon
bishops are full of complaints of royal misbehaviour : the sins of
the kings of the eighth century almost seem to cancel the memory
of the benefits received from the nursing fathers of the seventh®.
Far from maintaining either in theory or in practice the divine
right of the anointed, the prelates seem to have joined in, or at
least acquiesced in, the rapid series of displacements in North-
umbria ®. Alcuin mourns over the fate of the national rulers,
but grants that their erimes deserved all that fell on them.
They are like Saul the anointed of the Lord ¢, but they have no

! Canute, i. § 1.

* Above p. 146 ; where I have protested distinetly against the view of
Allen, Prerogative, pp. 18-24. .

3 The canon (12) of the legatine council in A.p. 787 (Councils, &ec. iii.
453), attempts to prohibit the murder of kings, so frightfully common at
the time, by enforcing regular election and forbidding conspiracy ; ¢ nec
christus Domini esse valet et rex totius regnmi, et heres patriae qui ex
legitimo non fuerit connubio generatus,” &c., but the preceding canon (11)
is an exhortation to kings ; the bishops and others are warned, ‘fiducialiter
et veraciter absque ullo timore vel adulatione loqui verbum Dei regibus,’
the kings are exhorted to obey their bishops, to honour the church, to have
prudlent couns;lcllom ;earm fg :t&:l Lordh and honest in conversation, that the
people instructed and comfo by the good examples of kings and princes
may profit to the praise and glory of Algnighty Gonl:l) =

: ie: especially the letter of Boniface to Ethelbald, Councils, &e. iii. 350.

ove p. 137.

¢ See Councils, &e. iii. 476 ; writing to Ethelred of Northumbria he says,
¢ vidistis quomodo perierint antecessores vestri reges et principes propter
injustitias et rapinas et immunditias . . . timete illorum perditionem . . .
P- 49T. * Qui sanctes legit scripturas . . . inveniet pro hujusmodi peccatis
reges regna et populos patriam perdidisse.’ p. 493.
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indefeasible status. In the preaching of peace and good will, the Importance
maintenance of obedience to constituted powers is indeed insisted lgou;uwg
on, but the duty of obeying the powers that be is construed

simply and equitably > It is only when, in the presence of the
heathen foe, Christendom and kingdom seem for a moment to

rest on the support of a-single weak hand, that the duty o
obedience to the king is made to outweigh the consideration o;

his demerits. And yet Dunstan had prophesied of Ethelred that

the sword should not depart from his house until his kingdom
should be transferred to another dominion whose worship and
tongue his people knew not 2.

Nor is it necessary to regard the growth of royal power, Boval i
as distinct from personal pomp, among the Anglo-Saxons, as ot the re-
affected by the precedents and model of the Frank empire?®. m‘oﬁ of
Although the theory of kingship was in Gaul perhaps scarcely practice.
less exalted than at Constantinople, the practice was very differ-
ent, for the Merovingian puppets were set up and thrown down
at pleasure. But during the eighth century the influence of
England on the continent was perhaps greater than that of the
continent on England. The great missionaries of Germany
looked to their native land as the guide and pattern of the
country of their adoption. It is only with the Karolingian
dynasty that the imitation of foreign custom in England could
begin ; but even if the fact were far more clearly ascertained than
it is, the circumstances that made it possible, the creation of
of national unity and the need of united defence, were far more
important than a mere tendency to superficial imitation. The
causes at work in Gtaul and Britain were distinct and the results
widely different.

72. As the personal dignity of the king increased and the Theking
character of his relation to his people was modified, his official source of
powers were developed, and his function as fountain of Just.lcel

1 ‘The words of the old writer followed by Simeon ¢deinde Domini
suffragio potitus’ clearly show the o glmon of the age that the God of
battles gave his verdict in victory, and that war was only an appeal to the
judgment of God on a large scale’ Robertson, Essays, p. 208. The

rinciple thus expressed might be extended still further; there were no

de jure except the kings de facto.

3 Flor. Wig. ad ann. 1016. 8 Allen, Prerogative, p. 20.

N2
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became more distinctly recognised. The germ of this attribute
lay in the idea of royalty itself. The peace, as it was called?, the
primitive alliance for mutual good behaviour, for the performance
and enforcement of rights and duties, the voluntary restraint of
free society in its earliest form, was from the beginning of mon-
archy under the protection of the king. Of the three classes of
offences that came under the view of the law?, the minor infrac-
tion of right was atoned for by a compensation to the injured, the
bot with which his individual good will was redeemed, and by a
o PRYMENS of equal amount to the king by which the offender bought

back his admission into the public peace® The greater breaches
of the peace arising either from refusal to pay the fines, or from
the commission of offences for which fines were inadequate, were
punished by 6ut1a.wry; the offender was a public enemy, set
outside the law and the peace ; his adversary might execute his
own vengeance, and even common hospitality towards him was a
breach of thé law, until the king restored him to his place as &
member of society . The third class of offences which seemed be-
yond the scope of outlawry, and demanded strict, public, and direct

His power of rather than casual and private punishment, were yet like the former

accepti

money“;gm capable of composition, the acceptance of which to a certain

pensation.

extent depended on the king as representing the people 8. In all

1 Wilda, Strafrecht, pp. 255 8q., 264 8q. Waitz, D. V. G. i. 391; * the peace
is the relation in which all stand whilst and in so far as all continue in the
union and in the right on which the community rests. He who acts against
this commits a breach of the peace. The breach of the peace is un-right;
the transgression against right is & breach of the peace.” He who sins
against one, sins against all ; and noman may redress his own wrongs until
he has appea.led to the guardians of the peace for justice. Hence the peace
xa the t check on the practice of pnvate war, blood feuds, and the

lex talionis. 1 think the German writers take too hlgh a view of
the power of the Anglo-Saxon king as guardian of the peace. See Schmid,
Gesetze, p. 584 ; Gneist, Verwaltungsrecht, i. 26.

* K. Maurer, Krit. Ueberschau, iii. 26 sq. Bethmann-Hollweg, Civil-
process, iv. 25 8q. Schmid, Gesetze, p. 584. Palgrave, Commonwealth,
p- 204. Waitz, D. V. G. i. 392; ii. 40.

8 K. Maurer, Krit. Ueberschau, iii. 45. Ll Hloth, and Eadr. §§ 11, 13,
13. Ini, §§ 3, 6 7, 10. Schmid, Gesetze, p. 679.

4 Athelstan. ii. § 20, 3. Edgar, i. § 3: ‘et sit utlaga, id est exul vel
exlex, nisi rex ei patrlam concedat.” Ethelred, viii. § 2.

5 Alfred, § 7, ¢sit in arbitrio regis sic vita sic mors, sicut ei condonare
voluerit! Also Ini, § 6; Edmund, ii. § 6; Ethelred, iv. § 4; but compare
Alfred, Introd. § 49. 7; a8 given above, p.176.
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this the king is not ouly the executor of the peace, but a sharer The king i i

in its authority and claims. But this position is far from that the peace.
of the fountain of justice and source of jurisdiction. The king’s
guarantee was not the sole safeguard of the peace : the hundred

bad its peace as well as the king * : the king too had & distinct

peace which like that of the church was not that of the country

at large, a special guarantee for those who were under special
protection 2.

The grith’ a term which comes into use in the Danish The people
struggle, is a limited or localised peace, under the special %’ﬁ:’mgs
guarantee of the individual, and differs little from the protection protection.
implied in the mund or personal guardianship which appears
much earlier * ; although it may be regarded as another mark of .
territorial development. When the king becomes the lord, patron N
and mundborh of his whole people, they pass from the ancient
national peace of which he is the guardla.n into the closer
personal or territorial relation of which he is the source. The
peace is now the king’s peace®; although the grith and the
mund still retain their limited and local application, they entitle
their possessor to no higher rights, they do but involve the
transgressor in moré special penalties; the frith is enforced by

1 Edmund iii. § 3. Edgar, i. §§ 2, 3, iii. 7. Ethelred, iii. 3. Canute, ii.
§§ 15, 3 hmid, Gesetze, p. 584.

3 Gnth [gridh] is properly the dommle, Vigftisson (Icelandic Dict. s.v.),
and consequently, asylum ; then truce or peace limited to place or time.
Schmid, Gesetze, pp. 584, 604, So Church-grith is sometimes used for
sanctuary ; but it really means as much as Church-frith, the peace and
security which the law guarantees to those under the church’s protection.
Schmid arranges the special peaces or several griths under three heads: (1)
Place ; churches, private houses, the king’s palace and precincts ; (2) Time;
fasts and festivals, coronation days, days of public gemots and courts,
special gatherings at drinking parties, sales, markets, guilds, &c., and the
times when the fyrd is summoned ; (3) Persons; clergy, widows, and nuns,
Gesetze, p. 585. Gneist, Verwaltgsr i. 38, 39. The curious enactment of
Ethelred, iii. § I, distinguishing the grith of the king, that of the ealdorman,
that given in the burh-moot, the wapentake and the alehouse, with different
fines for breach, is very noteworthy.

* Gneist, Verwaltungsrecht, i. 26. The original meaning of mund is
said to be hand, Schmid, Gesetze, p. 634 ; but it also has the meaning of
word, sermo ; and ofpatna potestas. Waitz, D. V. G. i. 55.

5 Edwnd, ii. 1, § 1. ‘Inquisivit itaque qui ad emendationem velit
redlre et in societate permanere qua ipse sit.’ Edmund, ii. § 7. ¢ Pax
regis” Bee Gneist, Verwaltungsrecht, i. 26; Self-government, i. 29;
Maaurer, Krit. Ueberschau, iii. 46.
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the national officers, the grith by the king’s personal servants :
the one is official, the other personal ; the one the business of the
country, the other that of the court!. The special peace is
further extended to places where the national peace is not fully
provided for: the great highways, on which questions of local
jurisdiction might arise to the delay of justice, are under the
king’s peace. But the process by which the national peace
became the king’s peace is almost imperceptible : and it is very
gradually that we arrive at the time at which all peace and law
are supposed to die with the old king, and rise again at the
proclamation of the new 2 In Anglo-Saxon times the transition
is mainly important as touching the organisation of jurisdiction.
The national officers now execute their functions as the king's
officers, and executors of his peace; the shire and hundred
courts, although they still call the peace their own, act in his

1 The king’s hand-grith, in the law of Edward and Guthrum, § 1, must
mean the king’s muad ; the special peace given by the king’s hand ; see too
Ethelred, vi. § 14, the ¢ pax quam manu sua dederit,” Canute, i. § 2.2. To
this belongs also the chapter on the Pax regis in the laws of Edward the
Confessor, in which the peace of the coronation-days, that is, a week at
Easter, Whitsuntide and Christmas ; the peace of the four great highways,
Watling-street, Ikenild-street, Ermin-street, and Foss-way, and the peace of
the navigable rivers are protected with special fines that distinguish them
from the common-law peace of the country, which is also the king’s peace.
Besides these there is a fourth peace called the king’s hand-sealde grith, and
one given by the king’s writ, which answer more closely to the idea of the
mund as personal protection ; and with this are connected the original
pleas of the crown (see below, p. 187). Other offences against the peace,
and the protection of other roads and rivers, belong to the view of the local
oourts, the shire and the sheriff, although not less closely related to the
king’s gewe and jurisdiction. Cf. Glanvill, de Legg. i. 1; Ll. Edw. Conf.
§ 12 ; Palgrave, Commonwealth, pp. 284, 285.

2 <The Suvereign was the fountain of justice; therefore the stream
ceased to flow when the well spring was covered by the tomb. The judicial
bench vacant; all tribunals closed. Such was the ancient doctrine—a
doctrine still recognised in Anglo-Norman England.” Palgrave, Normandy
and England, iii. 193.  Speaking of the special protections above referred
to, the same writer says: ‘Sometime after the Conquest all these special
protections were replaced by a general proclamation of the king’s peace
which was made when the community assented to the accession of the new
monarch, and this first proclamation was considered to be in force during the
remainder of his life, 80 as to bring any disturber of the public tranquillity
within its penalties. So much importance was attached to the ceremonial
that even in the reign of John, offences committed during the interregnum,
or period elapsing between the day of the death of the last monarch and the
recognition of his successor, were unpunishable in those tribunals whose
authority was derived from the Crown.” Commonwealth, p. 28s.



VL] Royal Jurisdiction, 183

name ; the idea gains ground and becomes a form of law.

Offences against the law become offences against the king, and Contempt of
the crime of disobedience a crime of contempt to be expiated by red ’{:""’
a special sort of fine, the gferhyrnesse®, to the outraged majesty of Mh
the lawgiver and judge. The first mention of the oferhyrnesse

ocours in the laws of Edward the elder ?, at the era accordingly

* 8t which the change of idea seems to have become permanent >,

73. But although it may be convenient to accept this approxi- Growth of

the idea of

mation to a date, the influence of the idea may be traced much royal juris-
forther back. The administration of the peace is inseparable ietion.
from the exercise of jurisdiction ; those who are in the national

peace are subject only to the national courts ; those who are in

the church’s grith, are also in the church’s socn ; those who are

in the king’s mund, are under his cognisance ; those who are
amenable to any jurisdiction, owe suit and service to the courts

of the jurisdiction ; when all are in the mund or grith or frith of

the king, he is the supreme judge of all persons and over all

causes, limited however by the counsel and consent of his witan.

! Ofer-hyrnesse (subauditio, male audire) answers to the later over-
eeunnesse (over-looking, contempt) ; it is marked by special penalty in
the cases of buying outside markets, refusal of justice, accepting another
man’s dependent without his leave, refusing Peter’s pence, sounding the

ing’s coin, neglect of summons to gemot or pursuit of thieves, and disobe-
dience to the king’s officers. See Schmid, Gresetze, p. 638.

* ‘Si quis extra portum barganniet, oferhyrnesse regis culpa est.’
Edward, i. § 1.

* The concluding chaper of Asser’s life of Alfred (M. H. B. p. 49%) gives
some important data, not only as to the participation of the king in judica-
tare, but as to the composition of the local courts in bis day. The nobiles
and ignobiles, the eorls and ceorls, were constantly disagreeing in the
gemots, ¢ in concionibus comitum et praepositorum ;’ a proof that ealdorman
aod gerefa, eorl and ceorl, had their places in these courts. None of the suitors
were willing to allow that what the ealdormen and gerefan determined was
true; a proof that although the officers might declare the law the ultimate
determination rested in each case with the suitors. This caused a great
number of causes to be brought before the king : he summoned the faulty
Jjudges before him and carefully examined into each case ; or examined them
through his messengers: insisting when he found them guilty that they
should either resign the offices which he had committed to them, or devote
themselves to the study of equity. We learn from this that the appoint-
ments to the sheriffdloms and ealdormanships were made by him, not by
election of the people ; and, as ignorance was the excuse of their sin, equity
the object of their enforced study, that it is clearly in the declaration of law
not in the determination of suits that they were faulty. The same general
conclusion results from the reading of bis laws.
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In regard to the holders of folkland, the special royal juris-’
diction must have been much older than the time of Alfred ; as
these tenants were liable to special burdens payable directly to the
state, and as the profits of jurisdiction which were counted among
these burdens, were inseparable from jurisdiction itself, it is proba-
ble that the jurisdiction of these lands was administered by royal
officers, not necessarily separate from the business of the hundred
courts, but as a part of their work, having special reference to the
king’s interests!. They would be from the first in the peace of the
king rather than in that of the hundred. When, however, folk-
lands were turned into booklands in favour of either churches or
individuals, and all their obligations save the trinoda necessitas
transferred with them, the profits of jurisdiction and jurisdiction
itself followed too. Such jurisdiction as had been exercised by
the king, in or out of the popular courts, was now vested in the
recipient of the grant. This may have been a very early inno-
vation. The terms sac and soc %, which imply it, are not found
until late in ‘the period, but occur almost universally in Norman
grants of confirmation, as describing definite immunities which
may have been only implied, though necessarily implied, in the
grant, and customarily recognised under these names®. The

1 In the Salian Mallus (above, p. 54), the thunginus acted on behalf of
the nation, the sacebaro looked after the interests of the king. In the later
county court, some such division of duties and interests must have existed
between the sheriff and the coroner; and in the Anglo-Saxon time, there
may have been a hundred-reeve as well as a hundreds-ealdor (above, p. 101).
Yet in the county court the sheriff was nominated by the crown, the
coroner chosen by the people; and earlier, the ealdorman was appointed
by the king and witan, the sheriff apparently by the king aloue. And it
is extremely difficult to distinguish between the duties of the sheriff exe-
cuting the peace as the officer of the nation, and collecting the revenue as
steward of the king.

8 Sac, or sacu, seemns to mean litigation, and sbcn to mean jurisdiction ;
the former from the thing (sacu) in dispute; the latter from the seeking
of redress ; but the form is an alliterative jingle, which will not bear close
analysis. Kemble refers sacu to the preliminary and initiative process, and
sbcn to the right of investigation. (Cod. Dipl. i. p.xlv.) Ellis makes sac the
jurisdiction, and soc the territory within which it was exercised. (Introd. i.
273). See also Schmid, Gesetze, p. 654-

3 Kemble (C. D. i. p.xliv), remarks, that except in one questionable grant
of Edgar, sac and soc are never mentioned in charters before the reign
of Edward the Confessor; and concludes that ‘they were so inherent in
the land as not to require particularisation; but that under the Normans,
when every right and privilege must be struggled for, and the conse-



vi1.] Grants of Jurisdiction. 185

idea of jurisdiction accompanying the possession of the soil must Grants of
sac and soc

be allowed to be thus ancient, although it may be questioned f:md(;ved the

whether, except in the large territorial lordships, it was actually tho jurisdic-

exercised, or whether the proprietor would not as a rule satisfy hundred

himself with the profits of jurisdiction, and transact the business court.

of it through the ordinary courts. It is probable that, except

in a very few special cases, the sac and soc thus granted were

before the Conquest exemptions from the hundred courts only,

and not from those of the shire!; and that thus they are the

basis of the court-leet, as the mark-system is that of the court

baron. There is no evidence of the existence of a domestic

tribunal by which the lord tried the offences or settled the dis-

putes of his servants, serfs, or free tenantry; he satisfied him-

gelf with arbitrating in the latter case, and producing the

criminal in the public courts®. But when grants of sac and

soc became common, these questions would swell the business of Growth of

his private courts, and his jurisdiction would apply as much to Sourta,

those who were under his personal, as to those who were in his

territorial protection. By such grants then, indirectly as well

as directly, large sections of jurisdiction which had been royal

or national, fell into private hands, and as the tendency was for

all land ultimately to become bookland, the national courts

became more and more the courts of the landowners. The

ancient process was retained, but exercised by men who de-

rived their title from the new source of justice. Their juris-

quences of the Norman love of litigation were bitterly felt, it became &
matter of necessity to have them not only tacitly recognised but solemnly
recorded.” The idea that the manor originates in the gradual acquisition
by one family of a hereditary right to the headship of the township and
~ the accumulation in that capacity of lands and jurisdiction, does not seem

to have anything to recommend it. In fact, within historic times the head-
man of the township does not occupy a position of jurisdiction, simply one
of police agency.

! In Cod. Dipl. decexxviii and decclviii, Edward frees certain estates of
‘Westminster, ¢ mid sace and mid socne, scotfreo and gavelfreo, on hundrede
and on scire,’ but the exemption is unusual, and even in these passages may
not be a full exemption from jurisdiction. However, when in Domesday the
sheriff of Worcestershire reports that there are seven hundreds out of the
twelve in which he has no authority, is is clear that such jurisdictions must
have been already in being.

# K. Maurer, Krit. Ueberschau, ii. 56.
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diction was further modified by enactment: as the thegn had
socn over his own men, the king had socn over his thegns ; none
but the king could exercise or have the profits of jurisdiction over
a king’s thegn'; none but the king could have the fines arising
from the offences of the owner of bookland?. And although this
might practically be observed by recognising the popular courts
as royal courts for the smaller owners of bookland, the king had
a ‘thening-mamna’ court, in which his greater vassals settled
their disputes®. But the time came when the great local land-
owner was vested with the right of representing the king as
judge and landrica in his whole district, and so exercised juris-
diction over minor landowners. This change, the bearing of
which on the history of the hundred courts, which also were
placed in private hands, is very uncertain, seems to have taken
place in the reign of Canute; and may have been a local enact-
ment only . Wherever it prevailed it must have brought the
local jurisdictions into close conformity with the feudalism of
the continent ; and may thus serve to explain some of the
anomalies of the system of tenure as it existed in the times re-
ported in Domesday.

These immunities, tying the judicature, as it may be said, to

poer of the the land, and forming one of the most potent causes of the

territorial tendency, so far ousted the jurisdiction of the na-
tional courts, whether held in the name of the king or of the
people, that it might be almost said that the theoretical cha-

! Ethelred, iii. § 11: ¢ Et nemo habeat socnam super taynum regis, nisi
solus rex.” Gneist insists that this refers only to thegns who were mem-
bers of the witenagemot, Verwaltungsrecht, i. 25, 37, 38.

2 Ethelred, i. §§ 1, 14: ¢ Et habeat rex forisfacturas omnium eorum qui
liberas terras (bécland) habent, nec componat aliquis pro ulla tyhtla, si non
intersit testimonium praepositi regis.’ e also Canute, ii. §§ 13, 77.

3 Kemble, Cod. Dipl. meclviii ; Saxons, ii. 46, 47. In this instance the
bishop of Rochester sues the widow of Elfric in the king’s ¢ theningmanna
gemot’ for certain title deeds alleged to have been stolen: the court ad-
judged them to the bishop. Afterwards her relations brought the matter
before the ealdorman and the folk, who compelled the bishop to restore
them. It is a very curious case, and certainly serves to illustrate the prin-
ciple that the shire could compel recourse to itself in the first instance
even where such high interests were concerned. See K.Maurer, Krit.
Ueberschauy, ii. 57.

* Laws of the Northumbrian Priests, § 49 ; K. Maurer, Krit. Ueberschau,
ii. 50. .
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racter of the sovereign rises as the scope for his action is limited. Pleas of the
This, however, was to some extent counteracted by the special reserved in
retention of royal rights in laws and charters. Accordingly, in ?urladlchon-
the later laws, the king specifies the pleas of criminal justice,

which he retains for his own administration and profit ; such a

list is given in the laws of Canute ; breach of the king’s pro-

tection, house-breaking, assault, neglect of the fyrd, and out-

lawry®!, These were the original pleas of the crown, and were
determined by the king’s officers in the local courts. By a
converse process, such small parts of criminal process as still
belonged to these courts, arising from the offences of smaller
freemen, together with the voluntary and contentious juris-

diction for which the courts of the landowners were not com-

petent, came to be exercised in the king’s name. He inter-

fered in suits which had not passed through the earlier

stage of the hundred and the shire®: and asserted himself as
supreme judge in all causes, not in appeals only. All juris-

diction was thus exercised either by the king through his offi-

cers, or by landowners who had their title from him. The royal

officers acted in the hundred courts with freemen of all classes

that still owed suit to them ; and the shire courts were com-

posed of all lords of land, scir-thegns, and others, including a
representation of the humblest landowners.

74. The subject of tenure in Anglo-Saxon times is beset with Dlﬂic‘ﬂtles
many apparently insuperable difficulties®. We have not mate- %:xon
rials for deciding whether a uniform rule was observed in the
several kingdoms or in the legal divisions which continued to
represent them down to the Norman Conquest and later : whe-
ther the Danish conquest may not have created differences in
Mercia, Northumbria, and East Anglia ; or whether the variety
of nomenclature found in Domesday Book implies a difference
of character in the relations described, or merely the variations

1 Canute, ii. § 12 ; K. Maurer, Krit. Ueberschau, ii. 55. The charter of
Alfred, in which these rights are granted away to the abbey of Shaftesbury
(Cod. Dipl. ccex), seems to be very doubtful.

3 Kemble, Saxons, ii. 46; Cod. Dipl. dexciii, declv. In the reign of Ethel-
red the king sends his insegel or writ to the shiremoot of Berkshire, bidding:

them arbitrate between Leofwine and Wynfled ; C. D. dexaiii.
8 Hallam, M. A. ii. 293 ; Palgrave, Commonwealth, pp. 576 sq.
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of local and customary terminology ; the result of an investi-
gation transacted by different officers, many of whom were
Normans, and scarcely understood the meaning of the wit-
nesses whose evidence they were taking. There is, however,
no question of any general subversion of the primitive rule
before the Norman Conquest. No legislation turned the free
owner into the feudal tenant : whatever changes in that direc-
tion took place were the result of individual acts, or of very
gradual changes of custom arising indirectly from the fact that
other relations were assuming a territorial character. Domes-
day Book attests the existence in the time of Edward the Con-
fessor of a large class of freemen who, by commendation, had
placed themselves in the relation of dependence on a supe-
rior lord!; whether any power of transferring their service
still remained, or whether the protection which the com-
mended freeman received from his lord extended so far as to
give a feudal character to his tenure of land, cannot be cer-
tainly determined; but the very use of the term seems to’
imply that vassalage had not in these cases attained its full
growth : the origin of the relation was in the act of the de-
pendent, On the other hand, the occupation of the land of the
greater owners by the tenants or dependents to whom it is
granted by the lord prevailed on principles little changed from
primitive times and incapable of much development. It would
seem, however, wiser to look for the chief cause of change in
the alteration of other relations. This tendency with reference
to judicature we have just examined. When every man who
was not by his own free possession of land a fully qualified
member of the commonwealth, had of necessity to find himself
a lord, and the king had asserted for himself the position of
lord and patron of the whole nation ; when every free man had
to provide himself with a permanent security for his own ap-
pearance in the courts of justice, of which the king was the
source, and for the maintenance of the peace, of which the king

1 Ellis, Introd. to Domesday, i. 64-66. The term is most frequent in Essex
and East Anglia; but descriptions that imply the general use of the prac-
tice are abundant ; such as ‘ire cum terra ubi voluerit,’ ¢ quaerere dominum
ubi voluerit.” Hallam, M. A. ii. 276, note z.
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was the protector ; when every owner of bookland had the right Growth of
of jurisdiction, and the king alone-could exercise jurisdiction lordship as
over the owner of bookland ; the relation of the small land- withland.
owner to the greater or to the king, and the relation of the
landless man to his lord, created a perfectly graduated system
of jurisdiction, every step of which rested on the possession of
land by one or both of the persons by whose relations it was
created. The man who had land judged the man who had not,
and the constant assimilation going on between the poor land-
owner and the mere cultivator of his lord’s land, had the result
of throwing both alike under the courts of the greater pro- :
prietors. As soon as a man found himself obliged to suit and
service in the court of his stronger neighbour, it needed but a
single step to turn the practice into theory, and to regard him
as holding his land’ in consideration of that suit and service®.
Still more so, when by special grant other royal rights, such as
the collection of Danegeld and the enforcement of military ser-
vice, are made over to the great lords®; the occupation, though
it still bears the name of alodial, returns to the character of
usufruct out of which it sprang, when the national ownership,
after first vesting itself in the king as national representative,
has been broken up into particulars, every one of which is capable
of being alienated in detail.

75. In the obligation of military service, may be found a Military
second strong impulse towards a national feudalism. The host
was originally the people in arms; the whole free population,

1 Hence the alodiaries of Domesday are represented as holding their
lands of a superior: not because they had received them of him, but be-
cause they did suit and service at his court, and followed his banner.
Hence, too, Edward the Confessor was able to give to the Abbey of West-
minster his own alodiaries; the king being lord of all who ‘had no other
lord. They remained alodiaries by title and inheritance, and probably
escaped some of the burdens of territorial dependence.

2 Gneist, who treats this subject from a different point of view, inclines
to refer the sinking of the ceorl into dependence generally to three causes :
(1) The burden of military service, which led him to commend himself to a
lord who would then be answerable for the military service; (2) to the
convenience which the poor alodial owners found in seeking justice from
a strong neighbour rather than from a distant court; and (3) in the need
of military defence during the Danish wars, which drove men into the pro-
tection of fortified houses, Verwaltungsrecht, i, 52, 53.
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whether landowners or dependents, their sons, servants, and
tenants. Military service was a personal obligation : military
organisation depended lafgely on tribal and family relations: in
the process of conquest, land was the reward of service ; the
service was the obligation of freedom, of which the land was the
outward and visible sign. But very early, as soon perhaps as
the idea of separate property in land was developed, the military
service became, not indeed a burden upon the land, but a per-
sonal duty that practically depended on the tenure of land ; it
may be that every hide had to maintain its warrior ; it is cer-
tain that every owner of land was obliged to the fyrd or expe-
ditio ; the owner of bookland as liable to the trinoda necessilas
alone ; the occupier of folkland as subject to that as well as to
many other obligations from which bookland was exempted.
But although folkland and bookland agreéd in this, there was
no doubt a fundamental difference in their respective obligs-
tions, which was probably expressed in the penalty to which
they were severally liable in case of default. The holder of

Difforence of alodial land was subject on the continent to the fine for neglect-

penalty for
neglect of
the host.

ing the Heerbann'; the holder of a beneficium to forfeiture?
The same practice would apply in England to bookland and folk-
land, although from the peculiarly defensive character of Eng-
lish warfare after the consolidation of the kingdom, it might
very early be disused. The law of Ini, that the landowning
gesithcundman in case of neglecting the fyrd, should forfeit his
land as well as pay 120 shillings as fyrdwite®, may be explained
either of the gesith holding an estate of folkland, or of the land-
owner standing in the relation of gesith to the king: it seems
natural however to refer the fine to the betrayal of his character

! ¢Quicumque liber homo in hostem bannitus fuerit et venire contemp-
serit plenum heribannum id est solidos 6o persolvat.” Cap. Bonon. 811,¢.1;
Baluze, i. 337; Waitz, D. V. G. iv. 486.

? ‘Quicumque ex his qui beneficium principis habent parem suum contra
hostes in exercitu pergentem dimiserit, et cum eo ire vel stare noluerit,
honorem suum et beneficium perdat.’ Cap. Bonon. 811, c. 5; Baluze, i. 338;
Waitz, D. V. G. iv. 492.

® Ini, § 51. *Si homo sithcundus terrarius expeditionem supersedest,
emendet cxx solidis et perdat terram suam ; non habens terram lx solidis ;
cirliscus xxx solidis pro fyrdwita.’
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of free man, his forfeiture to his desertion of his duty as gesith.
The later legislation, which directs forfeiture in case of the
king's presence with the host, whilst a fine of 120 shillings was
sufficient atonement if he were not present, would seem to be
the natural result of the change which placed the whole popu-
lation in dependence on him as lord .

It is by no means improbable that the final blndmg of land- 3“1)11?8 military
ownership with military attendance on the king in the form of the thegn.

the thegn's service?, is connected with the same legislation of
Alfred and Edward, which we have already examined in refer-
ence to treason and the maintenance of the peace. To their
date approximately belong the definitions of the thegn as pos-
sessing five hides of his own land, church and kitchen, bell-
house and burh-geat-setl, and special service in the king’s hall :
the thegn of Alfred is the miles of Bede; the history of the
year A.D. 894 shows an amount of military organisation on
Alfred’s part, of which there is no earlier evidenee, an army of
reserve and a definite term of service®, The military’policy
too of Charles the Great may by this time have affected Eng-
land ; the improvement of organisation involves a more dis-
tinct definition of military duties; and it is certain that the
increased importance and costliness of equipment must have

! Ethelred, v. § 28; vi. § 35.  Quando rex in hostem pergit, si quis
edictu ejus vocatus remanserit, si ita liber homo est ut habeat socam suam
et sacam et cum terra sua possit ire quo voluerit, de omni terra sua est in
misericordia Regis. Cujuscunque vero alterius domini liber homo si de
hoste remanserit, et dominus ejus pro eo alium hominem duxerit, xI solidis
domino suo qui vocatus fuit emendabit. Quod si ex toto nullus pro eo abi-
erit ipse quidem domino suo x1 sol.,, dominus autem ejus totidem sol. regi
emendabit.’ Domesday, i.173, Worcestershire. In Canute, ii. § 65, neglect of
the fyrd involves a fine of 120 shillings, but in § 77, whoever flies from his
lord or his companion, in sea or land expedition, is to lose all that he has,
and even his bookland is forfeited to the king. His lord enters on the land
that he has given him, and his life is forfeit; but this is not the neglect
of the fyrd, but the herisliz of the continental law, which was punishable
by death. Cap. Bonon. 811, c. 4 ; Baluze, i. 338.

3 Gneist, Self-government, i. 11: The thegn’s service was clearly, (1) per-
sonal; (2) at his own cost of equipment; (3) he paid his own expenses
durmg the campai

* Chron. 8ax. A.D. 894 ¢ The king had divided his forces (fierd) into two, so
that one half was constantly at home, half out in the field ; besides those
men whose duty it was to defend the burbs.’
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No exact _ N confined effective service to the rich'. But although the thegn

go}:’.}l;ilap was bound to military service, we have not sufficient warrant
legislation in . . R

Anglo-Saxon for accepting the theory that his service bore to the extent of
his land the exact proportion that is laid down in Karolingian
legislation or in feudal times?®. The hide might furnish its man ;

the thegn might be answerable for five men, or for one warrior

five times as well equipped as the ordinary free man: in the

reign of Ethelred, eight hides furnished a helm and a coat of

mail®; in Berkshire in the time of Edward the Confessor, the
custom was that every five hides sent one warrior (miles)*, and

each furnished him with four shillings for the provision of two
months : if he failed to attend he suffered forfeiture. But we

have few more indications of local, and none of general practice,

and it is probable that the complete following out of the Frank

idea was reserved for Henry II, unless his military reforms are

to be understood, as so many of his other measures are, as the

revival and strengthening of anti-feudal and prae-feudal custom.

Still even these traces are sufficient to show the tendency to

bind up special possession with special service, and consequently

to substitute some other liability for that of military service in

cases where that special qualification did not exist. Whether the

simple freeman served as the follower of the lord to whom he

had commended himself or to whose court he did service, or as

the king’s dependent under the banner of the sheriff or other

lord to whom the king had deputed the leading, he found him-

self a member of a host bound together with territorial rela-

tions® If he were too poor to provide his arms, or preferred

! Gneist, Self-government, i.10. The es may be thus marked : (1) the
universal obligation ; (3) the obligation of the hundred to furnish a hun-
dred warriors; (3) the increased cost of armour restricting effective ser-
vice. In the seventh century, on the continent, full equipment was worth
33 solidi, that is the price of a8 many oxen, or of a hide of land : in Eng-
land, the service was on foot. (4) Although the fully armed warrior might
be the king’s thegn, all owners of five hides were liable to the same service,
and. the whole population was still summoned to defensive war, like that
against the Danes. Ibid. i. 11-13, 14. Robertson, Hist. Essays, pp. vii-xix,
has some very valuable remarks on the whole subject.

* Gneist, Self government, i. 13. .

¢ Chron. Sax. 4.D, 1008. * Above, p. 117.

® Gneist (Self-government, i. 15; Verwaltgar. i. 15) rightly maintains that
the military service was still a personal duty, not a burden on the land;

-
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safe servitude to dangerous employment in warfare, there was Commuta-
no lack of warlike neighbours who, in consideration of his ac- '?.."r';‘;i#}i‘.;
ceptance of their superiority, would undertake the duty that

lay upon his land : he was easily tempted to become a socager,

paying rent or gavel, instead of a free but overworked and
shortlived man-at-arms,

But a further conclusion may be drawn on other grounds. Change of
From the time of Alfred the charters contain less and less :omy.lkhnd
frequently the clause expressing the counsel and consent of the %™
witan to the grant. It never altogether disappears; but the witan
gradually sink into the position of witnesses, and their consent,
probably perfunctory enough at the best time, becomes a mere
attestation. It would seem to follow from this that the folkland
was becoming virtually king’s land, from the moment that the
West Saxon monarch became sole ruler of the English ; a date
agreeing nearly with those which we have fixed for the turning
point of the system. If then the king was henceforth special
lord of the folkland, the folkland itself becomes scarcely dis-
tinguishable from the royal demesne; and every estate cut out
of it, whether turned into bookland or not, would seem to place the
holder in a personal relation to the kmg which was fulfilled by mili-
tary service. Every man who was in the king’s peace was liable The duty of
to be summoned to the host at the king’s call, but the king’s E”e,b:m.
vassals especially ; the former for national defence, the latter for
all service! : but all the English wars of the tenth and eleventh

b}l:: ﬁ;edpersonal duty was at every turn conditioned by the possession of
t nd.

1 See Gneist, Self-government, i. 13, 18. In the Karoling period this
general armament already bore the name of the landwehr. ¢ Ad defensionem
patriae omnes sine ulla excusatione veniant.’ Edict. Pistense, A.D. 864, c. 27.
¢ Et volumus ut cu;uscumque nostrum homo, in cujnsc\mque regno slt. cum
seniore suo in hostem vel aliis suis utilitatibus pergat, nisi talis regm mvmo,
quam lantweri dicunt, quod absit, acciderit, ut omnis populus illius regni
ad eam repellendam eommuniter pergat.’ Conv. Marsn. A.D. 847. adn.
Karoli, § 5. Thetcontinuance of the fyrd as a eral armament of the
peoplo during Anglo-Saxon times was no doubt the result of the defensive
character of the warfare with the Danes ; otherwise it might have sunk, as on
the continent, to the mere wacta or pohce of the country (see a.bove, p 77) ,
& character which it in England also, and which was call
by the legislation of Edward I. It is unportant to note this double olu-
racter of the third. obligation of the trinoda necessitas ; watch and ward ;

, 0
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centuries were wars of defence, and hence the fyrd system was
maintained in its integrity, although the special duty of the
thegns, as afterwards that of the knights, subsisted side by side
with it. Still, as in the mest primitive times, the host contained
the free people fighting in their local organisdtion, and the
specially qualified, specially bound, servants and companions of
the leaders’. The cultivators of Kent might not be bound by
the special service?, might pay gavel, or rent, instead of fight-
ing, be drengs instead of thegns or knights, but they had no right
to held back from the defence of the country.

76. In the region of legislation, beside the general tone and
tendency which have been illustrated under the heads of justice
and land-tenure, the growth of the royal power and the accom-
panying increase of territorial influences could appear only in the
form of enactment, or in the growth or elimination of the
principle of personal law. In the former point no change is
perceptible. Ethelred and Canute invariably express the counsel
and consent of the wise men of the nation to their promulgation
of the laws, just as Ini and Alfred had done. The king never
legislates by his own ordinance. The codes are in fact not so
much the introductions of new principles as the declarations of
the customs or common law of the race, dating from far beyond
the existence of written record, preserved in the memories of the
wise, and kept alive for the most part in constant general expe-
rience, It may be that, when the knowledge of law has become
professional, or when under new influences indigenous customs
are becoming obsolete, they are written down in books; but as
a rule it may be said that a publication of laws is the result of
some political change or series of changes ; so that the very act
of legislation implies some crisis in the history of the legislator.

one against malefactors, the other against armed hosts. In the German
trinoda necessitas the wacta is more important because in more constant
requisition than the lanfweré; in England the fyrd is*in more constant
requisition, until after the Conquest, than the watch ; but the two ideas are
never really divorced.

1 Above, p. 30.

3 See Robertson, Essays, pp. 1-liv. Elton, Tenures of Kent. pp. 45-58.
The drengs who held lands under the archbishop were turned into kmghts
by Lanfranc. Epp. Cantuar. p. 225.

8
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The most ancient Germanic code, the Pactus Legis Salicae, Now legiala-
seems to mark the period at. which the several Frank tribes remltol’
admitted the sovereignty of the Salian king. The laws of national
Ethelbert of Kent were the immediate result of the conversion®; orisa.
those of Wihtreed and Ini, of the changes which a century of
church organisation made necessary in that kingdom and in
Wessex. The codes of Alfred and Edgar are the legislation which
the consolidation of the several earlier kingdoms under the
West Saxon house demanded, the former for Wessex, Kent and
Mercia?, the latter for the whole of England. Not the least
important part of the laws of Alfred and Edward are clothed in
the form, of treaty with the East Anglian Danes, The laws of
. Capute are the enunciation, with the confirmation of the con-
" queror, now the elected king, of the legislation which he had
| promised to preserve to the people who accepted him. Most of
the shorter laws are of the nature of amendments, but serve
occasionally to illustrate the growth of a commeon and uniform
jurisprudence which testifies to the increase in strength of the
power that could enforce it. Thus the very fact of the issue of
a code illustrates the progress of legislative power in assimilating
old customs or enacting provisions of general authority. The
share of the provincial folkmoots in authorising legislation,
though not in originating it, appears as late as the reign of
Athelstan ; but the single instance that proves it exhibits it in
the form of aeceptance only. The bishops and thegns of Kent,
eorl and ceorl, acquiesce in the enactments of the witenagemot
at Greatley *.

The increase of territorial mﬂuences might naturally be Question ot
expected to put an end to the system of personal law wherever Bw.
it existed, except in the border territories of Wales and Scot-
land. But in spite of the differences of local custom, it may be

! Bede, H.E. ii. 5. ‘Inter caetera bona quae genti suae consulendo
conferebat, etiam decreta illi judiciorum juxta exempla Romanorum cum
consilio sapientium constituit.’

? ¢ Nolui multa de meis in scriptura ponere quia dubitamus quid posteris
inde placeret; sed quae repperi diebus Inae regis cognati mei, vel Offae
Mercenorum regis, vel ZAthelbrihtes qui primus in Anglorum gente baptl~

zatus est rex, quae mihi justiora visa sunt, haec collegi et caetera dimisi.’
A.Ifred Introd. 49, § 9. 3 See above, p. 115

02
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questioned whether in England the system of personal law ever
prevailed to an extent worth recording. It is true that the
tables of wergilds of the different kingdoms differ!; but the
differences are very superficial, nor is there anything that shows
certainly that the wergild of the slain stranger was estimated by
the law of his own nation and not by that of the province in
which he was slain. But if there ever was a period at which the
former was the rule, it must have disappeared as soon as the
united kingdom was ranged under the threefold division of

Divisionof West Saxon, Mercian and Danish law, an arrangement which °

the country

socording fo appears to ‘be entirely territorial 2, The practice of presentment

of Englishry in the case of murder which was once attributed to
Canute * is now generally regarded as one of the innovations of
the Norman Conquest. The laws of Edgar however contain an
enactment which seems to give to the Danes some privilege of
personal law, if not also of actual legislation. In the Supple-
mentum enacted at the Council of Wihtbordesstan, the king and
witan enact an ordinance for the whole population of the king-
dom, English, Danish and British ; but with a sort of saving

Right of the clause, ‘I will that secular rights stand among the Danes with

as good laws as they hest may choose. But with the English let
that stand which I and my witan have added to the dooms of
my forefathers for the behoof of all my people. Only let this
ordinance be common to all®’ This is a distinct recognition of
the right of the Danes of the Danelaga not only to retain their
own customs, but to modify them on occasion : the few customs
which they specially retained are enumerated by Canute, and
seem to be only nominally at variance with those of their neigh-
bours, whilst of their exercise of the right of separate legislation
there seems to be no evidence. And what is true of the Danes,

1 Schmid, Gesetzs, pp. 394-400. ‘

? See Freeman, NO!I')l‘l:. (chfr'u.]4 i. 433.

3 L1 Edw. Conf. §16. Dialogus de Scaccario, I. cap. x (Select Charters,
p- 193). A similar measure may possibly have been taken by Canute. If
an unknown man was found slain, he was presumed to be a Norman, and
the hundred fined accordingly, unless they could prove that he was English.
¢ Non procedit nec solvatur pro murdro Anglicus sed Francigena ; ex quo

vero deest qui interfectum hominem comprobet Anglicum esse, Francigena
regutatur.’ Ll Henr. I, § 92. 6.

Edgar, iv. § 2. 1. ..
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is equally true of the Mercians and Northumbrians ; the vari- Porsonal law

ations of custom are verbal rather than real ; and where, as in tﬁa!x:; in

the case of the wergilds, they are real, they are territorial rather
than personal. The deeper differences of Briton and Saxon laws
on the Western border, or of early Danish and English custom
in East Anglia were settled by special treaty, such as those
of Alfred and Edward with Guthrum, and the ordinance of
the Dunsetas. The subject of personal law then illustrates the
Anglo-Saxon development only incidentally ; there was no such
difference amongst the customs of the English races as existed
between Frank, Visigoth and Roman, or even between Frank,
Alemanniun and Lombard.

77. Of the influence of the Danes and Norsemen on the Effectof
constitutional life of England, whether in: their character as vasion.

conquerors generally, or in special relation to the districts which
they ravaged, divided and colonised, little that is affirmative can
be certainly stated. For nothing is known of their native in-
stitutions at the time of their first inroads ; and the differences
between the customs of the Danelaga and those of the rest of
England which follow the Norse occupation, are small in them-
selves and might almost with equal certainty be ascribed to the
distinction between Angle and Saxon. The extent of the Danish
occupation southward is marked by the treaty of Alfred and

Guthrum, ‘upon the Thames, along the Lea to its source, then ant: of
right to Bedford and then upon the Ouse to Watling Street?. i paion.

To the north they were advanced as far as the Tyne ; and their
Western boundary was the mountain district of Yorkshire,
Westmoreland and Cumberland 2. Over all this region the traces
of their colonisation abound in the villages whose names end
in ‘by,’ the Scandinavian equivalent of the English ‘tun,’ or
‘bham’: the division into wapentakes may be Scandinavian
more probably than Anglian, and the larger arrangement of the
trithings or ridings of Yorkshire and Lincolnshire may be of the
same origin. But it is not probable that they introduced any

1 Alf. and Guthr. § 1.
% See Mr. Robertson’s Essay on the Dane-law in Scotland, under her
Early Kings, ii. 430-444. Freeman, Norm. Cong. i. 644-647.

occu-
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The infusion substantial changes into the customs of the common law, for

usageswas geveral reasons. In the first place their organisation for the

not great,
their own

purpose of colenisation was apparetitly only temporary. It was

condition; mearly two centuries before they effected a permanent settlement,

during which period they ravaged the coasts in the summer, and
in the winter either returned home or remained in camp. Their
expeditions were headed by independent chieftains allied, as the
old Saxons had been, for the purpose of war, and after the war was
over returning to equality and isolation. They were accordingly
far more likely to amalgamate with the Anglian population which
submitted to them? than to create a great and new nation upon
lines of their own. The evidence of a popular migration, as dis-
tinguished from mere settlement, is wanting, and although the
local extermination ef the natives must have occasionally made
the institution of a new organisation necessary?, it would ap-
pear that such instances were not numerous enough-to alter the

and possibly general complexion of society. In thesecond place, the Angles

the

affinity with whom they conquered were, of all the English tribes, the most

closely connected with them in their primitive homes: the
civilisation which the Danes now possessed was probably about
equal to that which the Angles had had three centuries before;
they were still heathens, and of their legal system we know no
more than that they used the universal customs of compurga-
tion, wergild, and other pecuniary compositions for the breach
of the peace®. Their heathenism they renounced with scarcely a
struggle, and the rest of their jurisprudence needed only to be
translated into English. Just as in France the Normans adopted
the religion and institutions of the conquered, so in England the
Danes sank almost immediately into the mass of the Angles.

It cannot be doubted that the influx of a body of new settlers
whose idess of freedom had not been trained or shackled with

! Freeman, Norm. Conq. i. 148.

3 Such perhaps was the original confederation of the Five Boroughs;
above, p. 93.

3 Seeptigg laws of Alfred and Guthrum, and Edward and Guthrum. The
lahslit of the Danes is the wite of the Anglo-Saxons; and in many cases,
as we have already seen, new names, rather than new customs, date from
the Danish occupation : the earl, the hold, the grith, the trithing, the wapen-
take perhaps, sapersede the old names, but with no perceptible difference
of meaning,
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three centuries of civilisation, must have introduced a strong Bracing
impulse in favour of the older institutions which were already tho Danish

on the wane. 'The alodial tenure of the North must have been =
reinstated in Yorkshire and East Anglia in its full strength?;

even if the subject Angle sank one degree in the scale of liberty:

The institutions of the Danish settlements of the Five Boroughs?

stand out as late as the Conquest, in the possession of a local
constitution which, as well as their confederation, seems to date

from their foundation in the ninth century. But speculation on

such points is scarcely necessary. The amalgamation of the

Dane and Angle population began from the moment of the
conversion. 'The peace of Alfred and Guthrum established

the social equality of the races: the prowess and policy of
Edward and of Ethelfleda reunited the Southern Danes under Speedy
the West Saxon dynasty, and the royal houses of Northumbria Baces and
and Wessex intermarried. The attraction of the largerand more English.
coherent mass, itself consolidated by the necessity of defence,

and the quarrels of the Danish chieftains amongst themselves,

led the way to their incorporation. The spasmodic efforts

of the Northumbrian Danes were checked by Edmund and

Edred ; and Edgar, who saw that the time was come to join

Dane and Mercian on equality in all respects with the West

! Robertson, Scotland, &c. ii. 269. *It will be found that at the date of
the Norman Conquest, contrary to the usually received idea, a greater
amount of freedom was enjoyed in the Danelage than in England proper,
or in other words Wessex and English Mercia. Throughout the latter
district, except in the case of the Gavellers of East Keut, military tenure
seems to have prevailed with hardly any exception . . . In the Danelage, on
the contrary, omitting Yorkshire from the caloulation, between a third and
s fourth of the entire population were classified either as liberi homines, or
as socmen . . . Free socage, the very tenure of which is sometimes supposed
o have been peculiarly a relic of Anglo-Saxon liberty, appears to have been
absolutely unknown except among the Anglo-Danes.” Whether these con-
clusions are to be accepted may be questionable, but the argument illus-
trates remarkably the expression in the text. '

* It would be hazardous to e from what is called the ¢ North People’s
Law,’ Schmid, Gesetze, p. 396?%:1t a reading of it suggests that the Danes
estimated their own wer-gilds at twice the value of the Angles, just as in
early days the Saxons had valued themselves at twice as much as the
wealh. The eorl is worth 15000 thrymsas; the ealdorman 8oc0o; the
bold is worth 4000, and the thegn 2000 ; the king's high reeve is worth
4000, and there i8 no counterpart to him, probably because he would
always be valued as a Dane. Mr. Robertson dates this earlier than
Canute, 8cotland, &o. ii. 281. ‘
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Eoclesiastics Baxon, consolidated the Northumbrian kingdom with his own.
extraction. The Danish Odo, Oskytel, and Oswald were archbishops in less
than a century after Halfdane had divided Northumbria ; and in
the struggles of Ethelred, Sweyn and Canute, the national
differences ean scarcely be traced.  The facility with which the
Danes of the eleventh century conquered the provinces which
their kinsmen had occupied in the ninth can scarcely be referred
to this cause with more probability than to the fact that Mercia
and East Anglia during the Anglian period had never united
The want of with Wessex. The ill-consolidated realm of Edred broke up

cohesion no

a result of * between Edwy and Edgar, just as that of Ethelred between

Sononly " Edmund and Canute, and that of Canute between Harold and

Hardicanute.
General con- It may be concluded then, that whilst very considerable
the first political modifications and even territorial changes followed the
struggle.  Danish conquest of the ninth century, whilst a rougher, stronger,
and perhaps freer element was introduced into the society and even
into the blood of the Angles, the institutional history is not largely
affected by it. During the conquest the Danes were the kost, or
here; when it was over they subsided into the conditions of settled
society as they found it; their magistrates, their coins, their local
customs, like their dwelling places, retained for a while their old
names ; but under those names they were substantially identical
with the magistrates, coins and customs of the Angles, and in the
course of time sank all differences in a common nomenclature.
Thosecond  Nor again can much of the constitutional change which
struggle.  followed the second Danish domination, that founded by Sweyn
and Canute, be attributed to the infusion of new customs from
the North!. Its chief effects were palitical, and its constitutional

1 If the authenticity of the Constitutiones Forestae, ascribed to Canute,
were proved, they might be useful as marking the introduction of forest
law into England ; but they are either spurious, or so much interpolated as
to be without value, They are accepted indeed by Kemble and Lappenberg,
and with some hesitation by Schmid also (Gesetze, p. lvi), but K. Maurer
rejects them as a fabrication of much later date (Krit. Ueberschau, ii. 410).
Freeman, Norm. Conq. i. 733, thinks that the code carries its own confu-
tation with it, and Brunner (in Holtzendorff s Encyclopédie, p. 232) detects
in it the ring of Norman legal terminology. Besides these laws the in-
‘stitution of tie huskarls is the only peculiarity of the Danish régime: on
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consequences may be referred to political far more thanto ethnical No now
causes. The laws of Canute are but a reproduction of those of &lncedtebyto
Edgar and Ethelred ; not a single custom can be assigned to his the laws.
rule with any certmnty that it cannot be found earlier; the
language of England is no more affected by that of Denmark in

the eleventh century than in the ninth. The changes which are
traceable, and which have been adverted to in the general sketch

Jjust given of the growth of the royal power, are to be ascribed to

the fact that Canute was really a conqueror and the ruler of
other far wider if less civilised territories than England. His
changes in the forms of charters and writs, if they were really
anything more than clerical variations, simply show that he did

with a strong hand what Ethelred had done with a weak one.

Even the great mark of his policy, the division of England into

four great earldoms or duchies, may be paralleled with the state

of things under Edgar and his sons.

It is however possible to refer the last measure to an idea of Imperial
reproducing something like the imperial system which Canute Canute.
saw in Germany. He ruled, nominally at least, a larger
European dominion than any English sovereign has ever done ;
and perhaps also a more homogeneous one. No potentate of the
time came near him except the king of Germany, the emperor,
with whom he was allied as an equal. The king of the Norwegians,
the Danes, and a great part of the Swedes?’, was in a position to
found a Scandinavian empire with Britain annexed. Canute’s
division of his dominions on his death-bed, showed that he saw

of

them see Freeman, Norm. Conq.i. 733. Although they recall very distinctly
the featuresof the primitive comitatus (above, p.150, . 2),they do not concern
Constitutional History further, and add in no important degree to the ele-
ments already existing in Enghsh society, The heriot is often regarded as
an institution of Canute; but there are many examples of the custom in the
charters much earlier, wlnch show that he simply declared the law of an
andent, robably primitive, usage. Kemble, Saxons, ii.g9. The heriots of
wf Bishop of Elmham (Cod. Dipl. dececlvii), Ethelwald the ealdor-
mn (mclxxiix). g!:lfgu- (moexxiii), Beorhtric (ccocxcii), and many others
are known ; and they seem to imply an assessment similar to Canute’s
own. And in this view of the case, where the payment had become a
settled amount due from persons of a particular rank, it ‘ became possible
for women to be charged with it In other words the heriot was become a
burden on the land rather than on the person.
1 Bee bis letter to the bishops, in Florence of Worcester, A.D. 1031.
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Canute's  this to be impossible ; Norway, for a century and a half after his
empire not .

Permanont strong hand was removed, was broken up amongst an anarchical
dated. crew of piratic and bloodthirsty princes, nor could Denmark
be regarded as likely to continue united with England. The
English nation was too much divided and demoralised to re-
tain hold on Scandinavia, even if the condition of the latter had
allowed it. Hence Canute determined that during his life, as after
his death, the nations should be governed on their own principles,
and as the Saxons, the Bavarians, the Swabians and the Franco-
nians obeyed Conrad the Salic, so the Danes, the Norwegians,
the Swedes and the English should obey him. But still further,
the four nations of the English, Northumbrians, East Angles,
_Mercians and West Saxons, might, each under their own national
leader, obey a sovereign who was strong enough to enforce peace
g::g;lo%en- amongst them. The great earldoms of Canute’s reign were
Canute's  perhaps a nearer approach to a feudal division of England than
yvgrnﬁem anything which followed the Norman Conquest. That of Mercia
was & vast territory in which the earl, an old Mercian noble,
united the great territories of the national mthel with the official
authority and domain of the ealdorman, and exercised the whole
administration of justice, limited only by the king’s reeves and
the bishops. And the extent to which this creation of the four
earldoms affectéd the history of the next half-century cannot be
exaggerated. The certain tendency of such an arrangement to
become hereditary, and the certain tendency of the hereditary
occupation of great fiefs ultimately to overwhelm the royal
power, are well exemplified. The process by which, as we have
seen, the king concentrates in himself the representation of the
nation, as judge, patron, and landlord, reaches its climax only to
break up, save where the king’s hand is strong enough to hold

fast what he has inherited, and the people coherent enough to
RBeign of sustain him. The history of the reign of Edward the Confessor
Confessor.  is little more than the variation of the balance of power between
the families of Godwin and Leofric; the power of the witenagemot
is wielded by the great earls in turn; each bas his allies among
the Welsh, Irish and Scottish princes, each his friends and refuge
on the continent: at their alternate dictation the king receives



vir.] Frank Influences. 203
b3

and dismisses his wife, names and sets aside his bishops. The Policy of .
disruption of the realm is imminent. The work of Godwin is Loofric.
crowned by the exaltation of Harold, who saw the evils of the
existing state and attempted at the sacrifice of his own family
interests to unite the house of Leofric in the support of a
national sovereignty. But the policy of Leofric, followed out
by the lukewarm patriotism of Edwin and Morcar, opened the
way to the Norman Conquest by disabling the right arm of
Harold. The Norman Conquest restored national unity at a
tremendous temporary sacrifice, just as the Danish Conquest in
other ways, and by a reverse process, had helped to create it.

In all this however there is nothing that would lead to the
conclusion of any formal infusion of Scandinavian polity !. The
measure, so far as it is new, is rather Frank or German, and in
advance rather than in the rear of the indigenous development.

78. A glance at the Karolingian legislation of the ninth en- Question of

. . e infusion

tury suggests the important question whether the legal measures of Frank
adopted by Alfred and his descendants were to any great extent %1?113&81;: "
influenced by continental precedents. The intercourse between system,
the two courts had been close and comstant, the social condition
of the two nations was far more uniferm than a superficial view
of their history would lead us to believe, and in the laws of their
respective legislative periods there are coincidences which can
scarcely be regarded .as accidental. During the reign of the
Great Charles the Frank court was the home of English exiles,
as well as of English scholars®, Egbert spent as a hanished
man in France three years, one of which was marked by Charles’s

! Hallam, M. A. ii. 273, comes to the same conclusion. The views of
Northern antiquaries, who refer every point of similarity between Scandi-
navia and England to Norse and Danish influences in Britain, seem to be
maintained in ignorance of the body of English history which existed earlier
than the Norse invasions, the civilising and Christianising influence of
England on Scandinavia, and the common stock of institutions that both
nationalities possessed. The temperate and critical treatment of Konrad
Maurer is strongly in contrast with this. But even the introduction of the
huskarls and the forest law are tv a certain extent outside our present
subject : the former was no permanent institution, and the latter rests on
too weak evidence to be accepted. I have therefore preferred to mention
what is important about them under other heads.

3 See the letters of Offa, Alcuin and Charles, in the Councils and Eccle-
siastical Documents ; iii. 487, 498, 561-565.
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Intercourse assumption of the imperial dignity!. It is quite possible that
gf,i‘éf. ?i‘{.?;i there he conceived the desire of establishing a supremacy over
Hmzs; the English kingdoms as well as the idea of binding to himself
and his dynasty the mother church of the land in alliance for
mutual patronage®. The character and some part of the history
of Ethelwulf are in strict parallel with those of Lewis the Pious,
whose correspondent he was in his early years and whose grand-
daughter he married on his return from his Roman pilgrimage.
Alfred drew from the empire some at least of the scholars whose
assistance in the restoration of learning repaid to a great extent
the debt due to England for the services of Alcuin. Charles the
Simple and Otto the Great were married to two of the sisters of
Athelstan ; and whilst Otto was consolidating the Saxon empire
on the continent, his nephew was gathering subject kings at his
court and taking to himself the titles of emperor and Augustus.
on?;lvtengwy As Otto collected the great duchies of Germany into the hands
of the Saxon of his sons and sons-in-law, Edgar placed the great ealdorman-
ermperors. ships of England in the hands of his own kinsmen. In ecclesias-
tical legislation at the same time England was largely copying
from the manuals of Frank statesmanship. The Anglo-Saxon
Canons and Penitentials -of the tenth century are in great part
Intercourse translations and expansions of the Frank books of discipline
of churches.  hich had a hundred years earlier been based on the works of
Theodore and Egbert. It would be very rash to affirm that
while the bishops, who composed so large a part of the witena-
gemot, sought foreign models for their canons, they did not seek
foreign models for the secular laws. Dunstan had learned
monastic discipline where he might also have furnished himself
with the knowledge needed for the great office of first adviser to
Periods of the king. But the brilliant period of imperial legislation was
English ~ over before the time of Alfred; in the disorganisation of the
do not coin- latter period of the Karolings much of the framework of their
cide. system had ceased to exist except in the law books; and the

parallels between Frank and English law must not be pressed

! Chron. Sax. A.D. 836. Brihtric died in A.p. 802: Egbert’s stay in
France must have covered the date of Charles’s coronation.
3 See Chapter VIIL. p. 236.

.
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without allowing for the similarity of the circumstances which
prompted them and for the fundamental stock of common prin-

ciples and customs which underlay them. The law which provided Coinci-
that the landless man must have a lord appears in the Capitu- law and

laries of Charles the Bald half a century before it appears in the "****
dooms of Athelstan®. The judicial investigations made by Alfred
through his ¢ fideles’ may remind us of the jurisdiction of the
Frank missi?: in England, as in the empire, the head of the shire
receives a third part of the profits of the law courts®: and the
great thegn is allowed to swear by the agency of a representative®.
Yet all these may be merely the results of similar eircumstances.
In other points, where the coincidences are more striking, differ-
ence of circumstances may be fatal to an affirmative theory. It
cannot be safely said that Edgar’s regulations for the hundred Uncertainty

of connexion.

was borrowed from the law of Childebert-and Clothair, or that
Ethelred’s rating of the eight hides to furnish a helm and coat
of mail was an imitation of the Frank practice? or that the pay-
ment of Danegeld in A.D. 991 was consciously adopted on the
precedent created by Charles the Bald in A.p. 861, 866 and 847
in Gaul and Lotharingia®  Jurists will probably always differ
as to the relation between the scabini of Lewis the Pious and the

1 Above, p. 8o. ) .

3 Asser, M. H. B. 497. ¢Nam omnia pene totius suae regionis judicia,
quae in absentia sua fiebant sagaciter investigabat qualiter fierent, justa aut
etiam injusta ; aut vero si aliquam in illis judiciis iniquitatem intelligere
posset, leniter advocatos illos ipsos judices aut per se ipsum aut per alios
suos fideles quoslibet interrogabat.’

3 Above, p.113.

¢ Ranks, § 5. Select Charters, p. 64. Waitz, D.V.@G. iv.228. ¢ Honorem
enim talem nostris vassallis dominicis concedimus, ut ipsi non sicut reliqui
manu propria sacramentum jurent, sed melior homo illorum et credibilior
illud agere non differat.” Cap. Vern. A.n. 884, c. 11. * Exceptis nostris
vassis dominicis pro quibus illorum homines meliores juramentum persol-
vent.! Ibid. c. 4. Baluze, ii. 195, 197. But this existed a century before
in the Lex Saxonum, where the noble is allowed to swear ¢ in manu liti sui
vel sua armata ;' c. 8.

5 Robertson, Essays, p. x.

¢ See the Capitularies of A.p. 861 (Baluze, ii. 103) and 877. ‘Haec
constituta est exactio Nortmannis qui erant in Sequana tribuenda ut a
regione ejus recederent.” The tax in A.p. 877 is twelve denarii from the
mansus indominicatus ; from the mansus ingenuilis four from the rent, four
from the tenant; from the mansus servilis two from the rent and two from
the tenant. Baluze, ii. 175, 176. Waitz, D. V. G. iv. 102. Robertson,
Essays, pp. 116, 117. Ann, S, Bertin, A.D. 866.
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Parallels not agsistant thegns of the shiremoot®; whether the twelve senior
proofs,
thegns who swear to accuse none falsely are a jury of mquest
like the inquisitors of Lewis, or a compurgatory body to deter-
mine on the application of the ordeal. The oath imposed by
Canute on every one above the age of twelve, that he will not
be a thief nor cognisant of theft? runs back through the common
form to Edmund’s oath of allegiance® and finds parallels in the
earliest legislation of Charles the Great®. In more than one
passage the collection of early English usages, known as the
Leges Henrici Primi, recalls the exact language of the Capitu-
laries and of still earlier laws® But although we may be
inclined to reject the theory that refers all such importations
of Frank law to the Norman lawyers, and to claim for the
institutions, which like trial by jury came to full growth on
English soil, a native or at least a common Germanic origin,
it is wiser and safer to allow the coincidences to speak for
themselves ; and to avoid a positive theory that the first inde-
pendent investigator may find means of demolishing. It is
enough that, although in' different lines and in widely contrasted
political circumstances, royalty was both in England and on the
continent working itself into forms in which the old Germanic

1 See above, p. 103.

? ¢Volumus ut omnis homo post duodecimum aetatis suae annum juret
quod fur esse nolit nec furi consentaneus,” Canute, ii. § 21, Compare with
this the la‘tser regulations of Henry IT and Richard I. Select Charters,

137, 35
PE; Select Charters, p. 66. ¢ Ut nemo concelet hoc in fratre vel proximo
suo plus quam in extraneo.’

* Waitz, D.V.G. iv. 363. ‘Judex unusquisque per civitatem faciat
jurare ad Dei judicia homines credentes juxta quantos praeviderit, seu foris
per curtes vel vicoras mansuros, ut cui ex jpsis cognitum fuerit, id est homi-
cidia, furta, adulteria et de inlicitas conjunctiones, ut nemo eas concelet.’
Capit. Langoba.rd AD. 782, c¢. 8. Cf. Capit. Silvac. A.D. 853; Baluze,
i, M4 45.

See Schmid, Gesetze, pp. 437, 438, 471, 472, 484, 485; Thorpe, Ancient

Laws, pp. 507, 509, 510, &c. The regulations of Athelstan (ii. § 14),
(iii. § 8) and Ethelred (iv. § 6) reapectmg coin, may be compared

with those of Lewis the Pious (Baluze, i. 4332, 500), and Charles the Bald
(ibid. ii. 120, 121). Cf. both with the Roman Law (Just. Cod. ii. § 24),
from which they were doubtless derived. The law against holding gemots
on Sundays and festivals (Ethelred v.13; Canute, i. 15) also resembles that
of Charles the Great (Baluze, i. 183) and Charles the Bald (ibid. ii.

140, 141).
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iden of the king is scarcely recognisable, whilst the influence of Similar ten-
encies in

long-established organisations, of settled homes, and hereditary Fl:ﬁ};ﬁnd
jurisdictions, was producing a territorial system of government history.
unknown to the race in its early stages. A strong current of

similar events will produce coincidences in the history of nations

whose whole institutions are distinet; much more will like
circumstances force similarly constituted nations into like expe-

dients ; nay, great legislators will think together even if the

events that suggest the thought be of the most dissimilar
character. No amount of analogy between two systems can by

itself prove the actual derivation of the one from the other.

79. Although the progress of the Anglo-Saxon system, from Fg::,“:,};‘“
the condition in which its whole organisation depends on per- ment.
sonal relations to that in which everything depends on territorial
ones, is marked at each step by some change in the royal power,
it is better described in this formula than as a progress from
democracy to monarchy, or from a democratic to an aristocratic
monarchy, or from alodialism to feudalism. The growth of
the royal power was theoretical rather than practical; what it
gained on one side, it lost on another. The king became the
"source of justice, the lord and patron of his people, the owner of the
public lands ; but he had almost immediately to part with the sub-
stantial exercise of the powers so appropriated. By the grants of
land, constantly increasing in number, the royal demesne was
continually diminished,and the diminution of royal demesne made
the taxation of the people the only available means of meeting
public emergencies. The immunities which by grant or by pre- I}u:l::l‘il{?.l?;’s
scription were vesfed in the bolders of hookland, actually with- real powers.
drew the profits and powers of jurisdiction from the source from
which they themselves emanated. The patronage or lordship
which was to unite the king more closely than ever before with
the people, was intercepted by a number of mesne lordships and
superiorities, which kept them in reality further asunder.

Edgar had perfected so far as we can see the theory of royalty. Boyal

He had collected, we are told, a fleet of not less than 3600 shlps, lngheg fte
nt in
which every summer he reviewed and exercised in circumnavi- dsar.

gating Britain, thus providing for present defence and for the

-
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maintenance of permanent discipline. The winter and spring he
devoted to judiciul circuits, in which he traversed all the pro-
vinces of the English, and accurately inquired into the observ-
ance by the magistrates of the laws of the nation and his own
decrees, that the poor might not suffer injury or oppression at
the hands of the mighty'. Possibly the tradition is brighter
than the reality, for the evil times that followed may well have
suggested an exaggeration of past blessings. -But the spirit of
Edgar's legislation is good. The preamble of his secular laws
declares that every man shall be worthy of folkright, poor as
well a8 rich; and the penalties for unrighteous judgment with
the promise of redress by the king in the last resort imme-
diately follow®. 'With his death the evil days began at once.
The strong men whom he had curbed to his service, took ad-
vantage of the youth and weakness of his sons; and internal
divisions rendered the kingdom of Ethelred an easy prey to the
Danes. The real benefit of the changes of the preceding cen-
tury fell into the hands of the great ealdormen, and through
them to the thegns. The local jurisdictions grew : the feeling
of national union which had been springing up, was thrown
back : the tribal divisions had become territorial, but they were
divisions still. The great lords rounded off their estates and
consolidated their jurisdictions: each had his own national and
ecclesiastical policy. The Mercian Elfhere banished the monks
and replaced them with married clerks ; the East Anglian Ethel-
win, God's friend, and the East-Saxon Brihtnoth, drove out
the clerks and replaced the monks®. Where ecclesiastical order
was settled by the local rulers, notwithstanding the strong hand
of Dunstan, it was scarcely to be expected that temporal liber-
ties could be sustained by Ethelred. Another Danish inroad

! Florence of Worcester, A.D. 975. Edgar's judicial circuits were copied
by Canute; Hist. Ramsey (ap. Gale), p.441: and they may have been
copied from the practice of Alfred; Asser, M. H. B. 497.

? Edgar, iii. § 1; *Volo ut omnis homo sit dignus juris publici, pauper et
dives, quicunque sit, et eis justa judicia judicentur; et sit in emenmionibua
remissio venialis apud Deum et apud saeculum tolerabilis.” The latter
clause is re-echoed in the charters of Henry I and John; and may be traced
further back in the legislation of Alfred. Introd. § 49. 7.

3 Flor. Wig. A.D. 975.
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seemed needed to restore the state of things that Edgar had
created.

80. One good result attended this apparent retrogression. Premature
There had been centralisation without concentration: all rights :ﬁﬁm
and duties were ranging themselves round the person of the king,
and there was a danger that the old local organisations might
. become obsolete, Edgar had found it necessary to renew the law
~ of the hundreds and to forbid recourse to the king’s audience
until the local means of obtaining justice had been exhausted®.

. His fleets and armies may not improbably have been organised

on a plan of centralisation. Such a tendency was almost a

~ necessity where the royal authority was becoming recognised The events
. a8 mpeml, or as limited only by a witenagemot of royal nomi- lowed his,

. nees in which no representation or concentration of local ma- the result of
. chinery had a place. The fact then that the great lords, by the Tocal divi-
extension of their own rights and the practical assertion of pgglt:l:rmlln-
independence, took to themselves the advantages of the change

and maintained their jurisdictions apart, gave a longer tenure of

life to the provincial divisions. The national unity was weak-

ened by the sense of provincial unity, and individual liberty was
strengthened against the time when the national unity should be,

not the centralisation of powers, but the concentration of all
organisation ; a period long distant and to be reached through

strange vicissitudes. In the maintenance of provincial courts and

armies was inherent the maintenance of ancient liberty.

For notwithstanding the series of developments which have ant:}n
been traced so far, the forms of primitive organisation still gene- nncmlutimn
nlly survived. The warriors of the shire, whether free men of in military
full political right, or the church vassals, or the contingents of
the great thegns, fought as men of the shire under the ealdor-
man or his officer. The local force of Devonshire and Somerset-
shire was beaten by the Danes at Penho; the East Anglians
and the men of Cambridgeshire fought apart at Ringmere;. the
men of Dorset, Wilts and Devon at Sherstone?. Even the

* Edgar, iii. § 2: ¢ Nemo requirat regem pro aliqua causa nisi domi
negetnr ei omne dignum recti vel rectum impetrare non possit.’
Flor. Wig. A.D. 1001, 1010, 1016.

P . ' .
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political attitude of the province was determined by the ealdor-
man and the thegns. The Northumbrian earl Uhtred and the
West Saxon earl Ethelmar make their separate agreements with
Sweyn, and in so doing declare their independence of Ethelred .

ermanence But still more certainly in the local courts the old spirit of

seed of new
liberties.

Growth of
national

freedom found room. The forms were the same whether the
king’s gerefa or the lord’s steward called them together: the
hundred retained its peace, the township its customs : the very
disruption of society preserved these things for the better days.
In the preservation of the old forms,—the compurgation by
the kindred of the accused, the responsibility for the wergild,
the representation of the township in the court of the hundred,
and that of the hundred in the court of the shire; the choice of
witnesses ; the delegation to chosen committees of the common
judicial rights of the suitors of the folkmoot; the need of
witness for the transfer of chattels, and the evidence of the
hundred or shirve to the title to lands ; the report of the hundred
and shire as to criminals and the duty of enforcing their pro-
duction and punishment, and the countless diversity of customs
in which the several communities went to work to fulfil the
general injunctions of the law,—in these remained the seeds of
future liberties ; themselves perhaps the mere shakings of the
olive tree, the scattered grains that royal and noble gleaners had
scorned to gather, but destined for a new life after many days
of burial. They were the humble discipline by which a down-
trodden people were schooled to act together in small things,
until the time came when they could act together for great
ones.
. 81. The growth of national character under these changes is
a matter of further interest. Although the national experience
was not enough to produce a strong and thorough feeling of
union, it had been equable and general. No part of England
was far behind any other in civilisation. The several kingdoms
had been Christianised in rapid succession, and the amalgama-
tion of the Danes had been so speedy as little to affect the

! Flor. W:g AD. 1013,
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comparative civilisation of the dlstrlcts they occupied after it Uniform

oondmon of

had once fairly begun. Northumbria had indeed never recovered Englan

the learning and cultivation of her early days, but Kent and
Wessex had retrograded nearly as much during the dark cen-
tury that preceded Alfred. The depression of national life
under Ethelred was much the same everywhere. The free man
learned that he had little beyond his own arm and the circle of

his friends to trust to. The cohesion of the nation was greatest Greatest

_ in the lowest ranges. Family, township, hundred, county held e oast

. together when ealdorman was struggling with ealdorman and the oreanise.- e

king was left in isolated dignity. Kent, Devonshire, Northumbria,
bad a corporate life which England bad not, or which she could
" not bring to action in the greatest emergencies. The witena-
* gemot represented the wisdom, but concentrated neither the
i power nor the will, of the nation.

The individual Englishman must have been formed under Effectof

! circumstances that called forth much self-reliance and little hlstgrym on

bearty patriotism. His sympathies must have run into very

i narrow and provincial channels. His own home and parish
were much more to him than the house of Cerdic or the safety
of the nation. As a Christian, too, he had more real, more
appreciable social duties than as an Englishman. He could
accept Sweyn or Canute, if he would be his good lord and not
change the laws or customs that regulated his daily life. There
was a strong sense of social freedom without much care about
political power. It was inberent in the blood. Caesar had
seen it in the ancient German, and the empire of Charles and
Otto strove in vain to remodel it in the medieval aggregation
of the German-speaking nationalities ; Bavarian, Saxon, Fran-

" conian, Swabian, were even less inclined to recognise their unity
than were the nations which now called themselves English.

The form. however which this tendency took in the Anglo-Saxon Contrast

of the eleventh century, is distinct from the corresponding phases
of French and German character. The Frenchman can indeed
scarcely be said as yet to have developed any national character; or
rather the heavy hand of Frank supremacy had not so far relaxed
' its pressure as to allow the elastic nature of the Gallic element
P2
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to assert itself; and the historical Frank of the age is still for
the most part German. The territory itself scarcely ventures
to take a collective name, and resembles the Gallia of Caesar
more than that of Honorius. But the new life that is growing
up is city life, and the liberties at which it grasps are collective
rather than individual privileges. The rural populations of
France are, as they were in the latter days of Roman rule, and
as they continued to be more or less until the revolution, a
people from whom social freedom had so long departed that it
was scarcely regretted, scarcely coveted; to whom Christianity
had brought little more than the idea of liberty in another life
to be waited for and laboured for in the patient endurance of
the present. The true life was in the towns, where, in the in-
terests of commerce, or under the favour of some native lord
temporal or spiritual, or under the patronage of a king who
would fain purchase help on all sides against the overwhelming
pressure of his too powerful friends, in the guild and the com-
mune, men were making their puny efforts after free action.
But this life had scarcely reached the surface: the acts of
kings and councils fill the pages of history. Law was either
slowly evolving itself in the shape of feudal custom, or resting
on the changeless rock of Roman jurisprudence: the one um-
conscious of its development and calling forth no active partici-
pation in the people, the other subject to no development at all.
Even the language has scarcely declared itself, except in the
fragments of courtly minstrelsy.

The contrast between the Englishman and the native German
is not so strong. The disruptive tendency in the English state is
little connected with primitive national divisions. There is little
evidence to show that the people in general felt their nationality as
West Saxons or Mercians, however much they might realise their
connexion as Yorkshiremen or men of Kent. The Saxon and
Bavarian of the continent had each their national policy : their
national consciousness was so strong that, like that of the Irish, it
constantly impressed itself even upon alien rulers. The Saxon
emperor made his nearest kinsman duke of Bavaria only to dis-
over that he had made his son or brother & Bavarian instead of
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making the Bavarians loyal. The Swabian emperor sent a Strength of
Swabian duke to Saxony in the ides that the Saxoms would 310:13113 o
cling rather to the emperor than to an alien governor ; but the the Ger- —
Swabian duke became forthwith a Saxon, and the loyalty that ™™
was called forth was devoted entirely to the adopted ruler.

And these nations had their political and ecclesiastical aims;

the Saxons preferred the pope to any emperor but a Saxon one.

The Bavarians were ready to give up the empire altogether if

they might have a king of their own. In both there was a sin-

gular development of personal loyalty with a distinctly national And of
aim in the politics of the empire. But in the Anglo-Saxon P:m
history there is an equally singular lack of personal loyalty,

and a very languid appreciation of national action. Such loyalty

as really appears is loyalty to the king, not to the provincial

rulers whom they saw more closely and knew better. The

poetic lamentations of the chronicler over the dead kings,

may perhaps express the feeling of the churchmen and the
courtiers, but have nothing to answer to them in the case of

the provincial rulers. The great earls had not, it would seem,

an hereditary hold upon their people; and although they had
political aims of their own, these were not such as the people

could sympathise with. The popularity of Harold the son of
Godwin is only an apparent exception : it was won indeed by his
personal gifts and his ubiquitous activity, but carried with it

no feeling of loyalty. Much even of that higher sentiment which Languid

was bestowed on his kingly career was retrospective; they valued ?egss?‘fm-d
him most when he was lost. Throughout, the connexion between p%.ytﬂo{isl;n
amol (-]

patriotism and loyalty, such patriotism and loyalty as exist, seems English.
to want that basis of personal affection which is so natural and
necessary to it. It is not on national glories, but on national
miseries that the Chronicler expatiates ; and the misery brings
out, perhaps more than necessary, the querulous and helpless
tone of national feeling ; a tone which no doubt is called forth
by the oppressions of the Norman regime, but which might,
under the same circumstances, in the mouths of other men,
have been exchanged for one of very different character: the
song of the people emulous of ancient glories, girding itself up
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for a strong and united effort after liberty. There is no breath
of this in the English remains of the eleventh century, and the
history of the ill-contrived and worse executed attempts to shake
off the yoke of the Conqueror, proves that there was little life
of the kind. Yet there was life; although it lay deep now, it
would be strong enough when it reached the surface : nor had
the Conqueror any wish to break the bruised reed.

The lack of political aims which might give a stimulus to
provincial patriotism, was not compensated by ecclesiastical
partisanship, although the struggle between the seculars and
regulars does fill a page in English history to the loss it may
be feared of more imp