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OF LAWS IN RELATION TO COMMERCE, CONSIDERED
IN ITS NATURE AND DISTINGTIONS.

CHAP L
Of Commerce.

HE following fubje@s deferve to be treated
in a more extenfive manner than the nature
of this work will permit, Fain would I glide down
a gentle river; but I am carried away by a tor-
rent. N e
Commerce is a cure for the moft deftru&ive pre-
judices ; for itis almoft a general rule, that where.
ever we find agreeable manners, there commerce
flourithes ; and that wherever there is ‘commerce,
there we meet with agreeable manners.
Let us not be aftonithed, then, if our manners are
now lefs favage than formerly. Commerce has every
Vor. II, B where
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where diffufed a knowledge of the manners of all na-
tions; thefe are compared one with another, and from
this comparifon arife the greateft advantages.

“Commercial laws, it ‘may be faid, impreve man-
ners, for the fame reafon as they defiroy them. They
corrupt the pureft morals#*; this was the fubje& of
Plato’s complaints : and we every day fee, that they
polith and refine the moft barbarous.

C HA P IL
Of the Spirit of Commerce.

PEACE s the natural effe of trade. Two nations
who traffic with each other become reciprocally de-
pendent ; for if one has an intéreft in buying, the
other has an intereft in felling ; and thus their union
is founded on their mutual neceffities.
~ But if the {pirit of commerce unites nations, it
does not'in the fame manner ubite individuals. We
fee, that in - countries where the people move only
by the fpirit of commerce, they make a traffic of all
the humane, all the moral virtues: the moft trifling .
things, thofe which hymanity would demand, are
there done, or there given, only for money.

. The fpirit of trade produces in the mind of man
a certain fenle of exaé juftice, oppofite on the one
hand to robbery, and on the other to thofe maral
virtues whith forbid -our always adhering rigidly to
the'rules of private intereft, and'fuffer us to neglect this
for.the advantage-of others. .
. IS .
. % -Cafar.faid of thg-Gauls, that they were fpoiled by the neighbour-
bood and the commerce of Marfeilles ; jnfomuch that they who formerly
dlways ‘congquered the Germans, were now become inferior to them, War
of the Gaulsy b, 6. T C
| Holladd, ~ "~ I "
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~ The total privation of trade, on the contrary,
produces robbery, which Ariftotle ranks in the num-
ber of means of acquiring: yet it is not at all incon-
fiftent with cerrain moral virtues Hofpitality, for
inftance, is moft rare in trading countries, while it
is found in the moft admirable perfeftion among na-
tions of vagabonds.

It is a facrilege, fays Tacitus, for a German to
fhut his door againft any man whomfoever, whether
known or unknown. -He who has * behaved with
hofpitality to a ftranger, goes to fhew him another
houfe where this hofpitality is alfo practifed ; and he
is there received with the fame humanity. But when
the Germans had founded kingdoms, hofpitality was
become burthenfome. This appears by two laws of
the 4 code of the Burgundians; one of which in-
flited a penalty on every barbarian, who prefumed
to fhew a firanger the houfe of 2 Roman; and the
other decreed, that whoever received a ftranger thould
be indemnified by the inhabitants, every one being
obliged to pay his proper proportion.

C H A P 111,
of the Poverty of the People.

THERE are two forts of poor; thofe who are
rendered fuch by the feverity of the government ;
thefe are indeed incapable of performing almoft any
great a&tion, becaufe their indigence is a confequence of
their flavery. Others are poor, only becaufe they either
defpife, or know not the conveniencies of life ; and

®Et qui modo hofpes fuerat, monfirater hofpitii. De grorib, Germ. Vid,
Ga=far, de bello Gal. lib, 6,

1' Tit’ 3;.

B2 ) ~ thefe
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thefe are capable of accomplithing great things,
becaufe their poverty conflitutes a part of their li-
berty,

CHAUP 1V,
Of Commerce in different Governmenis.

TRADE has fome relation to forms of govern-
ment. In a monarchy it is generally founded on
luxury ; and though it be alfo founded on real wants,
yet the principal view with which it is carried on, is to
procure every thing that can contribute to the pride,
the pleafure, and the capricious whimfies of the na-
tion. In republics, it is commonly founded on ceco-
nomy. Their merchants having an eye to all the
nations of the earth, bring from one what is wanted
by another. 1Itis thus that the republics of TFyre,
Carthage, Athens, Marfeilles, Florence, Venice, and
Holland, engaged in commerce,

This kind of traffic has a natural relation to a re-
publican government ; to monarchies it is only occa-
fional. For as itis founded on the praétice of gain-
ing little, and even lefs than other nations, and of
remedying this by gaining inceffantly ; it can hardly
be carried on by a people {fwallowed up in luxury ;
who fpend- much, and fee nothing but objets of
grandeur. ) ' \

Cicero was.of this opinian, when he {o juftly faid ¥,
¢¢ that he did not like that the fame people thould be
¢ at once both the lords and factors of the whole
¢¢ earth.” Forthis wouldindeedbeto fuppofe, that every
individual in the ftate, and the whole ftate colle&ively,
had their heads conftantly filled with grand views,

# Nolo gundum populum jmperatorem & portitorem cffe terratum,

and
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and at thé fame time with fmall ones; which isa
contradiction.

Not but that the moft noble enterprifes are com-
pleated alfo in thofe ftates which fubfift by cecono-
mical commerce : they have even.an intrepidity not
to be found in monarchies. And the reafon is this:

One branch of commerce leads to another ; the
{mall to the moderate, the moderate fo the great;
thus he who bas gratified his defire of gaining a
little, raifes himfelf to a fituation in which he is not
lefs defirous of gaining a great deal.

Befides, the grand enterprifes of merchants are
always neceffarily conneted with the affairs of the
public. But in monarchies, thefe public affairs give
as much diftruft to the merchants, as in free flates
they appear to give fafety. Great enterprifes there-
fore, 1n commerce, are not for monarchical, but for
republican governments.

In thort, an opinion of greater certainty, as to the
-pofleffion of . property in. thefe ftates, makes them
undertake every thing. They. flatter themfelves with
the hopes of receiving great advantages from the
fmiles of fortune, and. thinking themielves fure of
what they have already acquired, they boldly expofe
it, in order to acquire more ; rifking nothing but as
the means of obtaining.

I do not pretend to fay that any monarchy is entirely
excluded from an ceconomical commerce ; but of
its own nature it has lefs tendency towards it : neither
do I mean that the republics, with which we are ac-
quainted, are abfolutely deprived of the commerce
of luxury ; but it is lefs conneed ‘with their con-
ftitution. , ) i
~ With regard to a defpotic ftate, there is no.occafion
to mention 1t. A general Rule: A nation in flavery
labours more to preferve than to acquire; a free
- nation, more to acquire than to preferve.

B3 CHAP.
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C H A P. V.

Of Nations that bave entered into an wconomical Com-
merce.

MARSEILLES, a neceflary retreat in the
-midit of a tempeftuous fea; Marfeilles, a harbour
which all the winds, the thelves of the fea, the dif-
pofition of the coafts, point out for a landing-place,
became . frequented by mariners! while the fteri-
lity * of the adjacent country determined the citi-
zens to an ceconomical commerce. It was neceffary
that they fhould be laborious, to fupply what na-
ture had refufed ; that they fhould be juft, in order
to live among barbarous nations, from whom they
were to derive their profperity ; that they fhould. be
moderate, to the end that they mightalways tafte the
fweets of a tranquil government ; in fine, that they
-fhould be frugal in their manners, to enable them to
fubfit by trade, a trade the more certain, as it
was lefs advantageous,

We every where fee violence and oppreffion give
birth to a commerce founded on ceconomy, while
men are confirained to take refuge in marthes, in
ifles, in the fhallows of the fea, and even on rocks
themfelves. Thus it was, that Tyre, Venice, and
thecities of Holland, were founded. Fugitives found
there a place of fafety. It was neceffary that they
fhould fubfift; they drew therefore their fubfiftence
from all parts of the world.

C H A P VI.

Some Effects of an extenfive Navigation.

I T fometimes happens that a nation, when en-
gagedin an ceconomical commerce, having need of

* Juftiny L, 43,¢. 30

the
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the merchandizes of cne country, which ferve as a
capital or flock for procuring the commodities of
another, 1s fatisfied with making very little profits,
and frequently none at all, in trading with the former,
in expectation of gaining greatly by the latter. Thus,
when the Dutch” were almoft the only nation that
carried on the trade from the South to the North of
Europe ; the French wines, which they imported to
the North, were in fome meafure only a capital or
flock for conducting their commerce in that part of
the world. “

- Itis a known fa&, that there are fome kinds of
merchandize in Holland, which, though imported
from afar, fell for very little more than they coft
upon the fpot. They account forit thus: a captain
who has occafion to ballaft his thip, will load it with
marble ; if he wants wood for ftowage, he will buy
it; and provided he lofes nothing by the bargain, he
will think himfelf a gainer, Thus it is that Holland
has its quarries and its forefts. c

- Further, it may happen fo, that not only a com-
merce which brings ip nothing, fhall be ufeful ; but
even a lofing trade fhall be beneficial. I have heard it
affirmed in Holland, that the whale-fithery in general
does not anfwer the expence : butit muft be obferved,
that the perfons employed in building the fhips, as
alfo thofe who furnith the rigging and provifions, are
jointly concerned in the fithery. Should they happen
to lofe in the voyage, they have had a profit in fitting
out the veflel. This commerce, in fhort, is a kind of
‘lottery, and every one is allured with the hopes of
a prize. Mankind are generally fond of gaming ;
and even the moft prudent. have no averfion to it
‘when the difagreeable circumitances attending it, fuch
as diffipation, anxiety, paffion, lofs of time, and
even of life and fortune, are ‘c‘o\nceale‘d from their

view.
Bg CHAP.
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C'H AP VI
The Spirit of England, with refpect to Commerce.

THE tariff, or cuftoms of England, are very
unfettled, with refpet to other nations; they are
changed, in fome meafure, with every parliament,
either by raking off particular duties, or by impofing
new ones. They endeavour by thefe means {till to
preferve their independence. Supremely jealous with
refpect -to trade, they bind themfelves but little by
treaties, and depend only on their own laws,

Other nations have made the interefts of com-
merce yield to thofe of politics; the Englith, on the
contrary, have ever made their political interefts
give way to thofe of commerce.

They know better than any other people upon
earth, how to value at the fame time thefe three
great advantages, religion, commerce and liberty.

C H AP VIL

In what manner the wconomical Commerce has been
~ Jometimes refirained.

"IN feveral kingdoms laws have been made, ex-
tremely proper to'humble the ftates that have entered
into the ceconomical commerce. They have forbid
their importing” any merchandifes, except the pro-
‘du&t of théir “refpective " countries; and have per-
mitted them to traffic only 'in veffels built in the
kingdom to which they brought their commodities.
- It is neceffary that the kingdom which impofes
thefe laws fhould itfelf be able eafily to engage in
E C " commerce ;
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commerce ; otherwife it will, at leaft, be an equal
fulferer. It is much more advantageous to trade with
a commercial nation, whofe profits are moderate, and
who are rendered in fome fort ‘dependent by the af-
fairs of commerce ; with 2 nation, whofe larger views,
and whofe extended trade epables them o difpofe
of “their fuperfluou§ merchandifes; with a wealthy
nation, ‘who can take off many of their commodi-
tiés, and makethem a quicker return in Tpecie; with
4 nation under 4 kind of neceffity to be faithful, pz}-
cific from principle, and that Teeks to gain, and not
to conquer ; it is much begter, I fay, to trade with
fuch a nation, than witlt others, "their conftant rivals,
who will neyer grant fuch great advantages.

CH AP IX

Of the Probibition of Commerce.

IT is a true maxim, that one nation thould
never exclude another from trading with it, except
for very great’ reafons. The Japanefe trade only
with two nations, the Chinefe and the Dutch. The
# Chinefe gain a thoufand per cent, upon fugars, and
fometimes 'as much by the goods they take in ex-
change. 'The Dutch make nearly the fame profits.
Every naticn that aéts upon Japanefe principles muft
neceffarily be deceived ; for it is competition which
fets 2 juft value on merchandifes, and eftablithes the

relation betwéen them, .
‘Much lefs. ought 3 ftate to lay. itfelf under an
obligation of felling its manufactures only to a
fingle nation, under a pretence of their taking all at
acertain price. The Poles, in this manner, difpofe

* Du Halde, vol, 2. p-70.

- of
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of their corn to the city of Dantzic; and feveral
Indian princes have made a like contra@ for their
fpices with the Dutch .  Thefe argreements are
proper only for a poor nation, whofe inhabitants are
fatisfied to forego the hopes of enriching themfelves
provided they ‘can be fecure of a certain fubfiftence ;
or for pations, whofeflavery confifts either in re-
nouncing the ufe of thofe things which nature has‘
given them, or in being obliged to fubmit to a dif-
advantageous commerce.

C H AP X

An Inflitution adapted to eeconomical Commerce.

IN ftates that carry oh an ceconomical commerce,
they have luckily eftablithed banks, which by their
credit have formed a new fpecies of wealth; but it
would be quite wrong to introduce them into govern-
ments, whofe commerce is founded only in luxury.
The ere&ing of banks in countries governed by an
abfolute monarch, fuppofes money on the one fide,
and on the other power ; thatis, on the one hand, the
means of procuring every thing without any power,
and on the other the power, without any means of
procuring atall. In a government of this kind, none
but the prince ever had, or can have a treafure; and
wherever there is one, ‘it no fooner becomes great,
than it becoms the treafure of the prince.

For the fame reafon, all affociations of merchants,
in order to carry on a particular commerce,~are fel-
dom proper in abfolute governments. The defigh of
thefe companies is to give to the wealth of private per-
fons the weight of public riches. But, in thofe govern-
‘meats, this weight can be found only in the prince.

- 4 This was firft eftablifhed by the Portuguefe,-Fr, Pirard's wopages, chap.

X5 part 2.
Nay,
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Nay, they are not even always proper in ftates en-
gaged in ceconomical commerce ; for, if the trade
be not {6 great as to furpafs the management of par-
ticular perfons, it is much better to leave it open,
than by exclufive privileges, to reftrain the liberty of
commerce, ' '

CHAP XL
The fame Subjet continued. = .

.. A FREE, port may be eftablithed in the dominions
of ftates whofe commerce is ceconomical. That
ceconomy in the government, which always attends
the frugality of individuals, is, if I may fo exprefs
myfelf, the foul of its ceconomical commerce, The
lofs it {uftains with refpet to cuftoms, it can repair
by drawing from the wealth and induftry of the re-
public. But in 2 monarchy, aftep of this kind muft
be oppofite to reafon; for it could have no other effe&,
than to eafe luxury of the weight of taxes. This
would be depriving itfelf of the only advantage that
luxury can procure, and of the only curb which, in
a conftitution like this, it is capable of receiving.

CH AP XII.

Of the Freedom of Commerce.

THE freedom of commerce is not a power granted
to the merchants to do what they pleafe: This
would be more properly its flavery. 'The conftraint
of the merchant is not the conftraint of commerce.
It is in the freeft countries that the merchant finds

innumerable obftacles ; and he is never lefs croffed
by laws, than in a country of flaves. '

3 England
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. England prohibits the exportation of her wool 3
¢oals muft be brought by fea to the capital ; no horfes,
gxcept geldings, are allowed tobe exported ;' and the
veflels* of her colonies, trading to Europe, muft take
in water in England. The Englith confirain the mer-
chant, ‘but it is in favour of commerce.

C H A P XIIL
What it is that deftroys this Likerty.

WHEREVER commerce fubfifts, cuftoms are
eftablithed. Commerceis the exportation and impor-
tation of merchapdifes, with a view to the advantage
of the fiate: Cuftoms are a certain right over this
fame exportation and importation, founded alfo on
the advantage of the ftate. From hence it becomes
neceflary, that the ftate thould be neuter between. its
cuftoms, and its. commerce, that neither of thefe two -
interfere with each other ;: and then the inhabitants
enjoy a, free commerce.

" The farming of the cuftoms deftroys commerce by
its injuftice and vexations, as well as by the excefs of
the impofts ; but, independént of this, it deftroys it
even more by the difficulties that arife from it, and
by the formalities it exadls. In England, where the
cufloms are managed by the king’s officers, bufinefs
1s negotiated with afingular dexterity : one word of
writing accomplifthes the greateft affairs. The mer-
chant need not lofe an infinjte deal-of time ;- he has
no occafion for a particular commiffioner; either to
obviate all the difficulties of the farmers, or-to fiib-
mit to them, o "

* A& .of navigation, 1660, It is only in the . time of war, thag,thr,;::p-
chants of Bofton and Philadglphiadend their veflels dire@ly to the Mediteriancan.

CHAP.
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C H A P.  XIV.

The Laws of Gommerce conceining the Confiftation of
C Merchandifes.

'THE Magna Charta of England forbids the'feizing
and confifcating, in cafe' of war, the éffedis o
foreign merchants, excépt by way of reprifals. It is
an honour fo the -Englifh nation, they have made this
one of the articles of their Fberty. o

In the late war bétween Spain-and Engldnd, the
former ‘made & *law, which punithéd with ‘déath
thofe who brought Englith merchandifes into the do-
minions of Spain ; and the fime penalty on thofe who
carried Spanith - merchidandifes info England. . An
ordinaniee like this cannot, I believe, find 4 precederit
in any laws but thofe of Japan. It equally thocks
humanity, the fpiritof commerce, and:the harmony
which ought to fubfift in the proportion of penalties ;
it confounds all our- ideas, making that a crime
againft the ftate, which is only a violation of civil

politys -
C H AP XV
O Jeizing the Perfons of Merchants.

SOLON fmade a-law,- that-the Atlenians fhould
no:foriger feize the Body for civil debts. This' law
he} received from Egypt. It had been madé by
Bocceoris, and renewed by Sefoftris, ;

Thislaw isextrenmely good, with réfpeto the ge-

* Publifhed at Cadiz, in March 1740, )
% Plutarch,, in’his treatife agaiaft lending upon ufury.
. 1 Diodérts, book i part 2, chap. 3.
nerality
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nerality of civil § affairs; but there is fufficient rea-
fon for its not being obferved in thofe of commerce.
For, as merchants are obliged to entruft large fums,
“frequently for a very thort time, and to’ pay money
as well as to receive it, there is-a neceffity, that the
debtor thould conftantly fulfil his engagements at the
time prefixed; and hence it becomes neceflary to lay
a conftraint on his perfon,

In affairs relating to common civil contrafts, the
law ought not to permit the feizure of the perfon ;
becaufe the liberty of one citjzen is of greater impor-
tance to the public, than the eafe or profperity of an-
other. But in conventions derived from commerce,
the law ought to confider the public profperity as of
greater importance than the liberty of a citizen;
_ which, however, does not hinder the reftri€tions and
limitations that humanity and good policy demand.

C H AP XVL

* An excellent Lew.
ADMIRABLE is that law of Gcneva, which

excludes from the magiftracy, and even from
the admittance into the great council, the children
of thofe who have lived or died infolvent, except they
have difcharged their father’s: debts. It has this
effect ; it gives a confidence in the merchants, in the
magiftrates, and in the city itfelf.” There the credit
of the individual has flill all' the weight of publie
credit.

§ The Greek legiflators were to blame in preventing the arms and plough of
any man from being taken in pledge, and yet permitfing the taking of tht man
bimfelf.  Diodorus, book i. part 2. chap. 3. »

CHAP,
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C H AP XVIL
A Law of Rbodes.

THE inhabitants of Rhodes went further. Sextus
Empiricus * obferves, that among thofe people, afon
could not be excufed from paying his father’s debts,
by renouncing the fucceffion. This law of Rhodes
was calculated for a republic, founded on commerce.
Now I am inclined to think, that reafons drawn from
commerce itfelf thould make this limitation, that
the debts contradted by the father, fince the fon’s
entering into commerce, thould not affet the eftate
or property acquired by the latter. A merchant ought
always to know his obligations, and to fquare his
condu&t by his circumftances and prefent fortune.

cC H A P. XVIIL
Of the Fudges of Commerce. ‘
'XENOPHON, in his book of revenues, would

have rewards given to thofe overfeers of commerce, .
who difpatched the caufes breught before them with
the greateft expedition. He was fenfible of the need
of our modern jurifdiétion of a conful. T

The affairs of commerce are but little fufceptible
of formalities, They are the actions of a day, and
are every day followed by others of the fame nature,
Hence it becomes neceffary, that every day they
fhould be decided. Itis otherwife with thofe ac-
tions of life which.have a principal influence on fu-
turity, butrarely happen. We feldom marry more

L

/% Hypotipofes, book 1. chap. 14
than
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than once; deeds and wills are not the work of
every day : we are but once of age.

Plato #{ays, that in 4 city where there is no ma-
ritime commerce, there ought not to be above half
the number of civil laws : This is very true. Com-
merce brings into the fame country different kinds of
people ; it introduces alfo a great number of con-
traflts, dand of fpecies of wealth; with various ways
of gcquiringit. | _ ,

Thus in a trading city, there are fewer judges,
and more laws.

¢ H AP XX
?IZﬂt 4-Prince ought not fo engage éimjélf in‘C"o»zfiz'erce.

THEOPHILUS - feeing a veflel laden with
merchandifes for his wifé Theodora, ordered it to
be burnt, ¢ I am Emperor,” faid he, * and you
‘“ make me the mafter of a galley : By what means
¢¢ fhall thefe poor men gain a livelihood, if we take
¢ their trade oiit of their hands?” He might have
addéd, Who fhall ¢ Bounds to us, if We moiopo-
lize all to outfélves?. Who fhall oblige us' to fulfil
our enpagénients? Our courtiers will folloW otir ex-
ample ; they will be nfore greedy, and' moré dnjuft
thin we: Thé péople havé foiile confidende in our
juftice 5 théy will Kave nohe in our opulénce’: AlY
thefé numeroiss dutiés, which are theé caife of théir
waits), ate Certdin’ proofs of otirs.

# Of' Laws, book 8. + Zonaras,

CHAP,
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C H A-P. XX
The Jame Subject continued.

WHEN the Portuguefe and Caflilians bore
fway in the Eaft Indies, commerce had fuch opu-
lent branches, that their princes did not fail to feize
them. This ruined their fettlements in thofe parts
of the world.

The viceroy of Goa granted exclufive privileges to
particular perfons. ‘The people had no confidence in
.thefe men, and the commerce declined, by the per-
petual change of thofe to whom it was entrufted ;
nobody took care to improve it, or to leave it entire
to his fucceflfor. In thort, the profit centered in a
few hands, and was not fufficiently extended.

A CHAUP XXL
Of the Commerce of the Nobility in a Monarchy.

IN a monarchical government, it is contrary to the
fpirit of commerce, that any of the nobility fhould be
merchants. ¢ This,” faid the Emperors * Honorius
and Theodofius, ¢ would be pernicious to cities’; and
“ would. remove the facility of buying and felling
‘ between the merchants and the plebeians.” :

It is contrary to the {pirit of monarchy, to admit
the nobility into commerce. The cuftom of fuffer-
ing the nobility of England to trade, is one of thofe
things which has there moftly contributed to weaken
the monarchical government.

t Leg. nobiliores cod, de comm. et leg, ult, de refcind. vendit,

Vor. I C CHAP,
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C H AP XXIL
- A fingular- Reflection.

PERSONS, firuck with the pra&tice of fome
ftates, imagine, that in France they ought to make
‘laws to engage the nobility to enter into commerce.
But thefe laws would be the means of deftroying the
-nbbility, without being of any advantage to trade.
The practice of this country is extremely wife ; mer-
chants are not nobles, though they may become fo :
they have the hopes of obtaining a degree of no-
‘bility, unattended with its actual inconveniencies.

here is no furer way of being advanced above their
profeflion, than to manage it well, or with fuccefs ;
the confequence of which is generally an affluent
fortune. '

Laws which oblige every one to continue in his
profeflion, and to devolve it to his children, neither
are nor can be of ufe in any but * defpotic king-
doms, where no body either can, or ought to have,
emulation. ~ o

* Let none fay, thatevery one will fucceed better in
his profeffion, when he cannot change it for another.
I fay, that a perfon will fucceed beft, when thofe who
have excelled hope to arife to another. A

The poffibility of purchafing honour with gold,
encourages many merchants to put themfelves in
-circumftances by which they may attdin it. Ido not
-take upon me to examine the juftice of thus barter-
ing for money the price of virtue. There ate go=
~wernments where this may be very ufeful.

In France, the dignity of the long robe, which
places thofe who wear it between the great nobility

# This is actually very often the cafe in fuch governments.

and
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and the people, and without having fuch fhining ho-
nours as the former, has all their privileges ; a dig-
nity which, while this body, the depofitary of the
laws, is encircled with glory, leaves the private
members in 2 mediocrity of fortune; a dignity, in
which there are no other means of diftinétion, but by
a fuperior capacity and virtue, yet which fill leaves
in view one much more illuftrious : The warlike no-
bility likewife, who conceive that, whatever degree
of wealth they are poflefled of, they may flill increafe
their fortunes ; who are athamed of augmenting, if
they begin not with diffipating their eftates; who
always ferve their prince with their whole capital
flock, and, when that is funk, make room for others
who follow their example; who take the field that they
may never be reproached with not having been there;
who, when they can no longer hope for riches, live
in expectation of honours, and, when they have not
obtained the latter, enjoy the confolation of having
acquired glory : all thefe things together have ne-
ceflarily contributed to augment the grandeur of this
kingdom ; and, if for two or three centuries it has
been inceflantly increafing in power, this muft be at-
tributed not to fortune, who was never famed for
conftancy, but to the goodnefs of its laws,

C H A P. XXIL

To what Nations Commerce is prejusicial,

RICHES confift either in lands, or in moveable
effects. The foil of every country is commonly
poffefled by the natives. The laws of moft flates
render foreigners unwilling to purchafe their lands;
and nothing but the prefence of the owner im-
proves them : this kind of riches therefore belongs
to every ftate in particular. But moveable effeéts, as

Cz money,
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money, notes, bills of exchange, ftocks in companies,
veflels, and in fine all merchandifes, belong to the
whole world in general; in this refpect it 1s com-
pofed of but one fingle ftate, of which all the fo-
cieties upon earth are members. The people who
poffefs more of thefe moveable effects than any other
on the globe, ate the moft opulent. Some ftates have
an immenfe quantity, acquired by their commodities,
by the labour of their mechanics, by their induftry,
by their difcoveries, and even by chance. The ava-
rice of. nations makes them quarrel for the moveables
of the whoie univerfe. If we could find a flate fo
unhappy, as to be deprived of the effe@s of other
countries, and at the fame time of almoft all its own,
the proprietors of the lands would be only planters
to foreigners. This ftate, wanting all, could aequire
nothing ; therefore it would be much better for the
inhabitants not to have the leaft commerce with any
nation upon earth ; for commerce, in thefe circum-
ftances, muft neceflarily lead them to poverty.

A country, that conftantly exports fewer manu-
faGtures or commodities than it receives, will foon
find the balance finking ; it will receive lefs and lefs,
until, falling into extreme poverty, it will receive no-
thing atall, '

In trading countries, the fpecie which fuddenly
vanithes quickly returns, becaufe thofe nations that
have received itare its debtors; but it never returns
into thofe ftates of which we have juft been fpeaking,
becaufe thofe who have received it owe them no-
thing. ‘

Poland will ferve us for an example. It has fcarce-
ly any of thofe things which we call the moveable
effects of the univerfe, except corn, the produce of
its lands. Some of the lords poflefs entire provinces;
they opprefs the hufbandmen, in order to have
greater quantities of corn, which they fénd to ftran-

gers,
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gers, to procure the fuperfluous demands of luxury.
If Poland had no foreign trade, its inhabitants would
be more happy. The grandees, who would have only
their corn, would give it to -their peafants for fub-
fiftence ; as their too extenfive eftates would- become
burthenfome, they would divide them amongft their
peafants ; every one would find fkins or wool in their
herds or flocks, fo that they would no longer be at an
immenfe expence in providing cloaths ; the great,
who are ever fond of luxury, not being able to find
it but in their own country, would. encourage the la-
bour of the poor. This nation, I affirm, would then
become more flourithing, at leaft, if it did not be-
come barbarous ; and this the laws might eafily pre-
vent.

Let us next confider Japan. The vaft quantity of
what they receive, is the caufe of the vaft quan-
tity of merchandifes they fend abroad. Things are
thus in as nice an equilibrium, as if the importation
and exportation were but fmall. Befides, this kind
of exuberance in the flate is productive of a thoufand
advantages: there is a greater confumption, a greater
quantity of thofe things on which the arts are ex-
ercifed ; more men employed, and more numerous
means of acquiring power: exigencies may alfo
happen, that require a fpeedy affiftance, which fo
opulent a ftate can better afford than. any other.
It is ‘difficult for a country to avoid having fuper-
fluities : but it is the nature of commerce to render
the fuperfluous ufeful, and the ufeful neceffary.
The ftate will be therefore able to afford neceffaries
toa much greater number of fubjets. .

"Let us fay then, that it is not thofe nations who
have need of nothing, that muft lofe by trade; it is
thofe who have need of every thing. It is not fuch
people as have a fufficiency within themfelves, but

C3 thofe
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thofe who are moft in want, that will find an ad-
vantage in putting a flop to all commercial inter-
courfe.

B OO K XXL

OF LAWS RELATIVE TO COMMERCE, CONSIDERED

IN THE REVQLUTIONS IT HAS MET WITH IN
THE WORLD,

CHAP L
Some general Confiderations.

HOUGH commerce be fubjet to great revo-

lutions, yet it is poffible that certain phyfical

caufes, as the quality of the foil or the climate, may
fix its nature for ever.

We at prefent carry on ‘the trade of the Indies
merely by means of the filver which we fend thither,
The * Romans carried annually thither about fifty
millions of fefterces; and this filver, as ours is at
prefent, was exchanged for merchandifes which were
‘brought to the weft.  Every nation, that ever traded
to the Indies, has conftantly carried bullion, ‘and
brought merchandifgs in return.

It is Nature itfelf that produces this effe®. The
Indians have their arts adapted to their manner of liv-
ing, Our luxury cannot be theirs, nor theirs our
wants Their climate neither demands nor permits
thm“dly any thing which comes from us, They goin

¥ Pliny, lib, vi. oap, 23,
a-great
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a great meafure naked : fuch cloaths as they have the
country itfelf furnithes ; and their religion, which is
deeply rooted, givesthem an averfion for thofe things
that ferve for our nourifiment. They want, there-
fore, nothing but our bullion, to ferve as the me-
dium of value, and for this they give us merchan-
difes in return, with which the frugality of the peo-
ple, and the nature of the country, furnithes them in
great abundance. Thofe ancient *authors, who have
mentioned the Indies, defcribe them juft as we now
find them, as to their policy, cuftoms, and manners.
The Indies have ever been the fame Indies they are
at prefent ; and, in every period of time, thofe who
traded to that country muft carry {pecie thither, -and
brought none in return. o

CH AP IL
Of the People of Africa.

THE greateft part of the people on the coaft of
Africa are favages and barbarians. The principal
reafon, I believe, of this is, becaufe the fmall coun-
tries capable of being inhabited, are feparated from
each other by large and almoft uninhabitable traéts
of land. They are without induftry or- arts, They
have gold in abundance, which they receive imme-
diately from the hand of nature. Every civilized ftate
is therefore in a condition to traffic with them to ad-
vantage, by raifing their efteem for things of no
value, and receiving a very high price in return.

* Sce Pliny, book vi. chap 19. and Strabo, book xv,

Ca4 CHAP.
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C H A P 111,

That the wants of the People in the South are different
from thofe of the North.

In Europe, there is a kind of balance between the
fouthern and northern pations. The firft have every
convenience of life, and few of its wants : the laft have
many wants, and few conveniencies. To one, nature
has given much, and demands but little ; to the other,
the has given but little, and demands a great deal.
The equilibrium is maintained by the lazinefs of the
fouthern nations, and by the indufiry and -adtivity
which fhe has given to thofe in the north. The
latter are obliged to undergo exceffive labour, without
which, they would want every thing, and degenerate
into barbarlans This has naturalized flavery to the
people of the fouth : as they can eafily difpenfe with
riches, they can more eafily difpenfe with liberty.
But the people of the north have need of liberty, for
this can beft procure them the means of fatisfying all
thofe wants which they have received from nature.
The people of the north, then, are ina forced ftate, if
they are not either free or barbarians. Almoft all the
people of the fouth are, in fome meafure, in a ftate of
violence, if they are not flaves,

CH AP Iv,

The principal Difference between the Commerce of the
Ancients and the Moderns.

The world has found itfelf, from time to time, in
different fituations 3 by which the face of commerce
has been altered, T he trade of Europe is, at prefent,
carried on principally from the north to the fouth;
‘and the difference of climate is the caufe that the
feveral naucms have great occafion far the merchan-

dizes
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dizes of each other. For example, the liquors of the
fouth, which are carried to the north, form a com-
merce little known to the ancients. Thus the burthen
of veffels, which was formerly computed by meafures
of corn, is at prefent determined by tons of liquor.

The ancient commerce, fo far as it is known to us,
was carred on from one port in the Mediterranean to
another : and was almoft wholly confined to the fouth.
Now the people of the fame climate, having nearly
the fame things of their own, have not the {fame need
of trading amongft themfelves as with thofe of a diffe-
rent climate. - The commerce of Europe was there-
fore formerly lefs extended than at prefent.

This does not at all contradi® what I have faid of
our commerce to the Indies: for here the prodigious
difference of climate deftroys all relation between their
wants and ours.

C H A P. V.
Other Differences.

COMMERCE is fometimes deftroyed by conque-
rors, fometimes cramped by monarchs ; it traverfes
the earth, flies from the places where it is opprefled,
and ftays where it has liberty to breathe: itreigns at
prefent where nothing was formerly to be feen but
defarts, feas, an? rocks ; and where it once reigned,
there are only cefarts.

To fee Colchis in its prefent fituation, which is
no more than a vaft foreft, where the pcople are every
day decreafing, and only defend their liberty to feil

“themfelves by pxece-meal to the Turks and Perfians ;
one could never imagine, that this country had ever,
in the time of the Romans, been full of cities, where
commerce convened all the nations of the world. We
find no monument of thefe {fa&s in the country itfelf ;

there
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there are no traces of them, except in ¥ Pliny and
+ Strabo. , , '

The hiftory of commerce, is that of the commu-
nication of people. Their numerous defeats, andthe
flux and reflux of populations and devaftations, here
form.the moft extraordinary events.

C'HAUP VL
Of the Commerce of the Ancients.

THE immenfe treafures of Semiramis, § which
could not be acquired in a day, give us reafon to be-
lieve, that the Affyrians themfelves had pillaged
other rich nations, as other nations afterwards pilla-
ged them.

The effect of commerce is riches ; the confequence
of riches, luxury; and that of luxury, the perfection
ofarts. We find that the arts were carried to great
perfetion in the time of Semiramis||which is a
{fufficient indication, that a confiderable commerce
was then eftablithed.

In the empires of Afia, there was a great commerce
of luxury. The hiftory of luxury would make a fine
part of that of commerce. The luxury of the Perfians
was that of the Medes, as the luxury of the Medes
was that of the Affyrians. ‘

Great revolutions have happened in Afia. The
north eaft parts of Perfia, viz. Hyrcania, Margiana,
Baétria, &c. were formerly full of flourifhing § cities
which are now no more; and the north of this-
‘T empire, that is, the ifthmus which feparates the
Cafpian and the Euxine feas, was covered with cities
and nations, which are now deftroyed.

% Lib, vi. 4Lib.il. 1 Diodorus, lib. i, 1j Ib.
§ Pliny, lib. vi,cap, 16, & Strabo, lib. xi,
1 Strabo, lib.xi,

Erato-
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Eratofthenes'f and Ariftobulus learnt from Patro-
clus®, that the merchandizes of India pafled by the
Oxus into the fea of Pontus. Marcus Varro || tells
us, that the time when Pompey commanded againft
Mithridates, they were informed, that people went
in feven days from India to the country of the Bac-
trians, and to the river Icarus, which falls into the
Oxus ; that by this method, they were able to bring
the merchadizes of India acrofs the Cafpian fea, and
to enter the mouth of Cyrus; from whence it
was only five days paffage to the Phafis, a river that
difcharges itfelf into the Euxine fea. There is no
doubt but it was by the nations inhabiting thefe
{feveral countries, that the great empires of the Af-
{yrians, Medes, and Perfians, had a communication.
with the moft diftant parts of the eaft and weft.

An entire flop is now put to this communication.
All thefe countries have been laid wafte by the § Tar-
tars, and are ftill infefted by this defiruétive nation.
The Oxus no longer runs into the Cafpian fea; the
Tartars, for fome private ** reafons, have changed its
courfe, and it now lofes itfelf in the barren fands.

The Jaxartes, which was formerly a barrier be-
tween the polite and barbarous nations, has had its
courfe turned +§-j in the fame manner by the Tartars,
and it no longer empties itfelf into the fea.

1 ‘Strabo, lib, xi.

# The authority of Patroclus is of great weight, as appears from a paffage in
Strabo, lib, ii. ’

|| See Pliny, lib, vi. cap. 17, See alfo Strabo, lib. xi. upon the-paffuge
by which the merchandifes were conveyed from the Phafis .to the Cyrus.

§ There muft have been very great changes in that country fince the time of
Prolemy, who gives us an account of fo many rivers, that empty themfelves in-
to the eaft fide of the Cafpian fea, In the Czar’s chart we find only the river of

" Aftrabat ; in that of M. Bathalfi there is none at all.

*# See Jenkinfon’s account of this, in the Colleftion-of Voyages tothe

North. Vol. iv, .

474 Tam apt to think, that from thence the lake Aral was formed.
- Seleucus
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. Seleucus Nicator formed + the projeét of joining
the Euxine to the Cafpian fea. This proje@&, which
would have greatly facilitated the commerce of thofe
days, vanifthed at his§ death. We are not certain
it could have been executed in the ifthmus which
feparates the two feas.” This country is atr prefent
very little known; it is depopulated, and full of
forefts : however, water is not wanting, for an infinite
number of rivers roll into it from mount Caucafus ;
but, as this mountain forms the north of the iﬁhmus,
and extends like two arms [Jtowards the fouth, it
would have been.a grand obftacle to {fuch an enter-
piife, efpecially in thofe times when they had not
the art of making fluices.

It may be 1magmed that Seleucus would have
joined the two feas in the very place where Peter I,
has fince joined them, thatis, in that neck of land
where the Tanais approaches the Volga; but the
north of the Cafpian fea was not then difcovered.

While the empires of Afia enjoyed the commerce
of luxury, the Tyrians had the commerce of ceco-
nomy, which they extended throughout the world.
Bochard has employed the firit book of his Canaan,
in enumerating the colonies which they fent into all
the countries bordermg upon the fea : they paf{Ed
the Pillars of Hercules, and made eftablithments ¥
on the coaft of the ocean.

In thofe times their pilots were obliged to follow
the coafts, which were, if I may fo exprefs myfelf,
their compafs. Voyages were long and painful.
The laborious voyage of Ulyfles has been the fruit-
ful fubject of the fineft poem in the. world, next to
that which alone has the preference.

~

+ Claudius Ceefar, in Plin. lib. vi. cap. 11,
1 He was flain by Ptolemy Ceraunus.
See Strabo, lib. xi.
* They founded Tarteflus, and made a fettlement at Cadiz,

The
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The little knowledge, which the greateft part of
the world had of thofe who were far diftant from
them, favoured the nations engaged in the cecono-
mical commerce. They managed trade with as
much obfcurity as they pleafed: they had all the
advantages which the moft intelligent nations could
take over the moft ignorant.

The Egyptians, a people who by their religion
and their manners were averfe to all communication
with ftrangers, had fcarcely at that time any foreign
trade.., They enjoyed a fruitful {oil, and great plenty.
Their country was the Japan of thofe times ; it pof-
fefled every thing within itfelf.

So little jealous were thofe people of commerce,
that they left that of the Red Sea to all the petty
nations " that had any harbours in it. Here they
{uffered the Idumeans, the Syrians, and the Jews to
have fleets. Solomon -employed in this navigation
the Tyrians, who knew thofe feas. o

Jolephus § fays, that his nation, being entirely
employed in agriculture, knew little of navigation :
the Jews therefore traded only occafionally in the
Red Sea, They took from the Idumeans, Eloth and
Eziongeber, from whom they received this com-
merce ; they loft thefe two cities, and with them loft
this commerce,

It was not fo with the Pheenicians ; theirs was not
a commerce of luxury; nor was their trade owin
to conqueft:- their frugality, their abilites, their
induftry, their perils, and the hardfhips they fuf-
fered, rendered them neceffary to all the nations of
the world. o ‘

Before Alexander, the people bordering on the
Red Seca traded only in this fea, and in that of
Africa. - The aftonithment, which filled the globe

+ Kings, lib. i. c. 9, Chron, lib, ii. ¢. 8. 1 Againgt Appian. )
at
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at the difcovery of the Indian Sea under-that con-
«queror, is of this a fufficient proof. I have ob-
ferved,® that bullion was always carriéd to the
Indies, and never any brought from thence; now
the Jewifh fleets, which brought gold and filver by
the way of the Red Sea, returned from Africa, and
not from the Indies.f. ' -

Befides, this navigation was made on the eaftern
coaft of Africa; for the ftate of navigation at that
time is 2_convineing proof, that they did not fail to
a very diftant fhere. I am not igporant, that the
fleet of Solomon and Jehofaphat "returned -only
every three years; but I do mnot fee that-the time
‘taken up in the voyage is any proof of the greatnefs
of the diftance.

Pliny and Strabo inform us, that the junks of
India and the Red Sea were twenty days in perform-
‘ing a voyage, which a Greek or Roman veflel would
accomplifh 4-in feven, In this proportion, a voyage
- of one year, made by the fleets of Greece or Rome,
would rake very near three, when performed by thofe
of Solomon. ~

“Two thips of unequal fwiftnefs do not perform
their voyage in a time proportionate to their {wift-
nefs. Slownefs is frequently the caufe of much
greater flownefs. When it becomes neceffary to
follow the coafts, and to be inceffantly in a different
pofition, when they muft wait for a fair wind to get
-out of a gulph, and for another to proceed ; a good
failor takes the advantage of every favourable mo-
ment, while the other flill continues in a difficult fitu-
ation, and waits many days for another change.

* Chap. .1, of-this book.

1 The proportion betwixt gold and filver, as fettled in Europe, may fome-
times render it profitable to take gold inftedd of filver into the Eaft-Indies; but
the advantage is very trifling.

+ SeePliny, lib. vi, cap. 22. and Strabo, lib. xv.

This
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This flownefs of the Indian veflels, which in an
equal time could make but one third of the way of
thofe of the Greeks and Romans, may be explained by
what we every day fee in our modern navigation,
The Indian veflels, which were built with a kind of
fea-ruthes, drew lefs water than thofe of Greece and
Rome, which were of wood and joined with iron.

We may compare thefe Indian veffels to thofe at
prefent made ufe of in ports of little depth of water.
Such are thofe of Venice, and even of all * Italy in
general, of the Baltic, and of the province of § Hol-
land. Their thips, which ought to be able to go in
and out of port, are built round and broad at the bot-
tom ; while thofe of other nations, who have good
‘harbours, are formed to fink deep into the water.
This mechanifm renders thefe 1aft mentioned veflels
able to fail much nearer to the wind ; while the firlt
can hardly fail, except the wind be nearly in the poop.
A 1hip that finks deep into the water, fails towards the
fame fide with almoft every wind : this proceeds from
the refitance which the veffel, whilft driven by the
wind, meets with from the water, from which it re-
ceives a ftrong fupport ; and from the length of the
veflel, which prefents its fide to the wind, while from
the form-of the helm the prow is turned to the point
propofed ; fo that the can fail very near to the wind,
or, in other words, very near the point from whence
the wind blows. But when the hull is round and
broad at the bottom, and confequently draws little wa-
ter, it no longer finds this fteady fupport ; the wind
. drives the veflel, which is incapable of refiftance, and
can run thenbut with a {mall variation from the point
oppofite to the wind. From whence it follows,
that ‘broad-bottomed veflels are longer in performing
_voyages.

% They are moftly thallow ; but Sicily has excellent ports,

F 1 fay the province of Holland ; for the ports of Zealand are deep enough.

1. They
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1. They lofe much time in waiting for the wind,
~efpecially -if they are obliged frequently to change
their courfe. 2. They fail much flower, becaufe,
not having a proper fupport from a depth of water,
~ they cannot carry fo much fail.  If this be the cafe at

a time when the arts are every where known, at a
time when art correéts the defeéts of nature, and even
of art itfelf ; if at this time, I fay, we find this diffe-
rence, how great muft that have been, in the naviga-
tion of the antients ?

I cannot yet leave this fubje&t. The Indian veffels
were {mall, and thofe of the Greeks and Romans, if
we except their machines built for oftentation, much
lefs than ours. Now, the fmaller the veflel, the greater
the danger it encounters from foul weather. A tem-
peft that would fwallow up a fmall veflel, would only
make a large one roll. The more one body is fur-

affed by another in bignefs, the more its furface is
relatively fmall. From whence it follows, that ina
fmall fhip, there is a lefs proportion, that is, a greater
difference, as to the furface of the veflel, and the
weight or lading fhe can carry, than in a large one.
We know that it is a pretty general practice, to make
the weight of the lading equal to that.of half the wa-
ter the veffel is able to contain. Suppofe a veflel
will contain eight hundred tons, her lading then muft
be four hundred ; and that of a veffel, which would
hold but four hundred tons of water, would be two
hundred tons. Thus the largenefs of the firft thip will
be to the weight the carries, as 8 to 4; and that of
the fecond as 4 to 2. Letus fuppofe then, that the fur-
face of the greater is to the furface of the fmaller, as
8to 6: the furface ® of this will be to her weight as
6 to 2, while the furface of the former will be to her

* Thatis, to compare magnitudes of the fame kind, the a&ion or preflure
ef the fluid upon the fhip, will be tothe refiftance of the fame fhip as, &c.

weight
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weight only, as 8 to 4. Therefore, asthe winds and
waves aét only upon the furface, the large veflel
will, by her weight, refift their impetuofity much
more than the {mall,

CH AP VIL
Of the Commerce of the Greeks,

THE firft Greeks were all pirates. Minos, who
enjoyed the empire of the fea, was only more fuc.
cefsful, perhaps, than others in piracy ; for his mari-
time dominion extended no farther - than round his
own ifle. But when the Greeks became a great peo-
ple, the Athenians obtained the real dominion of the
fea ; becaufe this trading and vitorious nation gave
laws to the moft potent monarch* of that time; and
humbled the maritime powers of Syria, of the ifle of
Cyprus, and Pheenicia. ‘

But this Athenian lordfhip of the fea deferves to be
more particularly mentioned, “ Athens, fays Xeno-
 phon,7 rules the fea ; but as the country of Attica
¢ is joined to the continent, it is ravaged by enemies,
“* while the Athenians are engaged in diftant expe-~
¢ ditions. Their leaders fuffer their lands to be de-
¢ firoyed ; and fecure their wealth, by fending it to
 fome ifland. ‘The populace, who are not poflefled
“ of lands, have nouneafinefs. But if the Athenians
‘ inhabited an ifland, and, befides this, enjoyed the
¢ empire of the fea, they would, fo long as they were
poffefled of thefe advantages, be able to annoy
others, and at the fame time to be out of all danger
of being anpoyed.” One would imagine, that
Kenophon was fpeaking of England.

&¢
(1]
[14

$ The King of Perfia, + Onthe Athenian republic,

Ver. 11, D The
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The Athenians, a people whofe heads were filled
with ambitious projeéts; the Athenians, who aug-
mented their jealoufy, infiead of increafing their in-
fluence ; who were more attentive to extend. their
maritime empire than to enjoy it ; whofe political -
government was fuch, that the common people diftri-
buted the public revenues amongft themfelves, while
the rich were in a ftate of oppreflion ; the Athenians,
1 fay, did not carry on fo extenfive a commerce as
might be expected from. the produce of their-mines,
from the multitude of their flaves, from the number
of their feamen, from their influence over the cities of
Greece ; and, above all, from the excellent inftitu-
tions of Solon. Their trade was almoft wholly con-
fined to Greece,and to the Euxine fea ; from whence
they drew their fubfifience. ‘

Corinth was admirably fituated ; it feparated two
feas, and opened and fhut the Peloponnefus : it was
the key of Greece, and a city of the greateft import-
ance, at, 2 time when the people of Greece were a
world, and the cities of Greece, nations. Its trade
was more extenfive than that of Athens, having a

ort to receive the merchandizes of Afia; and ano-
ther thofe of Italy: for the great difficulties which at-
tended the doubling cape Malea, where the * meeting
of oppofite winds caufes thipwrecks, induced every
one to go to Corinth,, and they could even convey
their veflels over land from one fea to the other.
-Never was there a city, in which the works of art
were carried to fo high a degree of perfedtion. But
here religion finithed the corruption, which their
opulence began. They erefted a temple to Venus, in
which more than. a thoufand courtefans were confe-
crated to that deity; from this feminary came the

® Sce Strabo, lib. 8.
greateﬁ
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greateft part of thofe celebrated beauties, whofe hi-
flory Athenzus. has prefumed to commit to writing.

It feems, that in Homer’s time, the opulence of
Greece centered in Rhodes, Corinth, and Orchome-
nus: “ Jupiter, he fays,* loved the Rhodians, and
* made them a very wealthy nation,” On Co-
rinth § he beftows the-epithet of rich, In like man-
ner, when he fpeaks of cities that have plenty of

old, he mentions Orchomenus, to which he joins
%‘hebes in' Egypt. Rhodes and Corinth preferved
their power ; but Orchomenus loft hers. The fitua-
tion of Orchomenus in'the neighbourhood of the Hel-
lefpont, the Propontis, -and the Euxine fea; makes us
naturally imagine, that the was indebted for her opu-
lenceto a trade along'that maritime coaft, which had
given rife to the fable of the golden fleece; and in-
deed; the name of Minyeios has been given to Orcho-
menus,} as well as to the Argonauts, But thefe feas
becoming - afterwards more frequented, the Greeks
planted along the coafls a greater number of colonies,
which traded with the barbarous nations, and at the'
fame time preferved an intercourfe with their mother
country : in confequence of this, Orchomenus began
to decline, till atlength it was loft in the croud of the
other cities of Greece,

Before Homer’s tilme, the Greeks had fcarce any
trade but among themfelves, and with a few barba-
rous nations ; in proportion, however, as they form-
ed.new colonies, they extended their dominion.
Greece was a‘large peninfula, the capes of which
feemed to have kept off the feas, while its gulphs
opened on all fides to receive them. If we caft an
eye on Greece, we thall find, in a pretty compa&
country, a confiderable extent of fea-coaft, Herin«
numerable colonies formed an immentfe circle round

Iﬁxq, tib. i + IbidI.) $ Strabo, lib. ix. P94

2 her;
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her; and there fhe beheld, in fome meafure, the
whole civilized world. Did fhe penetrate into Sicily
and Italy ? the formed new nations. Did fhe navigate
towards the fea of Pontus, the coaft of Afia Minor,
or that of Africa? fhe acted in the fame manner.
Her cities increafed in profperity, in proportion as
they happened to have new people in their neigh-
bourhood. And what was extremely beautiful, fhe
was furrounded on every fide with a prodigious
number of iflands, drawn, asit were, in a line of cir-
cumvallation.

What a fource of profperity muft Greece have
found in thofe games, with which fhe entertained, in
fome meafure, the whole globe ; in thofe temples, to
which all the Kings of the earth fent their offerings ;
in thofe feftivals, at which fuch a concourfe of people
- ufed to aflemble from all parts ; in thofe oracles, to
which the attention of all mankind was diretted ;
and, in fhort, in that exquifite tafte for the polite arts,
which the carried to fuch a height, that to expeét
ever to furpafs her, would be only betraying our
ignorance. :

CH AP VI
Of Alexander. His Conqueft.

FOUR great events happened in the reign of -
Alexander, which entirely changed the face of com-
merce: the taking of Tyre, the conqueft of Egypt,
that likewife of the Indies, and the difcovery of the
fea which lies fouth of that country.

The empire of Perfia extended to the Indus.*
Darius, Jong before Aléxander, had fent 4 fome vef-

* Strabo, lib, xv. } Herodotus is Melpomene.

fels,
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fels, which failed down this river, and pafled even
into the Red fea. How then were the Greeks the
_ firft who traded to the Indies by the fouth ? Had not
the Perfians done this before ? Did they'make no ad-
vantage of feas which were fo near them ; of the
very feas that wathed their coafts ? Alexander, it is
true, conquered the Indies ; but was it neceflary for
him to conquer a country, in order to trade with it?
This is what I thall now examine.

Ariana,* which extended from the Perfian gulph
as far as the Indus, and from the South Sea to the
mountains of Paropamifus, depended indeed in fome
meafure on the empire of Perfia ; but in the fouthern
part it was barren, {corched, rude, and uncultivated.
Tradition4 relates, that the armies of Semiramis and
Cyrus perifhed in thefe defarts ; and Alexander, who
caufed his fleet to follow him, could not-avoid lofing
in this place a great part of his army. The Perfians
left the whole coaft to the Ichthyophagi,! the Orite,
and other barbarous nations. Befides, the Perfians
were no§ great failors, and their very religion de-
barred them from entertaining any fuch notion as that
of a maritime commerce. The voyage undertaken
by Darius’s dire&ion upon the Indus, and the Indian
fea, proceeded rather from the capricioufnefs of a
prince vainly ambitious of thewing his power, than
from any f{ettled regular project. It was attended
with. no confequence, either to the advantage of com-
merce, or of navigation. They emerged from their
ignorance, only to plunge into it again.

* Strabo, lib, xv. 4 Strabo, lib. xv.
- 1 Pliny, lib. vi, cap. 23, Strabo, lib, xv. .

§ They filed not upon the rivers, left they fhould defile the elements,
Hyde's'Religion of the Perfians. Even to this day they have no maritime come
merce,  Thofe who take to the fea, arc treated by them as atheifts,

D3 | Refides,
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Befides, it was a received opinion,* before the ex-
pedition of Alexander, that the fouthern parts of Ins
dia were uninhabitable. This proceeded from 4
tradition that  Semiramis had brought back from
thence only twenty men, and Cyrus but feven.

Alcxander entered by the rorth. His defign was
to march towards the eaft ; but having found a part
of the fouth full of great nations, cities, and rivers,
he attempted to conquer it, and fucceeded.

He then formed the defign of uniting the Indies to
the weftern nations by a maritime commerce, as he
had already united them by the colonies he had efta-
blithed by land. -

He ordered a fleet to be built on the Hydafpes,
then fell down that river, entered the Indus, and
failed even to its mouth. He left his army and his fleet
at Patala, went himf{elf with a few veffels to view the
fea, and marked the places where he would have ports
to be opened, and arfenals ere¢ted. Upon his return
from Patala, he feparated the fleet, and took the route
by land, for the mutual fupport of fleet and army.
The fleet followed the coaft from the Indus along the
banks of the country of the Oritz, of the Ichthyo.
phagi, of Carmania and Perfia. He caufed wellsto
be dug, built cities, and weuld not fuffer the Ichthyo-
phagi§ to liveon fith, being defirous of having the

* Strabo, lib. xv. :

1 Herodotus (in Melpomene) fays, that Darius conquered the Indies ; this
muft be underfiood only to mean Ariana; and even this was only an ideal
conqueft, L i

1 Strabo, Iib. xv, .

§ This cannot be uriderflood of all the Ichthyophagi, who inhabited a coaft
&f ten thoufand furlongs in extent, How was it poffible for Alexander to havé
maintaiced them ? How could he command their fubmiffion ? This can be un-
derftood only of fome particular tribes, Near¢husy in his book, Rerum Indi-
¢arim, fays, that at the extremity of this coalt,on the fide of Perfia, “he had
found fome people, who were lefs Ichthyophagi than the others. I fhould

think that Alexander’s prohibition related to thefe people, or to fome other -
tribe, fill more bordering on Perfia, N ’

borders
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borders of the fea inhabited by civilized nations.
Nearchus and Onefecritus wrote a journal of this voy-
age, which was performed in ten months. They ar-
rived.at Sufa, where they found Alexander, who gave
an entertainment te his wholearmy.

"‘This prince had founded Alexandria, with a view
of fecuring his conqueft of Egypt; this was a key to
open it, in the very place vhere the kings his * prede-
ceffors had a key to fHut it; and he had not the leaft
thought of a commerce, of which the difcovery of
the Indian fea could alone give him the idea.

It even feems, that after this difcovery, he had no
new defign, in regard to Alexandria. He had, indeed,
a general {cheme of opening a trade between the Eaft
Indies and the weftern parts of his empire ; butas for
the proje&t of conducting this commerce through
Egypt, his knowledge was too imperfect to be able
to form any fuch defign. Itis true, he had feen the.
Indus, he hadfeen the Nile, but he knew nothing of
the Arabian feas between the tworivers. Scarce was
he returned from India, when he fitted out new fleéts,
and navigated on the Euleus,4 the Tigris, the Eu-
phrates, and the ocean: he removed the cataracls,
with which the Perfians had encumbered thofe rivers;
and he difcovered that the Perfian gulph was a branch
of the'main fea. But as he went to view this fea,} in’
the fame manner as he had done in regard to that of
India ; as he caufed a port to be opened for a thou-
fand fhips, and arfenals to be ere€ted at Babylon; as
he fent five hundred talents into Pheeniciaand Syria,
to draw mariners into this fervice, whom he intended

* Alexandria was founded on a flat thore, called Rhacotis, where, in ancient
times, the kings had kept a garrifon, to prevent all firangers, and more pasti-
cularly the Greeks, from entering the countty. Pliny, [ib, vis cape 10, Stras
&, Iib, xviil, .

+ Arrian. de expedit. Alexandri, lib. vii

1 Ibid, *

Dy to\
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- to diftribute in the colonies along the coaft; in fine,
as he caufed immenfe works to be erected on the Eu-

hrates, and the other rivers of Affyria, there-could
ge no doubt but he defigned to carry on the com-
‘merce of India by the way of Babylon dnd the Per-
fic gulph. - '

. There are fome who pretend that Alexander want-
ed to fubdue Arabia,* and had formed a defign to
make it the feat of his empire: but how could he
have pitched upon a place, with which he was en-
tirely unacquainted.4- Befides, of all countries, this
would have been the moft inconvenient to him; for
it would have feparated him from the reft of his em-
pire. The Caliphs, who made diftant conquefts,
foon withdrew from Arabia, to refide elfewhere,

CHAP IX

Of the Commerce of the Grecian Kings after the Death
of Alexander.

. AT the time when Alexandet made the conqueft
of Egypt, they had but a very imperfect idea of the
Red fea, and noné¢ at all of the ocean, which joining
to this fea, on one fide wathes the coaft of Africa, and
on the other, that of Arabia; nay, they thought it
impoffible to fail round the peninfula of Arabia.
They who attempted it on each fide, had relin-
quithed their defign. ¢ How is it poffible, faid
¢ they,} to navigate to the fouthern coaft of Arabia,
¢ when Cambyfes’s army, which traverfed it on the
¢ north fide, almoft entirely perithed; and the forces
¢ which Ptolemy, the fon of Lagus, fent to the af-

"% Strabo, lib, vl. towards the end.
4 Secing Babylon overflowed, he looked upon the neighbouring eountry of
Arabiaas an ifland.  Ariftob. in Strabo, lib. xvi, v
1 Scethe book, Rerum Indicarum, -
¢ fiftance
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¢ fiftance of Seleucus Nicator at Babylon, underwent
¢ incredible hardfhips, and, upon account of the
¢ heats, could march only in the night?”

~ The Perfians were entire flrangers to navigation.
When they had fubdued Egypt, they introduced the
{ame fpirit into that country as prevailed in Perfia:
hence fo great was the fupinenefs of the Perfians, in
this refpet, that the Grecian kings found them quite
ftrangers, not only to the commerce of the Tyrians,
Idumeans, and the Jews, on the ocean, buteven to the
navigation of the Red fea. Tam apt to think, that the
deftruction of the firft Tyre by Nebuchadnezzar, to-
gether with the fubverfion of feveral petty nations
and towns bordering on the Red fea, had obliterated
all their former knowledge of commerce.

Egypt, at the time of the Perfian monarchy, did
not front the Red fea; it * contained only that long
narrow neck of land which the Nile covers with its -
inundations, and is enclofed on both fides by a chain
of mountains. They were, therefore, under the ne-
ceflity of making a fecond difcovery of the ocean and
the Red fea ; and this difcovery engaged the curio-
fity of the Grecian monarchs.

They afcended the Nile, and hunted after ele-
phants in the countries fituated between that river and
the fea ; by this progreflion they traced the fea-coaft;
and as the difcoveries were made by the Greeks, the
names are all Grecian, and the temples are confe-
crated to 4 Greek divinities. A

The Greeks fettled in Egypt were able to com-
mand a moft extenfive commerce ; they were mafters
of all the harbours on the Red fea; Tyre, the rival
of every trading nation, was nomore ; they were not -

# Strabo, Lib, xvis + Ihid,

con-
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conftrained by the ancient ® fuperftitions of the coun-
try ; in thort, Egypt was become the centre of the
world. >
The kings of Syria left the commerce of the fouth
to thofe of Egypt, and -attached themfelves only to
the northern trade, which was carried on by means
of the Oxus and the Cafpian fea. They then ima-
gined, that this fea was part of the 4 northern ocean;
and Alexander, fome time before his death had fitted
out afleet, in order to difcover whether it communi-
cated with the ocean by the Euxine fea, or on fome
other eaftern fea towards India. After him, Seleucus
and Antiochus applied themfelves to make difcove~
ries in it, with a particular attention; and with this
view they fcoured it with their fleets.§ That part.
which Seleucus furveyed, was called the Selencidian
fea; that which Antiochus difcovered, received the
name of the fea of Antiochus. Attentive to the projects
they might have formed on that fide, they negletted
the feas on the fouth: whether it was that the Ptole-
mies, by means of their fleets on the Red fea, were
already become the mafters of it ; or that they difco-
vered an invincible averfion in the Perfians againft en-
aging in maritime affairs. The fouthern coafts of
Perfia fupplied them with no feamen ; there had been
none in-thofe parts, except towards the latter end of
Alexander’s reign. But the Egyptian kings being
mafters of the ifle of Cyprus, of Pheenicia, and of 2
great number of towns on the coaft of Afia minor,
were poffeffed of all forts of conveniencies for under-
taking maritime expeditions. They had no occafion

- % Thele’gave-them an averfion to ftrangers: :
+ Pliny, lib. ii. cap. 67, and Iib. vi. cap. 9. and 12. and Strabo, fib. xi.
Arrian. de expedit. Alexandri, lib. il p, 74. and lib. v. p, 304,
1 Arrian. de expedit. Alexandri, lib. vii,
§ Pliny, lib. ii. cap, 64.

to
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to force, they had only to follow the genius and bent
of their fubjeés. :

I am {urprized, I confefs, at the obftinacy with
which the ancients believed that the Cafpian fea was
a part of the ocean. The expeditions of Alexander,
of the kings of Syria, of the Parthians and theRomans,
could not make them change their fentiments ; not-
withftanding thefe nations defcribed the Cafpian fea

* with a wonderful exatnefs ; but men are generally
tenacious of their errors. When only the fouth of
this fea was known, it was at firft taken for theocean; -
in proportion as they advanced along the banks of the
northern coaft, inftead of imagining it agreat lake, they
ftill believed it to be the ocean, that here made a fort
of a bay : furveying the coaft, their difcoveries never
went eaftward beyond the Jaxartes, nor weftward.
further than the extremity of Albania. The fea to-
wards the north was fhallow,* and of courfe very un-
fit for navigation. Hence it was, that they always
looked upon this as the ocean. , '

The land army of Alexander had been on the eaft
only as far as the Hypanis, which is the laft of thofe
rivers that fall into the Indus: thus the firft trade
which the Greeks carried on to the Indies was con-
fined to a very fmall part of the country. Seleucus
Nicator penetrated as far as the Ganges,}'and there-
by difcovered the fea into which this river falls, that
isto fay, the bay of Bengal. The moderns difcover
countries by voyages at fea’; the ancients difcovered
feas by conquetfts atland.

Strabo,} notwithftanding the teftimony of Apolio-

. dorus, feems to doubt whether the Grecian kings § of
Badlria proceeded farther than Seleucus and Alexan-

der. Were it even true that they went no further to.

* See the Czar’s chart, + Pliny, Yb. vi. c2p. 17.
.1 Lib, xv. § Apollonius Adrumatinus in Strabe, lib. ii,

4 the
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the eaft than Seleucus, yet they went farther towards
the fouth : they difcovered * Siger, and the ports on
the coaft of Malabar, which gave rife to the naviga-~
tion [ am going to mention.

Pliny 4 informs us, that the navigation of the In-
dies was fucceffively carried on by three different
ways. At firft they failed from the cape of Siagre to
the ifland of Patalena, which is at the mouth of the
Indus. This we find was the courfe that Alexander’s
fleet fteered tothe Indies. They took afterwards,} a
thorter and more certain courfe, by failing from the
fame cape or promontory to Siger: this can be no
other but the kingdom of Siger, mentioned by Stra-
bo,§ and difcovered by the Grecian kings of Baétria.
Pliny, by faying that this way was fhorter than the
other, can mean only that the voyage was made in
lefs time : for as Siger was difcovered by the kings of
Badtria, it muft have been farther than the Indus : by
this paflage they muft therefore have avoided the
windings of certain coafts, and taken advantage of
particular winds. The merchants at laft took a
third way ; they failed to Canes, or Ocelis, ports fi-
tuated at the entrance of the Red fea; from whence
by a weft wind, they arrived at Muziris, the firft fla-
ple town of the Indies, and from thence to the
other ports.” Here we fee, that inftead of failing to
the mouth of the Red fea as far as Siagre, by coafting
Arabia Felix to the north-eaft, they fteered direétly
from weft to.eaft, from one fide to the other, by means
of the monfoons, whofe regular courfe they difcovered
by failing :in thefe latitudes. The ancients never loft
fight of the coafts, but when they took advantage of

" ® The Macedonians of Badtria, India, and Ariana, having feparated them~
felves from Syria, formed a great fate.
+ Lib. vi. cap. 23, 1 Pliny, lib. vi, cap 23.
§ Lib. xi, Sigertidis regpum,

thefe
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thefe * and the trade winds, which were to them a
‘kind of compafs. ,

Pliny *f fays, that they fet fail for the Indies in the
middle of fummer, and returned towards the end of
December, or in the beginning of January. This is
entirely conformable to our naval journals. In that
part of the Indian fea which is between the peninfula
of Africa, and that on this fide the Ganges, there are
two monfoons; the firft, during which the winds
blow from weft to eaft, begins in the month.of Au-
guft or September ; and the {fecond, during which the
wind is in the eaft, beginsin January. Thus we fet
fail from Africa for Malabar, at the feafon of the year
that Ptolemy’s fleet ufed to put to fea from thence ;
and we return too at the fame time as they, .

Alexander’s fleet was feven months in failing from
Patala to Sufa. It fet out in the month of July, that
is, at a feafon when no fhip dare now put to fea to
return from the Indies. Between thefe two monfoons
there is an interval of ‘time, during which the winds
vary ; when a north wind meeting with the common
winds, raifes, efpecially near the coafls, the moft ter-
rible tempefts. Thefe continue during the months of
June, July, and Auguft. Alexander’s fleet, there-
fore, fetting fail from Patala in the month of July,
muft have been expofed to many fiorms, and the
voyage muft have been long, becaufe they failed
againft the monfoon. ~ L

Pliny fays, that they fet out for the Indies at the
end of fummer ; thus they fpent the time proper-for
taking advantage of the monfoon, in their: paffage
from Alexandria to the Red fea, : AR

# The monfoons blow part of the year from one quarter, and-part fromane-

ther; the trade winds blow the whole yearround from the fame quarter,
+ Lib. vi. cap. 23,

Obférvc
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Obferve here, I pray, how navigation has by little
and little arrived at perfeltion. Darius’s fleet was
two years and an half ¥ in falling down the Indus,
and going to the Red fea. Afterwards the fleet of
Alexander,t defcending the Indus, arrived at Sufa in
ten months, having failed three months on the Indus,
and feven on the Indian fea ; atlaft, the paflage from
the coaft of Malabar to the Red fea was made in forty
days.§

)én";bo, § whe accounts for their ignorance of the
countries between the Hypanis and the Ganges, fays,
there were very few of thofe who failed from Egype-
to the Indies, that ever proceeded fo far as the Ganges,
Their fleets, in fa&, never went thither : they failed
with the weftern monfoons from the mouth of the
Red fea to the coaft of Malabar, They caft anchor in
ports along that coaft, and never attempted to get
round the peninfula on this fide the Ganges by cape
Comorin and the coaft of Coromandel. The plan of
navigation laid down by the kings of Egypt and the
Romans was, to fet out and return the fame year. ||

Thus it is demonfirable, that the commerce of the
Greeks and Romans to the Indies was much lefs ex~
tenfive than ours. We know immenfe countries,
which to them were entirely unknown ; we traffic
with all the Indian nations; we even manage their
trade, and in our bottoms carry on their commerce.

But this commerce of the ancients was carried on
with far greater facility than-ours. And if the mo-
derns were to trade only to the coaft of Guzarat and
Malabar, and, without feeking for the fouthern ifles,

- were fatisfied with' what thefe iflanders brought them,
they would certainly prefer the way of Egypt to that
of the cape of Good-hope. Strabo** informs us, that
they traded thus with the people of Taprobane.

# Herodotus in Melpomene. + Pliny, lib. vi. cap, 23. 1 Ibid.
& Lib. xv. §f Pliny, lib.-vi, cap, 23, ** Lib.xv.

CHAP,
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CHAP X
OF the Circuit of Africa.

WE. find from hiftory, that before the difcovery of
the mariner’s compafs, four attempts were - made to
fail round the coaft of Africa. The Pheenicians fent
by ¥ Necho, and Eudoxus 4 flying from the wrath
of Prolomy Lathyrus, fet out from theRed fea,and fuc-
ceeded. Satafpes ] fent by Xerxes,-and Hanno by
the Carthaginians, fet out from the Pillars of Her-
cules, and failed in the attempt. o

The capital point in furrounding Africa was, to -
difcover and double the cape of Good-hope. Thofe
who fet out from the Red fea, -found this cape nearer
by half, than it would have been in fetting out from
the Mediterranean, The fhore from the Red fea is
not fo thallow as. that from the cape § to Hercules’s
pillars. The difcovery of the cape by Hercules’s
pillars was owing to the invention of the compafs,
which permitted them to leave the coaft of Africa,
and to launch|| out into.the vaft ecean, in order to
fail towards the ifland of St, Helena, or towards
the coaft of Brafil. It was therefore. very poffi-
ble for. them to fail from the Red fea into the Me-
diterranean, but not to fet out from the Mediterranean
to return by the Red fea. '

* He was defirous of conquering it.  Herodotus, lib. iv,

4 Pliny, lib. §i. cap. 67. Pomponius Mela, lib. iii. cap.q.

1 Herodotus in Melpomene. . .

§.Add to this what I fhallfay in chap xi, of this book, on ths na¥jgation
of Hanno, )

{| In the months of O&ober, November, December, and Jinuary, the wind
in the Atlantic ocean is found to blow north-caft ; our fhips, therefore, either
&rofa the line, and to avoid the wind which is there generally at eaft, they di-
reét their courfe to the fouth; or clfe they enter nto the torrid wone, in thofe
places where the wind is at weft,

Thus,
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Thus, without making this grand circuit, after
which they could hardly ever hope to return, it was
moft natural to trade to the eaft of Africa by the Red
fea, and to the weftern coaft by Hercules’s pillars,

The Grecian kings of Egypt difcovered at firft in
the Red fea, that part of the coaft of Africa, which
extends from the bottom of the gulph where ftands
the town of Heroum, as far as Dira, that is, to the
ftreight, now known by the name of Babelmandel.
From thence to the promontory of Aromatia, fituate at
the entrance of the Red fea,* the coaft had never
been furveyed by navigators: and this is evident
from what Artemidorus tells us,f thatthey were ac-
quainted with the places on that coaft, but knew not
their diftances : the reafon of which is, they fuccef-
fively gained a knowledge of thofe ports by land,
without failing from one to the other.

Beyond this promontory, at which the coaft along
the ocean commenced, they knew nothing, aswe
learn J from Eratofthenes and Artemidorus,

Such was the knowledge they had of the coafts of
Africa in Strabo’s time, that 1s, in the reign of Au-
guftus. But after that prince’s deceafe, the Romans
found out the two capes Raptum and Paffum, of which
Strabo makes no mention, becaufe they had not been
as yet difcovered. It is plain, that both thofe names
are of Roman original.

Prolemy the geographer flourithed under Adrian
and Antoninus Pius ; and the author of the Periplus
of the Red fea, whoever he was, lived a little after.

¥ The fea to which we give this name was called by the ancients the gulph
of Arabia; the namie of Red fca they gave to that part of the ocean which

* borderson this gulph. .

4 Strabo, lib, xvi,
1 Ibid, Artemidorus fettled the borders of the known coaft at the place calls
¢ Aufiricerns ; ang Eratofthenes, Cinnamomiferarm,

Yet
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Yet the former limits known Africa * to cape Praf-
fum, which is in about the 14th degree of fouth lati-
tude ; while the author of the Periplus ¢ confines it
to cape Raptum, which is nearly in the 1oth degtee
of the fame latitude. In all likelihood; the latter took
his limit from a place then frequented; and Ptolemy
his from a place with which there was no longer any
communication

What confirms me in this notion is, that the peo-
ple about cape Praffum were anthropophagi.f Pto-
lemy takes notice § of a great number of places be-
tween the port or emporium Aromatum and cape Rap-
tum, but leaves an entire blank between the capes
Raptum ard Praffum. The great profits of the Eaft-
India trade muft have occafioned a negle¢t of that of
Africa, Ip fine, the Romans never had any fettled
navigation ; they had difcovered thefe feveral ports
by land expeditions, and by meais of fhips driven on
that coaft ; and, as at prefent; we are well acquainted
with the maritime parts of Africa, but know very
little of the inland country ;]| the ancients, on the
contrary, had a very good knowledge of the inland
parts, but were almoft firangers to the coafts.

I faid, that the Phcenicians fent by Necho and Eu-
doxus under Ptolemy Lathiryus, had made the circuit
of Africa: but at the time of Prolemy the geographer,
thofe two voyages muft have been looked upon as
fabulous, fince he places,** after the Sinus Magnus,
which I apprehend to be the gulph of Siam, an un-

% Straho, libs i, cap. . 1ib. iv, cap. g. table 4, of Africa.

F This Periplus is attributed to Arrian.

T Peol. Iib. iv. cap. g. § Lib. iv. cap. 7 and 8,

|| See what exa defcriptions Strabo and Ptolemy have given us of the dif-
ferent parts of Africa. Their knowledge was owing.to the feveral wars,
which the two moft powerful naticns ia the world had waged with the people

of Africa, tothe alliances they fisd contrafted, and. to'the-trade they had care
¥ied on with thofe countries,

. #* Lib. vii. cap, 3.

Vor. II. - E known
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known country, extending from Afia-to Africa, and
terminating at cape Pragffum, fo that the Indian ocean
would have been no more than a lake. The ancients,
who difcovered the Indies towards the north, ad-
vancing caftward, placed this unknown country to
the fouth.

C H A P. ' XL
Of Carthage and Marfeilles.

THE !aw of nations which obtained at Carthage,
was very extraordinrry : all ftrangers, who traded to
Sardinia and towards Hercules’s pillars, this haughry
republic, fertenced to be drowned. Her civil polity
was equally furprizing ; the forbid the Sardinians to
cultivate their lands, upon pain of death. She in-
creafed her power by her riches, and afterwards
her riches by her power. Being miftrefs of the
coafts of Africa, which are wathed by the Medi-
terranean, the extended herfelf along the ocean.-
Hanno, by order of the fenate of Carthage, diftributed
thirty thoufand Carthaginians from Hercules’s pillars
as far as Cerne. This place, he fays, is as diftant
from Hercules’s pillars, as the latter from Carthage.
This fituation is extremely remarkable. It lets us fee,
that Hanno limitted his fettlements to the 2 sth degree-
of north laritude, that is, to two or three degrees
fouth of the Canaries.

Hanno being at Cerne, undertook another voyage, -
with a view of making further difcoveries towards the
South. He took but little notice of the continent.
He fotiowed the coaft for twenty-fix days, when he
was obliged to ieturn for want of -provifions. The
Carthaginians, it feems, made no ufe of this fecond"
enterprife. Scylax * fays, that the fea is not 4 navi-

* Sce hic Periglus undar the article of Carthage.
| Sze Herosctus in Melpomene on the vbftacles which Satafpe encountered.

gable
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gable beyond Cerne, becaufe it is thallow, full of
mud and fea-weeds; and in fact, there are many of
thefe in thofe latitudes.* The Carthaginian mer-
chants, -mentioned by Scylax, might find obftacles,
which Hanno, who had fixty veffels of fifty oars
each, had furmounted, Difficulties are at moft but
relative ; befides, we ought not to confound an en-
terprize, in which bravery and refolution muft be
exerted, with things that require no extraordinary
conduct.

The relation of Hanno’s voyage is 2 fine fragment
of antiquity. It was written by the very man that
performed it.  His recital is nor mingled with often-
tation. Great commanders write their aftions with
fimplicity ; becaife they receive more glory from
facts than from words.

The ftile is agreeable to the fubjet : he deals not
in the marvellous. All he fays of the climate, of the
foil, the behaviour, the manners of the inhabitants,
correfpond with what is every day feen on this coaft
of Africa; one would imagine it the journal of a mo-
dern failor.

He obferved from his fleet,4- that in the day-time
there was a prodigious filence on the continent, that
in the night he heard the found of various mufical in-
firaments, and that fires might then be every where
feen, fome larger than others. Our relations are
conformable to this ; it has been difcovered, that in
the day the favages retire into the forefts to avoid the
heat of the fun, that they light up great fires in the

' % See the charts and relations in the firft volume of voyages that contri~
buted to the eftablitiment -of an Eaft-India company, part i. p. zoi. This
weed covers the furface of the water in fuch a mannper, as to be fcarcely pere
ceived, and fhips can only pafs through it with'a f1iff gale. N

4+ Pliny tells us the fame thing, fpeaking of mount Atlas: NoFibus micare
ercbris ignibus, tibiaram cantu timpanorumgue fonitu firepere, meminem interdiu

ceris ‘

. . E 2 night
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night to difperfe the beafts of prey, and that they are
paflionately fond of mufic and dancing.

The fame writer defcribes a volcano with all the
phenomena of Vefuvius; and relates, that he took
two hairy women, who chofe to die rather than fol-
low the Carthaginians, and whofe fkins he carried to
Carthage. This has been found not void of proba-
bility.

This narration is fo much the more valuable, as it
is a monument of Punic antiquity : and from hence
alone it has been regarded as fabulons. For the Ro-
mans retained their hatred to the Carthaginians, even
after they bad deftroyed them. But it was victory
alone that decided whether we ought to fay, 7he Pu-
nic or the Roman faith.

Some moderns * have imbibed thefe prejudices.
‘What is become, fay they, of the cities defcribed by
Hanno, of which even in Pliny’s time there remained
no veftiges ? But it would have been a wonder in- -
deed, if any fuch veftiges had remained. Was ita
Corinth or Athens that Hanno built on thofe coafts?
He left Carthaginian families in fuch places as were
moft commodious for trade, and fecured them as well
as his hurry would permit, againft favages and wild
beafts, The calamities of the Carthaginians put a
period to the navigation of Africa; thefe families
muft neceffarily then either perith or become favages.
Befides, were the ruins of thefe cities even ftill in be-
ing, whois it that would venture into the woods and
marthes to make the difcovery ? We find, however,
in Scylax and Polybius, that the Carthaginians had
confiderable fettlements on thofe coafts. Thefe are
the veftiges of the cities of Hanno; there are no
other, from the fame reafon that there are no other of
Carthage itfelf.

# Mr, Dodwell, Scehis-Differtation on Hanno's Periplus.

The
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The Carthaginians were in the high road to
wealth ; and had they gone fo far as four degrees of
north latitude, and fifteen of longitude, they would
have difcovered the gold-coaft. They would then
have had a trade of much greater importance than
that which is carried on at prefent on that coaft, ata
time when America feems to have degraded the
riches of all other countries. They would there have
found treafures, of which they could never have been
deprived by the Romans.

Very fuprifing things have been faid of the riches of
Spain. If we may believe Ariftotle,* the Phceni-
cians, who arrived at Tarteflus, found fo much fil-
ver there, that their fhips could not hold it all : and
they made of this metal their meaneft utenfils. The
Carthaginians, according to Diodorus,4 found fo
much gold and filver in the Pyrenean mountains, that
they adorned the anchors of their thips with it. But
no foundation can be built on fuch popular reports.
Let us therefore examine into the falts themfelves.

We find in a fragment of Polybius, cited by
Strabo,} that the filver mines at the fource of the ri-
ver Batjs, in which forty thoufand men were em-
ployed, produced to the Romans twenty-five thou-
fand drachmas a day, thatis, about five millions of
livres a year, at fifty livres to the mark. The moun-
tains that contained thefe mines were called the§ Sil-
ver Mountains : which fhews they were the Porofi of
thofe times. At prefent, the mines of Hanover do
notemploy a fourth part of the workmen, and yet they
yield more, But as the Romans had not many cop-
per-mines, and but few of filver ; and as the Greeks
knew none but the Attic mines, which were of little

yalue, they might well be aftopithed at their abun-
dance. '

¥ Of wonderful things, 4 Lib.iif. § Lib.'vi, § Mons drgentarius.
3 In
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In" the war that broke out for the fucceffion of
Spain, a man called the marquis of Rhodes, of whom
© it was faid that he was ruined in golden mines, and
enriched in hofpitals,* propofed to the court of
France to open the Pyrenean mines. He alledged
the example of the Tyrians, the Carthaginians, and:

the Romans. He was permitted to fearch, but fought
in vain ; he flill alledged, and found nothmg

~ The Caxthaglmans being mafters of the gold and
filver trace, were willing to be fo of the lead and:
pewter.  Thefe metals were carried by land from the
ports of Gaul upon the qcean to thofe of the Mediter-
ranean. The Carthagmlans were defirous of receiv-
ing them at the firft hand : they fent Himilco to make
a  fettlement in the ifles called Caffiterides, vshlch
are 1magmed to be thofe of Scilly.

Thefe woyages from Batica into England have
made fome perfons imagine that the Carthag'mians
knew the compafs: but it is very certain that they
followed the coafts. There needs no other proof
than Himilco’s being four months in faxlmg from the
mouth of the Bztis to England: befides the famous
piece of h1ﬁory of the Carthaginianj pilot, who,
being followed by a Roman veflel, rana-ground,
that he might not|| fhew her the way to England,
plainly intimates, thut thofe veflels were very near
the thore, when they fell in with each other.

The ancients might have performed voyages, that
would make one imagine they had the compafs,
though they had not. If a pilot was far from land,
and durmg his voyage had fuch ferene weather, that
in the night he could always fee a- polar ftar, and in
the day the nﬁng and fettmg of the fun, it is certain

% He had fome fhare in their management. ‘
7} See Feftis Avienus * 1 Strabo, lib. iii, towards the end,
}| He wasrewarded by the fenate of Carthage,

he
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he might regulate his courfe as well as we do now by
the compafs: but this muft be a fortuitous cafe, and
not a regular method of navigation.

We fee in the treaty which put-an end to the firft
Punic war, that Carthage was principally attentive
to preferve the empire of the fea, and Romé that of
the land. Hanno,* in his negociation with the Ro-
mans, declared, that they fhould not be fuffered even
to wafh their hands in the fea of Sicily ; they were
not permitted to fail beyond the promontosium p-l-
chrum ; they were forbid to trade in Sicily,§ Sardi-
nia, and Africa, except at Carthage: an excepticn
-that lets us fee there was no defign to favour them in
their trade with that city. .

In early times there had been very great wars be-
tween Carthage and Marfeilles § on the fubjett of
fithing. After the peace they entered jointly into the
geconomical commerce. Marfeilles ar length grew
jealous, efpecially as being equal to her rival in in~
duttry, the was become iuferior to. her in power.
This is the motive of her great fidelity to the Romans.
The war between the latter and the Carthaginians in

" Spain was a fource of riches to Marfeilles, which was
now become their magazine. The ruin of Carthage
and Corinth ftill increafed the glory of Murieilles ; and
had it not been for the civil wars, in which this're-
public ought on no account to have engaged, fhe
would have been happy under the protection of the

.Romans, who had not the leaft jealoufy of her com-
merce. ‘

* Frenthemius’s Supplement to Livy, Decad, iis
.1" In t.he parts fubje& to the Carthaginians,
; Juttin, lib. xliii. cap. 5e

E 4 CHAP.
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CHAUP XL

Tha Ifte of Delos.  Mithridates.

UPON the deftrution of Corinth by the Romans,
the merchants retired to Delos, an ifland, which from
religious confiderations was looked upon as a place
of fafety :* befides, it was extremely well fituated
for the commerce of Italy and Afia, which, fince
the redu&tion of Africa, and the weakening of
Greece, was grown more important,

From the earlieft rimes, the Greeks, as we have
already obferved, fent colonies to Propontis, and te
the Euxine fea: colonies which retained their laws
and liberties under the Perfians. Alexander, having
undertaken his expedition againft the barbarians
only, did not moleft thefe people.+ Neither does it
appear that the kings of Pontus, ‘who were mafters
of many of thofe colonies, ever deprived them of their
own civil government.J ' '

The power § of thofe kings increafed as foon as
they fubdued thofe cities. Mithridates found himfelf
able to hire troops on every fide, to repair his fre-
quent loffes : to have a multitude of workmen, fhips,
and military machines ; to procure himfelf allies ; to

* See Strabo, Jib. x. .

1 He confirmed the liberty of the city of - Amifus, an Athenian colony,
which had enjoyed 2 popular government, even under the kingsof Perfia, Ly~
eullus having taken Sinoneand Amifus, reftored them to their liberty, and re-
called the inhabitants, who had flgd on board their fhips.

1 See what Appian writes concerning the Phanagoreans, the Amifians, snd
the Synopians, in his treatife of the Mithridatic war. ! c

§ See Appian, in regard to the immenfe treafures which Mithridates em.
ployedin his wars, thofc which he had busied, thofe which he frequently ]oli:
by tl;e treachery of his own people, and thofe which were found after his
death, ) . T a C

bribe
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bribe thofe of the Romans, and even the Romans
themfelves ; to keep the barbarians of Afia and Eu-
rope in his pay ;¥ to comtinue the war for many
years, and of courfe to difcipline his troops : he found
himfelf able to train them to arms, to infltru& them
in the military art of + the Romans, and to form con-
fiderable bodies out of their deferters ; in a word, he
found himfelf able to fuftain great loffes, and to be
frequently defeated, without being ruined ;§ neither
would he have been ruined, if the voluptuous and
barbarous king had not deftroyed, in his profperous
days, what had been dene by the great prince in
times of adverfity. ' :

Thus it is that when the Romans were arrived at
their higheft pitch of grandeur, and feemed to have
nothing to apprehend but from the ambition of their
own fubjeéts, Mithridates once more ventured to con-
teft the mighty point, which the overthrows of Phi-
lp, of Antiochus, and of Perfeus, had already de-
cided. Never was there a more deftruétive war :
the two contending parties being poffefled of great
power, and receiving alternate advantages, the inha-
bitants of Greece and of Afia fell a facrifice in the
quarrel, either as foes, or as friends of Mithridates.
Delos was involved in the general fatality ; and com-
merce failed on every fide ; which was a neceflary
confequence, the people themfelves being deftroyed.

The Romans, 1in purfuance of a fyftem of which I
have fpoken elfewhere,§ ating as deftroyers, that
they might not appear as conquerors, demolithed
Carthage and Corinth; a pra&tice by which they
would have ryined them{clves, had they not fubdued

* See Appian on the Mithridatic war, + Ibid.
1 Heloft at one time 170,000 men, yet he foon recruited his armies,

§In i}xe Confiderations on the caufes of the rife and declenfion of the Ro-
pan grandeur, I ’

the
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the world. When the kings of Pontus became ma-

flers of the Greek colonies on the Euxine fea, they

took-¢are not to deftroy what was to be the founda-
_tion of theirown grandeur.

C H A P. XIIL

Of the Genius of the Romans as to Maritinme Affairs.

THE. Romans laid nofirefs on any thing but their
iand forces, who were difciplined to ftand firm, to
fight on one fpot, and there bravely to die. They
could not, like the pratice of feamen, who firft of-
fer to fight, then fly, then return, conftantly avoid
danger, often make ufe of firatagem, and feldom of
force. 'This was not fuitable to the genius of the *
Greeks, much lefs to that of the Romans.
 They deftined, therefore, to the fea only thofe citi-
zens. who were not 1 confiderable enough to have a
place in their legions. Their marines were common-
ly freed-men.

At this time we have neither the fame efteem for
land-forces, .nor the fame contempt for thofe of the
fea. In the former,} artis decreafed ; in the § latter,
it is augmented : now things are generally efteemed
in proportion to the degree of ability requifite to dif-
charge them.

C H- A P X1V,

Of the Genius of the Rornans with Refpett to Commerce.

THE Romans were never diftinguifhed by a jea-
loufy for trade. They attacked Carthage as a rival,

#* As Plato has obferved, lib, 4. of Jaws, + Polybxus, 1ib. 5.

1 See the Confiderations on the caufes of the rife and declenfion of the Ro-
man grandeur, § Ibid,

not
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not as a commercial nation. They favoured trading
cities that were not fubje& to them. Thus they in-
creafed the power of Marfeilles, by the ceffion of a
large territory. They were vaftly afraid of barba-
rians ; but had not the leaft apprehenfion from a tra-
ding people. Their genius, their glory, their mili-
tary educatlon, and the very form of their govern- -
ment, eftranged them from commerce.

In the C1ty, they were employed only about war,
eleCtions, faltions, and law-fuits ; in the country,
about agriculture ; and, as for t‘ne provinces, a fe-
vere and tyrannical government was incompatible
with commerce.

But their political con{htutmn was not more oppo-
fite to trade, than theirlaw of nations. ¢¢ The peo-
. ple, fays * Pomponius the civilian, with whom
¢ we have neither friendthip nor hofpitality, nor alli-
f¢ ance, arenot our enemies ; however, if any thing
“ belonging to us falls into their hands, they are the
¢ proprietors of it ; freemen become their flaves ; and

they are upon the fame terms with refpect to us”
Their civil law was not lefs oppreflive. The law
of Conftantine,+ after having ftigmatifed as baftards
the children of perfons of a mean rank, who had
been married to thofe of a fuperior ftation, confounds
women, who retail merchandizes, with flaves, with
the miftrefles of taverns, with a&refles, with the
daughters of thofe who keep public flews, or who
had been condemned to fight in the amphitheatre :
this had its original in the ancient inftitutions of the
Romans.

~ I'am not ignorant that men prepoffeffed with thefe
two ideas, that commerce is of the greateft fervice to
a ftate, and thdt the Romans had the beft-regulated

&6

* Leg. v. ff. deCaptivis,
"’ Qlje’ mer cimoniis puélm- fm'fmt. ch. v. cod. de natural, lxbem.

‘ govern,
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government in the world, have believed that thefe peo-
ple greatly honoured and encouraged commerce ; but
the truth is, they feldom troubled their heads about
it. :

C H AP XV
OFf the Commerce of the Romans with the Barbarians.

THE Romans having erefted a vaft empire in
Europe, Afia, and Africa; the weaknefs of the peo-
ple and the tyranny of their laws united all the parts of
this immenfe body. The Roman policy was then to
avojd all communication with thofe nations whom they
had:not fubdued : the fear of carrying to them the art
of conquering, made them neglect the art of enriching
themielves. - They made laws to hinder all commerce

-with barbarians. . #¢-Let nobody, faid * Valens and
¢ Gratian, fend wine, oil, or other liquors to the bar-
# barians, though it be only for them to tafte. Let
“ no one carry gold to'them, adds Gratian, Valenti-
“ nian, and Theodofius: rather, if they have any,
* let our-fubjets deprive them of it by ftratagem.”
g‘hchcxpor;a;ion -of :iron was prohibited on pain of
eat. FIRN '

- Domitian, a prince of great timidity, ordered the §:
vines in-Gayl-to-be pulled up ; from a fear; no doubt,
left. their- wines fhould draw thither the barbarians,
Probus and_Julian, who had no fuch fears, gave or-
ders for their heing planted again.

I am fenfible, that upon the declenfion of-the Ro-
man Empire, th;_ barbarians obliged the Romans to

* Leg. ad barbaricum cod.  Que res exportari non debeant.

+ Leg. 2. cod. de commerc. & mercator, >

1 Leg.2. Que res exportari non debeant, and Procopius, war of the Perfians,
book 1.

eftablith
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eftablith ftaple towns,¥* and to trade with them. -But
even thisis a proof that the minds of the Romans-were
averfe to commerce.

C H A P. XVL

Of the Commerce of the Romans with Arabia, and the .
Indies.

THE trade to Arabia Felix, and that to the In-
dies, were the two branches, and almoft the only ones
of their foreign commerce. ‘The Arabians were pof
fefled of immentfe riches, which they found in their feas
and forefts ; and as they fold much and purchafed lit-
tle, they drew to } themielves the gold and filver of
the Romans. Auguftus § being well apprifed of that
opulence, refolved they fhould be either his friends, or
his enemies. 'With this view, he fent. Elius Gallus
from Egypt into Arabia. This commander found the
people indolent, peaceable,: and unfkilled in war.
He fought battles, laid fieges to towns, and loft biie
feven of his men by the fword ; but the perfidy of his
guides, long marches, the climate; want of provi-
fions, diftempers, and ill condu, caufed the ruin of
his army. S e e

He was therefore obliged to be content with trading
to Arabia, in the fame rhanner as:other: nations, tha%~
is, with giving them gold and filver in:exchange-for
their commodities. The Europeans trade: with them’:

# Sec the Chronicles of Eufebius and Cedrenus, ,,, '~

‘ oo g H

4 See the Confiderations on the caules of the rife and declenfion of the R;:-
man grandeur.

t Pliny, lib, vi. cap. 28. and Strabo; lib.xvl  * § Ibid, .

EINTR
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fill in the fame manner ; the caravans of Aleppo, and
the royal veflel of Suez, carry thither immenfe fums.*

Nature had formed the Arabs for commerce, not
for war: but when thofe quiet people came to be near
neighbours to the Parthians and the Romans, they
atted as auxiliaries to both nations. Elius Gallus
found them a trading people ; Mahomet happened to
find them trained to war; he infpired them with en-
thufiafm, which led them to glory and conquett.

The commerce of the Romans to the Indies was
very confiderable. Strabo <~ had been informed in
Egypt, that they employed in this navigation one
hundred and twenty veflels :  this commerce was car-
ried on entirely with bullion.  They fent thither annu-
ally fifty millions of fefterces. Pliny } fays, that the
‘merchandizes brought from thence, were fold at Ronie
at cent. per cent. profit. He fpeaks, I believe, too ge-
nerally ; if this trade had been fo vaftly proﬁtable
every body would have been willing to engage in it
and then it would have been at an end.

It will admit of a queftion, whether the trade to A-
rabia and the Indies was of any advantage to the Ro-
mans ? They were obliged to export their bullion thi-
ther, though they had not, like us, the refource of A«
merica, which fupplies what we fend away. Iam per-
fuaded, that one of the reafons of their increafing the
value of their fpecie, by eftablithing bafe coin, was the
fcarcity of filver, owing to the continual exportation of
it to the Indies: and though the commodities of this
country. were fold at Rome at the rate of cent. per cent.
this profit of the Romans, being obtained from the
Romans themielves, could not enr: rich the empire.

* The caravans of Aleppo and Suez carry thither annually to the value of
zbout two millions of livres, and as much more clandeftinely ; the royal veflel
of Suez carries thither alfo two millions, -

_ % Lib. ii. pag. 81, 1 Lib, vi.cap. 23.

It
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It may be alledged, on the other hand, that this
commerce increafed the Roman navigation, and of
courfe their power ; that new merchandizes augmented
their inland trade, gave encouragement to the arts,
and employment to the induftrious ; that the number
of fubjeéts multiplied in proportion to the new means
of fupport; that this new commerce was productive
of luxury, whichI have proved to be as favourable to
& monarchical government, as fatal to a common-
wealth ; that this eftablithment was of the fame date as
the fall of their republic; that the luxury of Rome
was become neceflary ; and that it was extremel
proper, that a city which had accumulated all the
wealth of the univerfe, fhould refund it by its luxury.

- Strabo * fays that the Romans carried on a far more
extenfive commerce to the Indies than the kings of
Egypt; butit is very extraordinary, that thofe people
who were {o little acquainted with commerce, thould
have paid more attention to-that of India, than the
Egyptian kings, whofe dominions lay fo conveniently
for it. The reafon of this muft be explained.

After the death of Alexander, the kings of Egypt
eftablifhed a maritime commerce to the Indies; while
the kings of Syria, who were poflefied of the more
eaftern provinces, and confequently of the Indies,
maintained that commerce, of which we have tzken no-
tice in the fixth chapter, which was carried on partly
by land, and partly by rivers, and had been farther
facilitated by means -of the Macedonian colonies;
infomuch, that Europe had a communication with
the Indies, both-by Egypt and by Syria.  The
difmembering of the latter kingdom, from whence
was formed that of Ba&riana, did not prove any
way prejudicial to this commerce. Marinus the

* He fays, in his 12th book, that t'h:‘:'R‘ovtgmynyskcyrq:les-.‘cL,a~ hupdred and,
twenty fhips in that trade; and in the 17th book, that the Grecian kings
feaic,ly employed twenty.

3 Ty-
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Tyrian, quoted by Prolemy, * mention$ the difco-
veries made in India by means of fome Macedo-
_ nian merchants, who found out new roads, which had
been unknown to kings in their military expeditions.
‘We find in Prolemy,t that they went from Peter’s
tower, as far as Sera; and the difcoveries made by
mercantile people of fo diftant a-mart, fituated in the
north-eaft part of China, was a kind of prodigy.
Hence, under the kings of Syria and Baétriana, mer-
chandizes were conveyed to the weft from the fouthern
parts of India, by the river Indus, the Oxus, and the
Cafpian fea; while thofe of the more eaftern and
northern parts were tranfported from Sera, Peter’s
tower, and other ftaples, as far as the Euphrates,
Thofe merchants dire¢ted their route, nearly by the
fortieth degree of north latitude, through countries
fituated-to the weft of China, more civilized at that
time than at prefent, becaufe they had not as yet
been infefted by the Tartars.

Now while the Syrian empire was extending its trade
to fuch a diftance by land, Egypt did not greatly en-
large its maritime commerce.

The Parthians foon after appeared, and founded
their empire ; and when Egype fell under the power
of the Romans, this empire was at its height, and had
received its whole extenfion.

. The Romans and Parthians were two rival nations,
that fought not for dominion, but for their very exift-
ence. Between the two empires deferts were formed,
and armies were always ftationed on the frontiers ; fo
that inftead of there being any commerce, there was
not fo much as a communication between them. Am-
bition, jealoufy, religion, national antipathy, and dif-

* Lib, i. cap. 2. ) 4 Lib. i. cap. 13.
1 Our beft maps place Peter’s tower in the hundredth degree of lengitude,
and about the fortieth of latitude,

w W

ference
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ference of manners, compleated the feparation. Thus
the trade from eaft to weft, which had formerly fo
many channels, was reduced to one ; and Alexandria-
becoming the only ftaple, the trade to this city was
immenfely enlarged.

We thall fay but one word on their inland trade.
Its principal branch was the corn brought to Rome
for the fubfiftence of the people ; but this was rather
a political affair than a point of commerce. On this
account the failors were favoured with fome privi-
leges,* becaufe the fafety of the empire depended on
their vigilance,

C H.A P, XVIIL

Of Commerce after the Deflruction of -the Waftern
Empare.

AFTER the invafion of the Roman empire, one
effeét of the general calamity was the deftruction of
commerce. The barbarous nations at firft regarded
it only as an opportunity for robbery ; and when they
had fubdued the Romans, they honoured it no more
than agriculture, and the other profeffions of a con-
quered people. )

Soon was the commerce of Europe almoft entirely
loft. 'The nobility, who had every where the direcs
tion of affairs, were in no painaboutir. ‘

The laws of the 4 Vifigoths permitted private peoe
ple to occupy half the beds of greae rivers, provided
the other half remained free for nets and boats,
There muft have been very little trade in countries
conquered by thefe barbarians.

* Suet, in Claudio, leg. 8. Qod. Theodof. d¢ nawiculariis,
4 Lib, viii, Tit. 4. feét, 9.

Vor, 1L F In
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In thofe times were eftablifhed the ridiculous rights
of efcheatage and thipwrecks. Thefe men thought,
that as firangers were not united to them by any civil
law, they owed them on the one hand no kind of ju-
ftice, and on the other no fort of pity. '

In the narrow bounds which nature had originally
prefcribed to the people of the north, all were ftran-
gers to them ; and in their poverty they regarded all
only as contributing to their riches. Bein% efta-
blifhed, before their conqueft, on the coafts of a fea
of very little breadth, and full of rocks, from thefe
very rocks they drew their fubfiftence.

But the Romans, who made laws for all the world,
had eftablifhed the moft * humane ones with regard
to thipwrecks. They fupprefled the rapine of thofe
who inhabited the coafts ; and what was more fill,
the rapacioufnefs of their treafuries.{~

C H AP XVIIL
A particulat Regulation.

THE }law of the Vifigoths made however one
regulation in favour of commerce. It erdained, that
foreign merchants fhould be judged, in the differences
that arofe amongft themfelves, by the laws and by
judges of their own nation. This was founded on
an eftablifhed cuftom among all mixed people, that
.every man fhould live under his own law: a cuftom,
of which I fhall fpeak more at large in another
place.

* Toto titulo . de incend. ruid, & maufrags & cod. de naufragiis, & leg. il
. ad lege Cornel. de ficariis. .

+ Leg. i. cod, .de naufragiis.

1 Lib.ils Tit. 3. fect.2,

CHAP
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C H AP XIX.

OF Commerce after the Decay of the Roman Power in
( the Eafti . .

THE Mahometans appeared, conquered; éxtended,
and difperfed themfelves. Egypt had particular fo-
vereigns ; thefe carried on the commerce of India,
and being poffefled of the merchandizes of this ccun-
try, drew to themfelves the riches of all other nations.
"The fultans of Egypt were the moft poweérful princes
of thofe times. Hiftory informs us with what 4 con-
ftant and well=regulated force they ftopped the arder,
the fire, and the impetuofity of the crufades. .

c HAB XX
Hozo Cosimérce broke t[:rougfz thé Barbirifin of Europe.

ARISTOTLE’s philofophy being carried to the
weft, pleafed the fubtil gehiufes, who ivere the vir-
tuofi of thofe tithes of ignorance. The fchoolmen
were infatuated with it, and borrowed from that phi-
lofopher,* a great many notions on lending iipon inte-
reft, whereas its fource might have been eafily traced
in the golpel ; in fhort, they condemined it abfolutely
and in all cafes. Hence commerce, which was the
profeffion only of mean perfons, becime that of
knaves : for whenever a thing i3 forbidden, which
nature permits or neceflity requires, thofe who do it
are looked upon as difhoneft.

Commerce was transferred to a nation covered
with infamy ; and foon ranked with the moft fhame-

# See Atiftor, polit, lib. 1. cap. § & 10

F 2 ful
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ful ufury, with monopolies, with the levying of fub-
fidies, and with all the difhoneft means of acquiring
wealth.

The Jews,* enriched by their exactions, were pil-
laged by the tyranny of princes ; which pleafed, in-
deed, but did not eafe the people.

What paffed in England may ferve to give us an
idea of what was done in other countries. King
John having imprifoned the Jews, in order to obtain
their wealth, there were few who had not at leaft one
of their eyes plucked out. Thus did that king admi-
nifter juftice. A certain Jew, who hada tooth pulled
out every day for feven days fucceffively, gave ten
thoufand marks of filver for the eighth. Henry I1I
extorted from Aaron,a Jew, at Yerk, fourteen thou-
fands marks of filver, and ten thoufand for the queen.
In thofe times they did by violence, what is now done
in Poland with fome femblance of moderation. As
princes could not dive into the purfes of their fub-
jeéts, becaufe of their privileges, they put the Jews
to the torture, who were not confidered as citizens.

At lafta cuftom was introduced of confifcating the
effe@s of thofe Jews who embraced Chriftianity. This
ridiculous cuftom is known only by the § law which
fupprefled it. The moft vain and trifling reafons were
given in juftification of that proceeding; it was al-
ledged, that it was proper to try them, in order to be
certain, that they had entirely thaken off the flavery
of the devil. But it is evident, that this confifcation
was a fpecies of the right of § amortifation, to recom-

# Secin ilar:a Hifpanica the conftitutions of Aragon in the years £228, and
1233 ; and in Bruffl, the agreementin the year 1206, between the king, the
countefs of Champagne, and Guy of Dampierre,

1 Stowe’s Survey of Londen, book iii. page 54.

1 Theedick pafied at Baville, April 4, 1392, -

§ In France, the Jews were flaves in mortmain, and the lords their fuccef-
fors. Mr. Bruffels mentions an agreement made in the year 1206, between the
kingand Thibaut Count of Champagne, by which it was agreed, that the Jews
of the one fhould not lend in the lands of the other,

penfe
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penfe the prince, orthelords, for the taxes levied on

the Jews, which ceafed on their embracing Chriftiani-

ty. Inthefe times, men, like lands, were regarded

as property ; I cannot help remarking by the way,

how this natioff has been fported with from one age

to another : at one time, their effets were confifcated -
when they were willing to become Chriftians; and

at another, if they refufed to turn Chriftians, they

were ordered to be burnt. .

In the mean time, commerce was feen to arife from
the bofom of vexation and defpair. The Jews, pro-
fcribed by turns from every country, found out the
way of faving their effes. Thus they rendered their
retreat for ever fixed ; for though prinees might have
been willing to get rid of their perfons, yet they did
not chufe to get rid of their money.

The * Jews invented letters of exchange; com-
merce, by this method, became capable of eluding
violence, and of maintaining every where its ground ;
the richeft merchant having none but invifible ef-
fects, which he could convey imperceptibly where-
ever he pleafed. .

The theologians were obliged to limit their princi-
ples; and commerce, which they had before con-
nected by main force with knavery, re-entered, if I
‘'may fo exprefs myfelf, the bofom of probity.

Thus we owe to the fpeculations of the fchool-
men all the misfortunes + which accompanied the de-
ftrution of commerce ; and tothe avarice of princes,

* Itis known, that under Philip: Auguftus and Philip the Long, the Jews
who were chafed from France took refuge in Lombardy, and that there they
gave to foreign merchants and travellers fecret letrers, drawn upon thofe 1o
whom they had entrufted their effe@s in France, which were accepted.

+ Sece the 83d novel of the emperor Leo, which revokes the law of Bafil his
father. This law of Bafil is in Hermenopolus, under the name of Leo, lib.

_dii,-tit. 7. fefl 27,

F3 the
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‘the eftabiithment of a practice which puts it in fome.
mesfure out of their power.

" From this time it became neceffary that princes
fhould govern with more prudence than they them-
felves could ever have imagined : for great exertions
of authority were, in the event, found to be impoli-
tic ; and from experience it is manifeft, that nothing
but the goodaefs and lenity of a government can
male it flourith.

We pegin tobe cured of Machiavelifm, and reco-
ver from it every day. More moderation is become
“neceffary in the councils of princes. What would
formerly have been called a mafter-ftroke in politics,

“would be now, independent of the horror it might
occafion, the greateft imprudence.

Happy is it for men that they are in a fitvation, in
which, though their paffions prompt them to be
wicked, it is, however, thejr intereft to be humane
and virtuous.

C H A P. XXIL

The Difcovery of tawo new Worlds, and in what
Manner Europe is affecled by it.

THE compafs opened, if T may fo exprefs myfelf,
the univerfe. Afia and Africa were found, of which
only fome borders were known; and -America, of
which we knew nothing.

The Portuguefe, failing on the Atlantic ocean,
difcovered the moft fouthern point of Africa; they
faw a vait fea, which carried them to the Eaft-In-
dies, Their danger upon this fea, the difcovery of
Mofambique, Melinda, and Calicut, have been fung
by Camoens, whofe poems make us feel fomcthingé

a8
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of the charms of the Odyfley, and the magpnificence
of the Aneid.

The Venetians had hitherto carried on the trade of
the Indies through the Turkith dominions, and pur-
fued it in the midft of oppreflions and difcourage-
ments. By the difcovery of the Cape of Good-hope,
and thofe which were made fome time after, Italy was
no longer the centre of the trading world ; it was, if

. I may be permitted the expreffion, only a corner of
the univerfe, and is fo ftill. The commerce even of
the Levant depending now on that of the great tra-
ding nations to both the Indies, Italy even in that
branch can no longer be confidered as a principal

The Portuguefe traded to the Indies in right of
conqueft. The * conftraining laws which the Dutch
at prefent impofe on the commerce of the little In»
‘dian princes, had been eftablithed before by the Por-
ruguefe.

The fortune of the houfe of Auftria was prodigi-
‘ous. Charles V. fucceeded tq the pofleffion of Bur-
gundy, Caftile, and Aragon ; he arrived afterwards
at the imperial dignity ; and to procure him a new
kind of grandeur, the globe extended itfelf, and
there was feen a new world paying him obeifance.

Chriftopher Columbus difcovered America ; and
though Spain fent thither only a force fo fmall, that
the leaft prince in Eyrope could have fent the fame,
yet it fubdued two vaft empires, and other great
ftates.,

While the Spaniards difcovered and conquered the
weft, the Portuguefe puthed their conquefts and dif-
coveries in the eaft. Thefe two nations met each
other ; they had recourfe to pope Alexander VI. who
-made the celebrated line of partition, and adjudged
the great procefs.

¥ Seethe relation of Fr, Pirard, pla;:t ii, chap. 15,

Bt
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But the other nations of Europe would not fuffer
them -quietly to enjoy their fhares. The Dutch
chafed the Portuguefe from almoft all their fettle-
thents in the Eaft Indies ; and feveral other nations
_planted coloniesin America.

The Spaniards confidered thefe new-difcovered
gountries as the fubje&t of conqueft; while others,
more refined in their views, found them to be the
proper fubjeéts of commerce, and upon this princi-.
ple direted their proceedings. Hence feveral nations
have condu@ed themfelves. with fo much wifdom,
that they have given a kind of fovereignty to compa-
nies of merchants, who governing thefe far-diftant
countries only with a view to trade, have made a
great acceflary power, without embarraffing the prin.
cipal ftate.

The colonies they have formed are under a kind of
dependance, of which there are but very few in=-
ftances in all the colonies of the ancients: whether
we confider them as holding of the ftate itfelf, or of
fome trading company eftablifhed in the ftate,

The defign of thefe colonies is to trade on more ad-
vantageous conditions than could otherwife be done
with the neighbouring people, with whom all ad-
vantages are reciprocal. It has been eftablithed, that
the * metropolis, or mother country, alone fhall trade
in the colonies, and that from very good reafon ; be-
caufe the defign of the fettlement was the extenfion of
commerce, not the foundation of a city, or of a new
empire.

Thus it is ftill a fundamental law of Europe, that
-all commerce with a foreign colony fhall be regarded
as a2 mere monopoly, punifhable by the laws of the
country ; and in this cafe weare not to be direGted by

" * This, in the language of the ancieats, is the ftate which founded the o«
lony.
4 the
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the laws and precedents of the ¥ ancients, which are
not at all applicable.

It is likewife acknowledged, that a commerce
eftablithed between the mother countries, does not
include a permiffion to trade in the colonies ; forthefe
always continue in a fate of prohibition.

The difadvantage of a colony that lofes the liberty
of commerce, is vifibly compenfated by the protec-
tion of the mother country, who defends it by her
arms, or fupports it by her laws.

From hence follows a third law of Europe, that
when a foreign commerce with a colony is prohibit-
ed, itis not lawful to trade in thofe feas, exceptin
fuch cafes as are excepted by treaty.

Nations, who are, with refpe to the whole globe,
what individuals are in a ftate, like thefe are governed
by the laws of nature, and by particular laws of their
own making. One nation may refign to another the
fea, as well as the land. ‘The Carthaginians forbad 4~
the Romans to fail beyond certain limits, as the
Greeks had obliged the kings of Perfia to keep as far
diftant from the fea-coaft I as a horfe could gallop.

The great diftance of our colonies is not an incon-
venience that affeéts their fafety; for if the mother
country, on whom they depend for their defence, is
remote, no lefs remote are thofe nations who rival the
mother country, and by whom they may be afraid of
being conquered.

Befides, this diftance is the caufe that thofe who are
eftablifhed there cannot conform to the manner of li-
ving in a climate fo different from their own : they are

% Except the Carthaginians, as we fee by the treaty which putan end to the
firt Punic war, '

+ Polyb, lib. iil.
I The king of Perfia obliged himfelf by treaty, not to fail with any veflel of
war beyond the Cyancan rocks, and the Cliclidonean ifles. Plurarch, in the

life of Cymion, oblgcd
1
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obliged therefore to draw from the mother country
all the conveniences of life. ‘The * Carthaginians, to
render the Sardinians and Corficans more dependant,

forbad their planting, fowing, or doing any thing of
the like kind, under pain of death ; fo that they fup-

lied them with neceffaries from Africa,
The Europeans have compafled the fame thing,
without having recourfe to fuch fevere laws, Our

-colonies in the Caribbee iflands are under an admi-

rable regulation in this refpe& ; the fubje& of their
commerce is what we neither have, nor can produce ;
and they want what is the fubjet of ours.

A confequence of the difcovery of America was the
conneéling Afia and Africa with Europe; it fur-
nithed materials for a trade with that vaft purr of Afia
known by the name of the Eaft-Indies. Silver. that
metal fo ufeful as the medium of commerce, berame
now, as 2 merchandize, the bafis of the greateft com-
merce in the world, In fine, the navigation to
Africa became neceflary, in order to furnith us with
men to labour in the mines, and to cultivate the lands
of America.

Europe is arrived to fo high a degree of power,

that nothing in hiftory can be compared to it. Whe-

ther we confider the immenfity of its expences, the
grandeur ofv its engagements, the number of its
troops, and the regular payment even of thofe that
are leaft ferviceable, and which are kept only for

-oftentation.

Father Duhalde fays,4- that the interior trade of
China is much greater than that of all Europe.
That might be, if our foreign trade did not aug-

-ment our inland commerce. Europe carries on the
.trade and navigation of the other three parts of the

* Ariftotle on qoonderful things. Livy, lib, vii, Dec, 2,
4 Tome ii, page 370,
world ;
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world ; as France, England, and Holland, do nearly
that of Europe. -

C H AP XXIL
Of the Riches which Spain drew from America,

IF Europe * has derived fo many advantages from
the American trade, it feems natural to imagine, that
Spain muft have derived much greater. ' She drew
from the newly difcovered world fo prodigious a
quantity of gold. and filver, that all we had before
could not be compared toit. A

But (what one could never have expefted) this
great kingdom was every where baffled by its mif-
fortunes. Philip II. who fucceeded Charles V. was
obliged to make the celebrated bankruptcy known to
all the world. There never was a prince who fuf-
fered more from the murmurs, the infolence, and the
revolt of troops conftantly ill. paid.

From that time the monarchy of Spain has been
inceffantly declining. ‘This has been owing toan in-
terior and phyfical defet in the nature of thefe
riches, which renders them vain ; a defe@ which
increafes every day.

Gold and filver are either a fititious, or a repre-
fentative wealth. The reprefentative figns of wealth
are extremely durable, and, in their own nature, but
little fubjet to decay. But the more they are multi-
plied, the more they lofe their value, becaufe the
tewer are the things which they reprefent.

The Spaniards, after the conqueft of Mexico and
Peru, ‘abandoned their natural riches, in purfuit of a

* This has been already thewn in a fmall treatife, written by the author
gbout twenty yearsago ; which has been almoft. intirely incerporated in the pre«
fent work, - C

3 repre-
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reprefentative wealth which daily degraded itfelf.
Gold and filver were extremely fcarce in Europe, and
Spain becoming all of a fudden miftrefs of a pro-
digious quantity of thefe metals, conceived hopes
to which fhe had never before afpired. The wealth
the found in the conquered countries, great as
it was, did not however equal thofe of their mines.
The Indians concealed part of them ; and befides,
thefe people, who made no other ufe of gold and
filver than to give magnificence to the temples of
their gods, and to the palaces of their kings, fought
not for it with an avarice like ours. In fhort, they
had not the fecret of drawing thefe metals from
every mine ; but only from thofe in which the fepa-
ration might be made with fire : they were ftrangers
to the manner of making ufe of mercury, and per-
haps of mercury itfelf.

- However, it was not long before the fpecie of Eu-
tope was doubled ; this appeared from the price of
commodities which every where was doubled.

The Spaniards raked into the mines, fcooped out
mountains, invented machines te draw out water, to
break the ore, and feparate it ; and, as they fported
with the lives of the Indians, they forced them to la-
bour without mercy. The fpecie of Europe foon
doubled, and the profit of Spain diminithed in the
fame proportion ; they had every year the fame quan-
tity of metal, which was become by one-half lefs
precious. ‘

In double the time the fpecie ftill doubled,and the
profit ftill diminithed another half. '

It diminifhed even more than half: let us fee in
what manner. - "

To extraét the gold from the mines, to give it the
‘requifite preparations, and to import it into Europe,
muft be attended with fome certain expence ; 1 will
{fuppofe this tobe as 1 tc 64. When the fpecie was

once
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once doubled, and confequently became by one-half
lefs precious,. the expence was as 2 to 64. Thus the
galoons which brought to Spain the fame quantity of
gold, brought a thing which really was of lefs value
by one-half, though the expences attending it had
been one-half higher.

If we proceed doubling and doubling, we fhall find
in this progreffion the caufe of the impotency of the
wealth of Spain.

It is about two hundred years fince they have
worked their Indian mines. I fuppofe the quantity -
of fpecie at prefent in the trading world is to that be-
fore the difcovery of the Indies, as 321s to1; that is,
it has been doubled five times :-in two hundred years
more, the fame quantity will be to that before the dif-
covery, as 64 isto 13 that is, it will be doubled once
more.| Now at prefent, fifty # quintals of ore yield
four;five, and fi¥ ounces of gold; and when it yields
only two, the miner receives- no-more from it than
his expences. In two hundred years, when the mi-
ner will extract only four, thisttoo will only defray his-
charges. There will then be but little profit to be
drawn from the gold mines, The fame reafoning
will hold goodof filver, except-that the working of
the filver mines is a little more advantageous than
thofe of gold.

But, if mines thould be difcovered fo fruitful as
to give a much greater profit, the more fruitful they
will be, the fooner the profit-will ceafe.

The Portuguefe in Brafil have found mines of gold
fo rich,} that they muft neceffarily very foon make a

® Seg Frezier's voyages.
+ According to Lord Anfon, Europe receives every year from Brafil two
millions fterling in gold, which is found in-fand at-the foot of the mountains,
or in the beds of rivers, When I wrote the Jittle treatife mentioned in the firft
note of this chapter, the returns from Brafil were far from being fo confidera-
¥l an objet as they areat prefent,

confi-

-
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confiderable diminution in the profits of thofe of
Spain, as well asin their own.

. I have frequently heard people deplore the blind-
nefs of the court of France, who repulfed Chrifto-
pher Columbus when he made the propofal of difco-
vering the Indies. Indeed they did, though perhaps
without defign, an a& of the greateft wifdom. - Spain
has behaved like the foolith king, who defired that
every thing he touched might be converted into gold,
and who was obliged to beg of the gods to put an
end to his mifery.

The companies and banks eftablithed in many na~
tions, have put a finithing ftroke to the lowering of
gold and filver, as a fign or reprefentation of riches ;
for by new fictions they have multiplied in fuch a
manner the figns of wealth, that gold and filver hav-
ing this office only in part, are become lefs precious.

Thus public credit ferves inftead of mines, and
diminithes the profit which the Spaniards draw from
theirs. R

Trueit is, thatthe Dutch trade to the Eaft-Indies
has increafed, in fome meafure, the value of the Spa-
nifh merchandize; for as they carry bullion, and give
it in exchange for the merchandizes of the Eaft, they
«eafe the Spaniards of part of a commodity, which in
Europe abounds too much.

And this trade, in which Spain feems to be only
indiretly concerned, is as advantageous to that na-
tion as to thofe who are dire¢tly employed in carry-
ing it on.

" From what has been faid, we may form a judg-
men of the laft order of the council of Spain, which
prohibits the making ufe of gold and filver in gild-
ings, and other fuperfluities ; a decree as ridiculons
as it would be for thie ftates of Holland to prohibit the

“confumption of fpices, .
- My
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My reafoning does not hold good againft all mines;
thofe of Germany and Hungary, which produce lit-
tle more than the expence of working them, are ex-
tremely ufeful. They are found in the principal
ftate ; they employ many thoufand men, who there
confume their fuperfluous commodities ; and they
are properly a manufature of the country.

The mines of Germany and Hungary promote the
culture of land ; the working of thofe of Mexicoand
Peru deftroys it.

The Indies and Spain are two powers under the
fame mafter; but the Indies are the principal;
while Spain is only an acceffory. It isin vain for po-
litics to attempt to bring back the principal to the
acceflory ; the Indies will always draw Spain to
themfelves. _

Of the merchandizes, to the value of about fifty
millions of livres, annually fent to the Indies, Spain
furnithes only two millions and a half: the Indies
trade for fifty millions, the Spaniards for two and an
half,

That muft be a bad kind of riches which depends
on accident, and not on the induftry of a nation, on
the number of its inhabitants, and on the cultivation
of its lands. The king of Spain, who receives great
fums from his cuftom-houfe at Cadiz, is in this re-
{pect only a rich individual in a ftate extremely poor.
Every thing paffes between firangers and himfelf,
while his fubjeéts have {carcely any thare in it; this
commerce is independent both of the good and bad
fortune of his kingdom.

Were fome provinces of Catftile able to give him a
fum equal 1o that of the cuftom-houfe of Cadiz, his
power would be much greater : his riches would be
the effet of the wealth of the country: thefe pro-
vinces would animate all the others, and they woutlad

e
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be all together more capable of fupporting their re-
fpeclive charges: inftead of a great treafury, he
would have a great people.

C H A P XXIIIL
A Problem.

IT is not for me to decide the queftion, whether
if Spain be not herfelf able to carry on the trade of -
the Indies, it would not be better to leave it open to
firangers. Iwillonly fay, that it is for their advan-
gage to load this commerce with as few obftacles as
politics will permit. 'When the merchandizes, which
feveral nations fend to the Indies, are very dear, the
inhabitants of that country give a great deal-of their
commodities, which.is gold and filver, for very little
of thofe of foreigners: the contrary to this happens-
" when they are ata low price. It would perhaps be
of ufe, that thefe nations thould underfell each other,
to the end that the merchandizes carried to the Indies
might be always cheap, Thefe are principles which
deferve to be examined, without feparating them,
however, from other confiderations ; .the fafety of the
Indies, the advantagesof one only cuftom-houfe, the'
danger of making great alterations, and the foreféen
inconveniencies, which are often lefs dangerous than
thofe-which cannot be forefeen, S

BOOX



Cuar. 1. 'THE SPIRIT OF LAWS. gr

B O O K XXIIL
OF LAWS IN RELATION T THE USE OF MONEY.
CHAUP L

The Reafon of the Ufe of Money.

EOPLE who have few merchandizes, as fa-
[ vages, and among civilized natioms, thofe who
have only two or three fpecies, trade by exchange.
Thaus the'caravans-of Moors who go to Tombactu, in
the heart of Africa, have no need of money, for they -
exchange their falt for gold. The Moor puts his falt
in a heap, and the Negro his duft in another ; if there-
is not gold enough, the Moor takes away fome of his
falt, or the Negro adds more gold, till both parties
are agreed,
But when a nation traffics with a great variety of
merchandizes, money becomes neceflary ; becaufea
metal eafily carried from place to place, faves the great.
expences which people would be obliged to be at, if
-they always proceeded by exchange. )
As all nations have reciprocal wants, it frequently
happens that one is defirous of a large quantity of the
_others merchandizes, when the latter will ha-e very
little of theirs, though, with refpec to another nation,
the cafe is dire@tly oppofite, But when nations have
money, and proceed by buying and {elling, thofe who
take moft merchandizes, pay the balance in fpecie.
And there is this difference, that in the cafe of buy.

ing, the trade carried on is in proportion to the wants
Vor, I - of
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of the nation that has the greateft demands ; whilft
in bartering, the trade is only according to the wants
of the nation whofe démands are the feweft : without
which, the latter would be under an_impoffibility of

balancing its accouits., - .
CH AP 1L
" Of the Nature of Money.

MONEY is afign which reprefents the value of
all merchandizes. Metal is taken for this defign, as
being durable,* becaufe it confumes but little by ufe ;
and becaufe, without being defiroyed, it is capable of
many divifians. A ‘precions metal has been chofen as
a fign, as being moft portable. = A ‘metal is-moft :pro-
per for a common meafure, becaufe it can be eafily re-
duced to the fame flandard.. Every ftate fixes upon it

“a_particular impreffion, to the end that the form may
correfpond with the flandard and the weight, and that
both may be known by infpection only. | )

The Athenians, not having the ufe of metals, made.
ufe of oxen, and the Romans of fheep : but one ox is
not the fame as another ox, in the manner that one
piece of metal may be the fame as another.

- As fpecie is the fign of the value of .merchandizes,
paper is the fign of the value of fpecie : and when it is
of the right,fort, it reprefents this value in fuch a
manner, that as to the effets produced by it, there is
not the leaft difference. ~ ~ 7 7 100 7

* The falt made ufe of for this purpofe in Abyffinfa has this defedt, that it
iscontinvally walingawhy, - - T 7 <t T

4 Herodotus, in Clio, tells us, that the Lydians found cut the art of coin~
ing money ; the-Greeks learnt it-from them ;. the Athenian coin had the iin-

preffion of their ancient ox, I have feén one of thofe picces in the Earl of
Pombroke’s cabiaet, ‘
In
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In the fame manner, as money is the fign and repre-
fentative of a thing, every thing is a fign and repre-
fentative of money ; and the ftate is in a profperous
condition, when, on the one hand, money perfeétly
reprefents all things; and, on the other, 4ll things
perfedly reprefent money, and are recipracally tge
fign of each other ; thatis, when they have fuch 4 re-
lative value, that we may have the one as foon as we
have the other. This never happens in any other
than a moderate government, nor does it always hap-
pen there : for example, if the laws favour the dif-
honeft debtor, his effeéts are no longer a reprefenta-
tive or fign of money. With regard to a defpotic
government, it would be a prodigy, did things there
reprefent their fign. Tyranny and diftruft make every -
one-bury ¥ theirfpecie: things are notthere then the
réprefentative of money.

" Legiflators have fometimes had the art, not only to
make things, in their own nature, the reprefentative
of fpééie, but to-convert them even into fpecie, like
the current coin. ~ Cefar,- when he was+ dicator,
periitted debtors to give théir lands in payment to
their creditors, at’the price they were worth before
the civil war. ‘I Tiberius ordered, that thofe who
defired fpecie thould have it from the public treafury,
on-binding over their land to double the value. ~Un-
der Czfar, -the lands were the money ‘which paid all
debits’: under Tiberius, ten thoufand fefterces in land
bééame as-current.money, equal to five thoufand fe-
fterces in filver. Ve

. The magna charta of England provides againft the
feizing the lands or revenues of a debtor, when -his

L S S S S TR T S P - s ,

2 Iris an ancient cuftom in Algiers, for the father of 3 Family to have atrea«
fare eoncealed. in.the eaxth, loHiffe of the - Kingdom of Algiers by Legier de

7 uﬁh

"} Cafar, on the Civil War, book i 1 Tacitus, 1ib, vi,
G2 moves~
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moveable or perfonal goods are fufficient to pay, and
he is willing to give them up to his creditors: thus
all the goods of an Englithman reprefented money.
" The laws of the Germans conftituted money a fa-
tisfaCtion for the injuries that were committed, and
for the fufferings due to guilt. But as there was but
very little fpecie in the country, they again confti-
tuted this money to be paid in goods or chattels.
This we find appointed in a Saxon law, with certain
regulations fuitable to the eafe and convenience of the
feveral ranks of people. At firft,* "the law declared
" the value of a fou in cattle; the fou of -two tremifes
anfwered to an ox of twelve months, or to an ewe
with her lamb ; that of three tremifes was worth an
ox of fixteen months. With thefe people money be-
came cattle, goods, and merchandize ; and thefe again
became money. : ,
Money is not only a fign of things ; it is alfo a fign
and reprefentative of money, as we fhall fee in the
chapter on exchange. -

CH AP . IL
Of ideal Money.

" THERE is both real and ideal money: Civilized
pations generally make ufe of ideal money only, be-
caufe they have converted their real money into ideal.
At firft, their real money was fome metal of a certain
weight and ftandard : but foon difhonefty or want
made them retrench a part of a metal from every piece
of money, to which they left the fame name; forex-
ample, from a livre at a pound wéight they took half
the filver, and flill continued to call it a livre; the

* The Laws of the Saxons, chap. 18,
piece



Cuiar.3. THE SPIRIT OF LAWS, 85

piece which was the twentieth part of a pound of fil-
ver, they continued to call a fou, though it is no more
the twentieth part of this pound of filver. By this
method the livre is an ideal livre, and the fou an
ideal fou. Thus of the other fubdivifions; and fo
far may this be carried, that what we calla livre, fhall
be only a fmall part of the original livre or pound
which renders it {lill more ideal. It may even hap-
pen, that we have no piece of money of the precife
value of .a livre, nor any piece exaltly with a fou:
then the livre and the fou will be purely ideal. ‘They
may give to any piece of money the denomination of
as many livres and as many fous as they pleafe, the
variation may be continnal ; becaufe it is as eafy to
give another name to a thmg, as it is difficult to
change the thing itfeif.

To take away the fource of this abufe, it would
be an :xcellent law for all countrtes, who are defi-
rous of making commerce flourifh, to ordain, that
none but real money fhould be current; and, to pre-
vent any methods from being taken, to render it
ideal.

Nothing ought to be fo exempt from variation, as
that which is the common meafure of all.

Trade is in its own nature extremely uncertain :
and it is a great evil to add a new upcertainty to that
which is founded on the nature of the thing,

CHAP IV,
Of the Quantity of Gold and Sitver.

WHILE civilized nations are the miftrefles of the
world, gold and fiiver, whether they draw it from
amongft themfelves, or fetch it from the mines, muft
increafe cvery day, On the contfary, it diminifhes

3 when
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when- barbarous -nations prevail. - We know. how
" gréat was the f{carcity'of thefe metals; when the-Gothis
and Vandals on the one ﬁde, and on thewother the:Sa-
racens -and Tartars, brokein- lzke a torrent ‘on: the Gl
vﬂizcd World RS 4 BRI

c H A P ."v'.f
- Tbe Jame Subjelt contmued.

THE ‘bullion drawn from the American’ mines,
imported into Europe, and from thence fent tothe
eaft, has greatly promoted the navigation of the Eu-
ropean nations.; for it is 2 merchandize which Eu-
rope receives in exchange from America, and which
the fends in exchange to the Indies. A prodlgxous
quantity of gold and filver is therefore an advantage,
when we confider thefe metals as a merchandize ; but
it is otherwife, when we confider themasa ﬁgn be-
caufe their abundance gives an allay to their quahty as
a fign, whichis chiefly founded on their fcarcity,

Before the firft Punic war, copper was to filver as

* 960 to I 3§ it is at prefent nearly as 73 and a ] ‘half
to 1. When the proportion fhall be as it was for-
merly, filver will better perform its office as a fign.

CHAP= VI,

The Reafon _why Intereft was lowered ane lvalf afler the
‘ ““Congueft of the Indies.

GARCILASSO informs us,} that in Spam, after
the conqueft of the Indles, the 1ntereﬁ, whlch was at

® See chap, xii. of this book, ’ '

4 Suppofing a mark or eight duneés of filver to be worth forty-fiine- ivtes,
and copper twenty fols per pound.

{ Hiftory of the civil wars of the Spaniardsin the Weft Indies, - . -

, ten
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ten per cent. fell to five. ‘This was a neceffary con-
fequence. A great quantity of fpecie being all of a
fudden brought into Europe, much fewer perfons had
need of money. The price of all things increafed,
while the value of money diminifhed ; the propor-
tion was then broken, and all the old debts were dif-
charged. We may recolle¢t the time of the'fyftem ;*
when every thing was at a high price except fpecie.
Thofe who had - money -after the conqueft of the In-
dies, were obliged to lower the price or hire of their
merchandize ; that is, in other words, their intereft.

From this time they were unable to bring intereft
to its ancient ftandard, becaufe the quantity of {pecie
brought to Europe has been annually increafing.
Befides, as the public funds of fome ftates, founded
on riches procured by commerce, gave but a very
{mall intereft, it became neceffary for the contraéts of
individuals to be regulated by thefe. 1In fhort, the
courfe of exchange having rendered the conveying of
fpecie from one country to another remarkably eafy,
money cannot be fcarce in a place where théy may be
fo readily fupplied with it, by thofe who have it in
plenty. '

CH AP VI

How the Price of Things is fixed in the Variation of the
© Sign of Riches.

MONEY is the price of merchandizes or manu-
fattures. But how fhall we fix this price? Orin
other words, by what piece of money is every thing
to be reprefented ? '

If we compare the mafs of gold and filver in the
whole world, with the quantity of merchandizes

# In France, Mr. Law’s projeét was called by this name.
G 4 therein
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therein contained, it is certain, that every commodity
or merchandize in particular, may be compared to a
certain portion of the entire mafs of gold and filver.
As the total of the one is to the total of the other, fo
part of the one will be to part of the other. Let
us {fuppofe, that there is only one commodity or mer-
chandize in the world, or only one to be purchafed,
and that this is divifible like money : a part of this
"merchandize will anfwer to a part of the mafs of gold
and filver ; the half of the total of the one, tothe half
of the total of the other ; the tenth, the hundredth,
the thoufandth part of the one, to the tenth, the hun-
dredth, the thoufandth part of the other. -But as that
which conftitutes property amongft mankind is not all
at once 1n trade; and as the metals or ‘meney, which
" are the figns of property, are not all in trade at the
fame time ; the price is fixed in the compound ratio
of the total of things with the total of figns, and that
of the tatal of things in trade with the total of figns in
trade alfo: and as the things which are not in trade to«
day may beintrade to-morrow, and the figns not now
in trade may enter into trade at the fame time, the efta-
blilhment of the price of things fundamentally de-
pends on the proportion of the total of things.to
the total of figns.

Thus the prince or the magiftrate can no more af-
certain the value of merchandizes, that he can efta-
blifh by a decree, that the relation 1 has to 10, is
equal to that of 1 to zo. Julian’s * lowering the
price of provifions at Antioch, was the caufe of a
moft terrible famine, .

. Hiflory of the Church, by.Soctates, lib. ii.

CHAP.
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L The ﬁmésﬁ'alje&;oéﬁi‘zued.

- THE negroes on the coaft of Africa have 2

of value without money. -Itis a fign ‘merely ideal,
founded on the ‘degree of efteem which- they fix in
their minds for every merchandize, in proportion - to
the need they have of. it. A certain cemmodity or
merchandize is worth three macoutes ; another, fix
macoutes ; another, ten macoutes ; that is, as if they
faid fimply three; fix, and ten: 'The price is formed
by a- comparifon of all merchandizes with each other,
They have therefore no particular money ; but each
kind of merchandize is money t0 the other. i

Letsus for -a moment transfer to ourfelves -this
manner of valiiing things, -and join it with ours: all
the merchandizes and goods in the world, or elfe all
-the merchandizes or manufaftures of a ftate, particu~
larly confidered-as feparate from all others, would be
worth a certain number -of macoutes ; and, dividing
the money-of this flate into as many parts as there
are macoutes, one part of this divifion of money will
be the fign of a macoute. ‘ ~

<If we fuppofe the -quantity of fpecie in a ftate

doubled, it will be neceflary to -double the fpecie in
the macoute; but if, in doubling the fpecie, you
double alfo the macoute, the proportion will remain
the fame as before the doubling of either. - :

If fince the difcovery of the Indies, gold and filver
have increafed in Europe in the proportion of 1 to 20,
the price of provifionis and merchandizes muft have
been enhanced in proportion of 1 to 20. But if, on
the other hand, the number of merchandizes has in-
creafed as 1 to 2, it neceffarily follows, that the pricef

o
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of thefe merchandizes and provifions, having been
raifed in-proportion of I:to 20, -and fallen in propor-
tion of 1 to. 2, it neceﬁ’anly follows, I fay, that the
proportion is only as-1£0 I0s .

The quantity of goods and merchandizes increafes
.by.an augmentation of commerce, the: augmentation
.of commerce by an.augmentation of the {pecie which
fucceffively arrives, and by new communications with
frefh-difcovered countries and feas, which furnifh us
~ with new commodiries and new merchandizes.

C H A P. _ IX
Of the relative Scarcity of Gold and Szlwr. L

- BESIDES the pofitive plenty and fearcity of gold

and filver, there is flill a. relative abundange and'a
relative fcarcxty of one of thefe metals compared to
the ‘ather. -
. The avaricious hoard up their gold and filver, fqr
as they do not care to fpend, they.are fond of fi igns
that are not fubjet to decay. They. prefer goid to
filver, becaufe as ‘they are always‘afi rald of lofing,
they can beft conceal that which takes up the leaft
room. Gold therefore difappears when there is
plenty of filver, by reafon’ that ‘every.one has_fome
to.congeal ; it appéars_again when filver is fearce,
becaufe thiey aré obliged to draw it from its confine-
ment.

Tt is then a rle : “thiat gold is common when ﬁlver
’Is fcarce, and ggld 1s {fcarce When ﬁlver is common.
“This lets us fée the difference between their relative
and their real “abundance and fearcity ; of which I
ﬂlall prefently {peak more at large, ‘

. T U CHAP.

. .JQ
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C ' H A P? X.
Of Exchange.

THAE relative abundance and fcarcity of fpecie.in
different countries, forms what is called the courfe
of exchange. e

Exchange'is a fixing of the aGtual and momentary
value of money. ST

Silver, as a metal, has value like all other mer-
chandizes, and an additional value as it is capable of
becoming the fign of other merchandizes. If it were
no more than a mere merchandize, it would lofe
much of its value. ' ' ‘

Silver, asmoney, has a value, which the prince in
fome refpects can fix, andin othershe cannot: =~

1. The prince eftablithes a proportion between a
‘quantity of filver as metal, and the fame quantity as
money. 2. He fixes the proportion between the fe-
verdl metals ‘made ufé of as money. 3. He cfta-
blithes the weight and flindard of every piéce of
money. ~Infine, 4. he gives to every piece that ideal
value, of which I 'have fpoken.” I'thall call the value
of money in thefe four refpe&s its pofitive value, be-
caufe it may be fixedby law, ‘ RPN

" The coin of every flate has, befides this, a relative
value, as it is compared with -theé money of  other
countries. This relative valué is eftablifhed by the
exchange, and greatly depends on its pofitive, value.
It is fixed by the general opinion” of the mérchants,
never by the decrees of the prince 3. becaufe'it s fub-
je& to inceffant Variations, and depends-on a thoufand
accidents, T T

~ The feveral nations, in fixing this relative vlde,
are chifefly guided by that which has the greateft quan-

tity -
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tity of {pecie. If fhe has as much fpecie as all the
‘others together, it is then moft proper.for the other to
‘regulate theirs by her ftandard : and the regulation be-
‘tween all the others will pretty nearly agree with the
regiilation' made with this principal nation.

-In ‘the-a&ual ftate of the globe,* Holland i$ the
nation ‘we are fpeaking of. Let us examine the
¢ourfe of exchange with relation to her.

" They have in‘Holland a piece of money called a flo-
fin, worth twenty fous, or forty half-fous or gros.
But, to render our ideas as fimple as poffible, let us
imagine that they have not any {uch piece of money in
Holland as a florin, and that they have no other but
the gros: a man who fhould have a thoufand florins,
fhould have forty thoufand grofs ; and fo of the reft.
Now the exchange with Hollind is determinéd by
our knowing how many gros eveiy piece of money
in other contries is worth ; and as-the French com-
monly reckon by a crown of three liyres, the ex-
change makes it neceflary-for thém to know how
many .gros are contained in a crown of three livres.
If'the courfe of exchange is at fifty-four, a crown of
three livres will be worth fifty-four. gros; if it is at
fixty, it will be worth fixty gros. =If filver is 'fcarce
in “France, a crown of three livres will be worth
more gros ; if plentiful, it will be worth lefs. . -

. This {carcity or plenty, from whence refults. th
_utability of the courfe of exchange, is not the real,
‘but a relative fcarcity or plenty. For example ; when
France has greater oceafion for funds in Holland,
than the Dutch of having funds in France, fpecie is
faid fo’be common in France, and fcarce in Holland ;

and vige verfa. -

_¥ The Dutch regulate the gxchange for almoft a1l Europe, by.a kind.of deter-
wifnation amoAgh themfelves, in 2 manner maft agreeable to theis owy in-
tertdts, ’ -
4 Let
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Let us fuppofe that the confe of exchange with
Holland is at ffty-four.. If Fragce. and . Holland
«compefed only one city, they would. a& as we do when
.we give change for a crown : the Frenchman would
take three livees out of his pocket, and the Dutch-
man -fifty-four gros: from his. Bur as there is fome
diftance between Paris and Amfterdam, it is neceflary
that he, who for a crown of three hvwes gives me
fifty-four gros, which he has in Holland, fthould give
me a bill of exchange for fifty-four gros payable .in
Holland. = The fifty-four gros is not the thing in
Queftion ; buta bill for that fum. Thus, in order to
Judge of the* fearcity or plenty of {pecie, we muf
know if there gre in France .more bills of -fifty-four
grosdrawn upon Holland, than there are crowns deawn
upon France. 1f there are more bills from Holland,
than there are from France, fpecie is {carce in France,
and common in Holland; it then becomes neceffa
that the exchange fhould rife, and that they give for
my crown more than fifty-four gros ; otherwife I will
not part withit ; and wice verfa. . - oo

Thus the various turns in the courfe of excﬁange
form an account of debtor and creditor, which muft
be frequently fettled; and which the ftate in. debe
can no ‘more difcharge by. exchange, than an indivi.
;1;1311 can pay a debt by giving change for a piece. of
ilver. SRR

We will fuppofe that there are but threefiates in
the world, France, Spain, and Holland; thac- feveral
individuals in Spain :are indebted' to Frarice.to. the van
lue of one hundred thoufand ‘marks of ﬁl#@xﬁf;“f‘%n&
that feveral individyals ‘of France: owe in Spain‘one
hundred and tea thoufand marks': now," if fome cir-
cumflance both in Spain and France fhould: ‘caufe

- The‘re is much fpecie in 2 place; when ‘thére is more (p;cié’{ixin paper;
there Is litcle, when theréis more paper thap fpecie, o] .
each
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each to. withdraw his fpecie, what will then be” the
courfe of exchange? Thefe two nations will récipro-
cally acquit each other of an hundred thoufand farks;
but Francewill ftill owe ten thoufand marks 1u§p:ﬁﬁ

and the Spaniards will ftill have bills upon Frarice, 16 -
the value of ten thoufand marks, while Francé mll

have none at all upon Spain.

+ But if Holland was in a contrary fitvation’ wn:h re-
fpc& to France, and in order to balance ‘the "accouiit
muft pay her ten thoufand marks, the French would
have two ways of paying the Spaniards ;' either ‘by gi-
ving their creditors in Spain_bills -for: ten -thoufand
marks upon their debtors in Holland,’ oreifé"by‘ ‘fend-
ing fpecie to the value of ten thoufand ‘ma*ﬂgs 1o
Spain. T AT L oda

PFrom hence it follows, that whcn a fhage s obéa=
fion to remit a fum of money :into anether country, it
is indifferent, in the nature of the thiﬁg, sWhether 1¢ e—
cie beconveyed thither, or they‘take bills 6f’exchany
‘The-advantage or difadvantage:of fhefeﬂvo nietﬁbds
folely depends on actual circumftances. * We' miift
enquire which will yield moft grosin Holland, rdiohey
carried thuher in fpecie, ora ‘mll uptm Ho}hnd‘ for- thé
likédum.¥. ARG T

+. Wher. unoney of the {fame ﬁandaa‘dmnd ngﬁ
Francc yields money of the fame ftaridard-and-weig
in:Holland, we fay that the exchange i at par. “fh
the iactual Atate of {pecie, the par - is nearlyat
four 0 the crown. “When- the exehdnge is ﬁﬁwé’
-four gros, we fay it"is high - when bencath ‘W&
fay itistows >0 o

~Jn:order. mknow the lofs and gam of 2 ﬁaté Mg
pamcnlar*ﬁtuaaon of exchange, itmuft be: “confidered
asidebtor anid creditor, -a¢ buyer and feller.” When the
exchaagc is below par, it lofes asa debtor, and gams as‘;

Nt -

* Withtheupenceaof carriage, aml m{uranae d:du&:d RIS i

1 In 1744
a €16~
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a creditor; it lofes as;a buyer, and gains as -a.feller,
It is obvious it lofes-as. debgor; fuppofe, for example,
France pwes, Holland,a certain -number:of .gros, :the
fewer-gros thege:arg. in.-4 crowny: the more crowns fhe
has .19, pay.,. {In:the -contrary;:if France.is créditor
- for,a certain oumber-of gros,. the.defs aumber.of gros
there arein a crown, the more.crowns fhe will receive.
‘The: ftate lofes. alfo as buyer ;. for, there muft be the
fame_number of gros to. purchafe the fame quantity of
merchandizes 3 and while: the change is . low,. every
French crown. is..worth fewer gros.... Hor: the fame
reafon, ;the.ftate gains as a feller : I{ellmy merchan-
dize.in Holland for;a certain number of gvos ;- I receive
then, more crowns: in,_France, when- for. every. fifty
gros ﬁgccivc a crown, than I thould do if received
only the fame-crown for -every fifty-four. - The con-
wrary. £o. this.fakes place in the other- ftate. -If the
ggh@g i;xc,l%%@d a mr?fk‘tix oumber of .crowns.:to
2R, LOEY Wil -gain .4t -this-money. is -owing to
:)hcmxsh;hey@dlque 3+ if they.fell, they Jofe ; and if they
WYy W0y gl oo 0 sl w0
AL P‘OI%CY to;purfue this fomething farther. When
the. exchange.isibelow par;, -for. example, if it; be at
fifty ‘inftead of fifty-four, it fhould follow; . thar.
France, on fending: bills of exchange to Holland¥for
fifty-four thoufand - crowns,: could, buy-merchandizes
only to.the yalye-of fifty thoufands. and that, on-the
other, hand, the. Dutch’ fending -the -valuesof -fifty
thoufand crowns.to.-France; might by fifty fourthou.-
fand, #gbic}i\-mgkesx a difference of vy that.isy.ai-lofs:
to France of more than #; fo that F rancewould:: he
obliged 10 fend to, Holland % more:in {pecivior mer-
chandize, than fhe-would.do.iwas the:exchange:at par.
And, ag:the mifghief, muft .conflantly increafe, becaife.
a debr. of this, kind would. bring. the -exchangesfiill-
lower, France would.in the end be ruined. 1I¢ icems,
I fay, as if this thould certainly ‘follow ;- and yet it
"~ doeg
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does hot, becaufe of the priacipk’ Whieh'] Kave L
whtere eftablifhed ; ‘whicltis; that f¥4te3 BoRftity 1éah'
towards 3 b&lance, in éeder %pmﬁf@ﬁw iirdepan~
dénéy. ' Thus they borrow enly in in ‘PrOPURLISH Witheir
ability*to pay; and meafire-their biryihg by Swhatiliey
felk: "and taking the example froffdBove; if the &>
changé falls’ in France frorfi ﬁftmﬁ'ﬂf‘d!fﬁy}f "t
Dutch who: buy merchandizes in Franettdi eﬁé’yé&e
of 'a‘thoufand crowns, for vihleh"ﬁ{e? uﬁé’t&lpay
fifty-four thoufand: gros, - would ‘neW pay: ey« ity
thoufand; if the Frerich woiild ‘confert 16* 1@ SBt
mierchandize of France will rife infenfibly, fa#d ehetpro
fir will befhared: between the Fresck drid itiie»Dﬂ
for, when'a merchant “can: gam “heeafly s
profit i there arifes ‘then “a ‘comfhanicatied M
between the- ‘French and' the “Duteh. odd ther
manner the French; who' bought é%éi-dfﬂhﬂs'&es‘wﬁ
Holland for ﬁfty-four thoufdrid-g#od; Hie: whorwhirtr
thie ‘exchange - was ' at- fifty-four, medﬂﬁﬁ?ﬂthc‘iﬁg &
thoufand-crowns, will be- obliged:to’ add ¥ fiare i
French crowns to buy the fame meréhundizésss Bav
the Frerich merchant, being ferifible‘ofithetulh) hefuf+
fers, willitake up lefs of- the' mevchandige of Blotlgmit:
The Freach and ‘the Dutch ‘merehant will thennsbé
* bothidofers, the ftate wilk inferifibly fall-inéo a bualante;
and the lowering of the excharige wilknot: béatwnged
with all thofe i mconvcmenmes wﬁxch we&édf reafonsto
fear.» - 7 . vty won sl
A’imerchant’ may ﬁénd hls ﬁock mt@gr forelgﬁxmum
try; when'the excharige is'below par, withoutinjuring
his fortine ; becaufe, ‘when - it Teturtis;*he- vecovers.
what hiethad loft 5 bur 2 prince; whofesdy only fpetic
intg:'a forcxgn country, W%lCh%ﬁV&khmr&nfh 1sz2ds.
vﬁﬁys?ﬂofe\r mryoer dnd Yeaksn pedts
- WAPhen < the merch’ants THave gfeat: dédlings i rany
couﬁtrzy, the exchange thiére mfalhbiy rifes. . ‘Fﬁ’i&ﬁxs&

______

. Se¢ book xx. chap. 21,
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ceeds from their entering into many éngagements,
buying great quantities of merchandizes, and draw-
ing upon foreign countries to pay for them. :
.-+A.prince may amafs great wealthin his dominions,
and: yet: fpecie may be really fcarce, and relatively
cammon ; for inftance, if this flate is indebted for
many merchandizes to a foreign conntry, the ex~
change will be low, though fpecie be fcarce. .
The exchange of all places conftantly tends to a cer~
tain proportion,and that in the very natureofthings, If
the courfe of exchange from Ireland to England is be-
low pag; ;and that of England to Holland is alfo un-
der pary that of Ireland to Holland will be ftill lower 3
that is in the compound ratio of that of Ireland to Eng-
Jand, and that of England to Holland ; for a Dutch
merchant who can- have fpecie indire&ly from Ire-
land,. by the way of England, will not chufe to. pay
dearer, by having it in the dire& way. This, I fay,
ought paturally to be the cafe: but, however, it is
not exatly fo ;. thereare always circumftances which
vary thefe things ;- and the different profit of drawing
‘by.one place, ot of drawing by another, conflitutes
the particular art and dexterity of the bankers, which
does not belong:to the prefent fubje&. S
.. When a fate raifes its fpecie, for inftance, when
it »gives. the -name of fix livres, or two crowns; to
what .wvas. before called three livres, . or one-crown, |
this new denomination, which adds nothing real to.
the-crown, .ought not to procurg a fingle. gros -more
by.the exchange. 'We ought only to -have -for, the
twa-new crowns, the fame number.of gros which we
before received for,the old one.. If this.does nop hap-
pen, itmuft:notbe imputed as an effect of. ¢he regu-
lation itfelf ; but to the novelty and fuddennefs of
the:affair. . ‘The exchange adheres to what is .already

-

cllablithed, and is not gltered (ill after.a cerain

fime, .
Vor. I, o H NS -- ¥When
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When a ftate, inftead of only raifing the fpecie by a
Yaw, calls it in, in order to diminith its fize, it fre-
quently happens, that during the time taken up in
paffing again through the mint, there are two kinds
of money ; the large, which is the old, and the fmall,
which is the new ; and as the large is cried down,
as not to be received as money, and bills of exchange
muft confequently be paid in the new, one would
imagine then, that the exchange fhould be regulated
by the new. If, for example, in France the ancient
crown of three livres, being worth in’ Holland fixty
gros, was reduced one half, the new crown ought to
be valued only at thirty. On the other. hand; it
feems as if the exchange ought to be regulated by the
otd coin ; bechufe the banker who has fpecie, and re-
ceives bills, is obliged to carry the old coin .to the
mint, in order to change it for the new 3 by which
he muft be a lofer. The exchange then ought to be
fixed between the value of the old coin, and that of
the new. The value of the old is decreafed, if we
may call it {o, both becaufe there is already.fome of
the new in trade, and becaufe the bankers cannot
keep up to the rigour of the law ; having an intereft
in letting loofe the old coin from their chefts, and be-
ing fometimes obliged ro .make payments with it.
Again, the value of this new fpecie muft rife ; ‘be-
caufe the banker having this, finds himfelf in-a fitua-
tion, in which, as we thall immiediately prove, he will
reap gteat advantage by procuring the old. Theex-
change fhould then be fixed, as T have already faid,
between the new and the old coin. For then the
bankers find it their intereft to fend the old out of the
kingdom ; becaufe by this method they procure the
fame advantage as they could receive from aregular
éxchange of the old {pecie, that is, a great many..gros
ih. Holland ; and in return, a regular exchange a lit-
tle lower, between the old and the new {pecie, which
would bring many crowns to France.

Suppofe
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Suppofe that three livrés of the old coin yield by
the a&tual exchange forty-five gros, and that by fend-
ing this fame crown to Holland, they receive fixty 3
but with a bill of forty-five gres, they procure a
crown of three livres in France, which being fent in
the old fpecie to Holland, ftill yields fixty gros ; thus
all the old fpecie would be fent out of the kingdom,
and the bankers would run away with the whole pro-
fit,

To remedy this, new meafures muft be taken.
The ftate, which coined the new fpecie, would itfelf
be obliged fo fend great quantities of the old to the
napzon swhich regulates the exchange, and by thus
gaining credit there, raife the exchange pretty nearly
to as many gros for a crown of three livres out of the
country. 1 fay, to neatrly the fame ; for while the
profits are{mall, the bankers will not be tempted to
{end it abroad, becaufe of the expence of carriage,
and the danger of confifcation.

{t is fit that we fhould give a very clear idea of this.
Mr. Bernard, or any other banker employed by the
flate, propofes bills upon Holland, and gives them
at one, two, or three gros higher than the actual ex-
change ; he has made a provifion in a foreign coun-
try, by means of the old, {pecie which he has conti-
nually been {ending thither ; and thus he bas raifed
the exchange to the point we have juft mentioned.
In the mean time, by difpofing of his bills, he feizes on
all the new fpecie, and obliges the other bankers, who
have payments to make, tocarry their old fpecie to
the mint ; and, as he infenfibly obtains all the fpecie,
he obliges the other bankers to give him bills of ex-
change at a very high price. By thefe means, his pro-
fit, in the end, compenfates, in great meafure, for the
lofs he fuffered at the heéinning. o

2 t
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It 15 evident, that during thefe tranfations, the
ftate muft be in a dangerous crifis. Specie muft be-
come extremely fcarce; 1. becaufe much the greateft
part is cried down ; 2. becaufe a part will be fent
into foreign countries ; 3. becaufe every one will lay
it up, as not being willing to give that profit to the
prince, which he hopes to receive himfelf. Itis
dangerous to do it flowly ; and dangercus alfo to do
it in too much hafte. If the fuppofed gain be immo-
derate, the iriconveniencies increafe in proportion,

We fee, from what has been already faid, that when
the exchange is lower than the fpecie, a profit may
be made by fending it abroad ; for the fame reafon,
when it is higher than the fpecie, there is profit in
caufing it to return. ‘ ]

But there is 2 cafe in which profit may be made
by fending the fpecie out of the kingdom, when the
exchange is at par ; that is, by fending it into a foreign
country to be coined over again. When it returns,
2n advantage may be made of it, whether it be circu-
lated in the country, or paid for foreign bills.

- If a company has been ere@ed in a ftate with 2 pro-
digious ftock, and this ftock has in a few months
been raifed twenty or twenty-five times above the
original purchafe ; if, again, the fame ftate eftablith-
ed a bank, whofe bills were to perform the office of
{pecie, while the numerary value of thefe bills was
prodigious, in order to anfwer to the numerary value
of the ftocks, (this is Mr. Law’s fyftem ;) it would
follow, from the nature of things, that thefe’ ftocks
and thefe bills would vanifh in the fame manner‘as
they arofe.: :Stocks cannot fuddenly be raifed-twenty
or twenty-five times above their original value, ‘with-
out giving a number of people the means. of procuring
immenfe riches in paper every one would endeavour

-to fecure his fortune ; and as the exchange offers th;
mo
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moft eafy way of removing it from home, or convey-
ing whither one pleafes, people would inceffant-
ly remit a part of their effects to the nation that regu-
lates the exchange. A project for making contipual
remittances into a foreign country, muft lower the
exchange. Let us fuppofe, thatat the time of the §y-
Jlem, in proportion to the ftandard and weight of the
filver coin, the exchange was fixed at forty gros to the
crown ;. when ‘a vaft quantity of paper became mo-
ney, they were unwilling to give more than thirty-
nioe gros for-a crown, and afterwards thirty-eight,
thirtysfeven, &c.- :This proceeded fo far, that aftera
while they: would give buteight gros, andat laft there
wssnoexchange atall.. =~ - - ..
The exchange ought in this cafe to. have regulated
-thenpropertion:between- the {pecie and the .paper of
-Nyannée: X Sippofe,.that by the weight and flandard
-efisthe filyer, sthe.¢rown.of . three livres in, filver, was
-syorshforty.gros, and shatthe exchange being made
.in papat,ithecrawn of three livres in. paper was worth
only eight-gros,.the difference was four-fifths, The
-crownof three livres in paper was then worth four-
- fifths-lefs than the crown of three livres in filver,
T CH-A P, Xl

AN P

AOF 35;’3becetdings of the Romans with yefpedt to

Money, - -

1 e
1. JAQW, - great foever the exertion-of authority had
been:in -our..times, with refpe@ to the fpecic of
France. during the: adminiftration of -two. fucceffive
miniflers, (il it- was vaftly exceeded by -the Romans;
notat the.time when corruption had crept into their
republic, ‘nor when they were in a flate of anarchy ;
but when they were as much by their wifdom as their

H3 cou-
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courage, in the full vigour of the conftitution, after
having conquered the cities of Italy, and at the very
ttme that they difputed for empire with the Cartha-
ginians. - :

And here I am pleafed that I have an opportunity:
of examining more clofely into this matter, that no
example may be taken from what can never juftly be
called one. '

In the firft Punic war the * 45, which ought to be
twelve ounces of copper, weighed only two, and in
thefecond it was no more than one. This vetrench-
ment anfwers to what we now call the raifing of
coin. Totake half the filver from a crown of fix li-
yres, in order to make two crowns, or to raife it to
the value of twelve livres, is precifely the fame
thing.

They have left us no monument of the manner in
which the Romans conduéted this affair in the firft
Punic war ; but what they did in the fecond, is 4
proof of the moft confummate wifdom. The re-
public found herfelf under an impofiibility of paying
her debts : the as weighed two ounces of copper, and
the denarius, valued at ten afes, weighed twenty
ounces of copper. The republic being willing to gain
half on her credirors, made the as  of an ounce of
copper, and by this means paid the value of a dena-
rius with ten-ounces. 'This proceeding muft give a

.great fhock to the ftate ; they were obliged therefore
-to break the force of it as well as they could. Itwas
“initfelf unjuft, and it was neceflary to render it as lit-
le fo as poffible. They had in view the deliverance
of the republic, with refpe¢t to the citizens; they
were not therefore obliged to direc their view to the
deliverance of the citizens, with refpe& to each other,

% Pliny’s Natural Hiftory, lib. xxxiii, art, 13, 1 Thid.

This
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This made a fecond ftep neceflary. Itwas ordained,
the denarius, which hitherto contained but ten afes,
fhould contain fixteen. The refult ‘of this double
operation was, that while the creditors of the republic
loft one half,* thofe of individuals loft only a fifth ;¢
the price of merchandize was increafed only a fifth ; |
the real change of the money was only a fifth. The
other confequences are obvious. ,

The Romans then conduéted themfelves with
greater prudence than we, who in our tranfactions
involved the public treqfure, and the fortunes of in-
dividuals. But this is not all ; their affair was car-
ried on amidft more favourable circumftances then
ours.

C H A P XII.

The Circumftances in which the Romans changed the
Value of their Specie. -

THERE was formerly very little gold and filver
in Traly. This country has few or no mines of gold
or filver., When Rome was taken by the Gauls,
they found only a thoufand § weight of gold. And
yet the Romans had facked many powerful cities,
and brought home their wezalth. For a long time
they made ufe of none but copper money ; and it was
not till after the peace with Pyrrhus, that they had
filver enough to coin § money: they made dena-
1ii of this metal of the value of ten afes, || or ten
pounds of copper. At that time the proportion of

* ‘They received ten ounces of copper for twenty.

4 They received fixteen ounces of copper for twenty,

1 Pliny, lib. xxxiil. art. s.

§ Freinfhemius, lib, v. of Decad. ii. :

\| Freinfhemius, lib, v. decad. ii. They flruck alfo, fays the fame author,
balf -denarii, called quinarii ; and quarters, called fefterces.

G 4 - filver
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filver was to that of copper, as 1 to g6o. For as the

Roman denarius was valied at ten afes, ar ten pounds

of copper, it was worth one hundred and twenty

ounces. of copper;vand as:thie fame -denaripsrwas va-

lued only ar one-eighth of an ounce of filver,* thus
- produced the above proportion.

When Rome became- miftrefs of that part-of Ttaly
whxgh is neareft to Greéce and Szcﬂy, by.:degrees the
found hcrfelt between two rich nations, ‘the Greeks
and the Carthagmtans. Silver increafed .at Rome ;
and as the proportion of 1 to 960 between filver and
coppgr could be no longer fupported, fhe made feve-
yal regulations with refpe@ to money; which to us
are unknown. However, at the begmmng of the
fecond Punic war, the Roman denarius was worth
o more than twenty ounces of copper ; and thus the
proportion between filver and copper ‘was.no longer
butas 1 to gbo.  The reduction was very.confidera-
ble, fince the republic gained five-fixths upon all
copper money. But fhe did only what was neceffary
in the pature of things, by eftablithing the proportzon
between the metals made ufe of as mopey.

The peace which terminated the firft Punic war,
left the Romans mafters of Sicily, They foon enter-
ed Sardinia; afterwards they began to know Spain ;
-and thus- the quantity of filver jncreafed at Rome,
They took meafures. to reduce the J denarius from
twenty ounces to; fixteen, which had the effect of
puiting a nearegr propartion between the filver.and
copper +:thus the proportion, which was before as's
w1\60, Was- oW mgde as- jtorz28.

If we examine into the conduct of the Romans, we
fhallnexer find them fogreat-as in chufing a proper
conjun{&urc. for pcrfom;;mg any f;xtrqordmary opera-
fiom”

¥..An cighth, according to Budzus accordmg to other authors, a{evsnth.
'j %Pliny’s Nat, Hift. lib. xxxiif. art, 13. 1 Ibid,
CHAP
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GeE

c H A P Xm

Prawedmgs w:tb 14}::’& 10 Manqy in the ‘I"me qf tbe
. Emperors, -

N the changes made in thefpecie during thetime
of the republic, they proceeded by diminithing it ¢
the. ftate repofed in the people the knowledge of its
wants3 and did not pretend to deceive them.- Un-
der the emperors, they proceeded by way of “allay.
Thefe princes, reduced to defpair even by their libe-
ralmes, found themfelves obliged to degrade the fpe-
cie; an. indire&t method, which diminithed the evil,
without feeming to touch it. They- with-held a part
of the gift and yet concealed the hand that did it ;
and, without fpeaking of the diminution of the pay,
or of the gratuity, it was found diminithed.

We even fiill fee *in cabinets a kind of medals
which are called plated ; and are only pieces of cop-
per covered with 2 thin plate of filver. - This money_
is mentioned in a fragmcnt of the 771:11 book of
Diosy - =
Didius Juhan ﬁrﬁ ‘began to debafc it. We find
that the coin-of } Caracalla had an allay of more than
half ; that of Alexander Severus § of two  thirds :
the debafing il increafed, till under Gallienus || no-
thing-was to be feen but copper filvered-over.

It is evident, that fuch violent proceedings conld
not. take place in the prefent age ; a“prince might des
ceive himfelf, but he could deeewc nobody elfes

5.

& See Fa&her Joubm s Science: of Medals, Pms edit of'xigg, 'phgi ;59

+ Exm&s of virtues and viceg.., , .,

*1 See Sawotte, partii. chap, 12, and I.e_‘}'aurna! Jes Sfawm of tl\c zSth ei
Julys ona difcovery of fifty thoufand medals.

§ See Savotte, ibid, |l thid.
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The exchange has taught the banker to draw a com-
parifon between all the money in the world, and to
eftablith its juft value. The ftandard of money can
be no longer a fecret. Were the prince to begin to
allay his filver, every body. ee would continue it,
and do it for him; the fpecie of the true ftandard
would go abroad firft, and nothing would be fent
back but bafe metal. If,-like the Roman emperors,
he debafed the filver, without debafing the gold, the "
gold would fuddenly difappear, and he would be re-
duced to his bad filver. The exchange, as I have
faid in the preceding book,* has deprived princes of
the opportunity of thewing great exertions of autho-
rity, or at leaft has rendered them ineffeGtual.

CHAP XIV,

How'the Exchange is a Conflraint on defpotic Power.

MUSCOVY would have . defcended from its def-
potic power, but could not. The eftablithment of
commerce depended on that of the exchange, and the
tranfactions were inconfiftent with all its laws,

In 1745, the Czarina made a law to expel the
Jews, becaufe they remitted into foreign countries
the fpecie of thofe who were banifhed into Siberia, as
well as that of the foreigners entertained in her fer-
vice. As all the fubjects of the empire are flaves,
they can neither go abroad themfelves, nor fend
away theireffets without permiffion. The exchange
which gives them.the means of remitting their {pecie
from one country to another, is therefore entirely
incompatible with the laws of Mufcovy.

.- Commerce itfelf is inconfiftent with the Ruffian
laws, The péople are compofed only of flaves em-
" <# Chap. xvi, ’ ‘

ployed
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ployed in agriculture, and of flaves called ecclefiaftics
or gentlemen, who are the lords of thofe flaves : there
is then nobody left for the third eftate, which ought
to be compofed of mechanics and merchants.

C H A P XV.
The Practice of fome Countries in Italy.

THEY have made laws in fome part of Italy to
prevent Tubjets from felling their lands, in order to
remove their fpecie into foreign countries. 'Thefe
laws may be good, when the riches of a ftate are fo
connected with the country itfelf, that there would
be great difficulty in transferring them to another.
But fince, by the courfe of exchange, riches are in
fome degree independent on any particular flate, and
fince they may with {o much eafe be conveyed from
one country to another; that muft be a bad law
which will not permit perfons for their own intereft
to difpofe of their lands, while they can difpofe of
their money. Itis a bad law, becaufe it gives an ad-
vantage to moveable effets, in prejudice to the land;
becaufe it deters ftrangers from fettling in the coun~
try ; and, in fhort, becaufe it may be eluded. -

C HAP XL
The Affiftance a State may derive from Bankers.

THE bankers bufinefs is to change, not to lend
money. If the prince makes ufe of them to exchange
his-{pecie, as'he never does it but in great affairs, the
leaft profit he can give ‘for the remittance, becomes
confiderable ; and if they demand large profits, we

2 may
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m;yfbe certain that there is a fault in the adminiftra-
tion. On the contrary, when they are employed to
advance: {pecie, their art confifts in procuring the
greateft profit for the ufe of it, without being liable
tmbe charged wmh ufury

A

T C H A P XVII.
7;-,..;:1;; Qf I’”H“’ Del:ts.

SOME have imagined, that it was for the advan-
tage of a ftate to be indebted to itfelf : they thought
that this multlphed riches, by mcreaﬁng the cxrufh
tlon

Thofe who are of this opinion have, I
founded a circulating paﬁer which teprefents m6ﬁefr;
’61; a cu'culatxng paper which is the ﬁgx; of the pmﬁts
that a company has, or will make by commctce, with
a ‘paper which reprefents a debt. "The two firftare
extremely advantageous to the {‘ca;e thc: la ca,n ng-
ver be fo : and all that we can expe from if’1s, that
individuals have a good fecurity from the gogeg;n-
ment for their money. But let us fee the inconve-
niencies which refult from it.

" 1. If foreigners poflefs much paper which repre-
fent a debt, they annually draw out of. the nation a
confiderable fum for intereft.

2. A pation that is thus perpetpally in debt, eught
"t(S Have the exchange very fow.
~*"3."THe taxes raifed for the payment of the mtere&
of the debt, are a hurt to the manufadtures, by raif-
ingt the price of the attificer’ s labour,

-4 It takes the true revente of the flate from ‘thofe
jwho have a&mty and mduftry, to convey it to thein~
;dolent “thatis, it gwes the conveniencies for Jabour

ta

RSk
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to thofe who do not labour, and clogs thh difficul-
ties the induftrious artift.

Thefe are its inconveniencies: I know of no ad-
vantages. Ten perfons have each a yearly income of
a thoufand crowns, either in land or trade; this
raifes to the nation, at five per cent. a capital of two
hundred thoufand crowns. If thefe ten perfons em-
ployed the half of their income, that is, five thoufand
crowns, in paying the intereft of an hundred thoufand
crowns which they had borrowed of others, that
would be only to the ftate, as two hundred thoufand
crowns ; that is, in the language of the Algebraifts,
200,000 Crowns — 100,000 Crowns, =+ 100,000
Crowns = 200,000.

People are thrown perhaps into this error, by re-
fleting, that the paper which reprefents the “debt of
a nation is the fign of riches; for none but a rich
ftate can fupport fuch paper, Wxthout falling into de-
cay. And if it does not fall, it is a proof that the
ftate has other riches befides. ‘They fay that itis not
an evil, becaufe there are refources ‘againft it; and
thatit is an” aﬂvantage, fince thefe refources furpafs
the evil.

N

C H A P._A XVIII.

IT is neceﬂ'ziry that there fhould be a’ proPortlon
between the ttate as creditor, and the ﬂatg 4s. debtor
The ftate may be a credltor to mﬁmty, byg it “can
only be a“debtor to a ceitain degree 3 an I
furpaffes that degree, the title of credifor vgmﬂies A

f the creﬁxt of the ﬂate Ras” never recelved’ ‘the

lcai’( bletm{h, 1t may do \&hat has been fo happ‘ly
‘ -3 * pra&ifed
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praétifed in one of "the kingdoms * of Europe ; that
1s, it may acquire a great quantity of {pecie, "and of-
fer to reirnbufe every individual, at leaft if they will
not reduce their intereffl. ‘When the flate borrows,

- the individuals fix the intereft ; when it pays, the in~
tereft for the future is fixed by "the flate.

It is not fufficient to reduce the intereft : itis necef-
fary to ercét a finking fund from the advantage of the
reduétion, in order to pay every year a _part of the ca-
pital : . a proceeding {o happy, that its fuccefs in-
creafes every day.

When the credit of the fate is not - entire, there ig
2 new reafon for endeavouripg to form a finkiag
fund, becaufe this fund being once effablifhed, wil}
foon pracure the public confidence.

1. If the fiate is 2 republic, the government of
which is in its own nature confiftent with its enteripg

~ into projeéts of a long duration, the capual of the
finking fand may be inconfiderable ; but it is necef-
fary in a monarchy for the capital to be much greater.

2. The regulations ought to be 1o ordered, that all
the {ubjecs of the ftate may fupport the wexght of the
eftablithment of thefe funds, becaufe they have all'the
weight of the eftablifhment of the debt; thusthe cre-
ditor of the fate, by the fumys he contyibutes, pays
himf{elf.

3. There arefour claffes.of men who pay the debts
of the ftate; the proprietors of the land, thofe en-
Saged in x;rade, the labourers and artzﬁcers, and; in
fine; the annuitants either of the flate, or of private
people.  Of thefe four claffes, the laft, in a cafe of
neceffity, one would imagine, ou0htleaﬁ to be fpared,
becaufe it is a clafs entirely paﬁive, while the ftate is
Jupported by the aftive vigour of the other three.

* England.

But
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But as it cannot be higher taxed, without deftroying
the public confidence, of which the ftate in general,
and thefe three claffes in particular, have the utmoft
need ; as.a breach in the .publi¢ faith canmor be
made on a certain number of fubjes, withouyt feem-
ing to be made on all; as theclafs of creditors is al«
ways the moft expofed to the projeéts of minifters, and
always in their eye, and under their immediate in~

-fpeétion, the flate is obliged to'give them a fingular
- protection, that the part which is indebted may ne-

ver have the leaft advantage over that-which is the

credisor.

c H A P .XIX,
Of lending upon Interefs.

SPECIE is the fign of value. It is evident, that
he who has occafion for this fign, ought to pay for
the ufe of it, as well as for every thing elfe that he
has occafion for.- All the difference is, that other
things may be either hired or bought ; whilft money,
which is the price of things, can only be hired, and
not bought.* : i

To lend money without intereft, is certainly an ac-

-tion landable and extremely good ; but it is obvious,
-that it is-only a counfel of religion, and not a civil

law. ~

In-order that trade may be fuccefsfully carried ¢n,
it is neceflary that a price be fixed on the ufe of fpecie;
but this fhould be very inconfiderable. If it be too
high, the merchant, who fees that it will coft him
more in intereft than he can gain by commerce, will
undertake nothing ; if there is no confideration to be

% We fpeak not herc of gold and filver confidered as a merchandize.

paid
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paid for the ufe of fpecie, nobody will lend it; and
here 100 the merchant will undertake nothing,

I am miftaken when I fay nobody will lend : the
affairs of fociety will ever make it neceflary, Ufury
will be eftablifhed ; but with all the diforders with
which it has been conftantly attended.

“The laws of Mahomet confound ufury with lend-
ing upon intereft. Ufury increafes in Mahometan
" countries in proportion to the feverity of the prohibi-
tion. The lender indemnifies himfelf for the danger
he undergoes in fuffering the penalty.

In thofe eaftern countries, the greateft part of the
people are fecure of nothing ; there is hardly any
proportion between the atual pofleflion of a fum,
and the hope of receiving it again after having lent
it : ufury then muft be raifed in proportion to the dan-
ger of infolvency. '

C H A P‘ N 'xx- B

AT SN I s

“THE greatnefs of maritirhe 'tifuiy 4s founded on
two things : the danger of thefa, which ‘makes it
-proper that thofe who expofe’ their-fpécie, thould not
do it ‘without confiderable advaiitage;" and ‘the eafe
“with which the borrower, by e fheans of com-
merce, {peedily accomplifhés 2. variety of great af-
fairs.  But ufury, with refpeét ro*tend-men; not be-
ing founded on eithier f thefe two-reafons, -is either
prohibited by the legillatofs, or, what is' more ra-
tional, reduced to propef botinds, - . .

»

CHAP
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;- -BESUDES. the loans -made for the .adyatitage of
commerce, there is ftill a kind of lending by 2 £ivil
coneact, from.syhence fefults.intereft or ufury,, %,
As she .people of Rome increafed every ‘day in
power, the magiftrates fought to- infinuate themielyes
in their-favaur, by enacting fuch laws asiwere moft
_‘agreeable to them, They setrenched capitals; they
Airft Jowered,rand at length probibited intereft ;. they
took.away the power; of. confining the debtor’s body :
in; fing, the abolition. of debts was contended for,
whenever a tribuné was difpofed to, render himfelf

popular. '
Thefe contimpal changes, whether made by the
laws, or by the plebifcita, naturalifed ufury at Rome
for the creditors feeing the people -their debtor, their
legiflator; and their judge, Ead no longer any confi-
adenee ip their agreements ;- the people, . like 3 debor
2;whg has lof} his eredit;-could only tempt them to lend,
- by allowing.an-exorbitant intereft ; cfpecially as the
sdaws-applied axemedy to the evil only from time to
-#ime; while the.gamplaints.of the people were conti-
‘mualy.and conflaptly intimidated the creditors. . This
:Was the.caufe:that all honeft means of borfowing and
~J¢nding were abplithed 28 Romte, .and that.the moft
anonfirous. ufury eftablithed #.itfelf in that city, not-
withftanding the ftri& prohibition and feveriryof the
law. This evil was a confequence of the feverity of
the laws againft ufury, Laws exceflively good are

# Tacit, Annal. l’lb. vi, . .
¥ Nag. 1L I the
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the fource of exceflive evil. The borrower found
himfelf under a neceflity of paying for the intereft of
the money, and for the danger the creditor underwent
of {uffering the penalty of the law,

C H AP  XXIL
The jame Subjeét continued.

THE primitive Romans had not any laws to re-
gulate the rate of ufury.* In the contefts which
arofe on this fubjec between the plebeians and the
patricians, even in the 4 fedition on the Mons facer,
nothing was alledged, on the one hand, but juftice ;
and on the other, but the feverity of contradts.

They then only followed private agreements,
which, I believe, were moft commonly at twelve
per cent. per annum. My reafon is, thatin thé I an-
cient language of the Romans, intereft at fix per cents
was called half ufury, and intereft at three Der cent.
quarter ufury. Total ufury muft therefore have
been intereft at twelve per cent. ‘

But if it be afked, how fuch great intereft could be
eftablithed amongft a people almoft without com-
merce ? I anfwer, that this people, being very often
obliged to go to war without pay, were under a fre-
quent neeeffity of borrowing : and as they inceffantly
made happy expeditions, they were commouly very
able to pay. This is vifible from the recital of the
contefts which arofe on this fubject; they did not then
difagree concerning the avarice of ereditors, but faid,

¥ Ufury and inteéreftamong the Romans fignified the fame thing.
4 See Dionyfius Halicar. who has defcribed it fo well,

Y Ufure femiffes, trientes, quadrantes.  See the feveral titles of the digefts and
codes on ufury, and efpecially the 19th law, with the note I+ de Ufuris.

that
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that thofe who complained might have been able to
pay, hadthey lived in a more * regular manner.

They then made laws, which had only an in-
fluence on the prefent fituation of affairs : they or-
dained, for inftance, that thofe who enrolled them-
felves for the war they were engaged in, thould not be
molefted by their creditors ; that thofe who were in
prifon fthould be fet at liberty ; that the moft indi-
gent fhould be fent into the colonies : and fometimes
they opened the public treafury. The people, being
eafed of their prefent burthens, became appeafed ;
and as they required nothing for the future, the fe-
nate were far from providing againftit.

At the time when the fenate maintained the caufe
of ufury with fo much conftancy, the Romans were
diftinguithed by an extreme love of frugality, poverty.
and moderation : but the conftitution was fuch, that
the prineipal citizens alone fupported all the expences
of government, while the common people paid no-
thing, How then was it poffible to deprive the for-
mer of the liberty of purfuing their debtors, and at
the fame time to oblige them to execute their offi-
ces, and to fupport the republic amidit its moft pref-
fing neceffities?

Tacitus 4 fays, that the law of the twelve tables
fixed the intereft at one per cent, Itis evident that he
was miftaken, and that he took another law, of which
1 am going to {peak, for the law of the twelve ta-
bles. If this had been regulated in the law of the
twelve tables, why did they not make ufe of its au-
thority in the difputes which afterwardsarofe between
the creditors and debtors ? We find not any veftige
of this law upon lending at intereft ; and let us-have
but never {o little knowledge of the hiftory of Rome,

® See Appius’s fpeech on this fubject in Dionyf.Halicarnaffs
+ Anaal, lib, vi,

I2 we
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we thall fee that a law like this could not be the
work of the decemvirs.

‘The Licinian law, made *eighty-five years after

 that of the twelve tables, was one of thofe tempo<
rary regulations of which we have fpoken. It or-
dained, that what had been paid for intereft thounld
be deduted from the principal, and the. reft dif-
charged by three equal payments.

In the year of Rome 398, the tribunes Duellius
and Menenius caufed a law to be pafled, which re-
duced the intereft to J one per cent. per annum. It is
this law which Tacitus § confounds with that of the
twelve tables, and this was the firft ever made by the
Romans to fix the rate of intereft. Ten years after,§
this ufury was reduced one-half ; | andin the end en-
tirely abolithed ;** and if we may believe fome au-
thors whom Livy had read, this was under the con-
fulate of §-4.C. Martius Rutilius and Q. Servilius,
in the year of Rome 413.

It fared with this law as with all thofe in which
the legiflator carries things to excefs ; an infinite
number of ways were found to eludeit. They ena&-
ed, therefore, many others to confirm, corre&, and
temper it.  Sometimes they quitted 11 the laws to
follow the common praice, at others, the common
prattice to follow the laws; bQut in this cafe,
cuftom eafily prevailed. When a man wanted

* In the year of Rome, 338. Tit. Liv. lib. vi.

+ Unciaria ufura, Tit. Liv, lib, vii. See the Defence of the Spirit of Laws,
article Ufury. '

1 Annal. iib. vi,

§ Under the confulate of L, Manlius Torguatus and C, Plautius, accord ng
to 7. Liv. lib. vik. This is the law mentioned by Tacitus, Aunal, hib. vi.

Il Semiunciaria ufura, *% As Tacitos fays, Annal, 1ib. vi,

+T This law was paied at the inflance of M, Genucius, tribune of the
peoples  Tit. Liv. lib. vii. towards the end,

3§-Feterijam mmre fonns receprum eras, Appian, on ths Civil War, lib, i,

to
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to borrow, he found an obftacle in the very law made
in his favour ; this law muft be evaded by the perfon
it was made to fuccour, and by the pcrfon condemn-
ed. Sempronius Afellus, the prztor, having permit-
ted the * debtors to aét in conformity to the law S,
was + flain by the creditors for attempting to revive
the memory of a feverity that couid no longer be fup-
ported.

I quit the city, in order to caft an eye on the  pro-
vinces.

I have fomewhere elfe } obferved, thatthe Roman
provinces were exhaufted by a fevere ‘and arbitrary go-
vernment. But this is not all, they were alfo ruined
by a moft thocking ufury.

Cicero takes notice, § that the inhabitants of Sala-
mis wanted to borrow a fum of money at Rome, but
could not, becaufe of the Gabinian law. We muft
therefore enquire into the nature of this law.

As foon as lending upon intereft was forbidden at
Rome, they contrived || all fort-of 'means to elude the
law ; and as their allies,** and the Latins, were not
{ubje& to the civil'l4is 6f the Romans, they employ-
eda Latin, or an ally, to lend his name, and perfonate
the creditor. The law, therefore, had only fub-
jeCted the creditors to a matter of form, and the
public were not relieved. ‘

The people complained of this artifice ; and Ma-
rius Sempronius, tribune of the people, by the au-
thority of the fenate, caufed a plebifcitum to be enaét-
ed 4 to this purport, that inregard to loans, the
laws prohibiting ufury betwixt Roman citizens,

¥ Pernmifit eos legibus agere,  Appian, onthe Civil War, lib, i, and the epia
tome of Livy, lib, Ixiv.

4 In the year of Rome, 663. 1 Book xi. r. 19.

§ Letters to Atticus, lib. v. ep. 21, || Livy. % Ibids

++ Inthe year 561 0f Rome,  See Livy.

I3 fhould
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fhould equally take place between a citizen and an
atly, or a citizen and a Latin.

_At that time they gave the name of allies to the
people of Italy properly fo called, which extended as
far as the Arno and the Rubican, and was not go-
verned in the form of a Roman province.

It is an obfervatien of Tacitus,#* that new frauds
were conftantly committed, whenever any laws were
paffed for the prevention of ufury. Finding them-
felves debarred from lending or borrowing in the
name of an ally, they foon contrived to borrow of
fome inhabitant of the provinces.

To remedy this abufe, they were cbliged to ena&
a new law ; and Gabinius § upon the paffing of that
famous law, which was intended to prevent the cor-
ruption of fuffrages, muft naturally have reflected,
that the beft way ro attain this end, was to difcou-~
rage the lending upon intereft : thefe were two ob-
jects naturally conneéted ; for ufury always increafed
at the time of eletions,T becaufe they ftood in need
of money to bribe the voters. It is plain, that the
Gabinian law had extended the Senatus Confultum
of Marcus Sempronius to the proviaces, fince the peoe
ple of Salamis could not borrow money at Rome, be-
caufe of that very law. Brutus, under fiGtitious
names, lent them fome money § at four per cent. a
month, {| and obtained for that purpofe two Senatus
Confultums ; in the former of which, it was ex-
prefsly mentioned, that this loan thould not be confi-
dered as an evafion of the law,** and that the gover-

‘¢ Annal, lib, vi, 1 In the year 615 of Rome,

1 See Cicero to Atticus, Jib. iv. ep. 15 and 36,

§ 1bid. lib. vi. ep. 10,

}} Pompey having lent 600 talents to king Ariobarganes, made that prince
ppy him thirty-three Attic talents every thirty days. Cic, ad A, Lib, iii. ep.-
¢1. lib. vi. ep. 11,

#* Ut neque Sajaminiis, neque cui eis dediffet, frandi effet.  J4id,

]

nor
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nor of Sicily fhould determine according to the flipu-
lations mentioned in the bond of the Salaminians.

Aslending upon intereft was forbidden by the Ga-
binian law between provmcxals and Roman citizens,
and the latter at that time had all the money of the
globe in their hands, there was a neceffity for tempt-
ing them with the bait of extravagant intereft, to the
end that the avaricious might thus lofe fight of the -
danger of lofing their money. And as they were
men of great power in Rome, who awed the magi-
firates, and over-ruled the laws, they were embolden-
ed to lend, and to extort great ufury. Hence the
provinces were fucceffively ravaged by every one who
had any creditin Rome : andas each governor, aten-
tering upon this province, publithed his edict, *
wherein he fixed the rate of intereft in what man-
ner he pleafed, the legiflature played into the hands
of avarice, and the latter ferved the mean purpofes
of the legiflator.

But the public bufinefs muft be carried on ; and
wherever a total inaction obtains, the ftate is undone.
On fome occafion the towns, the corporate bodies,
and focieties, as well as private people, were under
a neceffity of borrowing ; a neceffity but too urgent,
were it only. to repair the ravages of armies, the rapa-
city of magiftrates, the extortions of collectors, and
the corrupt practices daily introduced ; for never was
there at one period fo much poverty and opulence,
The fenate, being poffefled of the executive power,.
granted, through neceffity, and oftentimes through -
favour, a permiffion of borrowing from Roman clti-

* Cicero’s edi fixed it to one per cent. a month, with intereft uponintereft,
atthe expiration of the year. 'With regard to the farmers of the republic, he
engaged them to grant a refpiteto their debtors :*if the latter did not pay at the
time fixed, he awarded the intereft mentioned in the bond. Cic. ad Ar1, lib,
vi. ep, I

I4 ‘ zens,
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zens, fo as to ena decrees for that particular purs
pofe. But even thefe decrees were difcredited by the
Iaw ; for they might give occafion to the people’s *
mﬁﬁmg upon néw rates of intgreft, which would
augment the danger of lofing the capifal, while they
made a farther extenfion of ufury. ~T7hall éver repeat
it, that mankind are governed, not by exrremes, but
by principles of moderation.

He pays leaft, fays Ulpian, 4 Who pays lateft. wa
decides the queflion, whether intereft' be lawful?.
that is, whether the creditor can fell time, and the
debtor buy it, ’

B O O K XXHI.
OF LAWS IN THE RELATION THEY BEAR TO: THE-
NUMBER OF INHABITANTS. :

CHAPR I

Of Men and Animals, with refpect to Multiplication of
their Species,

ELIGHT of human kmd,i‘ and Gods above ;
Parent of. Rome, propitious queen of love ;
LN SRS ST S D T N S
For when the rifing. fpring a2dorns the mead,
And a new feene of nature ftands dlfplay’d

# See what Lucretiys fays in the 314 letter to Amcus, hb. 5. Thete was
even a general Senatus Confultum, to fix the rate of intereft av-gne per ceni-
a month. See the fame leteer,

1 Leg xiis v deners, jig;ng' 1 Dryden’s Lucy,

'When
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When teeming buds, and chearful greensappear,

And weftermn,gales unlock the lazy year;. .

'The joyous birds-thy welcome firft exprefs,

Whofe native {fongs thy genial fire confefs :

Then favage beafts bound o’er their flighted food,

Struck-with thy darts, and tempt the raging flood : -

All nature is thy gift, earth, air, and fea, .

Of all that breathes, the various progeny }

Stung with delight, is goaded on by thee.

O’er barren mountains, o’er the flow’ry plain,

The leafy foreft, and the liquid main, }

E.xtends thy uncontroul’d and boundlefs reign.

Thro’ all the living regions thou doft move, :

And featter'ft where thon go’ft the kindly feeds of
love.

The females of brutes have an almoft conftant fe-
eundity. Butin the human fpecies, the manner of
thinking, the charaéter, the paffions, the humour, the ca.
‘price, the idea of preferving beauty, the pain of child-
bearing, and the fatigue of a too numerous family,
obftruct propagation a thoufand different ways.

CHAUP, 1I.
Of Marriage.

THE natural obligation of the father to provide
forhis children has eftablifhed marriage, which makes
known the perfon who ought to fulfil this obligation.

"The people * mentioned by Pomponius Mela
had no other way of difcovering him but by refem-
blance. R -

Among civilized nations, the father § is that per.
fon on ' whom thelaws; by the ceremony of marriage,

* The Garamantes. + Lib.i, cap. 8.
} Fater of quem nuptia demonfirans.

-have
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have fixed this duty ; becaufe they find in him the
man they want.

Amongft brutes this is an obligation which the
mother can generally perform ; but it is much more
extenfive amongft men. Their children indeed have
reafon ; but this comes only by flow degrees, It is
not fufficient to nourith them ; we muft alfo dire&
them : they can already live; but they cannot go-
vern themfielves.

Illicit conjunétions contribute but little to the pro-
pagation of the fpecies. The father, who is under a
natural obligation to nourith and educate his children,
is not then fixed ; and the mother, with whom the
obligation remains, finds a thoufand obftacles. from
thame, remorfe, the conftraint of her fex, and the ri-
gour of laws ; and befides, the generally wants the
means.

Women who have fubmitted to a public proftitu-
tion, cannot have the conveniency of educating their
children : the trouble of education is incompatible
with their ftation : and they are fo corrupt, that they
can have no protection from the law. '

It follows from all this, that public continence is
naturally connected with the propagation of the fpe-
cies.

CHAP IL
Of the Condition of Childyen.

IT is a diétate of reafon, that when there is a mar-
riage, children thould follow the ftation or condition
of the father ; and that when ‘there is not, they can
belong to the mother only.*

® For this reafon, among nations that have flaves, the child almoft always
follows the flation or condition of the mother,
CHAP.
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CH AP IV
Of Families.

IT is almoft every where a cuftom for the wife to
pafs into the family of the hufband. The contrary
is without any inconveniency eftablithed at Formofa,*
where the hufband enters into the family of the wife.

This law, which fixes the family in a fucceffion of
perfons of the fame fex, greatly contributes, indepen-
dently of the firft motives, to the propagation of the
human fpecies. © The family is a kind of property : a
man who has children of a fex which does not perpe-
tuate it, is never fatisfied if he has not thofe who can
render it perpertual,

Names, whereby men acquire an idea of a thing,
which one would imagine ought not to perith, are ex-
tremely proper to infpire every family with a defire of
extending its duration. There are people, amongft
whom names diftinguith families : there are others,
where they only diftinguith perfons: the latter have
not the fame advantage as the former. -

CH AP V.

OFf the feveral Orders of lawful Wives. -

LAWS and religion fometimes eftablith many
kinds of civil conjun&ions; and this is the cafe
among the Mahometans, where-there are feveral or-
ders of wives, the children of whom are diftinguithed
by being born in the houfe, by civil contrals, or even

by the flavery of the mother, and the fubfequent
pcknowledgment of the father.

* Du Halde, tom. i. p. 163,

It
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It would be contrary toreafon, that the law fhould
ftigmatize the children for what it approved in the
father. Allthefe children ought therefore to fucceed,
at leaft if fome particular reafon does not oppofe it, as
in Japan, where none inherit but the children of the
wife given by the emperor. Their policy demands
that the gifts of the emperor thould not be too much
divided, becaufe they fubjeét them to a kind of fer-
vice, like that of our ancient fiefs.

There are countries, where a wife of the fecond
rank enjoys nearly the fame honoursin a family, as in
our part of the world are granted to an only confort :
there the children of concubines are deemed to belong
to the firft or principal wife. Thus it is al{fo eftablithed
in China. Filial refpect,* and the ceremony of deep
mourning, are not due to the natural motner, but to
her appointed by the law,

By means of this fiction, they have no baftard chil-
dren ; and where fuch a fiction does not take -place,
it is obvious, that 2 law to legitimate the children of
concubines, muft be confidered as an a& of violence,
as the bulk of the nation would be ftigmatifed by fuch
a decree. Neither is there any regulation in thofe
countries, with regard to children born in adultery,
The reclufe lives of women, the locks, the inclofures,
and the eunuchs, render all infidelity to their hufbands
fo difficult, that the law judges it impoffible. Be-
fides, the fame fword would exterminate the mother
and the child, =~ CL

'C H AP VL.
Of Baftards in different Governments, .

THEY have, therefore, no fuch thing as baftards,
where polygamy is permitted ; -this difgrace is known

¢ Du Halde, vol. ii, p. 129.
only
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‘only in countries, in which a man i5 allowed to
marry but one wife. Here they were obliged to
ftamp a mark of infamy upon concubinage, and confe-
quently they were under a neceflity of fligmatizing the
Mfue of fuch unlawful conjunéions.

In republics, where it is neceffary that there thould
be the pureft morals, baftards ought to be more de-
graded than in ménarchies.

The laws made againft them at Rome wete perhaps
too fevere, but as the ancient inftitutions laid 2l the
citizens under a neceffity of marrying ; and as mar-
riages were alfo foftened by the permiffion to repudi-
ate, or make a:divorce ; nothing but an extreme cor-
ruption of manners could lead them to concubinage.

It is obfervable, that as the quality of a citizen was
a very confiderable thing in a' democratic govern-
ment, where it carried with it the fovereign power,
they frequently made laws in refpeGt to the ftate of
baftards, which had lefs relation to the thing itelf,
and to the honefty of marriage, than to the particular
conftitution'of the republic. Thus the people have
fometimes -admitted baftards into the number-* of ci-
tizens, in order to increafe their power in oppofition
tothe great. Thus the Athenians excluded baftards
from the privilege of being citizens, that they might
poflefs a greater fhare of the corn fent them by the
kingof Egypt. In fine, Ariftotle informs us,t that
in many cities where there was not a fufficient number
of citizens, their baftards fucceeded to their poflef-
fions ; and that when there was a proper number,
they did not inherit.

* Ariftotle, Politics, lib, vi. cap. 4. + Ibid, Lib iii. cap. 3.

CHAP.
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€ H AP VI
Of the Father's Confent to Marriage.

THE confent of fathers is founded on their autho-
rity, that is, on their right of property. Itis alfo
founded on their love, on their reafon, and on the un-
certainty of that of their children, whom youth con-
fines in a ftate of ignorance, and paffion in a ftate of
ebriety.

In the {fmall republics, or fingular inftitutions al-
ready mentioned, they might have laws which gave
to magiftrates that right of infpetion over the mar-
riages of the children of citizens, which nature had al-
ready given to fathers. The love of the public might
there equal or furpafs all other love. Thus Plato
would have marriages regulated by the magiftrates :
this the Lacedemonian magiftrates performed.

But in common intitutions, fathers have the difpo-
fal of their children in marriage : their prudence in
this refpectis always fuppofed to be fuperior to that of
aftranger, Nature gives to fathers a defire of pro-
curing fucceffors to their children, when they have al-
moft loft the defire of enjoyment themfelves. In the

feveral degrees of progeniture, they fee themfelves in-
" fenfibly advancing to a kind of immortality. But
what muft be done, if oppreffion and avarice anfe to
fuch a height as to ufurp all the authority of fathers ?
Let us hear what Thomas Gage * fays in regard to the
conduct of the Spaniards in the Weft-Indies.

¢ According to the number of the fons and daugh-
“ ters that are marriageable, the father’s tribute is
¢ raifed and increafed, until they provide hufbands and

® A new Survey of the Weft Indies, by Thomas Gage, p. 345, 3d edit.

“ wives
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‘¢ wives for their fons an1 daughters, who, as foon as

they are married, are charged with tribute; which,
“ that it may increafe, they will fuffer none above fif-
 teen years of age to live unmarried. Nay, the fet
time of marriage, appointed for the Indians, is at
fourteen years for the man, and thirteen for the wo-
man; alledging that they are fooner ripe for the
fruit of wedlock, and fooner ripe in knowledge and
malice, and ftrength for work and fervice, than any
other people. Nay, fometimes they force them to
marry, who are fcarce twelve and thirteen years of
“ age, -if they find them well-limbed and ftrong in
“ body, explaining a point of one of the canons,
which alloweth faurteen and fifteen years, Nifi malitia
< fuppleat ztatem.” He faw a lift of thefe taken. It
was, fays he, a moft thameful affair. Thus in an ac-
tion which ought to be the moft free, the Indians are
the greateft flaves.

€
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CH A P VI

The fame Subjeft continued.

IN England, the law is frequently abufed by the
daughters marrying according to their own fancy,
without confulting their parents. This cuftom is, 1
am apt to imagine, more tolerated there than any where
elfe, from a confideration, that as the laws have not
eftablithed 2 monaftic celibacy, the daughters have no
other ftate to chufe but that of marriage, and this they
cannot refufe. In France, on the contrary, young
women have always the refource of celibacy; and
therefore the law which ordains that they {hall wait for
the confent ‘of their fathers, may be more agreeable.
In this light, the cuftom of Italy and Spain muft be
lefs rational; convents are there eftablithed, and yet
they may marry without the confent of their fathers.

: CHAP
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C H AP IX

Of young Wornien.

YOUNG women who are condufted by miarriage
alone to liberty and pleafure; who have a mind which
dares not think, a heart which dares not feel, eyes
which dare not fee, ears which dare not hear, who ap-
pear only to thew themfelves filly, condemned without
intermiffion to trifles and precepts, have fufficient in-
ducements to lead them on to marriage: it is the
young men that want to be encouraged.

CHAP X

What it is that determines to Marriage.

WHEREVER a place is found in which two per-
fons can live commodiouily, there they enter into mar-
riage. Nature has a fufficient propenfity to it, when
unreftrained by the difficulty of fubfiftence. ‘

A rifing people increafe and multiply extremely.
This is, becaufe with them it would be a great incon-
veniency to live in celibacy ; and none to have many
children. The contrary of which is the cafe when a

nation is formed.
CHAZP XL
Of the Severity of Government,

MEN who have abfolutely nothing, fuch as beg-
gars, have many children. This proceeds from their
being in the cafe of a rifing people : it cofts the father
nothing to give his art to his offspring, who even in
their infancy are the inftruments of this art. Thefe

people
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people multiply in a rich or fuperftitious country, be-
caufe they do not fupport the burthen of fociety ; but
are themfelves the burthen. But men who are poor,
only becaufe they livé under a fevere government ; who
fegard their fields lefs as the fource of their-fubfiftence,
than as a caufe of vexation; thefe men, I fay, have
few children : they have not even fubfiftence for them-
felves ; how then can they think of dividing it ? They
are unable to take care of their own énerfons when they
are fick ; how then can they attend to the wants of
creatures whofe infancy is a continual ficknefs ?

It is pretended by fome, who are apt to talk of
things which they have never examined, that the
greater the poverty of the fubjects, the more numerous
their families: that the more they are loaded with
taxes, the more induftrioufly they endeavour to put
themfelves in a ftation in which they will be able to
pay them: two fophifms, which have always de-
ftroyed, and will for ever be the deftruction of mo-
narchies.

The feverity of government may be carried to fuch
anextreme, as to make the natural fentiments deftruc-
tive of the natural fentiments themfelves. Would the
women of * America have refufed to bear children,
had their mafters been lefs cruel ?

C H A P. XIIL

Of the Number of Males and Females ir different
Countries. : ,

I HAVE already obferved, -+ that there are-born in
Europe rather more boys than girls... It has.bgen re-

'

* A New Survey of the Weft Indies, by Thomgt; G‘ngg,«g._w-'gd;li‘tm,,,

4+ Book xvi. chap. 4.

e w as
[ERENEE 2

- Vor. 1L K marked,
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marked, that in_*Japan there are born rather more
girls than boys: all things compared, there muft be
more fruitful women in Japan than in Europe, and
confequently it muft be more populous.

We are informed+, that at Bantam there are ten
girls to one boy. A difproportion like this muft
caufe the number of families there, to be to the num-
ber of thofe of other climates, as 1 to 5i; which is
a prodigious difference. Their families may be much
larger indeed; but there muft be few men in circum-
ftances fufficient to provide for {o large a family.

C H A P XIL
Of Sea-port Towns.

IN fea-port towns, where men expofe themfelves
to a thoufand dangers, and go abroad to live or die
in diftant climates, there are fewer men than women :
and yet we fee more children there than in other
places. This proceeds from the greater eafe with
which they procure the means of fubfiftence. Per-
haps even the oily parts of fith are more proper to
furnith that matter which contributes to generation.
This may be one of the caufes of the infinite number
of people in }Japan and Chinaf, where they live
almoft wholly ‘on §fifh. 1If this be the cafe, certain
monaftic rules, which oblige the monks to live on
fith, muft be contrary to the fpirit of the legiflator
himfelf.

* See Kempfer, who gives a computation of the people of Meaco.

4+ Colle&ion of Voyages that contributed to the eftablithment of the Eaft.
India company, vol. x. p. 347.

1 Japan is compofed of a number of ifles, where there are many bankss
and the fea is there extremely full of fith.

{| China abounds in rivers.

§ Sec Du Halde, tom, ii. p. 739¢ 142,

CHAP.



Crdp.14s  THE SPIRIT OF LAWS., © g5

CH AP X1V

Of the Produtions of the Edrth which require a greater
or kefs Number of Men.

PASTURE lands are but little peopled, becaufe
they find employment only for a few. Corn lands
employ a great many mep, and vingyards infinitely
more.

It has been a frequent complaint in England*,
that the increafe of paflure land diminithed the in-
habitants ; and it has been obferved in France, that
the prodigious number of vineyards is one of the
great caufes of the multitude of people.

Thofe countries where coal-pits furnifh a proper
fubftance for fuel, have this advantage over others,
that not having the fame occafion for forefts, the
lands mav be cultivated.

In countries produétive of rice, they are at vaft
pains in watering the land ; a great number of men
muft therefore be employed. ~Befides, there is lefs
Iand required to furnith fubfiftence for a family, than
in thofe which produce other kinds of grain. In
fine, the land which is elfewhere employed in raifing
cattle, ferves immediately for the fubfiftence of man ;
and the labour, which in other places is performed
by cattle, is there performed by men; fo that the
culture of the foil becomes to man an immenfe ma-

nufacture.

* The greateft number of the proprietors of land, fays Bifhop Burnet, find-
ing more profit in felling their wool than their corn, inclofed their eftates :
the commons, ready to perith with bunger, rofe up in arms; they infifted on
a divifion of the Jands: the young king even wrote on this fubje@t, And
. broclamations were made againgt thofe who inclofed their lands. Abridg. of

the Hiff. of the Reformation, .

K2 CHAP,
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C H AP XV
Of the Number of Inbabitants with relation to the Arts.

WHEN there is an Agrarian law, and the lands
are equally divided, the country may be extremely
well peopled, though there are but few arts; becaufe
every citizen receives from the cultivation of his land
whatever is neceffary for his fubfiftence, and all the
citizens together confume all' the fruits of the earth.
Thus it was in fome republics,

In our prefent fituation, in which lands are un-
equally diftributed, they produce much more than
thofe who cultivate them are able to confume; if
the arts therefore thould be negleted, and nothing
minded but agriculture, the country could not be
peopled. Thofe who cultivate, or employ others to
cultivate, having corn to {pare, nothing would en-
gage them to work the following year: the fruits of
the earth would not be confumed by the indolent ;
for thefe would have nothing with which they could
purchafe them. It is neceffary then that the arts
thould be eftablifhed, in order that the produce of
the land may be confumed by the labourer and the
artificer. In a word, it is now proper that many
thould cultivate much more than is neceffary for their
own ufe. For this purpofe, they muft have a defire
of enjoying fuperfluities ; and thefe they can receive
only from the artificer.

The mochines defigned to abridge art, are not
always ufeful, If'a piece of workmanfhip is of a
moderate price, fuch as is equally agreeable to the
maker and the buyer, thofe machines which would
render the manufatture more fimple, or, in other
words, diminith the number of workmen, would be

pernicious.
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pernicious.  And if water-mills were not every where
eftablithed, I fhould not have believed them fo ufeful
as is pretended, becaufe they have deprived an infinite
multitude of their employment, a vaft number of per-
fons of the ufe of water, and great part of the land
of its fertility.

, C H AP XVL

The Concern of the Legiflator in the Propagation of
the Species.

REGULATIONS on the number of citizens
depend greatly on circumftances. There are coun-
tries, in which nature does all; the legiflator then
has nothing to do. 'What need is there of inducing;
men by laws to propagation, when a fruitful climate
yields a fufficient number of inhabitants ? Sometimes
the climate is more favourable than the foil; the
people multiply, and are deftroyed by famine: this
1s the cafe of China. Hence a father fells his daugh-
ters, and expofes his children. In Tonquin¥, the
fame caufes produce the fame effets ; fo we need not,
like the Arabian travellers mentioned by Renaudot,
fearch for the origin of this in their fentiments § on
‘the metemplychofis.

For the fame reafon, the religion of the ifle of
Formofa { does not fuffer the women to bring their
children into the ‘world, till they are thirty-five years
of age . the prieftefs before this age, by bruifing the
belly, procures abortion.

_ * Dampiere’s Voyages, vol. ii. + Ibid. p. 167,
1 See the colle&ltion of voyages that contributed to tne eftablithment of the
Eaft-1ndia company, vol. i. part 1. page 182, and 188,

Ki CHAP.
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C H A P XVII.
Of Greece, and the Number of its Inbabitants,

THAT effe@ which in certain countries of the
Eaft {prings from phyfical caufes, was produced in
Greece by the nature of the government. The
Greeks were a great nation, compofed of cities, each
of which had a diftin& government and feparate laws. .
They had no more the {pirit of conqueft and ambi-
tion, than thofe of Swifferland, Holland, and Ger-
many, have at this day. In every republic the
legiflator had in view the happinefs of the citizens at
home, and their power abroad, left it fthould prove
inferior * to that of the neighbouring cities, Thus,
with the enjoyment of a {mall territory and great hap-
pinefs, it was eafy for the number of the citizens to
increafe to fuch a degree as to berome burthenfome.
This obliged them inceflantly to fend out colenies F ;
and, as the Swifs do now, to let their men out to
war. Nothing was negleGed that could hipder the
too great multiplication of children,

They had amongft them republics, whofe contti-
tution was very remarkable. The nations they had
fubdued were obliged to provide fubfiftence for the
citizens. The Lacedemonians were fed by the
Helotes, the Cretans by the Periecians, and the
Theflalians by the Peneftes. They were obliged to
have only a certain number of freemen, that their
flaves might be able to furnith them with fubfiftence.
It is a received maxim in our days, that it is neceflary
to limit the number of regular troops: now the Lace-

* In valour, difcipline, and military exercifes,

+ The Gauls, who were in the fame circumftances, atted -in the fame
manner,

demonians



Ciaro17. THE SPIRIT OF LAWS. . 13

demonians were an army maintained by the peafants:
it was proper therefore that this army thould be li-
mited; without this the freemen, who had all the
advantages of fociety, would increafe beyond num-
ber, and the labourers be overloaded.

The politics of the Greeks were particularly em-
ployed in regulating the number of citizens, Plato*
fixes them at five thoufand and forty, and he would
have them ftop or encourage propagation, as was moft
convenient, by honours, thame, and the advice of
the old men ; he would even 1 regulate the number
of marriages, in fuch a manner, that the republic
might be recruited without being overcharged.

If the laws of a country, fays Ariftotle}, forbid
the expofing of children, the number of thofe brought
forth ought to be limited. If they have more than
the number prefcribed by law, he advifes || to make
the women mifcarry before the faetus be formed.

The fame author mentions the infamous means
made ufe of by the Cretans, to prevent their having
too great a number of children; a proceeding too
indecent to repeat.

There are places, fays Ariftotle§ again, where the
laws give the privilege of being citizens to firangers,
or to baftards, or to thofe whofe mothers only are
citizens ; but as foon as they have a fufficient number
of people, this privilege ceafes. The favages of
Canada burn their prifoners; but when they have
empty cottages to give them, they receive them into
their nation.

Sir William Petty, in his calculations, fuppofes
that a man in England is worth what ke would fell
for at Algiers**, This can be true only with refpect

* Republic, lib. v, 1 Ihid. 1 Polit, lib. vii. cap. 16. || 1bid.
§ Pelit. bib. iit. cap. 3. ** Sixty pounds flerling.

K4 . t2
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.
to.England. There are countries where a man is
worth nothing, there are others where he is worth
lefs than nothing.

C H A P. XVIL
Of the State and Number of People before the Romans.

ITALY, Sicily, Afia Minor, Gaul and Germany,
were nearly in the fame ftate as Greece ; full of fmall
nations that abounded with inhabitants, they had no
need of laws to ingreafe their number.

C HAPR XIX.
Of the Depopulation of the Globe.

ALL thefe little republics were fwallowed up in
a large one, and the globe infenfibly became depopu-
lated. In order ta be convinced of this, we need only
confider the flate of Italy and Greece, befare and after
the vi€tories of the Romans.

“ You will afk me,” fays Livy*, ¢ where the
¢ Volfci could find foldiers to fupport the war, after
¢ having been fo often defeated. There muft have
“ been formerly an infinite number of people in thofe
#¢ countries, which at prefent would be little better
¢ than a defart, were it not for a2 few foldiers and
¢ Roman flaves.”

“¢ The oracles have ceafed,” fays Plutarch, ¢ be-
‘¢ caufe the places where they fpoke are deftroyed.
¢ At prefent we can fcarcely find in Greece three
¢ thoufand men fit to bear arms.”

¢ I thall not defcribe,” fays Strabo4-, ¢ Epirus
¢ and the adjacent places; becaufe thefe countries are

_* Lib. vi, + Lib, vii. page 496.

€ intirely
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¢ intirely deferted. ‘This depopulation, which began
¢ long ago, ftill continues; fo that the Roman fol-
¢ diers encamp in the houfes they have abandoned.”
We find the caufe of this in Polybius, who fays, that
Paulus Amilius, after his vitory, deftroyed feventy
cities of Epirus, and carried away a hundred and fifty
thoufand {flaves.

Cc H AP XX

That the Romans were under a Neceffity of making Lazs,
to encourage the Propagation of the Species.

THE Romans, by deftroying others, were them-
felves defiroyed : inceffantly in aftion, in the heat of
‘battle, and in the moft violent attempts, they wore
out like a weapon kept conftantly in ufe.

I thall not here fpeak of the attention with which
they applied themfelves to procure * citizens in the
room of thofe they loft, of the affociations they en-
tered into, the privileges they beftowed, and of that
immenfe nurfery of citizens, their flaves. I fhall"
mention what they did to recruit the number, not of -
their citizens, but of their men; and as thefe were
the people in the world who knew beft how to adapt
their laws to their projeéts, an examination of their
‘condudt, in this refpect, cannot be a matter of indif-
“ference, .

C H AP XXL

Of the Laws of the Romans relating to the Propagation
of the Species. 4

THE ancient laws of Rome endeavoured greatly
to incite the citizens to marriage. The fenate and

* 1 have treated of this in the Confiderations on the caufes of the rife and *
declenfion of the Roman grandeur,

the
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the people made frequent regulations on this fubject,
as Auguftus fays in his fpeech related by Dio*.

Dionyfius Halicarnaffeus + cannot believe, that
after the death of three hundred and five of the Fabii,
exterminated by the Veientes, there remained no
mare of this family but one fingle child ; becaufe the
ancient law, which obliged every citizen to marry
and to educate all his children }, was ftill in force.

Independently of the laws, the cenfors had a par-
ticular eye upon marriages, and according to the exi-
gencies of the republic, engaged them to it by ||thame
and by punifhments.

The corruption of manners that began to take
place, contributed vaftly to difguft the citizens againft
marriage, which was painful to thofe who had no
tafte for the pleafures of innocence. This is the pur-
port of that fpeech§ which Metellus Numidicus,
when he was cenfor, made to the people: ¢ If it
¢ were poffible for us to do without wives, we thould
¢ deliver ourfelves from this evil: but as nature has
“ ordained that we cannot live very happily with
“¢ them, nor {fubfift without them, we ought to have
. ¢ more regard to our own prefervation, than to
“¢ tranfient gratifications.”

The corruption of imanners deftroyed the cenfor-
Jhip, which was itfelf eftablifhed to deftroy the cor-
ruption of manners : for when this depravation be-
came general, the cenfor loft his power **,

Civildifcords, triumvirates,and profcriptions, weak=
ened Rome more than any war fhe had hitherto

* Lib., 56, + Lib. 2. 1 In the year of Rome 277.

Il See what was done in this refpe& in T. Livy, lib. 45. The Epitome of
T. Livy, lib. 59. Aulus Gellivs, lib, i, cap, 6, Valerius Maximus, lib. il
2P 19.

§ 1t is in Aulus Gellius, lib. i. cap. 6.

*% -See what I have faid in book v. chap, 19,

4 engaged
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engaged in. They left but few cmzens*, and the
greateft part of them unmarried. - To remedy this
laft evil, Cefar and Auguftus re-eftablifhed the cen-
forthip, and would even bte-+-cenfors themfelves.
Cefar gave f rewards to thofe who had many chil-
dren. All H women under forty-five years of age,
who had neither hufband nor children, were forbid
to wear jewels, or to ride in litters ; an excellent
method thus to attack celibacy by the power of vanity.
The laws of Auguftus§ were more prefling: he
impofed ** new penalties on fuch as were not mar-
ried, and increafed the rewards both of thofe who
were married, and of thofe who had children. Ta-
citus calls thefe Julian laws‘j; to all appearance
they were founded on the ancient regulations made
by the fenate, the people, and the cenfors.

The law of Auguftus met with innumerable ob-
ftacles; and thirty-four years |||} after it had been .
made, the Roman knights infifted on its being abo-
litted. He placed on one fide fuch as were married,
and on the other fide thofe who were not: thefe laft
appeared by far the greateft number ; upon which
the citizens were aftonithed and confounded. Au-
guftus, with the gravity of the ancient cenfors, ad-
dreffed them in this manner §§ :

* Cafar, after the civil war, having made a furvey of the Roman citizens,
found there were no more than one hundred and fifty thoufand heads of familics.
Florus’s epitqme of Livy, 17th. decad.

4 See Dio, 1ib. 43, and Xiphilinus in Avguft,

Dio, lib. 43, Sugtonius, life of Cazfar, chap. 20; Appian, lib, 2. of the
civil war,

|| Eufebius, in his Chronicle.

§ Dio, lib. 54. %% In the year of Rome 736,

44 Julias rogationes, :Annal. lib. 3.

Il In the year of Rome 762. Dio, lib, 56

§§ 1 have abridged this fpeech, which is of a tedious lengthj it is to'be
found in Dio, lib, 56,

¢« While
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¢ While ficknefs and war fnatch away fo many
¢ citizens, what muft become of this ftate if mar-
“ riages are no longer contracted? the city does not
<« confift of houfes, of porticos, of public places, but
«¢ of inhabitants. You do not fee men, like thofe
¢ mentioned in Fable, ftarting out of the earth to
¢ take care of your affairs. Your celibacy is not
« owing to the defire of living alone: for none of
“¢ you eats or fleeps by himfelf. You only feek to
¢ enjoy your irregularities undifturbed. Do you
¢ cite the example of the Veftal Virgins? If you pre-
¢ ferve not the laws of chaftity, you ought to be pu-
¢ nithed like them. You are equally bad citizens,
¢¢ whether your example has an influence on the reft
¢¢ of the world, or whether it be difregarded. My
« only view is the perpetuity of the republic. I
¢ have increafed the penalties of thofe who have dif-
¢ obeyed; and with refpect to rewards, they are
¢ fuch, as I donot know whether virtue has ever re-
¢ ceived greater.  For lefs will a thoufand men expofe
¢« life itfelf; and yet will not thefe engage you to
¢ take a wife, and provide for children #”’

~ 'He made a law, which was called after his name,
Fulia, and Papia Poppea, from the names of the con-
fuls* for part of that year. The greatnefs of the evil
appeared, even in their being elected : Dio+ tells us,
that they were not married, and that they had no
children.

This decree of Auguftus was properly a code of
laws, and a fyftematic body of all the regulations that
~ could be made on this fubje&. The Julian laws
were incorporated into it; and received a greater

* Marcus Papius Mutilus, and Q. Poppzus, Sabinus, Dio, /ib. 56.

+ Ibid. ‘

1 The 14th title of the fragments of Ulpian diftinguifhes very rightly
between the Julian and the Papian law,

ftrength.
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firength. It was fo extenfive in its ufe, and had an
influence on fo many things, that it formed the fineft
part of the civil law of the Romans.

We find # parts of it difperfed in the precious frag-
ments of Ulpian, in the laws of the Digeft, collected
.from authors who wrote on the Papian laws, in the
hiftorians and others who have cited them, in the
Theodofian code, which abolithed them, and in the
works of the fathers, who have cenfured them, with-
out doubt, from a laudable zeal for the things of the
other life, but with very little knowledge of the affairs
of this.

Thefe laws had many heads+, of which we know
thirty-five. But to return to my fubject as {peedily
as poffible, I fhall begin with that head, which
Aulus Gellius] informs us was the feventh, and re-
lates to the honours and rewards granted by that
faw.

The Romans, who for the moft part {prung from
the cities of the Latins, which were Lacedemonianf
colonies, and had received a part of their laws even
from thofe cities§, had, like the Lacedemonians,
-fuch veneration for old age, as to give it all honour
and precedency. When the republic wanted citizens,
the granted to marriage, and to a number of children,
the privileges which had been given to age{-« She

“granted fome to marriage alone, independently of the
children which might fpring from ir: this was called
the right of hufbands. She gave others to thofe who
had any children, and larger flill to thofe who had
three children. Thefe three things muft not be con-

* James Godfrey has madé a colle€tion of thefe.

4+ The 35th is cited in the 1gth'law ff, de ritw nuptiarum.

1 Lib. ii. cap. 14, || Dionyf. Halicarnafleus.

§ The deputies of Rome, who were fent to fearch into the laws of Greege,
went to Athens, and to the cities of [raly, .

+1 Aulus Gellius, lib, ii, cap, 15. .

founded.
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founded, Thefe laft had thofe privileges which mar-

ried men conftantly enjoyed ; as for example, a par-
ticular place in the theatre* ; they had thofe which
couid only be enjoyed by men who had children;
and which none could deprive them of but fuch as
had a greater number.

Thelfe privileges were very extenfive. The mar-
ried men, who had the moft children, were always
preferred-, whether in the purfuit, or in the exercife
of honours. The conful, who had the moft nume-
rous offspring, was the § firft who received the fafces;
he had his choice of the || provinces: the fenator,
who had moft children, bhad his name written firft in
the catalogue of fenators, and was the firft in giving
his opinion § in the fenate. They might even ftand
fooner than ordinary for an office, becaufe every child
gave a difpenfation of a year **. If an inhabitant of
Rome had three children, he was exempted from all
troublefome offices ++. The free-born women who
had three children, and the freed-women who had
four, pafled 1} out of that perpetual tutelage, in
which they had been ||| held by the ancient laws of
Rome.

As théy had rewards, they had alfo penalties §§.
Thofe who were not married, could receive no ad-
vantage from the will of any perfon that was not.a
relation4t; and thofe who, being married, had

¥ Suetonius in Augufto, cap. 44.
% Tacitus, lib, 2, Ut numerus liberorum in candidatis praepolleret, quod
Jex jubebat.

1 Aulus Gellius, 1ib. 2. cap. 13, | Tacitus, Ann.lib. 15,

§ See Law 6. fect. 5. de decurion. *¥% See Law 2, ff. de minorib.
- 1t Law 1. and 2, ff. de vacatione et excufat. munerum.

11 Frag. of Ulpian, tit. 29. fet. 3. {lll Plutarch, life of Numa.

§§ Sec the fragments of Ulpian, tit. 14, 15, 16, 17, and 18, which
compafe one of the moft valuable picces of the ancient civil law of the Romans.

1+ Sozom. lib. i, cap. . they could regeive from their relations. Frag.
of Ulpian, tit, 16, fe&. 1,

no
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3

no children, could receive only half*. The Ro-
mans, fays Plutarch+, marry only to be heirs, and
not to have them. .

The advantages which a2 man and his wife might
receive from each other by will}, were limited by
law. If they had children of each other, they might
receive the whole ; if not, they could receive only 2
tenth part of the fucceffion on the account of mar-
riage ; and if they had any children by a former
venter, as many teuths as they had children,

If a hufband abfented himf{elf || from his wife on
any other caufe than the affairs of the republic, he
could not inherit from her.

The law gave to a furviving hufband or wife two
years § to marry again, and a year and a half in cafe
of a divorce. The fathers who would net fuffer
their children to marry, or refufed to give their
daughters a portion, were obliged to do it by the
magiftrates **,

They were not allowed to betroth, when the mar-
riage was to be deferred for more than two years §-t3
and as they could not marry a girl till the was twelve
years old, they could not be bethrothed to her, tiil
the was ten. The law would not fuffer them to

* Sozom., lib. i, cap. g. et leg. unic. cod. Theod. de Infirm. penis czlib.
‘et orbit, )

+ Moral Works, of the love of fathers towards their children.

1 Sec a more particular account of this in the fragm. of Ulpian, tit. rs.
and 16.

|| Fragm. of Ulpian, tit. 16, fe€t, 1. :

§ Fragm, of Ulpian, tit. 14. It feems the firft Julian laws allowed three
years, Speech of Auguftus in Dio, lib. 56. Suetonius, life .of Augultus,
tap. 34. Other Julian laws granted but one year: the Papian law -gave two.
Fragm. of Ulpian, tit. 14. Thefe lawe were not agreeable to the people;
Auguftus therefore foftened or firengthened them, as they were mere or lefs
difpofed to comply with them.

*% This was the 35th head of the Papian law. Leg. 19. ff de ritu nupe
tigrum.

1+ See Dio, lib. 54. anno 736, Suetonius in Oflavio, cap. 34+

trifle
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trifle * to no purpofe ; and under a pretence of being;
betrothed, to enjoy the privileges of married men.
It was contrary to law for a man of fixty to marry
< a woman of fifty. As they had given great privi-
leges to married men, the law would not fuffer them
to enter into ufelefs marriages. For the fame reafon,
the Calvifian Senatus Confultum declared the marriage
of a woman above fifty, with a man lefs than fixty,

- to be § unequal ; fo that a woman of fifty years of
age could not marry, without incurring the penalties
of thefe laws. Tiberius added || to the rigour of the
Papian law, and prohibited men of fixty from marry-
ing women under fifty ; fo thata man of fixty could
not marry in any cafe whatfoever, without incurring
the penzlty. But Claudius abrogated § this law made
under Tiberius.

All thefe regulations were more conformable to the
climate of Iraly, than to that of the North, where a
man of fixty years of age has flill a confiderable degree
‘of firength ; and where women of fifty are not always
paft child-bearing.

That they might not be unneceffarily limited in the
choice they were to make, Auguftus permitted all
the free-born citizens, who were not fenators ++, to
marry freed-women {§. The Papian |||| law forbad
the fenators marrying freed-women, or thole who
had been brought to the ftage ; and from the time of
§§ Ulpian, free-born perfons were forbid to marry

* Dio, lib. 54. and in the fame Dio, the fpeech of Auguftus, lib. 56.

*+ Fragm. of Ulpian, tit. 16, and the 27th law, cod. de nuptiis,

1 Frag. of Ulpian, tit. 16, fe&. 3. || See Suetonius in Claudio, cap. 23

§ See Suetonius, life of Claudius, cap. 23. and the Fragm. of Ulpian,
tit. 16, fe@. 3.

11 Dio, lib. 54. Fragm. of Ulpian, tit, 13.

11 Auguftes’s fpeech in Dio, lib. 56, .

I}l Fragm. of Ulpian, cap. 13. and the 44th law, ff.-Zz rita nuptiarum.
- &§§ Fragm, of Ulpian, tit, 13, and 16,

women
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women who had led a diforderly life, who had played
in the theatre; or who had been condemned by a pub-
lic fentence. This muft have been eftablifhed by a
~ decree of the fenate. During the time of the republic
they had never made laws like thefe; becaufe the.cen-
fors correted this kind .of diforders as foon as they
arofe, or elfe preve ted their rifing,

Conftantine® made a law, in Which he compre-
hended, in the prohibition of the Papian law, not
only the fenators, buteven fuch as had a eonﬁderable
rank in the ftate, without mentioning perfons in an
inferior ftation: this conftituted the law of thofe times.
Thefe marriages were therefore no longer forbidden,
but to the free-born comprehended in the law- of
Conftantine. Juftinian+ however abrogated the law
of Conftantine; and permitted all forts of perfons to
contract thefe marriages : and thus we have acquired
{o fatal a liberty.

It is evident, that the penalties.infli¢ted on fuch as
married contrary to the prohibition of the law, were
the fame as thofe infli¢ted on perfons who did not
marry; Thefe marriages did not give them any civil
advantage | ; for the dowry|| was confifcated§ after
the death of the wife.

Auguftus having adjudged the fucceffion and lega-
cies of thofe, whom thefe laws had declared incapa-
ble, to the public treafuryt+, they had the appear-
ance rather of fifcal, than of political and civil laws.
The difguft they had already conceived at a burden
which appeared too heavy, was increafed by their
feeing themfelves 2 continual prey to the avidity of

# See Law 1. in cods de narur. lib, 4+ Novell 177,
I Law 37.ff. de operib, libertorum, fe&. 7. Frag, of Ulpian, tit. 16, fe&. 2,
{| Fragm., of Ulpizn, tit. 16, feét, 2. § See book xxvi. chap. 13.

++ Except in certain cafes. See the Fragment of Ulpian, tit. :8 and the
only law in Cod, de Caduc, tollend,

Vor. 1I. L the
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the treafury. On this account it became neceffary,
under Tiberius, that * thefe laws fhould be foftened,
that Nero fhould leflen the rewards given out of the
treafury to the - informers, that Trajan I fhould put
a flop to their plundering, that Severus n thould alfo
moderate thefe laws, and that the civilians thould con-
fider them as odious, and in all their decifions deviate
from the literal rigour.

Befides, the emperors enervated § thefe laws, by
the prxwleoes they granted, of the rights of hufbands,
of children, and of three children. More than this,
they gave “ particular perfons a difpenfation from
the penalties of thefe laws. But the regulations efta-
blithed for the public utility feemed incapable of ad-
mitting an alleviation.

It was highly reafonable, that they fhould grant
the rights of - children to the veftals 3}, whom reli-
gion retained in a neceﬁ'ary virginity : they gave, in
the fame manner, the privilege of ||| married men to
foldiers, becaufe they could not marry. It was cufto-
mary to exempt the emperors from the conftraint of
certain civil laws. Thus Auguftus was freed from
the conftraint of the law, which limited the power
of §§ enfranchifing, and of that which fet bounds to

. * Relatum de moderanda Papia Poppza, Tacit. Lunal. lib. iii. page 117,

+ He reduced them to the fourth part,  Swezonius in Nerene, cap. 10,

1 See Pliny’s panegyric.

|| Severus extended even to twenty-five years for the males, and to twenty
for the females, the time fixed by the Papian law, as we fee by comparing the
Fragment of Ulpian, tit, 16, with what Tertullian fays, Apol. cap. 4.

§ P. Scipio, the cenfor, complains, in his fpeech to the people, of the abufes
which were already introduced ; that they received the fame privileges for
adopted, as for natural children, Aulus Gelliusy libe §. cap. 19

1 Sce the 51t law, £, de ritu nuptiaram. ’

11 Auguftus, in the Papian law, gave them the privilege of mothers, See
Dio, lib. 66. Numa had granted them the ancient privilege of women who had
three cbildren, that is, of having no guardian, Plutarch, life of Numa,

il This was granted them by Claudius, Dio, lib. 6o.

§§ Leg. apud eum 1, de manumiffionib. feét. 1. n
the
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the right of * bequeathing by teftament. Thefe were
only particular cafes: bur, at laft, difpenfations were
given without difcretion, and the rule itfelf became no
more than an exception.

The feéts of philofophers had already introduced in
the empire 2 difpofition that eftranged them from bufi-
nefs ; a difpofition which could not gain ground in
the time of the 7 republic, when every body was em-
ployed in the arts of war and peace. From hence
arofe an idea of perfection, as connected with a life of
{peculation; from hence an eftrangement from the
cares and embarraffments of a family. The Chriftian
religion coming after this philofophy, fixed, if I may
make ufe of the expreffion, the ideas which that had
only prepared.

Chriftianity ftamped its character on jurifprudence ;
for empire has ever a connexion with the priefthood.
This is vifible from the Theodofian code, which is
only a colleétion of the decrees of the Chnﬁian em-
perors.

A panegyrift } of Conflantine fays to that Em-
peror, ** Your laws were made only to correct vice,
“ and to regulate manners: you have firipped the
¢ ancient laws of that artifice, which feemed to have
¢ no other aim than to lay fnares for fimplicity.”

It is certain, that the alterations made by Conftan-
tine took their rife, either from fentiments relating to
the eftablithment of Chriftianity, or from ideas con-
ceived of its perfeCtion. From the firft proceeded
thofe laws which gave fuch authority to bifhops, and
which have been the foundation of the ecclefiaftical
jurifdiétion : from hence thofe laws which weakened

# Dio, lib. 53,
+ See in Cicero’s Offices, his fentiments on this fpirit of fpeculation.
1 Nazarius in panegyrico Conftantini, anno 321,

L2 paternal
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paternal authority*, by depriving the father of his
property in the pofleffions of his children. To extend
a new religion, they were obliged to take away the
dependance of children, who are always leaft attached
to what is already eftablifhed.

The laws made with a view to Chriftian perfection.
were more partieularly thofe by which the 4- penalties
of the Papian laws were abolithed; the unmarried
were equally exempted from them, with thofe who
being married had no children.

¢ Thefe laws were eftablithed,” fays an ecclefiafti¢
1 hiftorian, ¢ as if the multiplication of the human
“¢ {pecies was an effeC of our care; inftead of being
¢¢ {enfible that the number is increafed or diminithed,
¢¢ according to the order of providence.”

Principles of religion have bhad an extraordinary
influence on the propagation of the human fpecies,
Sometimes they have promoted it, as amongft the
Jews, the Mahometans, the Gaurs, and the Chinefe;
at others, they have put a damp to it, as was the
cafe of the Romans upon their converfion to Chrif-
tianity.

They every where inceffantly preached up conti-
nency ; a virtue the more perfect, becaufe in its own
nature it can be pratifed but by very few.

Conftantine had not taken away the decimal laws,
which granted a greater extent to the donations be-
tween man and wife, in proportion to the number of
their children: Theodofius the younger || abrogated
even tliefe laws.

* See Maw 1, 2, 3, in thé Theodofiun code, de benis maternis materniqug-

generis, &c. and the ouly law in the fame code, de boris que filiis fomil. ac-
quirsntur.

+ Leg. unic. cod. Theod, de infirm. pan. cxlib. & orbit,
1 Sosomenus, page 27. Rk Leg. 2. & 3. cod. Theod. de jur liber.

Juftinian
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Juftinian declared all thofe marriages * valid, which
had been prohibited by the Papian laws. Thefe laws
require people to marry again: Juftinian granted
+ privileges to thofe who did not marry again.

By the ancient inftitutions, the natural right which
every one had to marry, and beget children, could
not be taken away. Thus when they received a
¥ legacy, on condition of not marrying, or when a
patron made his || freed-man fwear, that he would
neither marry nor beget children, the Papian law an-
nulled both the § condition and theoath. The claufes
-on continuing in wwidowhood, eftablithed amongft us,
contradi& the ancient law, and defcend from the
conflicutions of the emperors, founded on ideas of
perfection. ,

There is no law that contains an exprefs abrogation
of the privileges and honours, which the Romans had
granted to marriages, and to a number of children.
But where celibacy had the pre-eminence, marriage
could not be held in honour; and fince they could
oblige the officers of the public revenue to renounce
fo many advantages by the abolition of the penalties,
it is eafy to perceive, that with yet greater eafe they
might put a flop to the rewards.

The fame fpiritual reafon which had permitted celi-
bacy, foon impofed it even as neceflary. God forbid
that T fhould here fpeak againft celibacy, as adopted
by religion: but who can be filent when it is built on
libertinifm; when the two fexes corrupting each
other, even by the natural {enfations themfelves, fly
from a union which ought to make them better, to
live in that which always renders them worfe ?

¥ Leg, Sancimus, cod. de nuptiis,
t Novell 127, cap 3. Novell. 118, cap. 5.
1 Leg, 54. f1, de condit. et dementt.

|| Leg. 5. fe@. 4. e jure patronatus.
§ Paul, in his fentences, lib. iii, tit. 4. fect. 13,

L It
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It is a rule drawn from nature, that the more the
number of marriages is diminithed, the more corrupt
are thofe who have entered into that ftate : the fewer
married men, the lefs fidelity is there in marriage ;
as when there are more thieves, more thefts are
committed.

cC H A P. XXIL
Of the Expofing of Children.

T H E Roman policy was very good, in refpect to
the expofing of children. Romulus, fays Dionyfius
Halicarnafleus*, laid the citizens under an obligation
to educate all their male children, and the eldeft of
their daughters. If the infants were deformed and
monftrous, he permitted the expofing them, after
having fhewn them to five of their neareft neigh-
bours.

Romulus did not fuffer 4 them to kill any infants
under three years old : by which means he reconciled
the law that gave to fathers the right over their chil-
dren of life and death, with that which prohibited
their being expofed. :
~ We find alfo in Dionyfius Halicarnaffeus}, that
the law which obliged the citizens to marry, and to
educate all their children, was in force in the 277th
year of Rome : we fee that cuftom had reftrained the
law of Romulus, which permitted them to expofe
their younger daughters.

We have no knowledge of what the law of the,
twelve tables (made in the year of Rome 301), ap-
pointed with re{pet to the expofing of children, ex-
‘cept from a paffage of Cicerof, who, fpeaking of

¥ Antiquities of Rome, lib, 3, + 1bid, 1 Lib. g
[] Lib, 3. de le.gib,,q .

the
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the office of tribune of the people, fays, that {oon
after its birth, like the monftrous infant of the law
of the twelve tables, it was ftifled: the infant that
was not monftrous, was therefore preferved, and the
law of the twelve tables made no alteration in the
preceding inflitutions.

¢ The Germans, fays Tacitus *, never expofe their
¢ children; amongﬁ them, the beft manners have
€ more force, than in other places the beft laws.”
‘The Romans had therefore laws againft this cuftom,
and yet they did not follow them. We find not any
4 Roman law, that permitted the expofing of chil-
dren : this was, without doubt, an abufe introduced
towards the decline of the republic, when luxury
vobbed them of their freedom, when wealth divided
was called poverty, when the father believed that all
was loft which he-gave to his family, and when this
family was diftinct from his property.

C H A P. XXIIL

Of the State of the World after the Defiruction of the
Romans.

THE regulations made by the Romans to increafe
the number of their citizens, had their effect, while
the republic, in the full vigour of her conftitution,
had nothing to repair but the lofles the fuftained by
her courage, by her mtrepldxtv by ber firmnefs, her
love of glory, and of virtue. But foon the wifeft laws
could not re-eftablifh what a dying republic, what a
general anarchy, what a military government, what
a rigid empire, what a proud dcfpotm power, what

* De Mcnb Grrman
+ There is not any title on this fubjeé in the ngcft the title-of the Code
fags nothing of it, no more than the Novels,
Log a fecble
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a feeble monarchy, what a ftupid, weak, and fuper-
flitious court had fucceffively pulled down. It mighe
indeed be faid, that they conquered the world only
to weaken it, and to deliver it up defencelefs to
barbarians. The Gothic nations, the Getes, the
Saracens, and Tartars, by turns harrafled them: and
foon the barbarians had none to deftroy but barbarians,
Thus, in fabulous times, after the inundations and
the deluge, there arofe out of the earth armed men,
who exterminated one another, '

€ H A P XXV,

The Changes which happened in Europe, with regard to
the Number of the Inbgbitants.

IN the ftate Europe was in, one would not ima-
gine it poffible for it to be retrieved ; efpecially when
under Charlemain it formed only one vaft empire,
But by the nature of government at that time, it be-
came divided into an infinite number of petty fove-
reignties ; and as the lord or fovereign, who refided
in his village, or city, was neither great, rich, power-
ful, nor even fafe, butby the number of his fubje&ts;
every one employed himfelf with a fingular attention
to make his little country flourith. This fucceeded
in fach a manner, that notwithftanding the irregula-
rities of government, the want of that knowledge
which has fince been acquired in commerce, and the
numerous wars and diforders inceffantly arifing, moft
countries of Europe were better peopled in thofe
days, than they are even at prefent.

I have not time to treat fully of this fubjeét. But
I fhal] cite the prodigious armies engaged in the cru-
{ades, compofed of men of all countries, Puigt?n;

or
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dorf # fays, that in the reign of Charles IX. there
were in France twenty millions of men.

It is the perpetual re-union of many little ftates that
has produced this diminntion. Formerly, every vil-
lage of France was a capital ; there is at prefent only
one large one : every part of the ftate was a center of
power ; at prefent, all has a relation to one center ;
and this center is, in fome meafure, the ftate itfelf,

CH AP XXV,
The ﬁzme Subjet continued.

EUROPE, it is true, has for thefe two ages paft
greatly increafed its navigation: this has both pro-
cured and deprived it of inhabitants. Holland fends
every yesr a great number of mariners to the Indies ;
of whom not above two thirds return: the reft either
perith or fettle in the Indies. The fame thing muft
happen to every other nation concerned in that trade.

We muft not judge of Europe as of a particular
flate engaged alone in an extenfive navigation. This
ftate would increafe in people, becaufe all the neigh-
bouring nations would endeavour to have a fhare in
this commerce ; and mariners would arri¥e from all
parts. Europe, feparated from the reft of the world
by religion f, by vaf} feas and defarts, cannot be re-
paired in this manner,

C H AP XXVI,

Confequences,

FROM all this we may conclude, that Europe
1s at prefent in a condition to require laws to be made
* Intrcdndtion to the hiftory of Europe, chap. &. of France.
+ Mahometan countrics furround it almoft on every fide,
‘ in
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in favour of the propagation of the human fpecies.
The politics of the ancient Greeks inceffantly com-
‘plain of the inconveniencies attending a republic,
from the exceffive number of citizens ; but the poli-
tics of this age call upon us to take proper means to

increafe ours.

C H A P. XXVIL

Of the Law made in France 1o encourage the Propaga-
tion of the Species.

LEWIS XIV. appointed * particular penfions to
thofe who had ten children, and much larger to fuch
as had twelve. But it is not fufhcient to reward pro-
digies. In order to communicate a general fpirit,
which leads to the propagation of the fpecies, itis
neceffary for us to eftablith, like the Romans, gene-
ral rewards, or general penalties.

C HA P XXVIIL

By what Means we may remedy a Depopulation.

WHEN a2 flate is depopulated by particular acci-
dents, by wars, peftilence, or famine, there are flill
refources left. The men who remain may preferve
the fpirit of induftry ; they may feek to repair their
misfortunes, and calamity itfelf may make them be-
come more induftrious. * This evil is almoft incura-
"ble, when the depopulation is prepared before-hand
by interior vice and a bad government. When this is
“the cafe, men perith with an infenfible and habitual
difeafe : born in mifery and weaknefs, in violence,

% The ediét of 1666, in favour of marriages,

or
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or under the influence of a wicked adminiftration, .
they fee themfelves deftroyed, and frequently with-
out perceiving the caufe of their deftruction. Of this
we have a melancholy proof, in the countries defolated
by defpotic power, or by the exceffive advantagps of
the clergy over the laity.

In vain fhall we wait for the fuccour of children
yet unborn, to re-eftablith a ftate thus depopulated.
There 1s not time for this ; men in their {olitude are
without courage or induftry. With land fufficient to
nourifh a nation, they have {carcely enough to nourith
afamily. The common people have not even a pro-
perty in the miferies of the country, that is, in the
fallows with which it abounds. The ciergv the
prince, the cities, the great men, and fome of the
principal citizens, infenfibly become proprietors of all
the land which lies unculdvated: the families who
are ruined have left their fields; and the labouring
man is deftitute.

In this fituation they fhould take the fame meafures
throughout the whole extent of the empire, which
the Romans took in a part of theirs; they thould
practife in their diftrefs what thefe obferved in the
midft of plenty ; thatis, they fhould diftribute land
to all the families who are in want, and procure them
materials for clearing and cultivating it. This diftri-
bution ought to be continued fo long as there is a
man to receive it ; and in fuch a manner, as not
to lofe 2 moment, that can be induftrioufly em-

ploved.
C H A P XXIX.
Of Hofpitals.

A MAN is not poor becaufe he has nothing, but
becaufe he does not work. The man who without

any
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any degree of wealth has an employment, is as much
at his eafe as he who without labour has an income of
a hundred crowns a year. He who has no {ubftance,
and yet has a trade, is not poorer than he who pof-
feffing ten acres of land, is obliged to cultivate it for
his fubfiftence. The mechanic, who gives his art as
an inheritance to his children, has left them a fortune,
which is multiplied in proportion to their number.
It is not fo with him, who having ten acres of land,
divides it amongft his children.

In trading countries, where many men have no
other fubfiftence but from the arts, the ftate is fre-
quently obliged to fupply the neceffities of the aged,
the fick, and the orphan. A well-regulated govern=~
ment draws this fupport from the arts themfelves. It
gives to fome fuch employment as they are capable of
performing ; others. are taught to work, and this
teaching of itfelf becomes an employment.

The alms given to a naked man in the ftreet do not
fulfil the obligations of the ftate, which owes to every
citizen a certain fubfiftence, a proper nourithment,
convenient cloathing, and a kind of life not incom-
patible with health.

Aurengzebe * being afked, why he did not build
hofpitals, faid, ¢ I will make my empire fo rich,
¢ that there fhall be no need of hofpitals.” He ought
to have faid, I wili begin, by rendering my empire
rich, and then I will build hofpitals.

The riches -of the ftate fuppofe great induftry,
Amidft the numerous branches of trade, it is impoffi-
ble but fome muft fuffer; and confequently the me-
chapics muft be in a momentary peceffity. =~ |

Whenever this happens, the ftate is obliged to lend
them a ready affiftance; whether it be to prevent the

® Bec Sir John Chardin’s Travels through Perfia, vol. 8.

fufferings



CuAt.29. THE SPIRIT OF LAWS., 15

fufferings of the people, or to avoid a rebellion. In
this cafe hofpitals, or fome equivalent regulations, are
neceflary to prevent this mifery.

But when the nation is poor, private poverty
fprings from the general calamity ; and is, if I may
fo exprefs myfelf, the general calamity itfelf. All
the hofpitals in the world cannot cure this private
poverty ; on the contrary, the {pirit of indolence,
which it conftantly infpires, increafes the general,
and confequently the private mifery.

Henry VIIL * refolving to reform the church of
England, ruined the monks, of themfelves a lazy fet
of people, that encouraged lazinefs in others; be-
caufe, as they pratifed hofpitality, an infinite number
of idle perfons, gentlemen and citizens, fpent their
fives in running from convent to convent. He demo-
lifed even the hofpitals, in which the lower people
found fubfiftence, as the gentlemen did theirs in the
monafteries. Since thefe changes, the {pirit of trade
and indufiry has been eftablithed in England.

At Rome, the hofpitals place every one at his eafe,
except thofe who labour, except thofe who are in-
duftrious, except thofe who have land, except thofe
who are engaged in trade.

I have obferved, that wealthy nations have need of
hofpitals, becaufe fortune fubjeéts them to a thoufand
accidents: but it is plain, that tranfient affiftances
are much better than perpetual foundations. The
evil is momentary ; it is neceflary, therefore, that the
fuccour thould be of the fame nature, and that it be
applied to particular accidents.

# Sec Burnet's Hiffory of the Reformation,

BOOK
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B O 0 K XXIV.

" OF LAWS AS RELATIVE TO RELIGIGCN, CONSIDERED
IN ITSELF, AND IN ITS DOCTRINES.

CHAP L
Of Religion in generals

S amidft feveral degrees of darknefs we may
A_ form a judgment of thofe which are the leaft
thick, and among precipices, which are the leaft
deep; fo we may fearch among falfe religions for
thofe that are moft conformable to the welfare of
fociety ; for thofe which, though they .-have not the
effe of leading men to the felicity of another life,
may contribute moft to their happinefs in this.

I fhall examine therefore the feveral religions of the
world, in relation only to the good they produce in
civil fociety ; whether I fpeak of that which has its
root in heaven, or of thofe which {pring from the
earth.

As in this work I am not a divine, but a political
writer, I may here advance things which are no other-
wife true, than as they correfpond. with a worldly
manuner of thinking, not as confidered in their relation
to truths of a more fublime nature.

With regard to the true religion, a perfon of the
leaft degree of impartiality muft fee, that I have never
pretended to make its interefts fubmit to thofe of a
political nature, but rather to unite them ; now, in
order to unite, it is neceffary that we thould know
them.

The Chriftian religion, which ordains that men
thould love each other, would, without doubt, have

every
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every nation bleft with the beft civil, the beft poli-
tical laws ; becaufe thefe, next to this religion, are
the greateft good that men can give and receive,

C H A P 1I.
A Paradox of My. Bayle’s.

MR. * Bayle has pretended to prove, that it is
better to be an atheift than an idolater ; that is, in
other words, that it is lefs dangerous to have no reli-
gion at all, than a bad one. ¢¢ I had rather, faid he,
€ it fthould be faid of me that I had no exiftence,
¢ than that I am a villain,” This is only a fophifm,
founded on this, that it is of no importance to the
human race to believe that a certain man exifts;
whereas it is extremely ufeful for them to believe the
exiftence of a God. From the idea of his non-
exiftence, immediately follows that of our indepen-
dence ; or, if we cannot conceive this idea, that of
difobedience. To fay that religion is not a reftraining
motive, becaufe it does not always reftrain, is equally
abfurd, as to fay, that the civil laws are not a re-
ftraining motive, Itis a falfe way of reafoning againft
religion, to colled, in a large work, along detail of
the evils it has produced, if we do not give, at the
fame time, an enumeration of the advantages which
have flowed from it. Were 1 to relate all the evils
that have arifen in the world from civil laws, from
monarchy, and from republican government, I might
tell of frightful things. Were it of no advantage for
fubjects to have religion, it would ftill be of fome if
princes had it, and if they whitened with foam the:

* Thoughts on the Comet,

only

(M)
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only rein which can reftrain thofe who fear not hus
man_laws. - B

A prince who loves and fears religion is a lon,
who floops to.the hand that ftrokes, or to the voice
that appeafes him. He who fears and hates religion,
is like the favage beaft that growls and bites the chain
which prevents his flying on the paffenger. He who
has no religion at all, is that terrible animal, who
perceives his liberty only when he tears in pieces, and
when he devours, o
. The queftion is not to know, whether it would be
better that a certain man, or a certain people; had no
religion, than to abufe what they have ; but to know
what is the leaft evil, that religion be fometimes
abufed, -or that there be no fuch reftraint as religion
on mankind. . : :
. To .diminifh the horror of atheifm, they lay too
much to the charge of idolatry, It is far from being
true, that when the ancients raifed altars to a particular
vice, they intended.to thew that they loved the vice:;
this fignified, on the contrary, that they hated it.
When the Lacedzzmonians erected a temple to Fear,
it was not to thew that this warlike nation defired,
that he would in the midft of battle poffefs. the hearts
~ of the Lacedemonians. They had. deities to -whom
they. prayed not to in{pire them with guilt; and others
whom they befought to fhield them from it. . -

- C H A P. 1L

That .a- moderate.Gafz)emment is moft agreeable to the
<Chriftian Religion, .and a defpotic Government 1o the
- Mahometan: . - IR RENY

~ THE Chriftian religion is a firanger to mere def-
potic power. The mildnefs fo frequently recom-
. mended
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mended in the gofpel, is incompatible with the
defpotic rage with which a prince punifhes his fub-
jedls, and exercifes himfelf in cruelty.

As this religion forbids the plurality of wives, its
princes are lefs confined, lefs concealed from their
fubjeéts, and confequently have more humanity : they
are more difpofed to be direfted by laws, and more
cdapable of perceiving, that they cannot do whatever
they pleafe. .

" While the Mahometan princes inceflantly give or
receive death, the religion of the Chriftians render
their princes lef$ timid, and confequently lefs cruel.
The prince confides in his fubjeis, and the fubjeéts
in the prince. How admirable the religion, which,
while it only feems to have in view the felicity of the
other life, continues the happinefs of this !

It is the Chriftian religion, that, in {pite of the
extent of the empire and the ipfluence of the climate,
has hindered defpotic power from being eftablifhed in
Athiopia, and has carried into the heart of Africa
the manners and laws of Europe.

The heir to the empire of Zthiopia enjoys a prin-
cipality, and gives to other fubjects an example of
love and obedience. Not far from thence may be
feen the Mahometan fhutting up the children of the
King * of Sennar, at whofe death, the council fends
to murder them, in favour of the prince who mounts
the throne.

" Let us fet before our eyes, on the one hand, the -
continual maffacres of the kings and generals of the
Greeks and Romans; and, on the other, the de-
firu&tion of people and cities by thofe famous con-
querors Timur Beg and Jenghiz Khan, who ravaged

¥ Defcription of Hthiopia, by M. Ponce, a Phyfician,  Colle@ion of edifying
Letters, .

Vor. 1L M Afia;
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Afia; -and we fhall fee, that we owe to Chriftianity,
in government, a certain political law ; and in war,
a certain law of nations; benefits whlch human na-
ture can.never fufficiently acknowledge.

It is owing to this law of nations, that amongft
us, victory leaves thefe great advantages to the con-
quered, life, liberty, laws, wealth, and always. reli-
gion, when the conqueror is not blind to his own
intereft.

. We may truly fay, that the people of Europe are
not at prefent more difunited than the people and the
armies, or even the armies amongft themfelves, were
under the Roman empire, when it was become a
defpotic and military' government. On the one hand,
the armies engaged in war againﬁ each other ; and,
on the other, they pillaged the cities, and divided or
confifcated the lands.

C H AP IV,

Confequences from the Charaéier of the Chriftian Reli=
gion, and that of the Mahometan.

FROM the chara&ers of the Chriftian and Maho-
metan religions, we ought, without any further exa-
mination, t0 embrace the one, and reject the. other :
for it is much eafier. to prove, that religion ought to
hnmanize the manners of men, than that any parti-
cular religion is true.

- It is a misfortune to human nature, when religion
is given by a conqueror. The Mahometan religion,
which fpeaks only by the fword, a&s fiill upon
men with that deftrulive {pirit with which it. was.
founded.

The hiftory of Sabbaco®, one of the paftoral kings
of Egypt, is very extraordinary. The tutelar god

# Sce Diodorus, lib. 2.
of
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of Thebes appearing to him in a dream, ordered him
to put to death all the priefts of Egypt. He judged,
that the gods were difpleafed at his beihg on the
throne, fince théy commanded him to commit an

action contrary to their ordinary pleafure ; and there-
fore he retired into Athiopia

C H A P V.

That the Catholic Religion is moft agreeable to a Mp-
narchy, and the Proteftant to a Republic.

‘WHEN a religion is- introduced and fixed in 2
ftate, it is commonly fuch as is moft fuitable to the
plan of government there eftablifhed; for thofe who
receive 1t, and thofe who are the caufe of its being
received, have fcarcely any other idea of policy, than
that of the ftate in which they were born.

When the Chriftian religion, two centuries ago.
became unhappily divided into Catholic and Pro-
teftant, the people of the North embraced the Pro-
teftant, and thofe of the fouth adhered ftill to the
Catholic. ‘

The reafon is plain : the people of the north have,
-and will for ever have, a {pirit of liberty and inde-
pendence, which the people of the fouth have not;
and therefore a religion, which bas no vifible head,
is more agreeable to the independency of the climate,
than that which has one.

In the countries themfelves where the Proteftant
réligion became eftablithed, the revolutions were made
purfuant to the feveral plans of political government.
Luther having great princes on his fide, would never
have been able to make them relifh an ecclefiaftic
authority that had no exterior pre-eminence ; while
Calvin, having to do with people who lived under

M2 repub-
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republican governments, or with obfcure citizens in
monarchies, might very well avoid eftablithing dig-
nities and preferments.

Each of thefe two.religions was believed to be the
moft perfect; the Calvinift judging his moft con-
formable to what Chrift had faid, and the Lutheran
to what the Apoftles had praétifed.

CHAP VL
Another of My. Bayle’s Paradoxes.

MR. BAYLE, after having abufed all religions,
endeavours to fully Chriftianity : he boldly afferts,
that true Chriftians cannot form a government of any
duration. Why not? Citizens of this profeflion being
infinitely enlightened with refpect to the various duties
of life, and having the warmeft zeal to fulfil them,
muft be perfettly fenfible of the rights of natural
defence. The more they believe themfelves indebted
to religion, the more they would think due to their
country. The principles of Chriftianity, deeply en-
graved on the heart, would be infinitely more power-
ful than the falfe honour of monarchies, than the
humane virtues of republics, or the fervile fear of
defpotic ftates.

It is aftonifhing, that this great man fhould not be
able to diftinguifth between the orders for the eftablifh-
ment of Chriftianity, and Chriftianity itfelf; and that
he fhould be liable to be charged with not knowing
the {pirit of his own religion. When the legiflator,
inftead of laws, has given counfels, this is, becaufe
he knew, that if thefe counfels were ordained as laws,
;hey would be contrary to the {pirit of the laws them-
elves. -

CHAP.
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CH AP VI
Of the Laws of Perfection in Religion.

HUMAN laws, made to dire&t the will, ought
to give precepts, and not counfels; religion, made
to influence the heart, thould give many counfels,
and few precepts.

When, for inftance, it gives rules, not for what is
good, but for what is better ; not to direct to what
is right, but to what is perfe@ ; it is expedient, that
thefe thould be counfels, and not laws : for perfetion
can have no relation to the univerfality of men or
things. Befides, if thefe were laws, there would be
a neceffity for an infinite number of others, to make
people obferve the firft. Celibacy was advifed by
Chriftianity : when they made it a law in refpect to a
cerrain order of men, it became neceflary to make
new * ones every day, in order to oblige thofe men
to obferve it. . The legiflator wearied himfelf, and he
wearied fociety, to make men execute by precept,
what thofe who love perfetion would have executed
as counfel.

'C H A P. VIL

' L

Of the. Conneltion between the moral Lawws and thofe of
S Religion. :

"IN a country fo unfortunate as to have a religion
that God has not revealed, it is neceffary for it to be
agreeable to morality ; becaufe, even a falfe réligion
is the beft fecurity we can have of the probity of men.

* Dupin’s Ecclefiaftical Library of the 6th century, vol. 5.

M 3 The
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The principal points of religion of the inhabitants
of Pegu*® are, not to commit murder, not to fteal, to
avoid uncleannefs, not to give the leaft uneafinefs to
their neighbour, but to do him, on the contrary, all
the good in their power. With thefe rules they
think they thould be faved in any religion whatfoever,
From hence it proceeds, that thofe people, though
poor and proud, behave with gentlenefs and com-
paffion to the unhappy. S

C H A P IX.
Of the Eﬂ}nes.

THE Effenes  made a vow to obferve juftice ta
mankind, to do noill to any perfon, upon whatfoever
account, to keep faith with all the world, to hate
injuftice, to command with modefty, always to fide
with truth, and to fly from all unlawful gain,

CHAP X
Of the Sect of Stoics,

THE feveral fects of philofophy amongft the an.
cients, were a fpecies of religion. Never were any
principles more worthy of human nature, and more
proper to form the good man, than thofe of the Stoics;
and if J could for a moment ceafe to think that I am
a Chriftian, I fhould not be able to hinder myfelf
from ranking ‘the deftru&ion of the fe& of Zeno
among the misfortunes that have befallen the human
race,

* Colleétion of Voyages that contributed to the eftablifument of the Eaft

India Company, vel, iii. part 1. page 36,
1+ Hift, of the Jews, by Prideauy,

It
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It carried to excefs only thofe things in which
there is true greatnefs, the contempt of pleafure and
of pain,

It was this fect alone that made citizens ; this alone
that made great men ; this alone, great emperors.

Laying afide for 2 moment revealed truths, let us
fearch through all nature, and we thall not find a
nobler obje¢t than the Antoninus’s : even Julian him-
felf, Julian, (a commendation thus wrefted from me,
will not render me an accomplice of his apoftacy)
no, there has not been a prince fince his reign more
worthy to govern mankind.

While the Stoics looked upon riches, human gran-
deur, grief, difquietudes and pleafure, as vanity ; they
were entirely employed in labouring for the happinefs
of mankind, and in exercifing the duties of {ociety.
It feems as if they regarded that facred fpirit, which
they believed to dwell within them, as a kind of
favourable providence warchful over the human race.

Born for fociety, they all believed thar it was their
deftiny to labour for it ; with {o much the lefs fatigue,
as their rewards were all within themfelves. Happy
by their philofophy alone, it feemed as if only the
happinefs of others could increafe theirs.

C H AP XL
Of Contemplation.

MEN being made to préferve, to nourifh, to
clothe themfelves, and do all the adtions of fociety,
religion ought not to give them too contemplative a
life #,

% This is the inconvenience of the do&rine of Foe and Laockium,

My The
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'The :Mahometaps become fpeculative by- habit ;
they pray five times a day, and each time they are
obliged to caft behind them every thing which has
apy. concern with this world : this forms them for
{peculation. Add to this, that indifference for -all
things which is infpired by the do¢trine of unalterable
fate. .

" If other caufes befides thefe concur to difengage
‘their affe@ions; for inftance, if the feverity of the
government, if the laws concerning the property of
land, give them a precarious fpirit, all is lo...

The religion of the Gaurs formerly rendered Perfia

a flourifhing kingdom ; it corrected the bad effets of
* defpotic power.  The fame empire is now deftroyed
by the Mahometan religion, :

C H A P. XIIL

Of Penances.

PEN ANCES ought to be joined with the idea
of labour, not with that of idlenefs; with the idea
of good, not with that of fuper-eminent; with the
idea of frugality, not with that of avarice. .

CH AP XIL
Of inexpiable Crimes.

IT appears from a paffage of the books of the
pontiffs, quoted by Cicero*, that they had amongft
;l)g_{rﬂl{pn’;gns, inexpiable crimes; and it is on this
‘“iﬁb. 2.'of laws.‘ .

%+ 4' Sacrum’ commifum, quod neque expiari
gyod expiari poterit publici facerdotes expianto.

[P

poterit, impie commiffum cft;

that
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that Zozymus founds the narration fo proper to'blacken
the motives of Conftantine’s converfion ; and-Julian,
that bitter raillery on this converfion in his Cafars. -

The Pagan religion indeed, which prohibited only
fome of the groffer crimes, and which flopped the
hand, but meddled not with the heart, might have
crimes that were inexpiable: but a religion which
bridles all the paffions ; which is not more jealous of
ac&ions than of thoughts and defires ; which holds us
not by a few chains, but by an infinite number of
threads; which, leaving human juftice afide, efta-
blifhes another kind of juftice ; which is fo ordered,
as to lead us continually from repentance to love, and
from love to repentance ; which puts between the
judge and the criminal a greater mediator, between
the juft and the mediator a greatjudge ; a religion like
this ought not to have inexpiable crimes. But, while
it gives fear and hope to all, it makes us fufficiently
fenfible, that though there is no crime in its own na-
ture inexpiable, yet a whole criminal life may be fo ;
that it is extremely dangerous to affront mercy; by
néw crimes’ and new expiations ; that an uneafinefs
on account of ancient debts, from which we are never
entirely free, ought to make us afraid of contra&ing
new ones, of filling up the meafure, and going even
to that point where paternal goodnefs is limited.

C H AP XIV.
In what manner Religion has an Influence on civil Laws.

AS both religion and the civil laws ought to'have

a peculiar tendency to render men good citizens,_ it
is evident, that when one of thefe deviates from-this
end, the tendency of the other ought to be.{’trengtlé-
cned.,
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ened. ‘The lefs feverity there is in religion, the
more there ought to be in the ¢ivil laws, ’

Thus the reigning religion of Japan having few
dorines, and propofing neither future rewards nor
punifhments, the laws to fupply thefe defeéts have
‘been made with the fpirit of feverity, and are executed
with an extraordinary pun&tuality.

‘When the dotrine of -receflity is eftablithed by re-
ligion, the penalties ‘of the laws ought to be more
fevere, and the magiftrate ‘more vigilant ; to the end
that men, who would otherwife become abandoned,
might be determined by thefe motives ; but it is quite
otherwife, where religion has eftablithed the doctrine
of liberty.

From the inaétivity of the foul fprings the Maho-
metan doctrine of predeftination, and from this doe-
trine of predeftination fprings the inaltivity of the
foul. This, they fay, is in the decrees of God;
they muft therefore indulge their repofe, 1Ina cafe
like this, the magiftrate ought to waken by the laws,
thofe who are lulled afleep by religion.

When religion condemns things which the civil
laws ought to permit, there is danger left the civil
Iaws, on the other hand, fhould permit what religion
ought to condemn. Either of thefe is a conftant
proof of a want of true ideas of that harmony and
proportion which ought to fubfift between both.

Thus the Tartars * under Jenghiz-Khan, amongft
whom it was a fin and even a capital crime to put a
knife in the fire, to lean againft a whip, to firike a
horfe with his bridle, to break one bone with an-
other ; did not believe it to be any fin to break their
word, to {eize upon another man’s goods, to do an

* See the relation written by John Duplan Carpin, fent to Tartary by Pope
¥nnocent IV. in the year 1246,

injury
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injury ¢o a perfon, or to commit murder. Inaword,
laws which render that neceflfary which is anly in-
different, have this inconveniency, that they make
thofe things indifferent which are abfolutely necef-
fary. -

The people of Formofa ¥ believe, that there is a
kind of hell ; but it is to punith thofe who at certain
feafons have not gone naked; who have drefled in
callico, and not in filk ; who have prefumed to look
for oyfters; or who have undertaken any bufinefs
without confulting- the fong of birds: whilft drun-
kennefs and debauchery are not regarded as crimes.
They believe, even that the debauches of their chil-
dren are agreeable to their gods.

When religion abfolves the mind by a thing merely
accidental, it lofes its greateft influence on mankind,
The people of India belicve, that the waters of the
Ganges have a fan&ifying virtue . Thofe who die
on its banks are imagined to be exempted from the
torments of the other life, and to be entitled to dwell
in a region full of delights; and for this reafon the
athes of the dead are fent from the moft diftant places
to be thrown into this river. Little then does it
fignify whether they have. lived virtuoufly or not, fo
they be but thrown into the Ganges.

The idea of a place of rewards has a neceflary con-
neGion with the idea of the abodes of milery; and
when they hope for the former without fearing the
latter, the civil laws have no longer any influence.
Men who think themfelves fure of the rewards of the
other life, are above the power of the legiflator ; they
look upon death with too much contempt: how fhall

* Colleftion of Voyages that contributed to the eftablifiment of the Eaft
India company, vol. v. page 192.
1 Edifying Letters, colled, 15

the
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the man be reftrained by laws, who believes that the
greateft pain the magiftrate can inflit, willend in a
moment to begin his happinefs ?

C'H A P. XV,

How falfe Religions are fometimes correlied by the Civil
Laws.

"~ SIMPLICITY, fuperftition, or a refpect for
antiquity, have fometimes eftablithed myfteries or
ceremonies thocking to modefty : of this the world
has furnithed numerous examples. Ariftotle * fays,
that in this cafe the law permits the fathers of families
to repair to the temple to celebrate thefe myfteries for
their wives and children. How admirable the civil
law, which in fpite of religion preferves the manners
untainted ! -

Auguftus ¢ excluded the youth of either fex from
affifting at any nofturnal ceremony, unlefs accom-
panied by a more aged relation; and when he revived
the Lupercalia, he would not allow the young men to
run naked,

C H AP XVI.

How the Laws of Religion corrett the Inconveniencies of
‘ a political Conflitution. '

" ON ‘the other hand, religion may fupport a flate,
when the laws themfelves are incapable of doing it.

Thus, when a kingdom is frequently agitated by

civil wars, religion may do much, by obliging one

part of the ftate to remain always quiet. Among

Tk Polit, lib, vii. cap. 17. + Suetenius in Augufto, cap. 31.
the



Wrhaned o Aok 08 Bn, o el

dor Swd By oaaps 0 ¥ oam Ea Beany

Cuar.17. THE SPIRIT OF LAWS. 173

the Greeks, the Eleans, as priefts of Apollo, lived
always in peace. In Japan¥*, the city of Meaco
enjoys a conftant peace, as being a holy city: reli-
gion fupports this regulation, and that empire which
feems to be alone upon earth, and which neither has,
nor will have, any dependence on foreigners, has
always, in its own bofom, a trade which war cannot
ruin.

In kingdoms, where wars are not entered upon by
a general confent, and where the laws have not pointed
out any means either of terminating or preventing
them, religion eftablithes times of peace, or ceflation
from hoftilities, that the people may be able to fow
their corn, and perform thofe other labours, which
are abfolutely neceflary for the fubfiftence of the ftate.

Every year all hoftility ceafes between the + Arabian
tribes for four months; the leaft difturbance would
then be an impiety. In former times, when every
lord in France declared war or peace, religion
granted a truce, which was to take place at certain
{eafons.

CH AP XVIL
The fame Subjelt continued.

WHEN a ftate has many caufes for hatred, reli-
gion ought to produce many ways of reconciliation.
The Arabs, a people addited to robbery, are fre-
quently guilty of doing injury and injuftice. Maho-
met. I enacted this law : * If any one forgives ||.the

* Colle@tion of Voyages made to eftablifh an India company, vol. iv.
page 127, ) et Tt T
7t See Prideaux, life of Mahomet, page 64, - ° - - o0 '
{ Koran, bock £, chap. of the cow. B -
" | Onrenountirg the law of retaliation,

>
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¢ blood!of his brother, he may purfue the malefactor
¢¢ for damages and'intereft: but he: who- {hallinjure
= the wicked, aftér having received fatisfation,
¢ fhally in the day of judgment, fuffer the moft
¢ arievous torments.” ‘

The Germans inherited: the hatred: and enmity of
their near relations : but thefe were not eternali Ho-
micide was expiated by giving a certain number of
cattle, and all the family received fatisfaCtion: a
thing extremely ufeful, fays TFacitus®, becaufe en-
mities are moft dangerous amongft a free people. 1
believe,. indeed; that their minifters of religion, who
were held: by them in-fo much credit, were concerned
in thefe reconciliations.

Amongft the inhabitants of Malacca +4; where no
form of reconciliation: is- eftablithed, he who has
committed. murder, certain of being affaffinated by
the relations or friends-of the deceafed, abandons hintt-
felf to-fury, and wounds or kills all he meets.

C H A P. XVIL.

How the Laws of Religion bave the Effelt of Civil
Laws.

THE firft Greeks were fmall nations, frequently
difperfed, pirates at fea, umuft ar land, without go-
vernment, and without laws. The mighty aétions
of Hercules and Thefeus- let us fee- the ftate’ of that

- tifing people. What-could religion: do more, to in-
fpire them with horror againft murder ? It-declared;
that the man who had been } murdered was enraged

* De morib. Germanorum. -

+ Colleétion of voyages that contributed to the eftablithment of thé Eaft
India company, vol, vii. page 303, Sce- alfo' Mémoirs-of:the €. de’ Forbin,
and what he fays of the people of Macaflar,

1 Plato, of laws, lib. g, .

4 againft
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againft: the. affaffin, that he would poflefs his mind:
with terror and trouble, and oblige him to yield to
him.the places he had frequented. when.alive. They
could not touch the criminal, nor converfe with
him *, without being defiled : the murderer was to
be expelied the city, and an- expiation. made for the
crlme*f«

C H A P XX

That it is not fo mych the Truth:on Balfity of & Doctrine
-awhich renders it ufeful or pernicious to Men in- Civil
Government, as the Ufe or Abufe of it.

THE moft true and holy doétrines' may be at-
tended with the very worft:confequences, when they
are not-connected with the principles of fociety ; and,
on.the contrary, doétrines-the: moft falfe may be at-
tended. with: excellent confequences; when-contrived
fo as to be conneéted with thefe principles.

The religion of Confucius -} difowns: the immor-
tality of the foul ; and. the-fect- of. Zeno did not be-
lieve it. Thefe two fefts bave drawn from: theie
bad principles confequences; not: juft' indeed, but
moft admirable as to their influence on fociety.

# Tragedy of Oedipus Coloneus.

+ Plato, of laws, lib. g.

1 A Chingfe philofopher reafons thus againft the do@rine of Fo:. €« Ttis
“ faid, in a book of that fe&, that the body is our dwelling place, and the
¢ foul the immortal gueft which lodges there : but if the bodies of our refations
“_are only a lodging, it is natural to regard them  with the fame contempt we.
¢ fhould feel for a ftru@ure of earth and dirt.  Is not this endeavouring to tear
“ from the heart the virtue of love to one’s own parents? This leads us even
¢ to negle& the care of the body, and to refufe it the compaflion and affetion
“ fo neceflary for its prefervation; hence the difciples of Foe kill themfelves
“by thoufands.” Fork of am ancient Cbxmfz pb;lojapb:r, in the cclleFion of
Du Halde, vol. iii. page 52.

Thofe
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Thole of the religion of Tao, and of Foe, believe
the immortality of the foul ; but from this facred
doétrine they draw the moft frightful confequences.

The docrine of the immortality of the foul falfely
underftood, has, almoft in every part of the globe,
and in every age, engaged women, flaves, fubjects,
friends, to murder themfelves, that they might go
and ferve in the other world the objeét of their refpe&
or love in this. Thus it was in the Weft-Indies;
thus it was amongft the Danes* ; thus it is at prefent
in Japan+, in Macaffar}, and many other places.

Thefe cuftoms do not fo diretly proceed from the
doétrine of the immortality of the foul, as from that
of the refurrection of the body, from whence they
have drawn this confequence, that, after death, the
fame individual will have the fame wants, the fame
fentiments, the fame paffions. In this point of view,
the do&rine of the immortality of the foul has a pro-
digious effeét on mankind ; becaufe the idea of only
a fimple change of habitation, is more within the
reach of the human underftanding, and more adapted
to flatter the heart, than the idea of a2 new modifi-
cation.

It is not enough for religion to eftablith a doétrine,
it muft alfo dire& its influence. This the Chriftian.
religion performs in the moft admirable manner, par-
ticularly with regard to the doctrines of which we
have been fpeaking. It makes us hope for a ftate,
which is the obje& of our belief; not for a ftate
which we have already experienced, or known : thus
every arricle, even the refurrection of the body, leads
us to fpiritual ideas.

® See Tho, Bartholin’s Antiq, of the Danes,

+ An Account of Japan, in the Collection of Voyages that contributed to
eftablith an Eaft India company.
1 Forbin’s memoirs,

CHAP
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C . H A P.. XX
The fame Subjeét continued.

THE facred books * of the ancient Perfians fay,
¢ If you would be holy, inftrué your children, " be-
¢ canfe all the good actions which they perform will
. be imputed to you.” They advife them to marry
betimes, becaufe children at the day of judgment will
be as a bridge, over which thofe who have none
cannot pafs. Thefe doCtrinds were falfe, but ex-
tremely ufeful, :

‘C H AP XXL
Of the Metempfychofis.

.THE dorine of the immortality of the foul is
divided into three branches, that of pureimmortality,
that of a fimple change of habitation, and that of a
metempfychofis ; that is, the fyftem of the Chriftians,
that of the Scythians, and that of the Indians. We
have juft been fpeaking of the two firft, and I fhall
fay of the laft, that as it has been well or ill explained,
it has had good or bad effeéls. .As it infpires men
with a certain horror againft bloodfhed, very few
murders are committed in the Indies; and though
they feldom punith with death, yet they enjoy a
perfet tranquility. A P AR

On the other hand, women burn themfelves-at the
death of their hufbands ; thus it is only the innocent
who fuffer a violent death. o

* Mr. Hyde.

Vew. IIL N CHAP
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C HAP XXIL

That it is dangerous for Religion o infpire an Averfion
for Things in themfelves indifferent.

A KIND of honour eftablithed in the Indies by
the prejudices of religion, has made the feveral tribes
conceive an averfion againft each other. ‘This honour
is founded entirely on religion ; thefe family dif-
tinctions form no civil diftinétions ; there are Indians
who would think themfelves dithonoured by eating
with their king. .

Thefe forts of diftinétions are connected with a
certain averfion for other men, very different from
thofe fentiments which naturally arife from difference
of rank ; which, amongft us, comprehends a love for
inferiors.

The laws of religion fhould never infpire an aver~
fion to any thing but vice, and, above all, they
thould never eftrange man from a love and tendernefs
for his own fpecies.

The Mahometan and Indian religions embrace an
infinite number of people : the Indians hate the Ma-
hometans, becaufe they eat cows; the Mahometans
deteft the Indians, becaufe they eat hogs.

C H A P. XXIL
Of Feftivals.

WHEN religion appoints a ceflation from labour,
it ought to have a greater regard to the neceffities of
mankind, than to the grandeur of the being it defigns
to honour,

Athens
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Athens * was fubject to great inconveniencies from
the exceffive number of its feftivals. ‘Thefe power-
ful people, to whofe decifion all the cities of Greece
came to fubmit their quarrels, could not have time
to difpatch fuch a multiplicity of affairs.

When Conftantine ordained that the people thould
reft on the fabbath, he made this decree for the cities+,
and not for the inhabitants of the open country; he
was fenfible, that labour in the cities was ufeful, but
in the fields neceflary.

For the fame reafon, in a country fupported by
commerce, the number of feftivals ought to be rela-
tive to this very commerce, Proteftant and Catholic
countries are fituated § in fuch 2 manner that there is
more need of labour in the former than in the latter ;
the fuppreffion of feftivals is therefore more fuitable to
Proteftant than to Catholic countries.

Dampier || obferves, that the diverfions of different
nations vary greatly, according to the climate. As
hot climates produce a quantity of delicate fruits, the
barbarians eafily find neceffaries, and therefore {pend
much time in diverfions. The Indians of colder
countries have not fo much leifure, being cbliged to
fith and hunt continually ; hence they have lefs mufic,
dancing, and feftivals. If a new religion thould be
eftablifhed amongft thefe people, it ought to have
regard to this in the inftitution of feftivals.

% Xenophon on the republic of Athens.

+ Leg. 3. Cod, de Feriis, This law was doubtlefs made only for the
Pagans.

1 The Catholics lie more towards the fouth, and the Proteftants towards
the north.

[l Pampiere’s voyages, vol. ii.

N2 CHAP.



180 THE SPIRIT OF LAWS. Boox XXIV,

C HAP XXIV.
Of the local Laws of Religion,

THERE are many local laws in varions religions 3
and when Montezuma with fo much obftinacy in-
fifted, that the religion of the Spaniards was good for
their country, and his for Mexico, he did not affert
an abfurdity ; becaufe, in fact, legiflators could never
help having a regard to what nature had eftablithed
before them.

The opinion of the metempfychofis is adapted to
the climate of the Indies. An exceflive heat burns
#up all the country; they can breed but very few
cattle ; they are always in danger of wanting them
for tillage ; their black cattle multiply but indiffe-
rently +; and they are fubjeé to many diftempers :
a law of religion which preferves them, is therefore
more fuitable to the policy of the country.

While the meadows are fcorched up, rice and
pulfe, by the affiftance of water, are brought to per-
fettion ; a law of religion which permits only this
kind of nourithment, muft therefere be extremely
ufeful to men in thofe climates.

The fleth § of cattle in that country is infipid, but
the milk and butter which they receive from them
ferves for a part of their fubfiftence ; therefore the
law which prohibits the eating and killing of cows,
is in the Indies not unreafonable.

Athens contained a prodigious multitude of people,
but its territory was barren. It was therefore a reli-

# See Bernjer’s travels, vol. ii. page 137.
+ Edifying letters, col. xii, page 9.
1 Bernies's travels, vol, ii. page 137,

glous
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gious maxim with this people, that thofe who offered
fome fmall prefents to the gods*, honoured them
more than thofe who facrificed an ox.

C HA P XXV,

The Inconveniéncy of tranfplanting a Rdligion from oné
Country to dnother.

IT follows from Hence, that there are frequertly
many inconveniericieés attending the tranfplanting a
religion from one country to any other.

¢ The hog,” fays Mr. de Boulainvilliers¢, ¢ muft
¢ be very fearce in Arabia, where there are almoft no
¢ woods, and hardly 4ny thing fit for the nourith-
¢ ment of thefe animals: befides, the faltnels of the
¢ water ard food renders the people moft fufceptible
¢ of cutaneous diforders.” This local law couild not
be good in other } countries, where the hog is almoft
an tuniverfal, and in fome foit a neceffary nourith-
ment.

I fhall here make a refle®iori. San&orius has ob-
ferved that pork tranfpires but little ||, and that this
kind of meat greatly hinders the tranfpiration of other
food ; he has found that this diminutioh amounts to
a third §. Befides, it is known that the want of
tranfpiration forms or increafes the diforders of the
fkin. The feeding on pork ought rather to be prohi-
bited in climates where the people are fubject to thefe
diforders, as in Paleftine, Arabia, Agypt, and
Lybia.

* Euripides in Athenzzus, lib. 2.
% Life of Mahomet, 1 As in China. 1
§ Medicina Statica, e, iii. aphor. 23. § Ibide

N3 CHAP,
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C H A P XXVI.
The fame Subject continued.

SIR John Chardin * fays, that there is not a na-
vigable river in Perfia, except the Kur, which is at
the extremity of the empire. The ancient law of the
Gaurs, which prohibited failing on rivers, was not
therefore attended with any inconvenience in this
country, though it would have ruined the trade of
another. .

Frequent bathings are extremely ufeful in hot cli-
mates. On this account they are ordained in the
Mahometan law, and in the Indian religion. In the
Indies it is 2 moft meritorious a¢t to pray to § God in
the running ftream: but how could thefe things be
performed in other climates ?

When a religion adapted to the climate of one
country clathes too much with the climate of another,
it cannot be there eftablithed ; and whenever it has
been introduced, it has been afterwards difcarded.
It feems to all human appearance, as if the climate
had prefcribed the bounds of the Chriftian and the
Mahometan religions.

It follows from hence, that it is almoft always
proper for a religion to have particular do&rines, and
a general worthip. In laws concerning the praétice
of religious worfhip, there ought to be but few par-
ticulars : for inftance, they fhould command mortifi-
cation in general, and not a certain kind of mortifica-
tion. Chriflianity is full of good fenfe : abftinence is
of divine inftitution ; but a particular kind of abfti-
nence is ordained by human authority, and therefore
may be changed.

¥ Travels inte Perfia, vols 2 4 Bernier’s Travels, vol. 2.

BOOK
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B O O K XXV.

OF LAWS AS RELATIVE TO THE ESTABLISHMENT
OF RELIGION AND ITS EXTERNAL POLITY,

CHAP L
Of religious Sentiments.

JAHE pious man and the atheift always talk of
religion ; the one fpeaks of what he loves, and
the other of what he fears.

CHAP IL.
Of the Motives of Attachment to different Religions.

THE different religions of the world do not give
to thofe who profefs them equal motives of attach-
ment ; this depends greatly on the manner in which
they agree with the turn of thought and perceptions
of mankind,

We are extremely addi¢ted to idolatry, and yet
have no great inclination for the religion of idolaters :
we are not very fond of fpiritual ideas, and yet are
moft attached to thofe religions which teach us to
adore a fpiritual being. This proceeds from the fatis-
fattion we find in ourfelves at having been fo intel-
ligent as to chufe a religion, which raifes the deity
from that bafenefs in which he had been placed by
others. We look upon idolatry as the religion of an
ignorant people ; and the religion which has a fpiritual
being for its object, as that of the moft enlightened
nations:

N 4 When
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When with a do&rine that gives us the idea of a
fpiritual fupreme being, we can ftill join thofe of a
fenfible nature, and admit them into our worfhip, we
contraét a greater attachment to religion; becaufe
thofe motives, which we have juft mentioned, are
added to our natural inclinations for the objeés of
fenfe. Thus the Catholics, who have more of this
kind of worthip than the Proteftants, are more at-
tached to their religion than the Proteftants are to
theirs, and more zealous for its propagation. .

When the * people of Ephefus were informed that
the fathers of the council had declared they might call
the Virgin Mary the mother of God, they were tranf-
ported with joy, they kiffed the hands of the bifhops,
they embraced their knees, and the whole city re-
founded with acclamations.

When an intellectual religion fuperadds a choice
made by the deity, and a preference to thofe who pro-
fefs it to thofe who do not, this greatly attaches us to
religion. The Mahometans would not be fuch good
muflulmans, if on the one hand there were not idola-
trous nations, who make them imagine themfelves the
champions of the unity of God; and on the other
Chriftians, to make them believe that they are the
objects of his preference.

A religion burthened with many § ceremonies, at.
taches us to it more firongly than that which has a
fewer number. We have an extreme propenfity to
things in which we are continually employed ; witnefs
the obftinate prejudices of the { Mahometans and the

* St. Cyril’s letter,

4 This does not contradi& what I have faid in the laft chapter of the pre-
ceding book : There fpeak of the motives of attachment to religion, and these
of the means of rendering it more general.

1 This has been remarked over all the world,  See, as to the Turks, the
miffions of the Levant; the Colle&ion of Voyages that contributed to the efta~
blifhment of an Eaf 1adis company, vol. iil, p. zo1, on the Moors of Batavia;
and Father Labat on the Mahometan negroes, &c.

Jews s
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Jews ; and the readinefs with which barbarous and
favage nations change their religion, who, as they
are employed entirely in hunting, or war, have but
few religious ceremonies. _

Men are extremely inclined to the paffions of hope
and fear; a religion therefore, that had neither a
heaven nor a hell, could hardly pleafe them. This is
proved by the eafe with which foreign religions have
been eftablifhed in Japan, and the zeal and fondnefs
with which they were received*.

In order to raife an attachment to religion, it is
neceflary that it thould inculcate pure morals. Men
who are knaves by retail, are extremely honeft in the
grofs : they love morality. And were I not treating
of fo grave a fubject, I fhould fay, that this appears
remarkably evident in our theatres: we are fure of
pleafing the people by fentiments avowed by mora-
lity ; we are fure of fhocking them by thofe it dif~
approves.

When external worthip is attended with great mag-
nificence, it flatters our minds, and firongly attaches
us to religion. The riches of temples, and thofe of
the clergy, greatly affect us. Thus, even the mifery
of the people, is a motive that renders them fond of a
religion, which has ferved as a pretext to thofe who
were the caufe of their mifery.

CHAUP IL
Of Temples.

ALMOST all civilized nations dwell in houfes ;
from hence naturally arofe the idea of building a houfz

* The Chriftian 2nd the Indian religions : thefe have a hell and a paradife,
which the religion of Sintos has not.

fOl'



16 THE SPIRIT OF LAWS.  Boox XXV,

for God, in which they might adore and feek him
amidft all their hopes and fears. ‘

And, indeed, nothing is more comfortable to man-
kind, than a place in which they may find the deity
peculiarly prefent, and where they may affemble to-
gether to confefs their weaknefs, and tell their griefs.

But this natural idea never occurred to any but fuch
as cultivated the land ; thofe who have no houfes for
themfelves, were never known to build temples.

This was the caufe that made Jenghis-Khan dif
cover fuch a prodigious contempt for mofques ¥
This prince + examined the Mahometans, he ap-
proved of all their doétrines, xcept that of the necef-
fity of going to Mecca: he could not comprehend
why God might not be every where adored. As the
Tartars did not dwell in houfes, they could have no
idea of temples.

Thofe people who have no temples, have but a
fmall attachment to their own religion. This is the
reafon why the Tartars have in all times given fo
great a toleration §; why the barbarous nations who
conquered the Roman empire, did not hefitate a mo-
ment to embrace Chriftianity ; why the favages of
America have fo little fondnefs for their own religion ;
why, fince our miffionaries have built churches in
Paraguay, the natives of that country are become fo
zealous for ours.

As the deity is the refuge of the unhappy, and
none are more unhappy than criminals, men have
been naturally led to think temples an afylum for
thofe wretches. This idea appeared ftill more natu-

* Entering the mofque of Bochara, he took the Koran, and threw it under
his horfe's teet.  Hift, of the Tartarsy pe 273

+ Ibid. page 342.

1 This difpofition of mind has been communicated to the Japanefe, who, 2
it may be eafily proved, derive their original from the Tartars,

ral
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ral to the Greeks, where murderers, chafed from
their city and the prefence of men, feemed to have no
houfes but the temples, nor other prote&ors but the

ods. ~

At firft thefe were only defigned for involuntary
homicides ; but when the people made them a fanc-
tuary for thofe who had committed great crimes, they
fell into a grofs contradiétion. If they had offended
men, they had much greater reafon to believe they
had offended the gods. . ‘

‘Thefe afylums multiplied in Greece. The temples,
fays Tacitus*, were filled with infolvent debtors,
and wicked flaves; the magiftrate found it difficult
to exercife his office ; the people protected the crimes
of men as the ceremonies of the gods; at length the
fenate was obliged to retrench a great number of
them.

The laws of Mofes were perfectly wife. The man
who involuntarily killed another, was innocent ; but
he was obliged to be taken away from before the eyes
of the relations of the deceafed : Mofes therefore ap-
pointed an afylum + for fuch unfortunate people.
The perpetrators of great crimes deferved not a place
of fafety, and they had none {, the Jews had only a
portable tabernacle, which continually changed its
place: this excluded the idea of a fanftuary. Itis
true, that they had afterwards a temple ; but the cri-
minals, who would refort thither from all parts,
might difturb the divine fervice. If perfons who had
committed manflaughter, had been driven out of the
country, as was cuftomary amongft the Greeks, they
had reafon to fear that they would worthip firange
gods. All thefe confiderations made them eftabliih
cities of fafety, where they might flay till the death
of the high-prieft,

* 4anal. lib. 2. + Numb. xxxv, 1 Ibid.

CHAP
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C H A P IV.
Of the Minifiers of Religion.

THE firft men, fays Porphyry; facrificed only
vegetables. Ina worthip fo fimple, every one might
be prieft in his own family.

The natural defire of pleafing the Deity multiplied
ceremonies. From hence it followed, that men em-
ployed in agriculture became incapable of obferving
them all, and of filling up the number.

Particular places were confecrated to the gods ; it
then became neceflary that they fhould have minifters
to take care of them ; in the {fame manner as every
citizen took care of his houfe and domeftic affairs.
Hence the people who have no priefts are commonly
barbarians : - fuch were formerly the Pedalians*, and
fuch are ftill the Wolgufky .

Men confecrated to the Deity ought to be honoured,
efpecially amongft people who have formed an idea
of a perfonal purity neceflary to approach the places
moft agreeable to the gods, and for the performance
of particular ceremonies.

The worfhip of the gods requiring a continual ap-
plication, mofit nations were led to confider the clergy
as a feparate body. Thus, amongft the Egyptians,
the Jews, and the Perfians , they confecrated to the
Deity certain families who performed and perpetuated
the fervice. There have been even religions, which
have not only eftranged ecclefiaftics from bufinefs, but
have alfo taken away the embarraflinents of a family ;

® Lilius Giraldus, page 726,

+ A people of Siberia, See the account given by Mr, Everard Yibrant Idess
in the Colletion of Travels to the North, vol, 8.

1 Mr. Hyde,

and
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and this is the practice of the principal branch of
Chriftianity.

I fhall not here treat of the confequences of the law
of celibacy: it is evident, that it may become hurt-
ful, in proportion as the body of the clergy may be
too nymerous ; and, in confequence of this, that of
the laity too {mall.

By the nature of the human underflanding, we love
in religion every thing which carries the idea of diffi-
culty ; as in point of morality we have a fpeculative
fondnefs for every thing which bears the character of
feverity. Celibacy has been moft agreeable to thofe
nations to whom it feemed leaft adapted, and with
whom it might be attended with the moft fatal con-
fequences. In the fouthern countries of Europe,
where, by the nature of the climate, the law of celi-
bacy is more difficult to obferve, it has been retained ;
in thofe of the north, where the paffions are lefs
lively, it has been banithed. Further, in countries
where there are but few inhabitants, it has been ad-
mitted 5 in thofe that are vaftly populous, it has been
rejeCted. Tt is obvious, that thefe refleGions relate

only to the too great extenfion of celibacy, and not
to celibacy itfelf. .

CH A P V.

Of the Boynds which the Lawos ought to preferibe fo the
Riches of the Clergy. ‘

AS particular familics may be extin&, their wealth
cannot be a perpetual inheritance. The clergy is a
family which cannot be extin& ; wealth is therefore
fixed to it for ever, and cannot go out of it

Particular families may increafe, it is neceffary
then that their wealth fhonld alfo increafe. The

clergy
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clergy is a family which ought not to increafe ; their
wealth ought then to be limited.

We have retained the regulations of the Levitical
laws as to the pofleffions of the clergy, except thofe
relating to the bounds of thefe pofleffions: indeed,
amongft us we muit ever be ignorant of the limit,
beyond which any religious community can no longer -
be permitted to acquire. )

Thefe endlefs acquifitions appear to the people fo
unreafonable, that he who fhould fpeak in their
defence, would be regarded as an idiot.

The civil laws find fometimes many difficulties in
altering eftablithed abufes; becaufe they are con-
ne&ed with things worthy of refpect; in this cafe
an indire& proceeding would be a greater proof of
the wifdom of the legiflator, than another which
firuck direétly at the thing itfelf. Inftead of prohi-
biting the acquifitions of the clergy, we fhould feek
to give them a diftafte for them; to leave them the
right] and to take away the deed.

In fome countries of Europe, a refpeét for the pri-
vileges of the nobility has eftablithed in their favour 2
right of indemnity over immoveable goods acquired
in mortmain. The intereft of the prince has in the
fame cafe made him exatt a right of amortization:
In Caftile, where no fuch right prevails, the clergy
have feized upon every thing. In Arragon, where
there is fome right of amortization, they have ob-
tained lefs : in France, where this right and that of
indemnity are eftablifhed, they have acquired lefs
ftill; and it may be faid, that the profperity of this
kingdom is in a great meafure owing to the exercife
of thefe two rights. If poffible then, increafe thefe
rights, and put a ftop to the mortmain.

Render the ancient and neceflary patrimony of the
clergy facred and inviolable : let it be fixt and etegp;l

1K€
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like that body itfelf : but let new inheritances be out
of their power. ‘

Yermit them to break the rule, when the ruleis
become an abufe; fuffer the abufe, when it enters
into the rule,

They flill remember at Rome a certain memorial
fert thither on fome difputes with the clergy, in
which was this maxim ;  The clergy ought to con-
¢« tribute to the expences of the ftate, let the Old
¢ Teftament fay what it will.” They concluded
from this paffage, that the author of this memorial
was better verfed in the language of the tax-gatherers,
than in that of religion.

. C H A P. VI
Of Mobonafleries.

THE leaft degree of common fenfe will let us fee,
that bodies defigned for a perpetual continuance thould
not be allowed to fell their funds for life, nor to bor-
row for life ; unlefs we want them to be heirs to all
thofe who have no relations, and to thofe who do not
chufe to have any. Thefe men play againft the peo-
ple, but they hold the bank themfelves.

'C H A P, VIL
Of the Luxury of Superflition,

“ THOSE are guilty of impiety towards the

gods, fays Plato*, who deny their exiftence; or

who, while they believe it, maintain that they do

not interfere with what is done below ; or, in fine,

who think that they can eafily appeafe them by
¥ Of Laws, book j0.

facrifices ;-
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¢ facrifices: three opinions equally pernicious.”
Plato has here faid all that the cleareft light of nature
has ever been able to fay, in point of religion.

The magnificence of external worfhip has a prin-
cipal connetion with the conflitution of the ftate.
In good republics, they have curbed not only the
luxury of vanity, but even that of fuperfiition. They
have introduced frugal laws into religion. Of this
number are many of the laws of Solon, many of thofe
of Plato on funerals, adopted by Cicero; and, in
fine, fome of the laws of Numa * on facrifices.

Birds, fays Cicero, and paintings begun and finithed
in a day, are gifts the moft divine. We offer com-
mon things, fays a Spartan, that we may always
have it in our power to honour the gods.

The defire of man to pay his worthip to the deity,
is very different from the magnificence of this wor-
thip, Let us not offer our treafures to him, if we
are not proud of thewing that we efteem what he
would have us defpife. :

¢ Whar muft the gods think of the gifts of the
¢ impious” faid the admirable Plato, “ when a good
“ man would blofh to receive prefents from 3 vil-

;1’

¢ lain?

Religion ought not, under the pretence of gifts,
to draw from the people, what the neceffities of the
ftate have left them ; but, as Plato 4 fays, ¢ The
¢¢ chafte and the pious ought to offer gifts, which re-
¢ femble themfelves.” )

Nor is it proper for religion to encourage expenfive
funerals. What is there more natural, than to take
away the difference of fortune in a circumftance, and
in the very moment, which equals all fortunes ?

* Regom vino nerefpergito, Law of the Twelve Tables.
1 On Laws, book ii.

CHAP
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CHAZP VI
Of thé Pontificate.

WHEN religion has many minifters, it is natural
for them to have a chief, and for a fovereign pontif
to be éftablithed. In monarchies, where the feveral
orders of the ftate cannot be kept too diftin@®, and _
where 4ll powers ought not to be lodged in the fameé
perfon; it is proper that the pontificate be diftinét
from the empire. The fame neceffity is not to be met
with in a defpotic government, the nature of which
is to unite all the different powers in-the fame perfon.
But in this cafe it may happen, that the prince may
regard religion as he does the laws themfelves, as
dependent on his own will. To prevent this incon-
veniency, there ought to be monuments of religion,
for inftanice, facred books, which fix and eftablifh it.
The king of Perfia is the chief of the religion; but
this religion is regulated by the Koran. The emperor
of China is the fovereign pontif ; but there are books
in the hands of every body, to which he himfelf muft
conform., In vain a certain emperor attempted to
abolifh them : they triumphed over tyranny.

C H A P IX.
Of Toleration in point of Religion.

W E are here politicians, and not divines: but the
divines themfelves muft allow, that there is a great
difference between tolerating and approving a ‘reli-
gion, .

When the legiflator has believed it a duty to per-
mit the exercife of many religions, it is neceffary that

Vor. II O he
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he thould inforce alfo a toleration amongft thefe reli-
gions themfelves. It is a principle that every religion
which is perfecuted, becomes itfelf perfecuting: for
as foon as by fome accidental turn it arifes from per-
fecution, it attacks the religion which perfecuted it:
not as a religion, but as a tyranny.

It is neceflary then that the laws require from the
feveral religions, not only that they fhall not embroil
the ftate, but that they fhall not raife difturbances
amongft themfelves. A citizen does pot fulfil the
laws by not difturbing the government ; it is requifite
that he thould not troublé any citizen whomf{oever.

CH AP X.
The fame Subject continued.

AS there are fcarce any but perfecuting religions
that have an extraordinary zeal for being eftablifhed
in other places (becaufe a religion that can tolerate
others, feldom thinks of its own propagation); it
muft therefore be a very good civil law, when the
fiate is already fatisfied with the eftablifthed religion,
not to fuffer the eftablithment of another *.

This is then a fundamental principle of the political
laws in regard to religion : That when the flate is at
liberty to receive or to reject a new religion, it ought
to Le rejected 5 when it is received, it ought to be
tolerated,

* 1 do not mean to fpeak in this chapter of the Chriftian religion; fory
48 1 have elfewhere obferved, the Chriftian religion is our chief blefling.
Bee the end of the preceding chapter, and the defonee of she Spirit of Laws,
part 2.

CHAP.
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C H AP XL
Of changing a Religion.

A PRINCE who undertakes to deftroy or to change
the eftablithed religion of his kingdom, muft greatly
expofe himfelf. If his government is defpotic, he
runs a much greater rifk of feeing a revolution arife
from fuch a proceeding, than from any tyranny what-
foever, and a revolution is not an uncommon thing in
fuch ftates. The reafon of this is, becaufe a flate
cannot change its religion, manners and cuftoms, in
an inftant, and with the fame rapidity as the prince
publifhes the ordinance which eftablithes a new reli-

ion.

Befides, the ancient religion is connected with the
conftitution of the kingdom, and the new one is not ;
the former agrees with the climate, and very often
the new one is oppofite to it. Moreover, the citizens
become difgufted with their laws, and look upon the
government already eftablithed with contempt; they
conceive a jealoufy againft the two religions, inftead
of a firm belief in one ; in a word, thefe innovations
give to the fate, at leaft for fome time, both bad
citizens and bad believers.

C H AP XIL
.Of penal Lawws:

PEN AL laws ought to be avoided; in refpeét to
teligion ¢ they imprint fear, it is true; but as reli-
gion has alfo penal laws which iifpire the fame paf-
fion, the one is effaced by the other; and between
thefe two different kinds of fear; the mind becomes
hardened. 1
O:2 The
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The threatenings of religion are fo terrible, and its
promifes fo great, that when they aGuate the mind,
whatever efforts the magiftrate may ufe to oblige us
to renounce it, he feems to leave us nothing when he
deprives us of the exercife of our religion, and to
bereave us of nothing when we are allowed to-profefs
it.

It is not therefore by filling the foul with the idea
of this great obje@, by haftening her approach to that
critical moment in which it ought to be of the higheft
importance, that religion can be moft fuccefsfully at-
tacked: a more certain way is to tempt her by
favours, by the conveniencies of life, by hopes of
fortune; not by that which revives, but by that
which extinguithes the fenfe of her duty ; not by that
which thocks her, but by that which throws her info
indifference, at the time when other paflions actuate
the mind, and thofe which religion infpires are huthéd
into filence. A generul rule in changing a religion ;
the invitations fhould be much ftronger than the pe-
nalties.

The temper of the human mind has appeared even
in the nature of punithments. If we take a furvey
of the perfecutions in Japan *, we thall find that they
were more fhocked at cruel torments thanat long
fufferings, which rather weary than affright, which
are the more difficult to furmount, from their appear-
ing lefs difficult. -

In a word, hiftory fofficiently informs wus, that
penal laws have never had any other effe but to
deftroy.

* In the colle@ion of voyages that contributed to the eftablithment of an
Eaft-India company, vol, v.

CHAP.
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CHAPL XIII.

A moft bumble Remonfirance to the Inquifitors of Spain
and Portugal.

A JEWESS of ten years of age, who was burnt at
Lifbon at the laft Aute-de-fé, gave occafion to the
following little piece ; the moft idle, I believe, that
ever was written. When we attempt to prove things
fo evident, we are fure never to convince.

The author declares, that though a Jew, he has
a refpe& for the Chriftian religion; and that he
thould be glad to take away from the princes who
are not Chriftians, a plaufible pretence for perfecuting
this religion. '

¢ You complain, fays he to the inquifitors, that
¢ the emperor of Japan caufed all the Chriftians in
¢ his dominions to be burnt by a flow fire. But he
¢ will anfwer, we treat you who do not believe like
¢ us, as you yourfelves treat thofe who do not believe
¢ like you: you can only complain of your weaks-
¢ nefs, which has hindered you from exterminating
¢ us, and which has enabled us to exterminate you.

¢¢ But it muft be confefled, that you are much more
¢ cruel than this emperor. You put us to death,
¢ who believe only what you believe, becaufe we do
“ not belieye a// that you believe. We follow a
“ religion, which you yourfelves know to have been
¢ formerly dear to God. We think that God loves
¢ it ftill, and you think that he loves it no more:
‘ and becaufe you judge thus, you make thofe fuffer
“ by fword and fire, who hold an error fo pardon-
% able as to believe, that God * ftill loves what he
* once loved,

«

% The fource of the blindnefs of the Jews is, their nat perceiving that the
@conomy of the gofpel is in the order of the decrees of Ged ; and that it is in
this light a confequence of his immutability,

O3 « If
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« If you are cruel to us, you are much more fo to
our children; you caufe them to be burnt, be-
caufe they follow the infpirations given them by
thofe whom the law of narure, and the laws of all
nations, teach-them to regard as Gods.

 You deprive yourfelves of the advantage you
have over the Mahometans, with refpeét to the
manner in which their religion was eftablithed,
When they boaft of the number of their believers,
you tell them that they have obtained them by
violence, and that they have extended their reli~
gion by the fword; why then do you eftablith
yours by fire ?

€ When you would bring us over to you, we
object a fource from which you glory to defcend.
You reply tous, that though your religion is new,
it is divine; and you prove it from its growing
amidft the perfecutions of Pagans, and when wa-
tered by the blood of your martyrs: but at prefent
you play the part of the Dioclefians, and make us
take yours.

. ¢ We conjure you, not by the mighty God whom

both you and we ferve, but by that Chrift who,.
you tell us, took upon him a human form, to pro-
pofe himfelf for an example for you to follow;
we conjure you to behave to us, as he himfelf
would behave was ke upon earth, You would
have us be Chriflians, and you will not be fo
yourfelves,

¢ But if you will pot be Chriftians, be at leaft
men: treat us as you would, if having only the
weak light of juftice which nature beflows, you
had not a religion to condué, and a revelation to
enlighten you.

¢ If heaven has had {o great 2 love for you, 2s ta
make you fee the truth, you have received 2 fin-

¢ gulay
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gular favour : butis it for children, who have re”
ceived the inheritance of their father, to hate thofe
who have not ?
“ If you have this truth, hide it not from us, by
the manner in which you propofe it. ‘The cha-
ralteriftic of truth is its triumph over hearts and
minds, and not that impotency which you con-
fefs, when you would force us to receive it by
tortures.
¢ If you were wife, you would not put us to
dcath for no other reafon, but becaufe we are un-
willing to deceive you. If your Chrift is the fon
of God, we hope he will reward us for being fo
unwilling to profane his myfteries ; and we believe,
that the God whom both you and we ferve, will not
punifh us for having fuffered death for a religion
which he formerly gave us, only becaufe we be-
lieve that he ftill continues to give it.
“ You live in an age in which the light of nature
fhines more bright than it has ever done ; in which
philofophy has enlightened human underftandings ;
in which the morality of your gofpel has been
more known; in which the refpective rights of
mankind, with regard to each other, and the em-
pire which one confcience has over another, are
beft underftood. If you do not therefore thake off
your ancient prejudices, which, whilft unregarded,
mingle with your paffions, it muft be confefled,
that you are incorrigible, incapable of any degree
of light, or inftru&ion; and a nation muft be
very unhappy that gives authority to fuch men.
 Would you have us frankly tell you our thoughts?
You confider vs rather as your enemies, than as
the enemies of your religion : for if you loved your
religion, you would not fuffer it to be corrupted
by fuch grofs ignorance.

O 4 “ It
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¢ It is neceflary that we fhould advertife you of
¢ one thing; that is, if any one in times to come
¢ fhall dare to affert, that in the age in which we
s live, the people of Europe were civilized, you will
¢ be cited to prove that they were barbarians; and
<« the idea they will have of you, will be fuch as will
¢ difthonour your age, and fpread hatred over all your
.*¥¢ cotemporaries.”

C H A P. XIV,
Why the Chriftian Religion is fo odious in Japan.

WE have already mentioned #* the perverfe temper
of the people of Japan, The magiftrates confidered
the firmnefs which Chriftianity infpires, when they
attempted to make the people renounce their faith, as
in itfelf moft dangerous: they fancied that it increafed
their obftinacy., The law of Japan punifhes feverely
the leaft difobedience, The people were ordered to
renounce the Chriftian religion; they did not renounce
it; this was difobedience: the magiftrates punifhed
this crime; and the continuance in difobedience feemed
to deferve another punithment.

. Punifhments amongft the Japanefe are confidered
as the revenge of an infult done to the prince. The
fongs of triumph fung by our martyrs appeared as an
outrage againft him ; the title of martyr provoked the
magiftrates ; in their opinion it fignified rebel ; they
did all in their power to prevent their obtaining it.
Then it was that their minds were exafperated, and
a horrid ftruggle was feen between the tribunals that
condemned, and the accufed who fuffered ; between
the civil laws, and thofe of religion,

¥ Book iv. chap. 24,

CHAP
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CHAZP XV
Of the Propagation of Religion.

ALL the people of the Eaft, except the Maho-
metans, believe all religions in themfelves indifferent.
They fear the eftablifthment of another religion, no
otherwife than as a change in government. Amongft
the Japanefe, where there are many fecs, and where
the ftate has had for fo long a time an ecclefiaftic
fuperior, they * never difpute on religion. It is the
fame with the people of Siam 4. The Calmucks
do more, they make it a point of confcience to tole-
rate every fpecies of religion: at Calicut || it is a
maxim of the flate, that every religion is good.

But it-does. not follow from hence, that a religion
brought from a far diftant country, and quite different
in climate, laws, manners, and cuftoms, will have
all the fuccefs to which its holinefs might entitle it,
This is more particularly true in great defpotic em-
pires : here ftrangers are tolerated at firft, becaufe
there is no attention given to what does not.feem to
firike at the authority of the prince. As they are
extremely ignorant, an European may render himfelf
agreeable, by the knowledge he communicates : this
is very well in the beginning, But as foon as he has
any fuccefs, when difputes arife, and when men who
have fome interelt, become informed of it.; as their
empire, by its very nature, abovg al] things requires
tranquility, .and as.the leaft difturbance may overturn
it, they. profcribe the new religion and. thofe who

# See Kempfer,

+ Forbin’s Memoirs.

1 Hifory of the Tartars, part g, ¢
§ Pirard’s Travels, chap, 27,

4 preach
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preach it: difputes between the preachers breaking
out, they begin to entertain a diftafte for religion,
on which even thofe who propofe it are not agreed.

B O O K XXVL

OF LAWS, AS RELATIVE TO THE ORDER OF THINGS
ON WHICH THEY DETERMINE,

C H A P 1.
Idea qf this Book.

EN are governed by feveral kinds of laws ;
) by the law of nature; by the divine law,
which is that of religion ; by ecclefiaftical, otherwife
called canon law, which is that of religious polity 3
by the law of nations, which may be confidered as
the civil law of the whole globe, in which fenfe every
nation is a citizen; by the general political law,
“which relates to that human wifdom from whence all
focieties derive their origin; by the particular political
Jaw, the obje& of which is each fociety ; by the law
of conqueft founded on this, that one nation has been
willing and able, or has had a right to offer violence
to another ; by the civil law of every fociety, by
which a citizen may defend his poffeffions and his
life, againft the atracks of any other citizen ; in fine,
by domeftic law, which' proceeds from a fociety’s
being divided into feveral families, all which have
need of a particular government. -
There are therefore different orders of laws, and

the fublimity of human reafon confifts- in perfe@ly
knowing
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knowing to which of thefe orders the things that are
to be determined ought to have a principal relation,

and not to throw into confufion thofe principles which
fhould govern mankind.

C HAUP 11.
Of Laws divine and human.

WE ought not to decide by divine laws what
fbould be decided by human laws ; nor determine by
human what fhould be determined by divine laws,

Thefe two forts of laws differ in their original, in
their objet, and in their nature.

It is univerfally acknowledged, that human laws
are in their own nature different from thofe of reli-
gion ; this is an important principle ; but this prin-
ciple is itfelf fubjet to others, which muft be en-
quired after. -

1. It is in the nature of human laws to be fubje&
to all the accidents which can happen, and to vary
in proportion as the will of man changes: on the
contrary, by the nature of the laws of religion, they-
are never to wary. Human laws appoint for fome
good ; thofe of religion for the beft : good may have
another objeét, becaufe there are many kinds of good:
but the beft is but one, it cannot therefore change.
‘We may alter laws, becaufe they are reputed no more
than good ; but the inflitutions of religion are always
fuppofed to be the beft.

2. ‘There are kingdoms,. in which the laws are of
no value, as-they depend only on the capricious and
fickle humour of the fovereign. ~ Ifin thefe kingdoms
_ the laws of religion were of the fame nature as the
human inftitutions, the laws of religion too would be
of no value. It is howeyer neceflary to the fociety,

that

2
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that it thould have fomething fixed ; and it is religion
that has this ftability.

3. The influence of religion proceeds from its being
believed ; thar of human laws, from their being
feared. Antiquity fuits with religion, becaufe we
have frequently a firmer belief of things, in proportion
to their diftance: for we have no ideas annexed to
them drawn from thofe times, which can contradi&
them. Human laws, on the contrary, receive ad-
vantage from their novelty, which implies the a¢tual
and particular attention of the legiflator to put them
in execution.

C H A P. I
Of Civil Laws contrary to the Law of Nature.

IF a flave, fays Plato ¥, defends himfelf, and kills
a freeman, he ought to be treated as a parricide.
This is a civil law which punifhes felf-defence,
though dictated by nature.

'The law of Henry VII. which condemned a man
without being confronted by witneffes, was contrary
to felf-defence. In order to pafs fentence of con-
- demnation, it is neceflary that the witnefles fhould
know, whether the man againft whom they make
their depofition, is he whom they accufe, and that
this men be at liberty to fay, I am not the perfon you
mean, :

The law paflfed under the fame reign, which con-
demned every woman, who, having carried on a cri~
minal commerce, did not declare it to the king before
the married him, violated the regard due to natural
modefly. It is as unreafonable to oblige a woman to

* Libo g« on laws,
make
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make this declaration, as to oblige a man not to at-
tempt the defence of his own life.

The law of Henry II. which condemned the
woman to death who loft her child, in cafe fthe did
not make known her pregnancy to the magiftrate,
was not lefs contrary to felf-defence. It would have
been fufficient to oblige her to inform one of her
neareft relations, who might watch over the prefer-
vation of the infant.

What other information could the give in this {fitu-
ation, fo torturing to natural modefty ¢ Education has
heightened the notion of preferving that modefty ;
and in thofe critical moments, fcarce has the any idea
remaining of the lofs of life.

There has been much talk of a law in * England,
which permitred girls feven years old to chufe a
hufband. This law was fhocking two ways ; it had
no regard to the time when nature gives maturity to
the underftanding, nor to that in which fhe gives
maturity to the body. ,

Amongft. the Romans, a father might oblige his
daughter to repudiate - her hufband, though he him-
felf had confented to the marriage. But it 15 contrary
to nature, for a divorce to be in the power of a third
perfon.

A divorce can be agreeable to nature only when
it is by confent of the two parties, or at leaft of one
of them : but when neither confents, it is a monftrous
feparation. In fhort, the power of divorcement can
be given only to thofe who feel the inconveniencies of
marriage, and who are fenfible of the moment when
it is for their intereft to make them ceafe.. -+ -

® Mr. Bayle, in his Criticifm on the Hiftory of Calvinifm, fpeaks of this

law, page 263.
1 See law 5. in the code de repudiis ot judicio de moribus fublato.

CHAP.
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C H AP IV
The fame Subjelt continued.

GUNDEBALD * king of Burgundy decreed,
that if the wife or fon of a perfon guilty of robbery,
did not reveal the crime, they were to become flaves,
This was contrary to nature : a wife to inform againft
her hufband! a fon to accufe his father! to avenge
one criminal action, they ordained another ftil more
criminal.

The law of Recefluinthus 4 permits the children of
the adulterefs, or thofe of her hufband, to accufe her,
and to put the flaves of the houfe to the torture.
How iniquitous the law, which, to preferve a purity
of morals, averturns nature, the origin, the fource of
all morality ! :

With pleafure we behold in our theatres a young
hero exprefs as much bhorror againft the difcovery of
his mother-in-law’s guilt, as againft the guilt itfelf.
In his furprize, though accufed, judged, condemned,
profcribed, and covered with infamy, he fcarcely
dares to reflet on the abominable blood from whence
Phazdra fprang : he abandons the moft tender obje&,
all that is moft dear, all that lies neareft his heart, all
that can fill him with rage, to deliver himfelf up to
the unmerited vengeance of the gods. It is nature’s
voice, the fweeteft of all founds, that infpires us with
this pleafure. '

* Law of the Burgundians, tit. 47,
4 Inthe code of the Vifigoths, lib, 3. tit. 4. fet, 13.

CHAP
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CHAP V.

Cafes in which we may judge by the Principles of the
Civil Law, in limiting the Prmczples of the Law of
Nature. )

AN Athenian law obliged # children to provide
for their fathers, when fallen into poverty; it excepted
thofe who were born of a + courtezan, thofe whofe
chaftity had been infamoufly profhtuted by their
father, and thofe to whom he ] had not given any
means of gaining a livelihood.

The law confidered, that, in the firft cafe, the
father being uncertain, he had rendered the natural
obligation precarious ; that in the fecond, ke had ful-
lied the life he had given, and done the greatefc injury
he could do to his children, in depriving them of
their reputation ; that in the third, he had rendered
infupportable a life which had no means of fubfiftence.
The law fufpended the natural obligation of children,
‘becaufe the father had violated hxs, it looked ‘upon
the father and the fon as no more than two citizens,
and determined, in refpect to them, only from civil
and political views; ever conﬁderlng, that a good
republic ought to havea particular regard to manners.
1am apt to tth that Solon’s law was a wife regu-
lation 1 the ﬁrﬁ two cafes, whether that in which -
nature has left the fon in ignorance with regard to his
father, or that in which fhe even feems to ordain he
thould not own him ; but it cannot be approved with
refpect to the third, where the father had only violated
a civil inftitution.

# Under pain of infamy, another under pain of imprifonument.
4 Plutarch, life of Solon,

1 Plutarch life of Solon, and Gallieaus in exhost. ad arts ¢. 8.

CHAP.
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CHATP V1.

Ghat the Order of Succeffion or Inberitance depends on the
Principles Jf Political or Civil Law, and not on thofe
of the Law of Nature.

THE Voconian law ordained, that no woman
fhould be left heirefs to an eftate, not even if the was
an only child. Never was there a law, fays St.
Auguftine *, moreunjuft. A formula of Marculfus+
treats that cuftom as impious, which deprives daugh-
ters of the right of fucceeding to the eftate of their
fatlrets. Juftinian | gives the appellation of barba-
tous, to the right which the males had formerly of
fucceeding in dpr&:judice to the daughters. Thefe
notions proceed from their having confidéred the
right of children to fucceed to their fathers poffeffions,
as 1 confequence of the law of nature; which it is
tiot.

The law of nature ordains, that fathers fhall pro-
vide for their children; but it does not oblige them
to make them-their heirs. The divifion of property,
the laws of this divifion, and the fucceffion after the
death of the perfon who has had this divifion, can be
regulated only by the community, and confequently
by political or civil laws.

~ True itis, that a political or civil order frequently
demands that children thould fucceed to their father’s
&ftate ; but it does not always make this neceflary.

There may be fome reafons given why the laws of
our fiefs appoint that the eldeft of the males; or the
neareft relations of the male fide, thould have all,
and the females nothing : and why by the laws of the

* De civitate Dei, lib. 4. + Lib, i, cap, 12, 1 Novell. ar.

Lombards
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Lombards ¥ the fifters, the natural children, the other
relations ; and, in their default, the treafury, might
dhare the inheritance with the daughters.

it was regulated in fome of the Dynafties of China,
that the brothers of the emperor thould fucceed to the
throne, and that the children fhould not. If they
were willing that the prince fhould have a certain
degree of experience, if they feared his being too
young, and if it was become neceffary to prevent
eunuchs from placing children fucceffively on the
throne, they might very juftly eftablifh a like order
of fucceffion ; and when fome - writers have treated
thefe brothers as ufurpers, they have judged only by
ideas received from the laws of their own countries.

According to the cuftom of Numidia §, Defalces,
brother of Gala, fucceeded to the kingdom; not
Maffiniffa, his fon. And even to this day}|, among
the Arabs in Barbary, where each village has its
chief, they adhere to this ancient cuftom, by chufing
the uncle, or fome other relation, to fucceed.

There are monarchies merely eleive ; and fince it
is evident, that the order of fucceffion ought to be
derived from the political or civil laws, it is for thefe
to decide in what cafes it is agreeable to reafon, that
the fuccefion be granted to children, and in what
cafes it ought to be given to others. .

In countries where polygamy is eftablithed, the
prince has many children ; and the number of them
1s much greater in fome of thefe countries than in
others. There are § flates, where it is impoffible
for the people to maintain the children of the king :

* Lib, ii. tit. 14. feft, 6, 7, & 8. + Du Halde on the fecond Dynzfty,

I Livy, decad. 3. lib. g, || Shaw’s Travels, vol, 1. page 402.

§ See the colleftion of voyages that contributed to the eftabliliment of an
Zaft India company, vol. iv. part 1. page 114. And Mr, Smith’s voyage to
Guinea, part 2. page 150, concerning the kingdom of Judia,

Vor. II P they
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they might therefore make it a law, that the crown
fhall devolve, not on the king’s children, but on
thofe of his fifter.

A prodigious number of children would expofe the
ftate to the moft dreadful civil wars. The order of
fucceffion which gives the crown to the children of
the fifter, the number of whom is not larger than
thofe of a prince who has only one wife, muft pre-
vent thefe inconveniencies.

There are people, amongft whom reafons of ftate,
or fome maxims of religion, have made it neceflary
that the crown fhould be always fixed in a certain
family : from hence, in India, proceeds the jealoufy
of their * tribes, and the fear of lofing the defcent:
they have there conceived, that never to want princes
of the blood royal, they ought to take the children of
the eldeft fifter of the king.

A general maxim : It is an obligation of the law of
nature, to provide for our children ; butto make them
our fucceflors, is an obligation of the civil or poli-
tical law. From hence are derived the different regu-
lations, with refpect to baftards, in the different
countries of the world ; thefe are according to the
civil or political laws of each country. :

CH AP VII.

That we ought not to decide Ly the Precepts of Religion,
what belongs only to the Law of Nature.

THE Abaffines have a moft fevere Lent of fifty
days, which weakens them to fuch a degree, that
for a long time they are incapable of bufinefs: the

* See Edifying Letters, let. 14. and the voyages that contributed to the
eftablifiment of the Eaft-India company, vel. iii. part 2. page 644

Turks
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Turks * do not fail to attack them after their Lent.
Religion ought, in favour of the natural right of
{felf-defence, to fet bounds to thefe cuftoms.

The Jews were obliged to keep the fabbath; but
it was an inftance of great ftupidity in this nation,
not to defend themfelves when theif enemies chofe to
attack them on this day.

Cambyfes laying fiege to Pelufium, fet in the firft
rank a great number of thofe animals, which the
Agyptians regarded as facred ; the confequence was,
that the {oldiers of the garrifon durft not moleft them.
Who does not fee that felf-defence is a duty fuperior
to every precept?

C H AP VIII.

That we ought not to regulate by the Principles of the
Canon Law, Things which fhould be regulated by t/aq/é
of the Civil Law.

BY the + civil law of the Romans, he who took a
thing privately from a facred place, was pum{hed only
for the guilt of theft: by the { canon law, he is pu-
nifhed for the crime of facrilege. The canon law
takes cognizance of the place; the civil laws of the
fa&t. But to attend only to the place, is neither to
refle¢t on the nature and definition of a theft, nor on
the nature and definition of facrilege

As the hufband may demand a feparation, by reafon
of the infidelity of his wife; the wife might for-
merly || demand it, on account of the infidelity of

* Collection of voyages that contributed to the eftablithment of an Eaft.
India company, vol. iv. page 35, and 103.

4 Leg. ff. ad leg. Juliam peculatus.

1 Capite quifquis 17. queftione 4, Cujas obfervat, lib. xiii, cap. 19, tom. 3.

{| Beaufmanoir on the ancient cuftoms of Beauvoifis, chap. 18,

~P2 the

-
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the hufband. This cuftom, contrary to a regulation
made in the * Roman laws, was introduced into the
ecclefiaftic courts -, where nothing was regarded but
the maxims of canon law ; and indeed, if we con-
fider marriage as a thing merely fpiritual, and as re-
lating only to the things of another life, the violation
is in both cafes the fame, but the political and civil
laws of aimoft all nations, have, with reafon, made
a diftin¢tion between them. They have required from
the women a degree of referve and continency, which
they have not exadted from the men; becaufe, in
women, a violation of chaftity fuppofes a renunciation
of all virtue ; becaufe women, by violating the laws
of marriage, quit the ftate of their natural dependence;
becaufe nature has marked the infidelity of women
with certain figns ; and, in fine, becaufe the children
of the wife born in adultery neceflarily belong, and
are an expence to the hufband, while the children
produced by the adultery of the hufband, are not the
wife’s, nor are an expence to the wife.

C H AP IX.

That Things which ought to be regulated by the Prix-

ciples of Cwil Law, can feldom be regulated by thofe
of Religion.

THE laws of religion have a greater fublimity ;
the civil laws a greater extent,

The laws of perfection drawn from religion have
more in view the goodnefs of the perfon that obferves
them, than of the fociety in which they are obferved;
the civil laws, on the contrary, have more in view

¥ Law of the firft code ad leg. Juliam de adulteriis.
- 1 At prefent they do not take cognizance of thefe things in France.

the
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the moral goodnefs of men in general, than that of
individuals.

Thus, venerable as thofe ideas are which imme-
diately {pring from religion, they ought not always
to ferve as a firft principle to the civil laws ; becaufe
thefe have another, the general welfare of fociety.

The Romans made regulations amongft themfelves,
to preferve the morals of their women ; thefe were
political inftitutions. Upon the eftablithment of mo-
narchy, they made civil laws on this head, and formed
them on the principles of their civil government.
When the Chriftian religion became predominant, the
new laws that were then made, had lefs relation to the
general rectitude of morals, than to the holinefs of
marriage ; they had lefs regard to the union of the
two fexes in a civil, than in a fpiritual ftate.

At firft, by the * Roman law, a hufband, who
brought back his wife into his houfe, after the had
been found guilty of adultery, was punifhed as an
accomplice in her debauch. Juftinian 4, from other
principles, ordained, that during the fpace of two
years he might go and take her again out of the mo-
naftery.

Formerly, when a woman, whofe hufband was
gone to war, heard no longer any tidings of him, fhe
might eafily marry again, becaufe the had in her
hands the power of making a divorce. The law of
7 Conftantine obliged the woman to wait four years,
after which fhe might fend the bill of divorce to the
gereral ; and, if her hufband returned, he could not
then charge her with adultery. But Juflinian || de-
creed, that let the time be never fo long after the

* Leg. 11, feé. ult. ff, ad leg. Juliam de adulteriis.

1+ Nov. 134. col. 9. cap. 10. tit, 150,

1 Leg. 7, de repudiis & judicio de morib, fublata,

}| Auth, hodie quantifcumgque cod. de repudiis, g

P departu.re
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departure of her hufband, fhe fhould not marry, un-
lefs by the depofition and oath of the general the could
prove the death of her hufband. Juftinian had in
view the indiffolubility of marriage; but we may
{afely fay, that he had it too much in view. He
demanded a pofitive proof, when a negative one was
fufficient ; he required a thing extremely difficult, to
give an account of the fate of a man ar a great dif-
tance, and expofed to fo many accidents; he prefumed
a crime, that is, a defertion of the hufband, when it
was {o natural to prefume his death. He injured the
commonwealth, by obliging women to live out of
marriage ; he injured individuals, by expofing them
to a thoufand dangers.

The law of Juftinian*, which ranked amongft the
caufes of divorce the confent of the hufband and wife
to enter into a monaftery, was entirely oppofite to the
principles of the civil laws. It is natural that the
caufes of divorce fhould have their origin in certain
impediments, which could not be forefeen before
marriage ; but this defire of preferving chaflity might
be forefeen, fince it is in ourfelves. This law favours
inconftancy in a ftate, which is by its very natvre
perpetual ; it fhook the fundamental principle of
divorce, which permits the diffolution of one mar-
riage only from the hope of another. In fhort, if we
view it in a religious light, it is no more than giving
vi¢tims to God without a facrifice.

C H A P X.

In what Cafe we ought to follow the Civil Law which
perniits, and not the Law of Religion which forbids.

WHEN a religion which prohibits polygamy is
introduced into a country where it is permitted, we

* Auth. quod hodie cod. de repudiis,
cannot



Cuap. 11,12 THE SPIRIT OF LAWS. 215

cannot believe, (fpeaking only as a politician) that
the laws of the country ought to fuffer a man who
has many wives to embrace this religion ; unlefs the
magiftrate or the hufband fhould indemnify them, by
reftoring them fome way or other to their civil ftate.
Without this, their condition would be deplorable ;
no fooner would they obey the laws, than they would
find themfelves deprived of the greateft advantages of
fociety. »

C H A P. XL

That buman Courts of Fuftice fbould not be regulated by
the Maxims of thofe Tribunals which relate to the
other Life.

THE tribunal of the inquifition, formed by the
Chriftian monks on the idea of the tribunal of peni-
tence, is contrary to all good policy. It has every
where met with a general diflike, and muft have funk
under the oppofitions it met with, if thofe.who were
refolved to eftablifh it had not drawn advantages even
from thefe oppofitions.

This tribunal is infupportable in all governments.
In monarchies, it only makes informers and traitors ;
in republics, it only forms difhoneft men; in a def-
potic ftate, it is as deftructive as the government
itfelf.

C H A D XIIL

The fame Subject continued.
IT is one abufe of this tribunal, that of two per-
fons accufed of the fame crime, he who denies is

condemned to die ; and he who confefles avoids the
Py punifh-
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punithment. This has its fource in monaftic ideas,
where he who denies feems in a fate of impenitence
and damnation ; and he who confefles in a ftate of
repentance and falvation. But a diftinction of this
kind can have no relation to human tribunals. Hu-~
man juftice, which fees only the a&tions, has but one
compaét with men, namely that of innocence ; divine
juftice, which fees the thoughts, has two, that of
innocence and repentance.

C H A P XIII.

In what Cafes, with regard to Marriage, we ought to

followo the Laws of Religion; and in what Cafes we
fhould folloto the Ciwil Lauws.

IT has happened in all ages and countries, that re-
ligion has been blended with marriages. When cer-
tain things havebeen confidered as impure or unlawful,
and were neverthelefs become neceflary, they were
obliged to call in religion, to legitimate in the one
cafe, and to reprove in others.

On the other hand, as marriage is of all human
actions that in which fociety is moft interefted, it
became proper that this thould be regulated by the
civil laws.

Every thing which relates to the nature of marriage,
its form, the manner of contracting it, the fruitful-
nefs it occafions, which has made all nations confider
it as the object of a particular benediction; a bene-
di¢tion which, not being always annexed to it, is
fuppofed to depend on certain fuperior graces; all
this, Ifay, is within the refort of religion.

The confequences of this union, with regard to
property, the reciprocal advantages, every thing
which has a relation to the new family, to that fI‘OIlll

which
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which it fprung, and to that which is expefted to
arife; all this relates to the civil laws.

As one of the great objects of marriage 15 to take
away that uncertainty which attends unlawful con-
junétions, religion here ftamps its feal, and the civil
laws join theirs to it; to the end that it may be as
authentic as poffible. 'Thus, befides the conditions
required by religion to make a marriage valid, the
civil laws may fiill exa& others.

The civil laws receive this power from their being
additional obligations, and not contradictory ones.
The law of religion infifts upon certain ceremonies, .
the civil laws on the confent of fathers ; in this cafe,
they demand fomething more than that of religion,
but they demand nothing contrary to it.

It follows from hence, that the religious law muft
decide whether the bond be indiffoluble, or not; for
if the laws of religion had made the bond indiffoluble,
and the civil laws had declared it might be broken,
they would be contradiftory to each other.

Sometimes the regularions made by the civil laws,
with refpect to marriage, are not abfolutely neceffary ;
fuch are thofe eftablithed by the laws, which, inftead
of annulling the marriage, only punith thofe who
contract it.

Amongft the Romans, the Papian law declared
thofe marriages illegal which had been prohibited,
and yet only fubjected them to a penalty®; buta
Senatus Confultum, made at the inflance of the em-
peror Marcus Antoninus, declared them void ; there
then no longer fubfifted -+ any fuch thing as a mar-~
riage, wife, dowry, or hufband. The civillaws de-

* See what has been fuid on this fubje@, in book xxiii. chap, 21. in the
relation they bear to the number of inhabitants.

t Sce Law 16, fl. de rire nuptiarum; and Law 3. fe@. 1. alfo Digefls de
donaticnibus inter virum & uxorem,

termine
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termine according to circumftances : fometimes they
are moft attentive to repair the evil; at others, to
prevent it.

C H A P XIV.

In what Inflances Marriages between Relations fhould
be regulated by the Laws of Nature; and in what
Infrances by the Civil Laws.

WITH regard to the prohibition of marriage be-
tween relations, itis a thing extremely delicate, to fix
exaltly the point at which the laws of nature flop,
and where the civil laws begin. For this purpofe,
we muft eftablifh fome principles.

The marriage of the fon with the mother confounds
the ftate of things: the {on ought to have an unli-
mited refpeét to his mother, the wife an unlimited
. refpect for her hufband; therefore the marriage of

_the mother to her fon would fubvert the natural ftate
of both.

Befides, nature has forwarded in women the time
in which they are able to have children, but has re-
tarded it in men; and, for the fame reafon, women
fooner lofe this ability, and men later. If the mar-
riage between the mother and the fon were permitted,
it would almoft always be the cafe, that when the
hufband was capable of entering into the views of
nature, the wife would be incapable.

The marriage between the father and the daughter
is contrary to nature, as well as the other; but it is
not lefs contrary, becaufe it has not thefe two obfta-
cles. Thusthe Tartars, who may marry their daugh-
ters ¥, never marry their mothers, as we fee in the
accounts we have of that nation 7~

# This law is very ancient amongtt them. Attila, fays Prifcus in his em-
bafly, fopt in a certain place to marry Efca his daughter s a thing permitted,

he adds, by the Laws of the Scythians, page 22,
4 Hift, of the Tartars, part 3. page 236.

It
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It has ever been the natural duty of fathers to
watch over the chaftity of their children. Intrufted
with the care of their education, they are obliged to
preferve the body in the greateft perfeétion, and the
mind from the leaft corruption ; to encourage whatever
has a tendency to infpire them with virtuous defires,
and to nourith a becoming tendernefs. Fathers, al-
ways employed in preferving the morals of their chil-
dren, muft have a natural averfion to every thing
that can render them corrupt. Marriage, you will
fay, is not a corruption: but before marriage they
muft fpeak, they muft make their perfons beloved,
they muft feduce: itis this feduction which ought to
infpire us with horror.

There fhould be therefore an unfurmountable bar-
rier between thofe who ought to give the education,
and thofe who are to reeeive it; in order to prevent
every kind of corruption, even though the motive be
lawful. Why do fathers fo carefully deprive thofe
who are to marry their daughters, of their company
and familiarity ?

The horror that arifes againft the inceft of the bro-
ther with the fifter, fhould proceed from the fame
fource, The defire of fathers and mothers to preferve
the morals of their children and families untainted, is
fufficient to infpire their offspring with a deteftation
of every thing that can lead to the union of the two
{exes.

The prohibition of marriage between coufin-ger-
mans, has the fame original. In the early ages, that
1s, in the times of innocence ; in the ages when luxury
was unknown, it was cuftomary for children®, upon
their marriage, not to remove from their parents, but
to fettle in the fame houfe: as a fmall habitation was

* It was thus amongft the ancient Romans.,

at
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at that time fufficient for a large family: the chil-
dren * of two brothers, or coufin-germans, were con-
fidered both by others and themfelves, as brothers.
The eftrangement then between the brothers and
fifters, as to marriage -+, fubfifted alfo berween the
coufin-germans.

Thefe principles are fo firong and fo natural, that
they have had their influence almeft over all the earth,
independently of any commupication. It was not
the Romans who taught the inhabitants of Formofa],
that the marriage of relations of the fourth degree
was inceftuous: it was not the Romans that com-
municated this fentiment to the Arabs||: it was not
they who taught it to the inhabitants of the Maldi-
vian iflands §.

But if fome nations have not rejected marriages
between fathers and children, fifters and brothers, we
have feen in the firft book, that intelligent beings do
not always follow the law of nature. Who could
bave imagined it! Religious ideas have frequently
made men fall into thefe miftakes. If the Affyrians
and the Perfians married their mothers, the firft were
influenced by a religious refpect for Semiramis ; and
the fecond did it, becaufe the religion of Zoroafter
gave a preference ** to thefe marriages. If the
Agyptians married their fifters, it proceeded from the
wildnefs of the Agyptian religion, which confecrated

* Amongft the Romans they had the fame name, the coufin-germans were
called brothers, ’

+ It was thus at Rome in the firft ages, till the people made a law to permit
them ; they were willing to favour a man extremely popular, who had mar-
ried his coufin-german., Plutarch’s Treatife, intitled, Queffions concerning the
affairs of ibe Romans.

1 Colle&lion of Voyages to the Indies, vol 5. part 1. An account of the
fate of the ifle of Formafa,

|| Koran, chap. of women. § See Francis Pirrard,

w% They were confidered as more honourable, See Philo, de fpecialibus
legib, quee pertinent ad pracepta decalogi.  Paris, 1640. page 778,

thefe
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thefe marriages in honour of Ifis, As the fpirit of
religion leads us to attempt whatever is great and
difficult, we cannot infer that a thing is natural, from
its being confecrated by a falfe religion.

The principle which informs us that marriages be-
tween fathers and children, between brothers and
fifters, are prohibited, in order to preferve natural
modefty in families, will help us to the difcovery of
thofe marriages that are forbidden by the law of
nature, and of thofe which can be {o only by the civil
law.

As children dwell, or are fuppofed to dwell in their -
father’s boufe, and confequently the fon-in-law with
the mother-in-law, the father-in-law with the daughter-
in-law, or wife’s daughter ; the marriage between
them is forbidden by the law of nature. In this cafe
the refemblance has the fame effet as the reality, be-
caufe it fprings from the fame caufe: the civil law
neither can, nor ought to permit thefe marriages.

There are nations, as we have already obferved,
amongft whom coufin germans are confidered as bro-
thers, becaufe they commonly dwell in the fame
houfe: there are others, where this cufftom is not
known. Among the firft, the marriage of coufin-
germans ought to be regarded as contrary to nature ;
not fo among the others.

Bur the laws of nature cannot be local. There-
fore, when thefe marriages are forbidden, or per-
mitted, they are, according to the circumftances, per-
mitted or forbidden by a civil law.

It is not a neceflary cuftom for the brother-in-law
and the fifter-in-law to dwell in the fame houfe. The
marriage between them is not then prohibited to pre-
ferve chaftity in the family ; and the law which for-
bids or permits it, is not a law of nature, but a civil
law, regulated by circumftances, and dependent on

4 the
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the cuftoms of each country: thefe are cafes in which
the laws depend on the morals or cuftoms of the in-
habitants.

The civil laws forbid marriages, when by the
cuftoms received in a certain country they are found
to be in the fame circumftances as thofe forbidden by
the law of nature; and they permit them when this is
not the cafe. The prohibitions of the laws of nature
are invariable, becaufe the thing on which they depend
is invariable ; the father, the mother, and the chil-
dren, neceflarily dwell in the fame houfe. But the
prohibitions of the civil laws are accidental, becaufe
they depend on an accidental circumftance; coufin-
germans and others dwelling in the houfe by accident.

This explains why the laws of Mofes, thofe of the
ZEgyptians *, and of many other nations, permitted
the marriage of the brother-in-law with the fifter-in~
law ; whilft thefe very marriages were difallowed by
other nations.

In the Indies they have a very natural reafon for
admitting this fort of marriages. The uncle is there
confidered as the father, and is obliged to maintain
and educate his nephew, as if he were his own child:
this proceeds from the difpofition of thefe people,
which is good-natured and full of humanity. This
law, or this cuftom, has produced another; if a huf-
band has loft his wife, he does not fail to marry her
fifter : which is extremely natural, for his new con-
fort becomes the mother of her fifter’s children, and
not a cruel ftep-mother.

. ¥ See Law 8, of the Code de incefis & inutilibus aupiiis.

CHAP.
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CHAP XV,

That we fhould not regulate by the Principles of polz'tz'éal
Law, thofe Things which depend on the Principles of
civil Law.

AS men have given up their natural independence
to live under political laws, thev have given up the
natural community of goods to live under civil laws.

By the firft, they acquired liberty ; by the fecond,
property. We thould not decide by the laws of
liberty, which, as we have already faid, is only the
government of the community, what ought to be
decided by the laws concerning property. It is a
paralogifm to fay, that the good of the individual
fhould give way to that of the public: this can never
take place, but when the government of the com-
munity, or, in other words, the liberty of the fub-
ject, is concerned ; this does not affect fuch cafes as
relate to private property, becaufe the public good
confifts in every one’s having their property, which
was given him by the civil laws, invariably pre-
ferved.

Cicero maintains, that the Agrarian laws were
unjuft ; becaufe the community was eftablithed with
no view, but that every one might be able to preferve
his property,

Let us therefore lay down a certain maxim, that
whenever the public good happens to be the matter
in queftion, it is not for the advantage of the public
to deprive an individual of his property, or even to
retrench the leaft part of it by a law, or a political
regulation. In this cafe we fhould follow the rigour
of the civil law, which is the Palladium of pro-
perty.

’ Thus
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Thus when the public has occafion for the eftate of
an individual, it ought never to act by the rigour of
political law : it is here that the civil law ought to tri-
umph, who with the eyes of 2 mother regards every
individual as the whole community. ’
~ If the political magiftrate would ereét a public edi~ -
fice, or make a new road, he muft indemnify thofe
who are injured by it: the public is in this refpe&
like an individual, who treats with an individual.-
It is full enough that it can oblige a citizen to fell his
inheritance, and that it can frip him of this great pri-
vilege which he holds from the civil law, the not
being forced to alienate his pofleffions.

After the nations which fubverted the Roman em-
pire had abufed their very conquefts, the fpirit of
liberty called them back to that of equity. They
exercifed the moft barbarous laws with moderation :
and if any one fhould doubt the truth of this, they
need only read Beaumanoir’s admirable work on jurif-
prudence, written in the twelfth century.

They mended the highways in his time, as we do
at prefent. He fays, that when a highway could not
be repaired, they made a new one as near the old as
poffible ; but indemnified the proprietors at the'# ex-
pence of thofe who reaped any advantage from the
road. They determined at that time by the civil
law; in our days, we determine by the law of po-
litics.

* The lord appointed colleftors to receive the tofl from the peafant, the
gentlemen were obliged t contribute by the count, and the clergy by the
hifhep. Beaymanciry chap. 22, :

CHADRM
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C H A P XVIL

That we ought not to decide by the Rules of the civil
Latw, when it is proper to decidz by thofe of the poli-
tical Lazo.

MOST difficulties on this fubje¢t may be eafily
folved, by not confounding the rules derived from
property with thofe which fpring from liberty.

Is the demefne of a flate or government alienable,
or is it not? This queftion ought to be decided by the
political law, and not by the civil. It ought not to
be decided by the civil law, becaufe it is as neceffary
that there fhould be demefnes for the fubfiftence of a
ftate, as thatthe ftate thould have civil laws to regu-
late the difpofal of property. ,

If then they alienate the demefne, the ftate will be
forced to make a new fund for another. But this
expedient overturns the political government, be-
caufe, by the nature of the thing, for every demefne
that fhall be eftablithed, the fubjet will always be
obliged to pay more, and the fovereign to receive
lefs; in a word, the demefne is neceflary, and the
aliepation is not.

The order of fucceflion is, in monarchies, founded
on the welfare of the ftate; this makes it neceflary
that fuch an order thould be fixed, to avoid the mis-
fortunes, which, I have faid, muft arife in a defpotic
kingdom, where all is uncertain, becaufe all is ar-
bitrary.

The order of fucceffion is not fixed for the fake of
the reigning family ; but becaufe it is the intereft of
the ftate, that it fhould have a reigning family. The
law which regulates the fucceffion of individuals, is
a civil law, whofe view is the intereft of individuals ;

Vor. 1L Q - that
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that which regulates the fucceffion to monarchy, is a
political law, which has in view the welfare and pre-
fervation of the kingdom.

It follows from hence, that when the political law
has eftablithed an order of fucceifion in government,
and this order is at an end, it is abfurd to reclaim the
fucceffion in virtue of the civil law of any nation
whatfoever. One particular fociety does not make
laws for another fociety. The civil laws of the Ro-
mans are no more applicable than any other civil
laws. They themfelves did not make ufe of them,
when they proceeded againft kings: and the maxims
by which they judged kings are fo abominable, thar
they ought never to be revived.

It foliows alfo from hence, that when the political
law has obliged a family to renounce the fucceffion, it
1s abfurd to infift upon the reftitutions drawn from the
civil law. Reflitutions are in the law, and may be
good againft thofe who live in the law: but they are
not proper for fuch as have been raifed up for the
law, and who live for the law,

It is ridiculous to pretend to decide the rights of
kingdoms, of nations, and of the whole globe, by
the fame maxims on which (to make ufe of an ex-
preffion of * Cicero) we fhould determine the right
of a gutter between individuals.

C H A P. XVIIL

The fame Subject continued.

OSTRACISM ought to be examined by the
rules of politics, and not by thofe of the civil law ;
and fo far is this cuftom from rendering a popular
government odious, that it is, on the contrary, ex-

¥ Lib. 1. of Laws.
tremely
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tremely well adapted to prove its lenity. We fhould
be fenfible of this ourfelves, if, while banithment is
always confidered amongft us as a penalty, we are
able to feparate the idea of oftracifm from that of
punithment.

Ariftotle * tells us, it is univerfally allowed, that
this practice has fomething in it both humane and
popular. If in thofe times and places where this
fentence was executed, they found nothing in it that
appeared odious ; is it for us, who fee things at fuch
a diftance, to think otherwife than the accufer, the
judges, and the accufed themfelves ?

And if we confider that this judgment of the peo-
ple loaded the perfon with glory on whom it was
paffed; that when at Athens it fell upon a man
without + merit, from that very moment they ceafed
to § ufe it; we fhall find that numbers of people
have entertained a falfe idea of it; for it was an
admirable law that could prevent the ill confequences
which the glory of a citizen might produce, by load-
ing him with new glory.

C H AP XVII.

That it is neceffary to enquire, whether the Laws which
Jeem contradiftory, are of the fame Clafs.

AT Rome the hufband was permitted to lend his
wife to another. Plutarch tells us this || in exprefs
terms. We know that Cato lent his § wife to Hor-
tenfius, and Cato was not a man to violate the laws
of his country,

<
* Repub, lib. iii. cap. 13.
+ Hyperbolus.  See Plurarch, life of Ariftides.
1 It was found oppofite to the fpirit of the legiflator,
fi Plutarch in his compariion between Lycurgus and Numa,

§ Plutarch life of Cato.
Q.2 On
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On the other hand, a hufband who fuffered his
wife to be debauched, who did not bring her to
juftice, .or who took her again after her * condem=
pation, was punithed, Thefe laws feem to contradict
each other, and yet are not contradi¢tory. The law
which permitted a Roman to lend his wife, was vifi-
bly a Lacedemonian inftitution, eftablifhed with a
view of giving the republic children of a good {pecies,
if 1 may be allowed the term : the other had in view
the prefervation of morals. The firft was a law of
politics, the fecond a civil law,

C H A P XIX.

That we fhould not decide thofe Things by the civil Law,
which ought to be decided by domeftic Latos.

THE law of the Vifigoths enjoins, that the J flaves
of the houfe fhall be obliged to bind the man and
woman they furprize in adultery, and to prefent them
to the hufband and to the judge: a terrible law,
which puts into the hands of fuch mean perfons the
care of public, domeftic, and private vengeance !

This law can be no where proper but in the fera-
glios of the Eaft, where the flave who has the charge
of the inclofure, is deemed an accomplice upon the
difcovery of the leaft infidelity. He feizes the cri-
minals, not fo much with a view to bring them to
juftice, as to do juftice to himfelf, and to obtain a
{crutiny into the circumftances of the a¢tion, in order
to remove the fufpicion of his negligence, -

But, in countries where women are not guarded,
it is ridiculous to fubje¢t thofe who govern the fa-
mily, to the inquifition of their flaves.

¥ Leg. 11, fec. ult. ff, ad leg. Jul. de adulteriis,
1’ Law of the Vifigoths, lib. iii. tit. 4. fect. 6,

‘This
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This inquifition may, in certain cafes, be at the
moft a particular domeflic regulation, but never a
civil law,

C H A P XX.
)

That we ought not to decide by the Principles of the civi
Law, thofe Things which belong to the Lazw of Na-

tions.

LIBERTY confifts principally in hot being forced
to do a thing, where the laws do not oblige : people
are in this ftate, only as they are governed by civil
laws ; and becaufe they live under thofe civil laws,
they are free.

It follows from hence, that princes who live not
among themfelves under civil laws, ate not free;
they are governed by force; they may continually
force, or be forced. From hence it follows, that
treaties made by force, are as obligatory as thofe made
by free confent. When we who live under civil
laws, are, contrary to law, conftrained to enter into
a contraé, we may, by the affiftance of the law, re-
cover from the effets of violence: but a prince, who
is always in that ftate in which he forces, oris forced,
cannot complain of a treaty which he has been com-.
pelled to figr. This would be to complain of his
natural ftate ; it would feem as if he would be a prmce
with refpect to other princes, and as if other prmces
fhould be fubjets with refpect to him; thatis, it
would be comtrary to the nature of things.

C H A P XXI.

That we fhould not decide by political Laws, Things
which belong to the “Law of Nations.

POLITICAL laws demand, that every man be
fabjeét to the natural and civil courts of the coun-

Q3 try
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try where he refides, and to the cenfure of the fove-
reign.

The law of nations requires, that princes fhall fend
ambafladors ; and a reafon drawn from the nature of
things does not permit thefe ambaffadors to depend
either on the fovereign to whom they are fent, or on
his tribunals. They are the voice of the prince who
fends them, and this voice ought to be free ; no ob-
ftacle thould hinder the execution of their office ; they
may frequently offend, becaufe they fpeak for a man
entirely independent ; they might be Wrongfully ac-
cufed, if they were liable to be punifhed for crimes ;
if they could be arrefted for debts, thefe might be
forged. Thus a prince, who has naturally a bold and
enterprizing fpirit, would fpeak by the mouth of
a man who had every thing to fear. We muft then
be guided, with refpe¢t to ambafladors, by reafous
drawn from the law of nations, and not by thofe de-
rived from political law. But if they make an ill ufe
of their reprefentative character, a ftop may be put to
it by fending them back. They may even be accufed
before their maﬁer, who becomes either their judge
or their accomplice.

C H A P. XXIL
The unbappy State of the Ynca Athualpa.

THE principles we have juft been eftablithing,
were cruelly violated by the Spaniards. The Ynca
Athualpa # could not be tried by the law of nations ;
they tried him by political and civil laws; they ac-
cufed him for putting to death fome of his own fub-
jeéts, for having many wives, &c. and to fill up the

# Sec Garcilaflo de Ia Vega.
meafure
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meafure of their ftupidity, they condemned him, not
by the political and civil laws of his own country, but
by the political and civil laws of theirs.

CH A P XXI1I.

That when, by fome Circumflance, the political Law
becomes deflructive to the State, we ought to decide by
Such a political Law as will preferve it, which fome-
times becomes a Law of Nations.

WHEN that political law which has eftablithed in
the kingdom a certain order of fucceffion, becomes
deftru@tive to the body politic for whofe fake it was
eftablithed, there is not the leaft room to doubt but
. another political law may be made to change this
order; and fo far would this law be from oppofing
the firft, it would in the main be entirely conformable
to it, fince both would depend on this principle, that,
THE SAFETY OF THE PEOPLE IS THE SUPREME
LAW.

I have faid *, that a great flate becoming acceflory
to another, is itfelf weakened, and even weakens the
principal. ‘Weknow, that it is for the intereft of the
ftate to have the fupreme magiftrate within itfelf,
that the public revenues be well adminiftered, and
that its {pecie be not fent abroad to enrich another
country. It is of importance, that he who is to
govern, has not imbibed foreign maxims: thefe are
lefs agreeable than thofe already eftablithed. Befides,
men have an extravagant fondnefs for their own laws
and cuftoms : thefe conflitute the happinefs of every
community ; and, as we learn from the hiflories of
all nations, are rarely changed without violent com-
motions, and a great effufion of blood.

* Seebook 5. chap. 14. book 8. chap. 16, ‘17, 18, 19, and zo, book g,
chap. 4, §, 6, and 7, and book 10, chap, g and 10.

Q4 It
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It follows from hence, that if a great fate has to
its heir the pofleflor of a great ftate, the former may
reafonably exclude him, becaufe a change in the order
of fucceffion muft be of fervice to both countries,
Thus a law of Ruffia, made in the beginning of the
reign of Elizabeth, moft wifely excluded from the
pofieflion of the crown, every heir who poflefled an-
other monarchy ; thus the law of Portugal difqualifies
every ftranger, who lays claim to the crown by right -
of blood.

But if a nation may exclude, it may with greater
reafon be allowed a right to oblige a prince to re-
nounce. If the people fear that a certain marriage
will be attended with {fuch confequences as fhall rob
the pation of its dependence, or difmember fome of
its provinces, it may very juftly oblige the contractors
and their defcendants to renounce all right over them ;
while he who renounces, and thofe to whofe pre-
judice he renounces, have the lefs reafon to complain,
as the ftate might originally have made a law to ex-
clude them.

CHADP XXI1V.

That the Regulations of the Police are of a different Clafs
: Jrom other civil Laws.

THERE are criminals, whom the magiftrate pu-
nithes, there are others whom he reproves. The
former are fubje¢t to the power of the law, the latter
to his authority . thofe are cut off from fociety ; thefe
they oblige to live according to the rules of fociety.

In the exercife of the police, it is rather the magi-
firate who punifhes, than the law; in the fentence
paft on crimes, it is rather the law which punithes,
than the magiftrate. The bufinefs of the police confifts

n
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in affairs which arife every inftant, and are com-
monly of a trifling nature: there is then but little
need of formalities. The altions of the police are
quick ; they are exercifed over things which return
every day; it would be therefore improper for it to
infli¢t fevere punithments. It is continually employed
about minute particulars ; ‘great examples are there-
fore not defigned for its purpofe. It is governed ra-
ther by regulations than laws ; thofe who are fubject
to its jurifdiction, are inceflantly under the eye of the
magiftrate : it is therefore his fault if they fall into
excefs. Thus we ought not to confound a flagrant
violation of the laws, with a fimple breach of the
police ; thefe things are of a different order.

From hence it follows, that the laws of an Italian
* republic, where bearing fire-arms is punifhed as a
capital crime, and where it is not more fatal to make
an ill ufe of them, than to carry them, is not agree-
able to the nature of things.

It follows, moreover, that the applauded action of
that emperor, who caufed a baker to be impaled
whom he found guilty of a fraud, was the ation of
a fultan, who knew not how to be juft without com-
mitting an outrage on juftice.

C H A P XXV.

That we fhould not follow the general Difpofition of the
civil Law, in Things which eught to be fubjett to par-
ticular Rules drawon from their oton nature.

IS it a good law, that all civil obligations paffed
between failors in a fhip in the courfe of a voyage
fhould be null ? Francis Pirard 1 tells us, that in his
time it was not obferved by the Portuguefe, though

¥ Venice, 4+ Chap. xiv. p. 12,
2 1t
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it was by the French. Men who are together only
for a thort time ; who have no wants, fince they are
provided for by the prince ; who have only one objet
in view, that of their voyage ; who are no longer in
fociety, but are only the inhabitants of a fhip, ought
not to contract obligations that were never introduced,
, but to fupport the burthen-of civil fociety.

In the fame {fpirit was the law of the Rhodians,
.made at a time when they always followed the coafts;
it ordained, that thofe who during a tempeft ftaid ih
a veflel, thould have thip and cargo, and thofe who
quitted it thould have nothing.

B O O K XXVIL

OF THE ORIGIN AND REVOLUTIONS OF THE ROMAN
LAWS ON SUCCESSIONS,

CHAP L

HIS affair derives its eftablifhment from the

moft diftant antiquity ; and to penetrate to its
foundation, permit me to fearch among the firft laws
of the Romans, for what, I believe, nobody yet has
been fo happy as to difcover.

We know that Romulus * divided the land of his
little kingdom among his fubjeéts ; it feems to me,
that from hence the laws of Rome on fucceffions were
derived.

The law of the divifion of lands made it necefary,
that the property of one family fhould not pafs into

* Dionyf, Halicar, lib. ii. ¢, 3. Platarch’s comparifon between Numa and

Lycurgus, .
4 another :
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another : from hence it followed, that there were
but two orders of heirs eftablithed by law ¥, the
- children and all the defcendants that lived under the
power of the father, whom they called fui heredes,
or his natural heirs; and, in their default, the neareft
relations on the male fide, whom they called agnati.

It followed likewife, that the relations on the fe-
male fide, whom they called cognati, ought not to
fucceed ; they would have conveyed the eftate into
another family, which was not allowed.

From thence alfo it followed, that the children
ought not to fucceed to the mother, nor the mother
to her children ; for this might carry the eftate of one
family into another. Thus we fee them excluded
+ by the law of the Twelve Tables; it called none
to the fucceffion but the agrati, and there was no
agnation between the fon and the mother.

But it was indifferent whether the fuus beres, or,
in default of fuch, the neareft by agnation, was male
or female ; becaufe, as the relations on the mother’s
fide could not fucceed, though a woman who was an
heirefs thould happen to marry, yet the eftate always
returned into the family from whence it came. On
this account, the law of the T'welve Tables does not
diftinguith, whether the perfon § who fucceeded was
male or female.

This was the caufe, that though the grand-children
by the fon fucceeded to the grandfather, the grand-
children by the daughter did not fucceed ; for, to
prevent the eftate from paffing into another family,

* Aft fi inteftatd moritur cui fuus hzres nec extabit, agnatas proximus
familiam habeto, Fragment of the law of whe Tavelve Tables in Ulpién, the
laft title.

t See the Fragm. of Ulpian, &&. 8. tit. 26, Inf, tit. 3. in proemio ad
S. C. Tertullianum,

1 Paulus, lib.iv, fent. tit, 8. fedt..3,
she
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the agnati were preferred before them. Hence the
daughter, and not her * children, fucceeded to the-
father.

Thus amongft the primitive Romans, the women
fucceeded, when this was agreeable to the law of the
divifion of lands; and they did not fucceed, when
this law might fuffer by it.

Such were the laws of fucceffion among the primi-
tive Romans; and as thefe had a natural dependence
on the conftitution, and were derived from the divi-
fion of lands, it is eafy to perceive, that they had not
a foreign original, and were not of the number of
thofe brought into the republic by the deputies fent
into the cities of Greece.

Dionyfius Halicarnaffeus tells us<-, that Servius
Tullius finding the laws of Romulus and Numa on
the divifion of lands abolithed, he reftored them, and
made new ones, to give the old a greater weight.
We cannot therefore doubt, but that the laws we
have been fpeaking of, made in confequence of this
divifion, were the work of thefe three Roman legif-
lators.

The order of fucceffion having been eftablifhed in
confequence of a political law, no citizen was al-
lowed to break in upon it by his private will; that
is, in the firft ages of Rome, he had not the power
of making a teftament. Yet it would have been
bard to deprive him, in his laft moments, of the
friendly commerce of kind and beneficent actions.

They therefore found a method of reconciliating,
in this refpeét, the laws with the defires of the indi-
vidual. He was permitted to difpofe of his fubftance
in an affembly of the people; and thus every tefta-
ment was, in fome fort, an aét of the legiflative

power.
* Inft. tit. lib. 3. § Lib. iv. page 276.

The
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The law of the Twelve Tables permitted the per-
fon who made his will, to chufe which citizen he
pleafed for his heir. The reafon that induced the
Roman laws fo firictly to reftrain the number of thofe
who might fucceed ab inteffato, was the law of the
divifion of lands; and the reafon why they extended
fo widely the power of the teftator, was, that as the
father might * fell his children, he might with
greater reafon deprive them of his fubftance, Thefe
~were therefore different effeéts, fince they flowed from
different principles; and fuch is, in this refpect, the
fpirit of the Roman laws.

The ancient laws of Athens did not fuffer g citizen
to make a will. Solon 4+ permitted it,” with an ex-
_ceprion to thofe who had children : and the legiflators
of Rome, filled with the 'idea of paternal power,
allowed the making a will even to the prejudice of
their children. It muft be confefled, that the ancient
laws of Athens were more confiftent than thofe of
Rome. The indefinite permiffion of making a will,
which- had been granted to the Romans, ruined by
little and lirtle the political regulation on the divifion
of lands : it was the principal thing that introduced
the fatal difference between riches and poverty : many
fhares were united in the fame perfon ; fome citizens
had too much, and a multitude of others had nothing.
Thus the people being continually deprived of their
thares, were inceflantly calling out for a new diftri-
bution of lands. They demanded it in an age when
the frugality, the parfimony, and the poverty of the
Romans, were their diftinguifhing chara&eriftic ; as

¥ Dionyfius Halicarnaffeus proves, by a law of Numa, that the law which
permitted a father to fell his fon three times, was made by Romulus, and not
by the Decemvirs, lib. 2.

1 Sex Plutarch’s life of Solon,

well
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well as at a time when their luxury was become ftill
‘more aftonifhing. _

Teftaments being properly a law made in the af-
fembly of the people, thofe who were in the army
were thereby deprived of a teftamentary power. The
people therefore gave the foldiers the privilege * of
‘making before their companions, the difpofitions
‘which 4 thould have been made before them.

The great aflembly of the people met but twice a
year ; befides, both the people and the affairs brought
before them were increafed : they therefore judged it
convenient to permit all the citizens to make their
1 will before fome Roman citizens of ripe age, who
were to reprefent the body of the people: they took
five || citizens, in whofe prefence the inheritor § pur-
«chafed his family, that is, his inheritance of the tef-
taftor ; another citizen brought a pair of fcales to
weigh the value; for the Romans *¥, -as yet, had no
money.
< To all appearance thefé five citizens were to repre-
fent the five clafles of the people; and they fet no
value on the fixth, as being compofed of men who
had no property.

We ought not to fay, with Juftinian, that thefe
fales were merely imaginary; they became, indeed,
imaginary in time, but were not fo originally. Moft
of the laws which afterwards regulated wills, were

* This teflament, called in procindu, was different from that which they
ftiled military, which was cftablithed only by the conftitutions of the emperors.
Leg. 1. ff. de militari tefiaments. ‘This was one of the artifices by which they
cajoled the foldiers,

+ This teftament was not in writing, and it was without formality, fine
libra & 1abulis, as Cicero fays, 1ib. 1. de Oratore.

{ Infiitut, lib. 2. tit. 10, fe&. 5. Aulus Gellius, lib. 15. cap, 27. They
ealled this form of teftament per 25 & libram.

J| Ulpian, tit, x. fect. 2. § Theoph. inft. Iib, ii. tit. 10.

** T. Livy. lib, 4. snondum argentum fignatum erar. He fpeaks of the time
of the fiege of Veii. .

built
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built on the reality of thefe fales: we find fufficient
proof of this in the fragments of Ulpian*, The deaf,
the dumb, the prodigal, could not make a will ; the
deaf, becaufe he could not hear the words of the buyer
of the inheritance ; the dumb, becaufe he could not
pronounce the terms of nomination ; the prodigal,
becaufe as he was excluded from the management of
all affairs, he could not fell his inheritance. I omit
any farther examples.

Wills being made in the aflembly of the people,
were rather the a&ts of political than of civil laws, a
public rather than a private right ; from whence it
followed, that the father, while his fon was under
his authority, could not give him leave to make a
will.

Amongft moft nations, wills are not fubje& to
greater formalities than ordinary contracts: becaufe
both the one and the other are only expreflions of the
will of him who makes the contra&, and both are
equally a private right. But, among the Romans,
where teftaments were derived from the public law,
they were attended with much greater formalities ,
than other affairs ; and this is ftill the cafe in thofe
provinces of France, which are governed by the
Roman law.

Teftaments being, as I have faid, a law of the
people, they ought to be made with the force of a
command, and in fuch terms as are called direi? and
imperative {. Hence a rule was formed, that they
could neither give nor tranfmit an inheritance, with-
out making ufe of the imperative words : from whence
it followed, that they might very juftly in certain
cafes make a fubflitution||; and ordain, that the

* Tit, xx. fedt. 13. 4 Inftit, lib, ii, tit, 10, fe@, 3.
1 Let Titius be my heir,

} Vulgar, pupillary, and exemplary,
inhe.
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inheritance fhould .pafs to another heir ; but that they
could never make a fiduciary bequeft *, that is, charge
any one in terms of intreaty to refore an inheritance,
or a part of it, to another.

" When the father neither inftituted his fon his heir,
nor difinherited him, the will was annulled ;¢ butwn:
was valid, though he did not difinherit his daughter,
nor inflituted her his heirefs, The reafon is plain:
when he neither inftituted nor difinherited his fon, he
did an injury to his grandfon, who might have fuc-
eceded ab inteflato to his father ; but in neither infli-
tuting nor-difinheriting his daughter, be did no injury
to his daughter’s children, who could not fucceed
ab inteflato to their mother +, becaufe they were nei-
ther fui heredes nor agnati. :

"'The laws of the ancient Romans concerning-fuc-
ceffions being formed with the fame {pirit :which
difated the divifion of lands, did not {ufficiently re-
ftrain the riches of women; thus a door was left open
to luxury, which is always infeparable from this fort
of opulence. Between the fecond and third -Punic
war, they began to perceive the evil, and made the
Voconian  law : but as they were induced to this by
the moft important confiderations ; as but few..mo-
numents have reached us that take notice of this law}
and as it has hitherto been fpoken of in a moft: con-
fufed manner, I fhall endeavour to clear it up,

* Avguftus, for particular reafons, firft began to authorife the fiduciary
bequeft, which in the Roman law was called fidei commiffum. Inft. lLib. ii,
tit., 23, mprmﬂmw

4 -Ad liberos matris inteftatz hareditas, lib. 12. tab, non pcrunebat, quia
feeminz fuos hzeredes non habent, Ulpian, fragm. tit. 26, feit. 7.

1 It was propofed by Quintus Voconius, tribune of the people. See Cicero’s
fecond oration againft Verres. In the Epitome of T, Livy, lib 4%, we ﬂmuld
fead Vogonjus, inftead of Volummus. .

Cicero
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Cicero has preferved a fragment, which forbids
the infiituting a woman an * heirefs, whether fhe
was married or unmarried.

The ‘Epitome of Livy, where he fpeaks of this
law, fays 4 no more: it appears from § Cicero and
St. Auguftin, that the daughter, though an only
child {|, was comprehended in the prohibition.

Cato the elder § contributed all in his power to get
this law pafled. Aulus Gellius cites a fragment *¥ of
a-fpeech, which he made on this occafion. By pre-
venting' the fucceffion of women, his intent was to
take away the fource of luxury : as by undertaking
the defence of the Oppian law, he intended to put a
ftop to luxury itfelf.

In the Inftitutes of Juftinian ++ and Theophilus {1,
mention 'is made of a chaprer of the Voconian law,
which limits the power of bequeathing. In reading
thefe authors, every body would imagine, that this
chapter was made to prevent the inheritance from
being fo exhaufted by legacies, as to render it un-
worthy of the heir’s acceptance. But this was not
the fpirit of the Voconian law. We have juft feen,

~-that they had in view the hindering women from in-
heriting an eftate. The article of this law, which
fet bounds to the power of bequeathing, entered into
this view: for if people had been poffefled of the
liberty to bequeath as much as they pleafed, the
women might have received as legacies, what they
could not receive by fucceffion.

* Sanyit ., ... ne quis heeredem virginem neve mulierem faceret.  Cicero's
Jecond oration againfp Perres,
% Legem tulit, ne quis hzredem mulierem inftitueret, b, 41,

3 Second Oration againft Verres, || Of the city of God, lib. 3¢
§ Epitome of Livy, lib, go.- *# Lib, xxvii, cap. 6.
++ Taftit, lib. ii. tit, 22, 11 Ihid

Vor. II, R The
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The Voconian law was made to hinder the women
from growing too wealthy ; for this end it was ne-
ceflary to deprive them of large inheritances, and not
of fuch as were incapable of fupporting luxury. The
law fixed a certain fum, to be given to the women
whom it deprived of the fucceffion. Cicero #, from
whom we have this particular, does not tell us what
was the fum; but bv Dio  we are informed, it was
a hundred thoufand fefterces.

The Voconian law was made to regulate opulence,
not to lay a reftraint upon poverty ; hence Cicero
informs us, that it related only to thofe whofe names
were regittered in the cenfors books.

This furnithed a pretence for eluding the law : it is
well known that the Romans were extremely fond of
fet forms ; and we have already taken notice, that it
was the {pirit of the republic to follow the letter of the
law. There were fathers who would not give in their.
names to be enrolled by the cenfors, becayfe. they. .
would have it in their power to leave the fucceffion to
adaughter : and the praetors determined, that this was
no violation of the Voconian law, fince it was not
contrary to the letter of it.

One Anius Afellus had appointed his daughter his,
fole heir and executrix. He had a right to make this-
difpofition, fays Cicero||; he was not reftrained by
the Vocouian law, fince he was not included in the
cenfus. Verres, during the time of his pratorfhip,
had deprived Anius’s daughter of the fucceffion ; and .
Cicero maintains that Verres had been bribed, othet-

* Nemo cenfuit, plus Fadiz dandum, quam poflet ad ecam lege Voconiz
pervenire.  De finibus boni & mali, lib. 6.

+ Cum lege Voconia mulieribus prohiberetur, ne qua ma_;otcm centum
millibus nummum hzreditatem poflet adire, lib. 6.

1 Qui cenfus effet,  Second Oration againft Verres.
|| Cenfus non erat.  Ibid,

wile
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wife "'he ‘would not have annulled a difpofition which
all ‘the other preetors had confirmed.

“¥Whar kind of citizens then muft thofe have been,
who were not regiftered in the cenfus, in which all
the freemen of Rome were included? According to
thé inflitution of Servius Tullius, mentioned by Dio-
nyfius of Halicarhaflus *, every citizen not enrolled in
the cenfus became a flave: even Cicero himfelf +
obferves, that fuch a man forfeited his-liberty: and
the famé thing’ is affirmed by Zonaras. There muit
have been therefore a difference between not being in
the cenfus according to the fpirit of the Voconian law,
dnd pot being in it according to the fpirit of Servius
Thullius’s Inftitutions. "

" They whofe names were not regiftered in the five
firft ¢laffes, in which the inhabitants ranked in pro-
portion to their fortunes, were not comprized in the
cenfus } according to the fpirit of the Voconian law 3
they who were not enrolled in one of thefe fix claffes,
or who were not ranked by the cenfors among fuch “as
were called wrarii, were not included in the cenfus,
according to the fpirit of Servius’s Inflitutions. Such
was the force of nature, that to elude the Voconian
law;, fathets fubmitted to the difgrace of being con-
founded inthe fixth clafs with the proletarii and capite
cenfiy ot perhaps to have their names entered in the
Gerites tabule ). o

We have elfewhere obferved, that the Roman laws
did not admit of fiduciaty bequefts. The hopes of
evading the Voconian law were the caufe of their bein
introduced : they inftituted an heir qualified by the
law, and they begged he would refign the fucceffion

* Lib.ive _ % In orationepro Qmecina, .

T Thele five firft claffes were fo confiderable,-that authors fometimes men-
tion no more than five,

[l In Caritum tabulas referri ; wrarits fieri,

Rz to
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. to a perfon whom the law had excluded: this new
method of difpofition was productive of very different
effe@s. Some refigned the inheritance ; and the con-
du&t of Sextus Peduceus* on an occafion of this
nature was very remarkable. A confiderable fuce
ceffion was left him, and nobody living knew that be
was defired to refign it to another; when he waited
upon the widow of the teftator, and made over to
her the whole fortune belonging to her late hufband.
Others kept pofleffion of the inheritance ; and here
the example of P. Sextilius Rufus is alfo famous,
having been made ufe of by Cicero+ in his difputa-
tions againft the Epicureans. ¢ In my younger days,
¢ fays he, T was defired by Sextilius to accompany
¢ him to his friends, in order to know whether he
¢ ought to reftore the inheritance of Quintus Fadius
¢ Gallus to his daughter Fadia. There were feveral
¢¢ young people prefent, with others of more maturity
¢ and judgment ; and not one of them was of opinion
¢ that he thould give more to Fadia, than the lady
““ wag intitled to by the Voconian law, In confe-
¢¢ quence of this, Sextilius kept pofleflion of a fine
¢ eftate, of which he would not have retained a fingle
¢ feftercius, had he preferred juitice to udlity. It
¢ is poffible, added he, that you would have refigned
¢¢ the inheritance: nay, it is poffible that Epicurus
¢¢ himfelf would have refigned it; but you would
¢ not have acted according to your own principles.”
Here I fhall paufe a little to refle&t.
It is a misfortune inherent to humanity, that legif-
lators thould be fometimes obliged ‘to enaét laws re-
ugnant to the dictates of nature: fuch, was the
oconian law. The reafon is, the legiflature confiders
the fociety rather than the citizen, and the -citizen

* Cjcero, dz finib, boni et mali, Lib, Zu 1- 'lbid.A .
rather
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rather than the man. The law facrificed both the
citizen and the man, and direfted its views to the
profperity of the republic. Suppofe a perfon made a
fiduciary bequeft in favour of his daughter; the law
paid no regard to the fentiments of nature in the
father, nor to the filial piety of the daughter; all it
had ‘an eye to, was the perfon to whom the bequeft
was made in truft, and who on fuch an occafion found
himfelf in a terrible dilemma. If he reftored the

eftate, he was a bad citizen ; if he kept it, he was a

bad man, None but good-natured people thought of

eluding the law ; and they could pitch upon none but

‘honeft men to help them to elude it; for a truft of

this kind requires a triumph over avarice and inor-
. dinate pleafure, which none but honeft men are like

to obtain. Perhaps in this light to look upon them

as bad citizens, would have favoured too much of

feverity. It is not impoffible but the legiflator car-
~ ried his point in a great meafure, fince his law was of
fuch a nature, as obliged none but honeft men to
elude it.

- At the time when the Voconian law was paffed,
the Romans ftill preferved fome remains of their an-
cient purity of manners. Their confcience was fome-
times engaged in favour of the law; and they were
made to fwear they would obferve it*: fo that ho-
nefty, in fome meafure, was fet in oppofition againft
itfelf. But latterly their morals were corrupted to
fuch a degree, that the fiduciary bequefts muft have
had lefs efficacy to elude the Voconian law, than that
very legiflator had to enforce its obfervance,

The civil laws were the deftru@ion of an infinite
number of citizens. Under Auguftus, Rome was
almott deferted : it was neceffary to repeople it. They
* Scxtilive faid he bad fworn to obferve it Cic, de finibus boni & mali,
4ib, 2. ’

R3 made

o
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made the Papian laws, which omitted nothing that
could encourage * the citizens to marry, and procreate
chxldrep One of the prmcnpal means was to in-
creafe 4, in favour of thofe who gave into the views
of the law, the hopes of being heirs, and to diminith
the expecations of thofe who refufed; and as the
Voconian law had rendered women mcapab]e of fuc-
ceeding, the Papian law, in certain cafes, dxfpenfed
with this prohlbmon.

Women I, efpecially thofe who had ch;ldren, were
rendered capable of receivipg in virtue of the will of
their hufbands; they even might, when they had
chlldren, re»exve in virtue of the will of ﬁrangers.
(All this was in diret oppoﬁtmn to the regulations of
the Voconian law : and yet it is remarkable, that the
{pirit of this law was not entircly abandoned. For
example, the Papian law, which permitted a man
who had one child]|, to receive an entire inberitance
by the will of a ftranger, granted the fame favour to
the wife only when the had three children §.
© It muft be remarked, that the Papian law did not
render the women who had three children capable of
fucceeding, except in virtue of the will of ftrangers ;
and that with refpet to the fucceffion of relations, it
left the ancient laws, and particularly ** the Voco-
nian, in all their force. Ryt this did not long
fubfift,

Rome, corrupted by the riches of every pation, had
ﬁhanged her manners ; the putting a ﬁoP to the luxury

. x See w"at has been fald in book xxiii. chap. =1. .

+ The fame diference occurs 'in ‘feveral reguiations of the Papian law. Sec
the Fragments of Uipian, {=ct. 4, 5, and 6.

1 See Fragm. of Ulpian, dit. 15. feét. 16,

]‘ Quod tibi filiolus, vel ﬁLa nafcitur ex me,

Jura Parentic habes; propter me feriberis haeres. Furvenal, Sat. 9,

§ See law g. C. Theod. de bomz proferipterum, & Dio, Jib, 5. See the
Fragm. of Ulpian, tit. laft, fe&. 6. and tit, 29. fedt. 3

*¥ Frag. of Ulpian, tit. 16, fe€t, 1. Sozomenus, ub 1. ¢ap. 9.

of
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of women was no longer minded. Aulus Gellius,
who lived under * Adrian, tells us, that in his time
the Voconian law was almoft abolithed ; it was buried
under the opulence of the city. Thus we find in the
“fentences of Paulus -, who lived under Niger, and
in the fragments of Ulpian §, who was in the time of
Alexander Severus, that the fifters on the father’s fide
might fucceed, and that none but the relations of a
more diftant degree were in the cafe of thofe prohi-
bited by the Voconian law.

The ancient laws of Rome began to be thought
fevere, The prztors were no longer moved but by
reafons of equity, moderation, and decorum.

We have feen, that by the ancient laws of Rome
mothers had no fhare in the inheritance of their chil-
dren. The Voconian law afforded a new reafon for
their exclufion. But the emperor Claudius gave the
mother the fucceffion of hetr children as a confolation
for her lofs, The Tertullian fenatus confultum,
made under Adrian||, gave it them when they had
three children, if free women ; or four, if they were
freed women. It is evident, that this decree of the
fenate was only an extenfion of the Papian law, which
in the fame cafe had granted to women the inheri-
tances left them by firangers. At length Juftinian §
favoured them with the fucceffion independently of
the number of their children.

The fame caufes which had debilitated the law
againft the fuccefion of women, fubverted that by
degrees which had limited the fucceffion of the reja-
tions on the woman’s fide. Thefe laws were ex-

¥ Lib, xx. cap, 1. + Lib. iv, tit, 8, fedt. 3.
1 Tit. 26. fect., 6.

}l That is, the emperor Pius, who changed his name to that of Adrian by
gdoption,
§ Lib, ii. ccd. de jure liberorum, Inflit. tits 3. fec, 4. de fenatus confult,

R4 tremely



248  THE SPIRIT OF LAWS. Boox XXVAL"

tremely conformable to the fpirit of a good republic,
where they ought tg bave fuch an influence, as to
prevent this fex from rendering either the poffeffion,
or the expeltatipn, of wealth,. an inflrument of luxury, ..
Onthe contrary, . the luxury of a.monarchy rendering
_marriage expenf' ive and_coftly, it ought to be there
encouraged, both by.the riches which women may
beftow, and by the hope of the inheritances it is in
their power to procure. Thus when monarchy was.
eftablifhied at Rome, the whole fyftem of fucceffions
was cnanged The preetors called the relations of
the woman’s fide in default of thofe of the male fide ; 3
though by the ancient laws, the relations of the
womap’s fide were never called. The Orphitian fena-
tus confultum called children to the fucceffion of their
mother ; and the emperors Valentinian ¥, Theodofiug,
and Arcadius, called the grandchlldr\n by the daugh- .
ter, to the fucceffion of the grandfather, -In fhort,
the emperor Juftinian+ lefr not the leaft veflige of
the ancient rxght of , fucceffions : he eftablithed three
orders-of heirs, the defcendants the afcendants, and
the collaterals, without any difiin&ion - between -the -
males and females, between .the relations on the
woman’s. fide, and thofe on the male ﬁde 5 and abro~ .
gated.all of this .kiad, which were, fiill i in force : he
belieyed,. that he, followed nanyie even in deviating
from ,what he called the embarraffinents of the an.
c1entijpn£prudence. cL S

¢ be ix. Eod de !ms & legxumu haredibus,
# L;B xiv. cad. de fuis & legitimis baredibus, & Nov. 318, & 127.
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Different Charalter of the Laws of the feveral People
©i of Germany. -

.. FTER the Franks had quitted their own coun-
A try, they made a compilement of the Salic laws,
with- the affiftance of * the fages of their own nation,
The tribe of the Ripuarian Franks having joined itfelf
under Clovis  to that of the -Salians, preferved -its
own. cuftoms.;..and Theodoric t king of Auftrafia
ordéred them to be reduced into writing.- He col-
le€ked likewife: || the cuftoms of thofe Bavarians and
Germans-who were dependent on his kingdom. - For
Germany having been weakened by the migration of
fuch -a- multitude of people, the Franks, after ton-
quering all- before them, made a-retrograde -miarch,
and extended their dominion into the forefts of ‘théir:
anceftors, Very likely the Thuringian code § was

# Sece the prologue to the Salic law. ‘M, Leibnitz fays, in his treatife of
the origin of the Franks, that this law was made before the reign of Clovis :
but it could not be before the Franks had quitted Germany, for at that time
~$hey did not underftand the Latin tongue.

+ Sce Gregory of Tours,

1 Sec the prologue to the law of the Bavarians, and that to the Salic.
Jaw, Il Ibid.

§ Lex Angliorum Werinorum, hoc eft Thuringorum,

“

given
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given by the fame Theodoric, fince the Thuringians
- svere alfo his fubjefts.  As the Frifians were fubdued
“by Charles Martel and Pepin, their * law cannot be
- pwior to thofe princes. - Charlemain, the firft that ve-
duced the Saxons, gave .them the law flill extant ;
and we need only read thefe two laft codes,.to be
convinced they came from the hands of conquerors.
As foon as the Vifigoths, the Burgundians, and the
Lombards, had founded their refpective kingdoms,
they reduced their laws into wriring, not with an
intent of obliging the vanquifhed nations to conform
to their cuftoms, but with a deﬁfrn of followmg them
- themlelves.
There is an admirable ﬁmphctty in the Salic and
Ripuarian laws, as well as in thofe of the Alemans,
- Bavarians, Thuringians, and Frifians. They breathe
an original coarfenefs, and a fpirit which no change
or corruption of manners had weakened. They re-
ceived but very few alterations, becaufe ‘all thofe
people, except the Franks, remained in Germany.
Even the Frapks themfelves laid there the foundation
of a great part of their empire ; {o that they had none
but German laws. The fame cannot be faid of the
Jaws of the Vifigoths, of the Lombards and the Bur-
gundians ; their charalter confiderably altered from
the great change which happened in the charalter of
" thofe people, after they had fettled in their new habz-
. tations.

The kingdom of the Burgundians did not laft lonv
enough to admit of great changes in the laws of the
conquering nparion. (Jundebald and Sigifmond, who
_ collected theic cuftoms, were almoft the laft of their
kings. The laws of the Lombards received additions
rather than changes. The laws of Rotharis were

* They did not know how to write,

follg ved
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- followed by thofe of Grimoaldps, Luitprandus,
Rachis and Aftulphys; but did not affume a new
form. It was not fo with the laws of the Vifigoths*;
.their kings new- -moulded them, and had them alfa
new-moulded by the clergy.

. The kings indeed of the firft race firuck out of +
phe Salic and Ripuarian laws, whatever was abfolutely
inconfiftent with Chriftianity ; but left the main part
untouched. This cannot be faid of the laws of the
Vifigoths.

%13 laws of the Burgundians, and efpecially thofe
of the Vifigoths, admitted of corporal punithments:
thefe were not tolerated § by the Salic and Ripuarian
laws ; they preferved their character much better.

The Burgundians and Vifigoths, whofe provinces.
were greatly expofed, endeavoured to conciliate the
affections of the ancient inhabitants, and to give them
the moft impartial civil laws || ; but as the kings of
the Franks had eftablifhed their power, they had no
fuch § confiderations.

-The Saxons, who lived under the dominion of the
F ranks, were of an intractable temper, and prone to
revolt. . Hence we find in their #* laws the {everities
of a conqueror, which are not to be met with in the
other codes of the laws of the Barbarians,

* They were made by Euric, and amended by Leovigildus, See Iﬁdorusl
chronicle. Chaindsfuinthus and Recefluinthus reformed them. Egigas ordered
the code now extant to be made, and commiffioned bithops for that purpofe:
neverthelefs, the laws ¢f Chaindafuinthus and Recefluinthus were preferved, a¢
#ppears by the fixth council of Toledo.

+ See the prologue to the law of the Bavarians,

{ We'find a few only in Childebert’s decree, .

il See the prolozue to the code of the Burgundians, and the code itfelf, efpe-
cially the 12th. tit, fet. 5. and tit, 38. See alfo Gregory of Tours, book iis
¢hap. 33. and the code of the Vifigoths,

§ See Jower down, chap. 3.

*¥ See ch, 2¢ fe}. 8, and g, and ch, 4. fe&. 2 2nd 7. .

, We

~
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" We fee the fpirit of the German laws in the pecu-
+piary  punithments, and the fpirit of a conqueror in
‘thofe of an affli&tive nature. ‘

The crimes they ‘commit in their own country are
fubject to corporal punifbment ; and the fpirit of the
WGerman laws i5 followed only in the punithment of
-crimes commitred ‘beyond the extent of their own
territory. ’ -

They are plainly told, that their crimes fhall meet
with no mercy, and they are refufed even the afylum
of churches.

‘Thebithops had an immenfe authority at the court

of the Vifigoth kings; the moft important affairs
being debated in- councils. ~ All ‘the maxims, prin-
~ciples, and views of the prefent inquifition, are owing
‘o the code of the Vifigoths ; and the monks have only
-copied againft the Jews, the Jaws formerly enaéted by
bithops. - - :

In-other refpets the laws of Gundebald for'the
Burgundians feem pretty judicious ; and thofe of Ro-
tharis, and of the other Lombard princes, are fill
more fo. But the laws of the Vifigoths, thofe, for
“inftance, of Recefluinthus, Chaindafuinthus, and Egi-
-gas,  dre ‘puerile, ridiculous, and foolith ; they attain

‘not their end; they are ftuft with rhetoric, and vaid
“of fenfe ; frivolous in the fubftance, and bombaftic in
“the’ ttile. '

C H A P 1L .
That the lazys o the Barbarians were all perfonal.

IT is a diftinguithing charalter of thefe laws of the
Barbarians, that they were not confined to a certain
diftri€t; the Frank was tried by the law of the Franks,
“the Aleman by that of the Alemans, the Burgundian
by
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by that of the Burgundians, and the Roman by the.
Roman, law : nay, fo far were the conquerors in thefe.
days from reducing their. laws to an uniferm fyftem.
or body, that they did not even think of becoming
Jegiflators to the people they had conquered.

The original of this I find in the manners of the
Germans. .. Thefe people were parted afunder by
marthes, lakes, .and forefts; and Cefar # obferves,
they were fond of fuch feparations. Their dread of
the , Romans brought about- their reunion; apd yet
each individual among’ thefe mixt people.was fiill to.
be tried by the eftablifhed cuftoms of his own nation. -
Each tribe apart was free and independent ; and when
they came to be intermixt, the independency ftill con~
tinued ; the country was common, the government
peculiar ; the territory the fame, and the nations dif-
ferent. 'The fpirit of perfonal laws prevailed therefore.
among thofe people before cver they fer out from their
own homes, and they carried it withthem into the:
conquered provinces.

iWe find this cuftom eftablifhed in the formula s of
Marculfus +, .in the codes of the laws of the barba-
rians,. but _chiefly in the law of the. Ripuarians § and
the decrees of the kings of the firft race ||, from whence
the capitalaties on .that fubjet in the.fecond § race
were derived. The children ++ followed the-laws, of
their father, the -wife 1% that of her hufband, the
widow ||[| came back to her own original law, and
the freedman §§ was _under that of his patron. Befides,

* De bello Gallice, lib. 6. 4+ Lib. i. formul. 8. 1 Chap. 7.

. That of Clotarius in the year 560, in the edition of the Capitularies of
Balufius, vol. i. art, 4. ib. in fine.

§-Capitul. added to-the law of the Lombards, lib. i4 tit. 25. cap. 7! ‘lib. 2.
_tity 43. capey.and 2it. g6, cap. X and 2. -

< 1t Ibid, 11 Ibid. Lib, vi. tit, 7. cap. 1. m] Ibid. ¢ ap:-’z.
: R ;§2§£’Ibid- lib. iin ti‘! 35+ €0 2y . o LT

CVEX}Y
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every man could make choice of what laws he pleafeds ™
but the conftitution - of * Lothariis I: required thm”
choxce fhould be made public.

CH AP Hi. |
Capztal Difference between the Salic Laws and tbofe of
the Vifigoths and Burgundtans. :

WE have already obferved, that the laws of the
Burgundians and Vifigoths were impartial ;* but it
was otherwife with regard to the Salic law, for it
eftablithed between the Franks and Romans the moft
mortifying diftin€tions. When a Frank, a Barbarian,
or one living under the Salic law, happened to be
killed, a compofition of 200 fols was to be paid to his
relatlons*r, only 1c0 upon the killing of a Roman
proprietor ¥, and no more than 45 for a Roman trit”
butary. The compofition for the murder of one of '
the king’s vaffals, if a Frank |, was 600 fols; if a
Roman, though the king’s gueft§, only 300+
The Salic law made therefore a cruel diftinétion"be- -
tween the Frank and Roman lord, and the Frank
and Roman commoner.

Farther, if a number of people were got tOgether
toaffault a Frank in his houfe £f, and he happened’
to be killed, the Salic law ordained a compoﬁtmn of

-%-In the aw of the Lombards, lib. ii. tit, 57. . -

+ Salic law, tit. 44. feét, 1. .

1 Quires in pago ubi remanet proprias habet. Salic law, tit, 44. fe&. 15,

| Quiin trufte dominicd eft. 1bid. tit. 41. fe&. 4. -

§ Si Romanus homo conviva regis fueric, 1Ibid. fe&t. 6.

1. The principal Romans followed the court, as may be feen by the lives of
feveral bithops, who were there educated; there were hardly any but Romans
that knew how to write,

11 Saliclaw, tit, 45,

600 fol;’;
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600 fols; but if 2 Roman or a freedman * was af-
faulted, only Ralf that compofition.': By the fame
law +, if a Roman put a Frank in irons, he was liable
toa compofition of 3o fols ; but if 4 Frank had thus

. ufed a Roman, he paid oniy 15. A Frank, fiript by
a Roman, was intitled to the compofition of 623 fols,
and a Roman ftript by a Frank, received only go.
Suchupequal treatment nruft needs have been very
grievous to a Roman.

And yet a celebrated author § forms a fyﬁem of
the eftablifbment of - the Franks in Gau] an a {uppofition
that they were the beft friends of the Romans. The-
Franks then the beft friends of the Romans, they who'
did, and they who f{uffered || from, the Romans fuch:
an infinite deal of mifchief ! The Franks, the friends
of the Romans, they who, after fubduing them by
their. arms, oppreflfed them in cold blood by their.
laws | They were exaltly the friends of the Romans,
as the Tartars, who conquered China, were the friends'
of the Chinefe, :

If fome Catholic bifhops thought fit to make ufe of
the Franks in deftroying the Arian kings, doaes it fol-
low, that they had a defire of living under thofe bar-
barous people # And can we from hence conclude, that -
the Franks had any particular regard to the Romans?
I thould’ draw quite different confequences ; the lefs
the Franks had to fear from the Romans, the lefs in-
dulgence they thewed them.

The Abbé du Bos has confulted but indifferent au-
thorities. for his hiftory, fuch as poets and orators:
works of parade and oftentation are improper founda-
tions for building fyftems.

* Lidus, whofe condition was better than that of a bondman, - Law of the
Alemans, chap, g95.

+ Tit. xxxv. fe€t. 3. and 4.

1 The Abbé du Bos.

] mecfs th: expedition of Arbogaftes in Gregory of Tours, Hift, lib. 2.

CHAP.
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'C.H AP I

AI# what -Manner- the Roman Law came to be Zojl‘ in the
-Country fubjec? to the Franks, and preferved in' that
ﬁtﬁjeﬁ to tbe Goths and Burgundxans.

WHAT has been above faid, will throw fome-
light upon other things, which have hitherto: been
involved in great obfcurity. -

- The:country at this day called France, was, under
the firft. race, governed by the Roman law, or the
Theodofian code, and by the different laws of the
Barbarians *, -who fettled in thofe parts.

In the country fubjeét to the Franks, the Salic law
-was eftablithed for the Franks, and the + Theodofian
code for the Romans.. In that {ubjeét to the Vlﬁgoths,
a compxlement of the Theodoflan code, made by order
of Alaricf; regulated difputes among the Romans;
and the national cuftoms which Euric || caufed to be
reduced into wriiing, determined thofe among ‘the
-Vifigoths. - But how comes it, fome’ will fay, thatthe
Satic laws gained “almoft a general authority in the
country of the Franks, and the Roman law gradually
declined: whilft in the jurifdi€ion of the*Vifigoths the
Roman law fpread itfelf, and obtained, at laft, a Be-
neral fway.

My anfwer is, that the Roman law came to be dif-
ufed among the Franks, becaufe of the- great advan-
tages accrumg from being a Frank, a Barbarian-§, o

# The anks, Vifigoths, and Burguudxans.
. 1 Bt was finifhed in 438,
q “The:2ath yesrof the reign of this prince, and yubhﬂ:ed Nomlﬁm Vy .
Anizn, a3 appears frgm the preface to that code.
ﬂ,fl‘he year 504 of the Spanith sera, the Chronicle of Ifidorus.
§ Francom, aut Barbaruw, aut hominam qux Salica lege- 'vm.". Szﬁrﬁﬂrr

tit. 44. feld 5,

'(’)',i”‘ R aIE
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a perfon living under the Salic law ; every one,: in that
cafe, readily qmttmg the Roman, to live under the
Salic law. The * clergy alone retained it, as achange
.would be of no advantage to them. The difference of
conditions and ranks eonfifted only in the largenefs
of the compofitiori, as I fhall fhew in another place.
Now - particular laws allowed the clergy as favour-
able compofitions, as thofe of the Franks; for which
‘reafon  they retained the Roman law. This law
brought no hardﬂups upon them; and in other re-
fpects it was propereft for them, as it was the work
of Chriftian emperors.

" On the other hand, in the patrimony of the Vifi-
goths, as the Vifigoth law I gave no civil advantages
to the Vifigoths over the Romans, the latter had no
rcafon to difcontinue living under their own law, in
order to embrace another. They retained therefore
the}g' own laws, without adopting thofe of the Vifi=

oths.

“This is fill farther confirmed, in proportion as we
proceed in our enquiry. The law of Gundebald. was
extremely impartial, not favouring the Burgundians
more than the Romans. It appears by the preamble to
that law, that it was made for the Burgundians, and
to ,regulate the. difputes which might arife between
them and the Romans; and in the latter cafe, the

* Accotdmg to the Roman law, under which the church lives, as is fuid in
the oW+ of the Ripuarians, tit, 58. fe@, 1. See alfo the numberlefs authoutles
on ;hxslhead pronounced by Du Cange, under the word Lex Romana.’

4 See the Capitulariés added to the Salic law in Lindembrock, at the end of
that law, and the different codes of the laws of the Barbarians, copcerning the
privileges of ecclefiaftics in this refpect. See alfo the letter of Charlémain’to
his fon~ Pepin king of Italy, in the year 807, in the edmon of Baluzma
tom. i. page 462. where it is f4ld, that an ecclefiaftic Thbuld receive 2 l‘nplé‘
compofition ; and-the Colletion of the Cap:tularies, hﬁ. v art. 301. tomnx, ‘
Edition of Baluzius, )

1 See that law, s

'?’VW.‘” II. s : judges
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judges were equally divided of a fide, This was ne~
ceflary for particular reafons, drawn from the polis
tical regularions of thofe times*, 'The Romaplaw
was continued in Burgundy, in order to regulate the
difputes of Romans among themfelves, The latter
had no inducement to quit their own law, as in the
country of the Franks; and the rather, as the Salic
law was not eftablithed ip Burgundy, as appears by
the famous letter which Agobard wrote ta Lewis the
Pious. :

Agobard - defired that prince to eftablifh the Salic
law in Burgundy : confequently it had not been efta-
blithed there at that time. Thus the Roman law did,
and ftill does, fubfift in fo many provinces, which
formerly depended on this kingdom.

The Roman and Gothic laws continued likewife in
the country of the eftablithment of the. Goths ; where
the Salic law was never received. When Pepin and
Charles Martel expelled the Saracens, the towns and
provinces, which fubmitted to thefe princes, peti-
tioned for a continuance of their own laws, and ¢b-
tained it ; this, in fpite of the ufages of thofe times
when all laws were perfonal, foon.made the Roman
law to be confidered as a real and -territorial law in
thofe countries.. : o

This appears by the edié¢t of Charles the Bald,
given at Piftes in the year 864, which || diftinguithes

* Of this I fhall fpeak in another place, book xxx. chap. 6, 7, 3, and g«

+ Agob. opera,

‘1 See Gervais de Tilbury, in Duchefne’s colletion, tom. iii. page 366.
Fa&a pattione cum Francis, quod illic Gothi patriis legibus, moribus paternis
vivant, Et fic Narbonenfis provincia Pippino fubjicitur. And a chronicle of
the year 75g. produced by Catel. hift, of Languedoc. And the uncertain
aythor of the life of Lewis the Debonnaire, upon the demand made by the people
of Sgptimania, at the affembly in Carifiaco, in Duchefne’s colleétion, tom, ii.
page 316, .

{| In illa terra in qua judicia fecundum legem Romanum terminantpr, fecun.
dum ipfam legem judicetur; & in illa erra in qua, &c. Arts 36, See alfo
Art, 20,

the
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the countries where caufes were decided by the Roman
law, from where it was otherwife.

The edi® of Piftes thews two things ; one, that
there- were countries” where caufes were decided by
the' Roman law, and - others where they were not;-
and the other, that thofe countries where the Roman
law obtained, were precifely * the fame where it is
ftill followed at this very day, as appears by the faid
ediét : thus the diftinction of the provinces of France
under ruftom, and thofe under writien law, was already
eftablithed at the time of the edi¢t-of Piftes.

I have obferved, that in the begitning of the mo-
narchy, all laws were perfonal ; and thus when the
edi&t of Piftes diftinguifhes the countries of the Roman
law, from thofe which were otherwife ; the meaning
is; that in countries which were not of the Roman
law, fuch a multitude of people had chofen to live
under fome or -other of the laws of the Barbarians,
that thére were fcarce any who would be fubje& to
the Roman law ;: and that in the countries of the
Roman law there were few who would chufe to hve
tmder thie laws of the Barbarians. -

' Tam nér ignorant, that what is here advanced will
e reckoneéd new ;  but if the things which I affert be
true, furely they are very ancient. After all, what
great matter i5 it, whether they come from me; from
the Vzﬂeﬁus s, or from the Bignons ?

C H AP V.
Tbe fdme Subje&‘ continued,

“THE daw . of Gundebald fubfifted a long time
among-the Burgundians, in conjunétion with:the Ro=

‘ ‘Sec Arts 12, and' 16, of ‘the ediét of Pxﬂes in Caviléno in erhnna-, 123
j S2 .‘maxn;
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man law : it was ftill in ufe under Lewis the Pious,
as Agobard’s letter plainly evinces, In' like manner,.
though the edict of Piftes. calls the, country occupied
by the Vifigoths the country of the Roman law, .yet
the law of the Vifigoths was always in force there ;,
as appears by the fynod of Troyes held under Lewis
the Stammerer, in the year 878, that is, fourteen
years after the edict of Piftes.

In procefs of time the Gothic and Burgundian laws
fell into difufe even in their own country ; which was
owing to thofe general caufes that every .where fup-
prefled the perfonal laws of the Barbarians.

CH A P VL

How the Roman Law kept its Ground in the Demefne of
the Lombards.

THE faés all coincide with my prineiples. The
law of the Lombards was impartial; and the Romans
were under no temptation ,to quit their own for.it.
The motive which prevailed with the Romans under
the Franks to make choice of the Salic law, did not
take place in Italy ; hence the Roman law mamtamed
1tfelf there, together with that of the.Lombards. |
¢ Iteven fell out, that the latter gave way to the
Roman mﬂltutes, and ceafed to be the law of. the
ruling nation ; and though it continued to' be that of
the principal noblhty yet the greateft part of the cities
formed themfelves into republics,-and the nobility
mouldered away of themfelves, or were defiroyed *.
The citizens of the new republics had no inclination to
adopt a law, which eftablifthed the cuftom of judiciary
comba‘cs, and whofe inflitutions retained much of the

. See whnt Mnchxavcl fqa qftb.c ruir of the ancieat nobility of Florence.
cuftoms
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cuftoms and ufages of chivalry. As the clergy of
thofe days, a clergy even then: fo powerful in ltaly,
livéd almoft all under the Roman law, the number of
thofe who followed the inftitutions of the Lombards
muft have daily diminithed.

© Befides, the inflitutions eof the Lombards had not
that extent, that majefty of the Roman law, by which
Italy was reminded of her univerfal dominion. The
infirutions of the Lombards and the Roman law eould
bethen of no other ufe than to furnith out ftatutes
for' thofe cities that were ereted into republics. Now
which could better furnith them, the inftitutions of the
Lombards that determined on fome particular cafes,
or the Roman law which embraced them all ?

CH AP VI
.. How the Roman Latw came to be loft in Spain.

““THINGS happened otherwife in Spain. The
law of the Vifigoths prevailed, and the Roman law
wis loff. "Chaindafuinthus * and Receffuinthus 4 pro-
{cribed the Roman laws, and even forbad citing them
m their courts of judicature. Recefluinthus was like-
wife author } of the law which took off the prohibi-
tion of marriages between the Goths and Romans. It
is evident ‘that thefe two laws had the fame {pirit:
this king wanted to femove the principal caufes of
feparation, which -fubfifted between the Goths and
the: Romans. Now it was thought, that nothing .
made a wider feparation than the prohibition of inter-

" *He began to-reign.in the year 622,

+ ‘We will no longer be harraffed either by foreign or by the Roman laws.
Low of the Vifigoths, fib. ii. tit. 3. feft. 9. ard 10,

i Ut tam Gotho-Romanam, quem Romano-Getham matrimonio lceat
fociari, " Law of the Vifigaths, fib. iii, tit. 1. cap. 1.

S 3 marriages,
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marriages, and the liberty of living under different
inftitutions. '

But though the kings of the Vifigoths had profcribed
the Roman law, it flill fubfifted in the demefney they
poflefled in South Gaul. Thefe countries being dif-
tant from the center of the monarchy, lived in a flate
of great independence. We fee from the hiftory of
Vamba, who afcended the throne in 672, that the
natives of the country were become the prevailing
party *. Hence the Roman law had greater autho-
rity, and the Gothic lefs. The Spanifh laws neither
fuited their manners, nor their aétual fituation ; the
people might likewife be obftinately attached to the
Roman law, becaufe they had annexed to it the idea
of liberty. Befides, the laws of Chaindafuinthus,
and of Recefluinthus, contained moft fevere regula-
-tions againft the Jews; but thefe Jews had a vaft deal
of power in South Gaul, The author of the hiftory
of king Vamba calls thefe provinces the brothel of the
Jews. -When the Saracens invaded thefe provinces,
it was by invitation ; and who could have invited
them but the Jews or the Romans ? The Goths were
the firft that were opprefled, becaufe they were the
ruling nation. - We fee in Procopius +, that during
their calamities they withdrew out of Narbonne Gaul
into Spain. Doubtlefs, under this misfortune, they
took refuge in thofe provinces of Spain, which ftill
held out; and the number of thofe, who in South
Gaul lived under the law of the Vifigoths, was thereby
greatly diminifhed.

* The revolt of thefe provinces was a general defetion, as appears by the
fentence in the fequel of the hiftory. Paulas and his adherents were Romans:
they were even favoured hy the bifhops. Vamba durft npt put to death the
sebels whom he had quelled, The authoy of the hiffory calls Narbonne Gaul
the nurfery of treafon, . . o .. .

+ Gothi, qui cladi fuperfuerant, ex Gallia rum uxoribus liberifque egrefli,
§n Hifpaniam ad Teudim jam palam tyrapnum fe geceperupt. De Bello Gatbe-

e, [l‘é' is tdf, 13,
CHAP
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C H A P. VIIIL
A falfe Capitidary.

'DID not that wretched compiler Benediftus Le-
vita attempt to transform this Vifigoth eftablithment,
which prohibited the ufe of the Roman law, into a
capitulary ®, afcribed fince to Charlemaign? He
made of this parncular inflitution a general one, as if
he intended to exterminate the Roman law throughout
the univerfe.

CH AP IX.

In what Manner the Codes of Barbarian Laws, and the
: Capitularies came to be lof.

THE Salic, the Rxpuarlan, Burgundian, and Vifi-
‘goth laws, came by degrees to be difufed among the
French in the following manner :

As fiefs were become hereditary, and arriere- fiefs
extended, many ufages were introduced, to which
thefe laws were no longer applicable. Their Tpirit
indeed was continued, which was to regulate moft
difputes by fines. But as the value of money was,
doubtlefs, fubject to change, the fines were alfo
'changed, and we fee feveral charters 'r, where the
lords fixed the fines, that were payable in their petty
courts. Thus the fpirit of the law was foliowed
without adhering to the law itfelf,

Beﬁdes, as France was divided into a number of
‘petty lordfhips, which acknowledged rather a feudal
. * Capitularies, lib, vi, cap. 269. of the yezr 1613, cdmon of "Baluzius,
page 1021,

1 M. de la Thaumaffiers has colleéted many of them, Seey fof inflance,
chay' 61y 66, and othcrs. - e

84 | ~ than
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than a Bplitical dependencc, it was very difficult.for-.
only on¢ law to be authorifed. Apd indeed, it wonld
be impoffible to fee ;i obferved. The. cuftom -no-
lohger prevailed -of fending extraordinary * offcers.
into the provinces, to infpect into the adminiftrasion
of jutice, and political affairs ; it .appears, even'by

the charters, that when new fiefs were eftablithed, quy
kings divefted themfelves of the right of fending thofe

officers. Thus, when almoft every thing was become
a fief, thefe officers could not he employed ; there
was no langer a2 common law, becaufe no one could
enforce the obfervance of it.

The Salic, Burgundian, and Vifigoth laws, were
therefore extremely neglected at the end of the fecond
race; and at the beginning of the third, they were
fcarce ever mentioned.

Under the firft and fecond race, the nation was often
aflembled ; that 1s, the lords and bithops ; the com.
mons were not yet thought on, In thefe aflemblies,
attempts were made to regulate the clergy, a body
which formed itfelf, if I may fo.{peak, under the
conquerors, and eftablifhed jts privileges. The laws
made in thefe affemblies, are what we call the capitu-
laries, Hence four'things enfued ; the feuda] laws
were eftablithed, and a great part of the church reve-
nues was adminiftered by thofe laws; the cler
affected a wider feparation, and neglected +} thofe de-
crees of reformation, where they themfelves were not
the Q’xﬂyg;eforme;s 3 & colletion & was made of the

. ”’ , " canons

* Mifli Domini.

- E¥uot the bifhop, fays Charles the Bald, in the capitulary of 844, art. 8,
underpritence” of -the aothority of making canons, oppofe this conftitution, or
negled the abfervance of i, It feems he already forefaw the fall thereof,

¥ i%Recdliétion of canons,’ a vaft number of the dzcretals of popes werg
inferted ; thére wer very few in the ancient colle@ion, . Dionyfius Exiguus put
@ great many into his: but that of 1fidorus Mercator was fruffed with gennin;

R - an

IR T4
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canons of councils and of the decretals of popes ; and’
thefe the clergy received, as coming from a purer
fource. Everfince the ere@ion of the grand fiefs, our
kings, as we have already obferved, had no longer
any deputies in the provinces to enforce the obfervance
of their laws ; and bence it is; that under the ‘third
race, we find no more mention made of capitularies.

C H A P. X..
The fame Subject continued.
SEVERAL capitularies were added to the law

of the Lombards, as well as to the Salic and Bavarian
laws. The reafon of this has been a matter of en-
quiry : but it muft be fought for in the thing itfelf.
There were feveral forts of capitularies. Some had
relation to p olitical government, others to ceconomical,
moft of them to ecclefiaftical -poliry, and fome few to
civil government. Thofe of the laft fpecies were
added to the civil law, thatis, to the perfonal laws of
each nation ; for which reafon it is faid in the.capi-
tularies, that there is nothing ftipulated * therein con-
trary to the Roman law. In effe&, thofe. capttularles
regarding ceconomical, eccleﬁaﬁlcal or political go-
vernment, had no relanon to that’ law and thofe con-
cerning civil government had reference only to the
laws of the barbarous people, which were epramed
amended, enlarged, or abridged. But'the adding of
thefe capitularies to the perfonal laws, occaﬁoned I
o a4
and fpurwus decretals. The old colleftion obtained in France tlllchul;mllgn-
This'prince received frum the hands of pape Adrian 1. the collcéhon of Dionyfius
Exigous, and ‘caufed it to be acccp&ed The colletion of Ifidorus Mercator -
appeared in France abqut the reign of Charlemawn. people grew paffionately

~ fond of it to this fucceeded what we now call the courfe of ch;ox) law,,
?’Se: the edx& of Piftes, axt, za.

N xmagne,
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imagine, the neglect of the very body of the capitu-

laries themfelves : in times of ignorance, the abridge-

ment of a work often caufes the lofs of the wqrk

ifelf. - : S
CH AUP XL

Otber Caufes of the Difufe of the Codés-of Barbarian
Laws, as well as of the Roman Law, and of the
Capitularies. o

WHEN the German nations fubdued the Roman
empire, they learnt the ufe of writing; and, in imi-
tation of the Romans, they wrote’down their own
ufages *, and digefled them into codes. The un-
happy reigns which followed that of Charlemaign,
the invafions of the Normans, and the civil wars,
plunged the conquering nations again into the darknefs
out of which they had emerged: fo that reading and
writing were quite neglected. Hence it is, that in
France and Germany, the written laws of the Barba-
rians, as well as the Roman law, and the capitularies,
fell into oblivion. The ufe of writing was better pre-
ferved in Italy, where reigned the popes -and the
Greck emperors, and where there were flourifhing
cities, which enjoyed almoft the only commerce in
thofe days. To this neighbourhood of Italy it was
owing, that the Roman law was better preferved in
the provinces of Gaul, formerly fubje& to the Goths
and Burgundians ; and fo much the more, as thislaw
was there a territorial inftitution, and 2 kind of pri-
vilege. It is probable, that the difufe of the Vifigoth

® Thiv is exprefsly fet down in fome preambles to thefe codes : we even find
in the laws of the Saxons and Frifiaps different regulations, according to the
different diftricts. To thefle ufages were added fome particular regulations,
fuitable to the exigency of circumftances; fuch were the fevere laws sgainft
the Saxons, - . Vs
laws
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laws. in. Spain proceeded from the want of writing 5
and- by the lofs of fo many laws, cuftoms were every
where eftablifhed.

Perfonal laws fell to the ground. Compofitions,
and what they call Freda*, were regulated more by
cuftom than by the text of thefe laws. Thus, asin
the eftablithment of the monarchy they had paffed
from German cuftoms to written laws ; fome ages
after, they came back from written laws to unwritten
cuftoms.

CHAUP XIL

Of local Cuftoms. Revolution of the Laws of barbarous
Nations, aswell as of the Roman Law.,

BY feveral monuments it appears, that there were
local cuftoms, fo early as the firft and fecond race:
We find mention made of the cuffom of the place , of
the ancient ufage §, of the cuffom ||, of the laws§, and
of the cuffoms. It has been the opinion of fome
authors, that what went by the name of cuftoms were
the laws of the barbarous nations, and what had the
appellation of law were the Roman inftitutes. This
cannot poffibly be. King Pepin ** ordained, that
wherever there thould happen to be no law, cuftom
fhould be complied with; but that it fhould never
be preferred to the law. Now, to pretend that the
Roman law was preferred to the codes of the laws of
the Barbarians, is fubverting all monuments of anti-
quity, and efpecially thofe codes of Barbarian laws,
which conftantly affirm the contrary.

* Of this I fhall fpeak elfewhere, + Pref. to Marculfus’s Formulas,

I Law of the Lombards, book ii. tit. 58. feft. 3.
" {i Law of the Lombards, book ii. tit. 41. feé. 6.

& Life of 5t. Leger.

#* Law of the Lombasds, book ii. tit. 41. fe&t. 6,
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So far were the laws of the barbarous nations from
being thofe cuftoms, that it was thefe very. laws, as
perfonal inftitutions, which introduced them. The
Salic law, for inflance, was a perfopal law ; but ge-
nerally, or_almoft generally, in places inhabited by
the Salian Franks, this Salic law, how perfonal fdever,
became, in refpect to thofe Salian Franks, a térritorial
inftitution, and was perfonal only in regard' to thofe
Franks who lived elfewhere. Now, if feveral Bur-~
gundians, Alemans, or even Romans, thould happen
to have frequent difputes, in a place where the Salic
law was territorial, they muft have been determined
by the laws of thofe people; and a great number of
decifions agreeable to fome of thofe laws muft have
introduced new cuftoms into the country. This ex-
plains the conftitution of Pepin. It was natural that
thofe cuftoms thould affect even the Franks, who
Tived on the fpot, in cafes not decided by the Salic
law ; bur it was not natural that they thould prevali
over “the Salic law itfelf,

Thus there were in each place an ‘eftablifhed law,
and received cuftoms, which fervedas a fupplement to
that law when they did not contradiét it.

They might everi happen to fupply a law that ‘was.
no way territorial : and to continue the fame example,
if 2 Burgundian was judged by the law of his own
nation, i a place where the Salic law was territorial,
-and the cafe happened not to be expl1c1tly mentmned
in ‘the' very text of this law, there is no manner of
doubt but judgment would have been pafled upon him
according to the cuftom of the place.

In the reign of king Pepin, the cuftoms then efta-
blifhed had not the fame force as the laws ; but it was
not long before the laws gave way to the cuftoms.
And 3s new regulations are generally remedies that
imply a prefent evil, it may well be imagined that fo

early
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early as Pepin’s time, they began to prefer the cuftoms
to the eftablithed laws.

“What has been faid, fufficiently explains the man-
ner in, which the Roman law began fo very early to
become territorial, as may be feen in.the edit of
Piftes ; and how the Gothic law continued ftill in
force, as appears by the fynod of Troyes * above-
mentioned. The Roman was become the general per-
fonal law, and the Gothic the particular perfonal law ;
confequently the Roman law was territorial. But
how came it, fome-will afk, that the perfonal laws of
the Barbanans fell every where i into difufe, while the
Roman law was continued as a territorial inftitution
in the Vifigoth and Burgundian provinces ? I anfwer,
that even the Roman law had very near the {fame fate
as the other perfonal inftitutions : otherwife we thould
ftill have the Theodofian code in thofe provinces
where the Roman law was territorial, whereas we
have the inflitutes of Juftinian, Thofe provinces re-
tained ‘fcarce any thing more than the name of the
country under the Roman, or written law ; than the
natural affetion which people have for their own infli-
tutions, efpecially when they confider them as privi-
leges; and a few regulations of the Roman law which -
“were not yet forgotten. This was however fufficient
to produce fuch an effec, that when | Juftinian’s-com-
pilement appeared, it was received in the provmces
of the Gothic and Burgundian demefne as a., yritten
law, whereas it was admitted only as wrltten J:eafon
in the ancient demefne of the Franks,

7w See chap. 5.
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CH AP XIL

D’z_’#ereme between the Salic Law, or that of the Salian
Franks, and that of the Rxpuarxan Franks, andother
barbarous Nations.

 THE Salic law did not allow of the cuftom: of
negative proofs ; that is, if a perfon brought a de-
mand or charge againit another, he was obliged by
the Salic law to prove it, and it was not fufficient for
the accufed to deny it; which is agreeable to the laws
of almoft all nations.

The law of the Ripuarian Franks had quite a dif-
ferent fpirit ¥ ; it was contented with negative proofs,
and the perfon againft whom a demand or accufation
was brought, might clear himfelf, in moft cafes, by
fwearmg, in conjunction with a certain number of
witnefles, that he had not committed the crime laid to
his charge. The number + of witnefles who were
obliged to fwear, increafed in proportion to the.im-
portance of the affair; fometimes it amounted -to
I feventy-two. The laws of the Alemans, Bavarians,
Thuringians, Frifians, Saxqns, Lombards, and Bus-
gundians, were formed on the fame plan as thofe of
the Ripuarians.

I obferved, that the Salic law did not allow of ne-
gative proofs There was || one cafe, however, in
which they were allowed ; but even then they were
not admitted alone, and without the concursence of

* This relates to what Tacitus fays, that the Germans had general and par-
ticular cuftoms.

- 4 Law of the Ripuarians, tit. 6, 7, 8, and others,

1 Ibid. tit. 11, 12, and 17

Il It was when an accufation was brought againft an Antruftio, thit is, the
hngavaﬂ'al who was fuppofed to be poffefled of a greater degree of hhcrty‘
Sce tit, 76. of the Patus legis Salicze.

pofitive
2
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pofitive proofs. The plaintiff * caufed witnefles to
be heard, in order to ground his altion ; the defen-
dant produced al{fo witnefles of his fide ; and the judge
was to come at the truth, by comparing thofe tefti-
monies +. This practice was vafily different from
that of the Ripuarian, and other barbarous laws,
where it was cuftomary for the party accufed to clear
himfelf, by fwearing he was not guilty, and by making
his relations alfo fwear that he had told the truth.
Thefe laws could be fuitable only to a people remark-
able for their naturd fimplicity and candour; we
thall fee prefently that the legiflators were obliged to
take proper methods to prevent their being abufed.

CH AP XIV,
- Another Difference,

“THE €alic law did not admit of the trial by com-
bat; though it had been received by the laws of the
Ripuarians §, and of almoft all || the barbarous na-
tions, To me it feems, that the law of combat was
a natural coniequence, and a remedy of the law which
eftablithed negative proofs. When an aftion was
brought, andirappeared that the defendant was going
to clude it by an oath, what other remedy was lett
to a military man §, who faw himfelf upon the point
of being confounded, than to demand fatisfa&tion for
the'injury done to him; and even for the attempt of
perjury ? The Salic law, which did not allow the

* See the 76th tit. of the Pactus legis Salicx.

4 According to the practice now followed in England, L

1 Tit. 32, tit. g7, fed, 2.’tit. 59 fect 4. — ‘ I

|| Sce the note underneath, C

§ This fpirit appears in the Iaw of the Ripuarians, tit. gg. fet. 3. and tit.
67. feét. 5. and in the Capitulary of Lewis the Debonnajre, added t9'the Taw
of the Ripuarians in the year $o3, art. 22, - ! R

cuftom
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cuftom of negative proofs, neither admitted nor had
any need of the trial by combat: but the laws of the
Ripuarians * and of the other barbarous nations 4,
who had adopted the pratice of negative proofs, were
obliged to eftablith the trial by combat.

Whoever will pleafe to examine the two famous
regulations £ of Gundebald king of Burgundy con-
cerning this fubje&, will find they are derived from
the very nature of the thing. It was neceflary, ac-
cording to the language of the Barbarian laws, to
refcue the oarh out of the hande.of a perfon who was
going to abufe it. ‘

Among the Lombards, the laws of Rotharis ad-
mitted of cafes, in which a man who had made his
defence by oath, thould not be fuffered to undergo
the fatigue of a duel. This cuftom fpread itfelf far-
ther: [|we fhall prefently fee the mifchiefs that arofe
from it, and how they were obliged to return to the
ancient pradtice. ‘ S

C H A P XV.

A Reflection.

1DO not pretend to deny, but that in the changes
made in the code of the Barbarian laws, in the regu-
lations added to that code, and in.the body of thé

* See that law.
+ This law of the Frifians, Lombards, Bavarians, Saxons, Thuringians,
and Burgundians. s ) -
1 Tn'the Taw of the Burgundians, tit, S. fe. 1 and 2. on criminal affsirs;
and tit. 45. which extends alfo to civil affairs. See alfo the law of the Thu-
ringians, tit. 1. fe@, 31. tit. 7. fe. 6. and tit. 8, and the law of the Alemans,
tit, 89. the law of the Bavarians, tit. 8. chap. 2. fe€. 6, and chap, 2, fe 1.
and tit. 9. chap. 4. fet. 4.. the law of the Frifians, tit. 11, fect. 3. and tits 14+
feft, 4+ the law of the Lombards, baok 1. tit, 324 fofk 3. and tity 350 feéh 5o
apd book 2. tit, 35. fect. 2. .
{| See ehap, 18. towards the end. ..
’ : capxtu-
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éapitularies, it is pofiible to find fome paffages where
fhe tfial by combat is not a confequence of the nega-
tive ‘prodf. - Particular circumftanges might; ‘in’- the
ceurfe of many agés, give rife to particular laws: 1
fpeak only of the-geferal {pirit of the laws of the Ger-
mans; of their nature and origin ; I fpeak of the an-
cient cuftorns of thofe people, that were either-hinted
ator eftablithed by thofe laws ; and this is the only
matter in quefion; - . ’ : S

€-H A -P.  XVL

OFf the Ordeal, or Trial by boiling Water, efiabiifbed by
e the Salic Law. - ‘

THE Salic law, * allowed of the ordeal or trial by
bpiling water ; apd as. this trial was exceffively cruel,
the law + found an-expedient to foften .its rigour. It
permitted the perfon who had been fummoned to
make the trial with boiling water, to ranfom his hand,
with the confent .of the adver{e party. -The accufer,
for g particular fum determined by the law, might be
{atisfied with the cath of a few witnefles, declaring
that the accufed had not committed the crime. This
w4 particular.cafe, in which the Salic law admitted
of the negative proof. . v

= "This trial was a thing privately agreed upon, which
the law permitted only, but did not ordain. The
law gave a particular indemnity to the accufery who
would allow ‘the accufed to make his defence by a
negptive propf : the plaintiff was-at liberty. to.be fatis=
fied” with the oatl of the defendant, as he was at
bty to forgivé mehe injury. . .

. The. law § consrived a. medium, that before fen-
Jence pafled, both:pagties, the one through-fear of 2

" & Asalfo fome other laws of the Barbarians.. 4. .',Ii;*.; 36.,: 1 Thid, fits 56:

You. 1L T terrible
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térrible trial, the other for the fake of a fmall indem-
nity, thould terminate their difputes, and put an end
to their-animofities. It is plain, that when once this
negative proof was over, nothing more was requifite;
and, therefore, that the praétice of legal duels could

not be a confequence of this particular regulation of
the ahc law.

C H A P. XVIL
Particular Notions of our Anceflors.

IT is aftonithing that our anceftors fhould reft the
honour, fortune, and life of the fubjet, on things
that depended lefs on reafon than on hazard ; and
that they fhould inceflantly make ufe of proofs inca-
pable of convicting, and that had no manner of con-
nexion either with innocence or guilt,

The Germans who had never been fubdued*, en-
joyed an exceflive independence. Different famili€s
waged war + with each other, to obtain fatisfaction
for murders, robberies, or affronts. ‘This cuftom ‘was
moderated, by fubjeGing thefe hoftilities to rules ; it
was ordained that thev fhould be no lenger committed
but by the diretion and under the eye § of the magi-
ftrate. This was far preferable to a general licence
of annoving each other.

As the Turks in their civil wars look upon the firft
vi¢tory as a decifion of heaven in favour of the victor ;
fo the inhabitants of Germany in their private quarrels,
conﬁdered the event of a combat as. a decree of Pro—

» Th:s appears by what Tacitus {ays, omnibus idem babitus,

+ Velleius Paterculus, lib, ii. cap. 18, fays, that the Germans decided all
their difputes by the fword,

1 See the codes of Barbarian laws, and in refpe@ to lefs ancwnt times,
Beaumaneir on the cuffom of Beauvoifis, .

vidence,



Cuar.17. - THE SPIRIT OF LAWS. 275

vidence, ever .attentive to punifh the criminal or the
ufurper. . -

-Tacitus informs us; that when one German nation
intended to declare war againft another, they looked
out for a prifoner who was to fight with oné of their
people, and by the event they judged of the fucéefs of
the war. A nation who believed that public quarrels
could be determined by a fingle combat, might very
well think that it was proper alfo for deciding the
difputes of individuals.

Gundebald *, king of Burgundy, gave the greateft
fanéion to the cuftom of legal duels. The redfon he
affigns for this fanguinary law, is mentioned in his
ediét. ¢ Itis, fays he, in order to prevent our fub-
¢ jelts from attefting by oath, what they are not cer-
¢ tain of, nay, what they know to be falfe.” Thus,
while the clergy + declared that an impious law which
permitted combats; the Burgundian kings looked upon
that as a facrilegious law, which authorized the taking
of :an oath, ‘
~ 'The trial by combat had fome reafon for it founded
-on experience. In a military nation, cowardice fup-
Jpofes other vices; it is an argument of a perfon’s
having deviated from the principles of his education,
of his being infenfible of honour, and of having re-
fufed to be dire¢téd by thofe maxims which govern

-other men; it fhews, that he neither fears their con-
tempt, nor fets'any value upon their efteem. Men of
any tolerable extradtion feldom want either the dex-
terity requifite to co-operate with ftiength, or the
firength neceflary to concur with cburage ; foi*as they
fet a value upon honour, they are practifed in matters,
- without which this honour cannot be obtairieds Be«

- ® Law of the Burgundisns, chap. 45.
1 Ses the Works of Agobard, . .
T 2 fides,
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fides, in 2 military nation, where ftrength, courage,
and prowefs are eﬁeemed crimes really odious. are
thofe which arife from ﬁaud artifice, and cunnmg,
that is, from cowardice.

With regard to the trial by fire, after the party acs.
cufed had put his hand on a hot iron, or in boiling
water, thgy wr apped the hand in a bag, and fealed it
up : if after three days there appeared no mark, he
was acquitted. Is it ‘ot ‘plain, that amongft people
inured to the handling of arms, the impreffion made
on a rough or callous fkin by the hot iron, or by
boiling water, could not be fo great, .as to be feen
three days’ afterwards ? And if there appeared any
mark, it thewed that the perfon who had undergone
the trial was an effeminate fellow. Our peafants are
not afraid to handle hot iron, with their callous hands;
and, with regard to the women, the hands of thofe
who worked hard, might be very well able to refift
hot iron. The ladics * did not want champxons t6
defend. their caufe; and in a nation where there 'was
no luxury, there was no middle ftate,

By the law of the + Thuringians, a wornan accufed
of -adultery was condemned to the trial by boiling
water, only when there was no champion to deferid
ber; and the law of the Rlpuanans admits of this
trial, only when a perfon had no witnefies to appear
in has juftification. Now a woman, that could ndt
prevail ypon any one relation to defend her caufe, or
a man that could not produce one fi ingle Wltnafs to
atteft his honefty, were, from thofe _very cu'cum-
flances, fuficiently convicted,

I conclude, therefore, that under the mrcumi’tances
of time in which the trial by combat and the trial by

# See Beaumanoir on’ the cuftom of Beauvoifis, chap. b1, - See glfo the

Jaw of the Angli, chap. 14+ where the trial by boiligg water is on'ly a {ybfidiary
proof.

+ Tit. 14, 1 Chap. 31. fe&. 5.
1 hot
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hot iron and boiling water obtained, there was fuch
an agreement between thofe laws and the manners of
the people, that the laws were rather unjuft in them-
felves than productive of injuftice, that the effefts
were more innocent than the caufe, that they weré
more contrary to equity than prejudicial to its rights,
more unreafonable than tyrannical.

C H A P XVIIL

In what Manner the Cuffom of judicial Combats gained
' Ground.

~ FROM Agobard’s letter to Lewis the Debonnaire,
it might be inferred, that the cuftom of judicial com-
bats was not eftablithed among the Franks; for after
having reprefented to that prince the abufes of the law
of Gundebald, he defires * that private difputes fhould
be decided in Burgundy by the law of the Franks.
But as it is well known from other quarters, that the
trial by combat prevailed at that time in France, this
has been the caufe of fome perplexity. However,
the difficulty may be folved by what I have faid ;
thé Taw of the Salian Franks did not allow of this
kind of trial, and that of the Ripuarian Franks 4
did.”
" But, notwithftanding the clamours of the clergy,
the cuffom of judicial combats gained ground couti-
nually in France; and I fhall prefently make-it ap-
pear, that the clergy themfelves were in a great
meafure the-occafion of it. ‘ :
It is the Law of the Lombards that furnifhes u
with. this proof. There bas been long fince a deteflable
_ cuftomi introduced, fays the preamble to the conflitution

" # Siplaceret Domino noftro ut eos transferret ad legem Francogum.

+ % Sce this law, tit, 5g¢ fe&, 4. and tit, 67, fe&. 5
T3 - of
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of ¥ Otho. II. This is, that if the title to an eftate
was faid to be falfe, the perfon who claimed under
that title made oath upon the gofpels that it was ge-
nuine ; and without any farther judgment he took
pofleffion of the eftate ; fo that they who would per-
jure themfelves, were fure of gaining their point.
The emperor Otho I. having caufed himfelf to be
crowned at Rome 7 at the very time that a council
was held there under pope John XII. all the lords {
of Italy reprefented to thar prince the neceffity of
enalting a law to reform this horrid abufe. The
pope and the emperor were of opinion, that the affair
thould be referred to the council, which was to be
thortly beld || at Ravenna. There the lords made the
‘fame reprefentations, and repeated their inftances ;
“but the affair was put off once more, under pretence
of the abfence of particular perfons. When Otho IT,
-and Conrad § king of Buigundy arrived in Ttaly, they
had a conference at Verona ++ with the Iralian
lordstt; and at their repeated rcmonflrances, the
emperor, with their unanimous confent, made a law,
that whenever there happened any difputes about in-
heritances, and one of the parties infifted upon the
legality of his title, and the other maintained its
being falfe, the affair thould be decided by combat;
-that the fame rule fhonld he obferved in contefts re-

* Law pf the Lombards, book ii. tit. 5. chap. 34

+ The year g62.

1 Ab Italiz proceribus eft proclamatum, ut imperater fanftus, mutati
lege, facinus indignum deftrueret. Law of the Lombards, book ii. tit. §s5.
“ghap. 14. ’

|| It was helg in the year g67, ip the prefence of pope John XIII. apd of
the Emperor Otho 1. ’

§ Otho the Second’s uncle, fop to Rodolphus, and king of Transjuripn
Purgundy,

4+ 1n the year ¢88.

11 Cum in hoc ab omnibus imperiales aures pulfarentur, Law of the Lom,
pards, book ii. tit. 55. chap. 34, T

‘ Jating
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lating to fiefs ; and that the clergy fhould be fubje
to the fame law, butfhould fight by their champions.
Here we fee, that the nobility infifted on the trial by
combat, becaufe of the inconveniency of the proof
introduced by the clergy ; that notwithftanding the
clamours of the nobility, the notorioufnefs of the
abufe which called cut loudly for redrefs, and the
authority of Otho who came into Italy to fpeak and
aét as mafter, ftill the clergy held out in two coun-
cils; in fine, that the joint concurrence of the nobi-
lity and princes having obliged the clergy to fubmit,
the cuftom of judicial combats muft have been con-
fidered as a privilege of the nobility, as a barrier
againft injuftice, and as a fecurity of property, and
from that very moment this cuftom muft have gained
ground. This was effefted at a time when the power
of the emperors was great, and that of the popes in-
confiderable ; at a time when the Othos camg to
revive the dignity of the empire in Italy.

"I fhall make one refletion, which will corroborate
what has been above faid, namely, that the cuftom
of negative proofs produced that of judicial combats.
The abufe complained of to the Othos, was, that a
perfon who was charged with having a falfe title to an
eftate, defended himfelf by a negative proof, declaring
upon the gofpels it was not falfe. What was it they
did to reform this abufe ? They revived the cuftom of
Jjudicial combats. .

I was in a hurry to fpeak of the conflitution of
Otho II. in order to give a clear idea of the difputes
between the clergy and the laity of thofe times. “There
had been indeed a conftitution of * Lotharius 1. of
an earlier date, who, upon the fame complaints and

% In the law of the Lombards, book ii. tit. §5. fe. 33. In the gbyy which
Muratori made ufe of; it is attributed to the emperor Guido, o

T4 difputes,
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difputes, being defirous of fecuring the juft poffeflion
of property, had ordained, that the wotdry fhonld
make oath that the deed or title was not forged ; and
if the notary thould happen to dié, the witnefles fhould
be fworn who had fighed it, The evil however ftiil
continued, till ‘they were obliged at length to have
recourfe to the remedy above-mentioned, }

Before that time, I find, thatin the general affem-
blies held by Charlemaign, the nation reprefented ta
him ¥, that in the aétnal ftate of things it was ex-
tremely difficult, but ‘that either rhe accufer or the
accufed muft forfivear themfelves ; and ‘that for this
_a'éafoq it was much better to revive the judicial com-
bat ; which was accordingly done.

The ufage of judicial combats gained ground
2mong the Burgundians, and that of an oath was
limited. Theodoric king of Italy fuppreffed the fingle
combat among the Oftrogoths; and the laws of
Chaindafuinthus and Recefluinthus {eemed as if they
would abolifh the very idea of it. But thefe laws
were fo little refpedted in Narbonne Gavl, that they
looked upon the legal duel as 2 privilege of the
Goths 4. '

- The Lombards who conquered Italy, after the
Ofrogoths had been deftroyed by the Greeks, ‘intro-
duced the cuftom of judicial combat into that country ;
but their firft laws gave a check to iti. Charle-
maign{l, Lewis the Debonnaire, and the Orhos,

# In the law of the Lombards, book ii. tit. 55. fed, 23,

1 In palatio quoque, Bera comes Barcinopenfis, cum impeteretur a guo-
quam'S?nila, & infidelitatis argueretur, cum evdem fecundum legem propriam,
‘utpu‘te quia yterque Gothus erat, equeftri przlio congreflus cft & vi€tus,
“Thé anonymous author of ‘the life of Lewia the Debonnaire.

1’ See inthe law of the Lombards, book i. tit. 4. and tit. g. fe&. 23. and
book 2. tit, 35. fec. 4. and 5. and tit. 55. e 1, 2, and 3. The regulations
.of Rotharis; and in [e&. 35. that of Luirprandus, ’ ’

Ji Ibid. book ii. tit, 53. fect. 23. ’

made
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made .diverfe general conftitutions, which we find
inferted in the laws of the Lombards, and added fo
the Salic laws, whereby the practice of legal duels,
at firft in criminal, and afterwards in civil cafes, -ob-~
fained a-greater extent. They knew not what to do.
The negative proof by oath had its inconvenjencies ;
that of legal duels had its inconveniencies alfo ; hence
they often changed, according as the one or the other
affeéted them moft.

On the one hand, the clergy were pleafed to fee,
that in all fecular affairs, people were obliged to have
recourfe to the altar * ; and on the other, a haughty
nobility were fond of maintaining their rights by the
fword.

1 would not have it inferred, that it was the clergy
who introduced the cuftom fo much complained of
by the nobility. This cuftom was derived from the
fpirit of the Barbarian laws, and from the eftablith-
ment of negative proofs. But a practice that contri-
buted to the i impunity of fuch a number of criminals,
having given fome people reafon to think it was pro-
per to make ufe of the fand&ity of the churches, in
order to firike terror into the guilty, and to intimidate
perjurers, the clergy maintained this ufage, and the
pratice which attended it; for in other refpects they
were abfolutely averfe to negative proofs. We find
in Beaumanoir 4, that this kind of proof was never
allowed in ecclefiaftic courts; which contributed
greatly, without doubt, to its fuppreffion, and to

* The judicial oaths were made at that time in the churches, and during
the firft race of our kings there was a chapel fe. apart in the royal palace for
the affairs that were to be thus decided, Seq the Formulas ‘of Marcaifus,
book i. chap. 38. The laws of the Ripuarians, tit, 59. fe@. 4. tir, 5. fe&. 3,

“The hiftory of Gregory of Tours ; and the Capitulary of the year 803. added
o the Salic Law.

T Chap. 39. page 212,
weaken,”



282 THE SPIRIT OF LAWS, Book XXVIIH,

weaken, in this refpeét, the regulation of the cades
of the Barbarian laws,

. This will convince us more ftrongly of the con-
nedtion between the ufage of negative proofs, and
that of judicial combats, of which I have faid fo
muph. The lay tribunals admirted of both; and
both were rejected by the ecclefiaftic courts.

In chufing the trial by duel, the nation followed its
military fpirit ; for while this was eftablifhed as a
divine decifion, the trials by the crofs, by cold or
bmlmg waters, which had been allo regarded in the
fame light, were abolithed.

Charlemaign ordained, that if any differences fhould
arife between his children, they thould be terminated
by the judgment of the crofs. Lewis the Debon-
naire ¥ confined this Judgment to ecclefiaftic affairs ;
his fon Lotharius abolithed it in all cafes: nay, he
Auppreiled + even the trial by cold water. ‘
. _I'do not pretend to fay, that at a rime when fo few

ufages were univerfally received, thefe trials were not
revived in fome churches ; efpecxally as they are men
tioned in a charter 1 of Philip Auguftus: but I
affirm, they were very feldom pxafmfed Beauma-
poir ||, who lived ar the time of St. Lewis, apd a little
after, enumerating the different kinds of trial, men-
tions that of judicial combat, but not a word of the
others.

% We find his conftitutions inferted in the law of the Lombards, and at the
end of the Salic Jaws,

1 In a conflitution inferted in the law of the Lombards, book iis tit, 55
feft. 310

I In the year 1200,

] Culftom of Beauwvifis, chap, 39

CHAP,
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C H A P XIX.

A new Reafon of the Difufe of the Salic and Roman

Laws, as alfo of the Capitularies,

1 HAVE already mentioned the reafons that occa-
fioned the difufe of the Salic and Roman laws, as alfo
of the Capitularies ; here I thall add, that the princi-
pal caufe was the great extent given to judiciary com-
bats.

As the Salic laws did not admit of this cuftom, they
became in fome meafure ufelefs, and fell into oblivion,
In like manner, the Roman laws, which alfo rejected
this cuftom, were laid afide : their whole attention
was then taken up in eftablithing the law of judicial
combats, and in forming a proper digeft of the feveral
cafes that might happen on thofe occafions. The re-
gulations of the Capitularies became likewife of no
manner of fervice. Thusit is, that fuch a number of
laws loft all their authority, without our being able to
tell the precife time in which it was loft ; they fell
into oblivion, and we cannot find any others that were
fubftituted in their place.

Such a nation had no need of written laws ; hence
its written laws might very eafily fall into difufe.

If there happened to be any difputes between two
parties, they had only to order a fingle combat. For
this no great knowledge or abilities were requifite.

All civil and criminal actions are reduced to facts.
It is upon thefe falls they fought ; and not only the
fubftance of the affair, but likewife the incidents and
imparlances were decided by combat, as Beaumanoir
obferves,* who produces feveral inftances,

I find that towards the commencement of the third
race, the jurifprudence of thofe times related entirely
to perfonal quarrels, and was governed by the point

# Chap. b1. pag. 309 and 310,

of
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of honour. If the Judm- was not obeyed, he infifted
upon fatisfaltion from the perfon that contemned his
his authority. - At Bourges, if 4 the provoft had fum-
moned a perfon and he ‘refufed to come: his wa y of
proceeding was, to tell him,” ¢ 1 fent for thee, ‘and
“ thou didft not think it worth thy while to
*¢ come; Idemand therefore fatisfadtion for this thy
¢ contempt.,” Upon which they fought., Lewis
the Fat reformed this cuftom.}

The cuftom of legal duels prevailed at || Orleans,
even in all demands of debt. Lewis the Young de-
clared, that this cuftom thould take place only when
the demand exceeded five fous. This ordinance was
a locallaw ; for in St. Lewis’s time ¥ it was fufficient
that the value was more than rwelve deniers. Beau-
manoir § heard a gentleman of the lasw affirm, that
formerly there had been a bad cuftom in France,
of hiring a champion for a certain time, to fight their
battles in all caufes. This thews that the ufage of ju-
diciary combats muft have had, at Lhat time, a pro-
digious extent.

CHAP XX
Origin of the Point of Honour.

- “WE meet \uth inexplicable enigmas in the codes
of the laws of the Barbarians. The law of il the Fri-
Aians allows oaly half a fou in compofition to a per-
Aon that had been beaten with a ftick ; and yet for
ever {o {mall a wound it allows more. By the Salic
Jaw, if a freeman gave three blows with a flick t
another freeman, he paid three fous ; if he drew blood,

4 Charter of Lewis the Fat} in the year 1143, in the coﬂc&zon of Ordi-
nances. I Ibid,
{| Charter of Lewis xhe Young, in x138, inthe (,o]l eGiign of Om"nances,
+ Ree Beanhanoir, chap. 67, pag. 323.
" § Sce the cuttom of Beauvarbie, cap, "?, pag. 20%.
P, ) 4 Additio famcmum\ Jillemar, tit, . LI

,he
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be was punifhed as if he had wounded him with fteel,
and he paid fifreen fous : thus the punithment was
proportioned to the gxcatnefs of the wound. Thelaw
of the Lombards § citablithed different compofitions
for one, two, three, four blows ; and fo on. At pre-
fent, a fingie blow is equivalent to a hundred thou-
{and.

The conftitution of Charlemaign mferted in the law
of the § Lombards, ordains, that thofe who were al-
lowed the trial by combat, fhould fight with baftons.
Perhaps this was out of regqrd to the clexgy 3 or pro-
Lbably, as the ufage of legal duels gained ground, they
wanted fo render them lefs fanguinary. The capitu-
lary of * | ewis the Debonnaire, allows the liberty of
chufing to fight cither with the fword or bafton. In
procefs of time none but bondmen fought with the
bafton.4-

Here 1 fee thé firft rife and formation of the parti-
culat articles of our point of honour. The accufer
began with declaring, in the prefence of the judge,
that fuch a perfon had committed fuch an action ;
and the accufed made anfwer, that he lied § ; upon
which the judge gave orders for the duel. It hecame
then an eftablithed rule, that whenever a perfon had
the lie given him, it was incumbent on him to fight.

Upon a man’s declarmg he would{| ﬁght, ke could
not afterwards depart from bis word ; if he did,
he was condemmed to a penalty. Hence this rule
epfued, that whenever a perfon had . engaged his
word, honour forbade him to recal it.

Gentlemen 1 fought one another on horfeback

et

1 Book 1. 1it. 6. fc&. 3. § Book 2. tit. 5. e, 23,
* Added to the Salic Taw, in 81g. S

+ See Beaumanoir, chap. 64, pag. 328. 1’ Ibid.

- § Ibid. chap. 3. pag. 25. and 329. ' o

Tt See, in regard to the arms of the combatants, ’Beaumanou', chap. 61,
pag. 308, and chap, 64. pag. 328,

and
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and armed at all points ; villains * fought on foor,
and with baftons. Hence it followed, that the baf-
ton_was looked upon as the inftrument ‘of infults and
affronts ; +4 becaufe to firike a man with it, was treat-
ing him Iike a villain.

None but villains fought with their f faces un-
covered ; fo that none but they could receive a blow
on the face. Therefore a box on the ear became an
injury that muft be expiated with blood, becaufe the

erfon who reccived it, had been treated as a villain.

The feveral people of Germany were no lefs fenfible
than we of the point of honour; nay, they were
more fo. Thus the moft diftant relations took a very
confiderable fhare to themfelves in every affront, and
on this all their codes are founded. The law || of the
Lombards ordains, that, whofoever goes attended
with fervants to beat a man by furprife, in order to
load him with {hame, and to render him ridiculous,
thould pay half the compofition which he would owe
if he had killed him§ ; and if through the fame motive
he tied or bound him, he would pay three quarters of
the fame compofition.

Let us then conclude that our forefathers were ex-
tremely fenfible of affronts ; but that affronts of a par-
ticular kind, fuch as being ftruck with a cerrain
inflrument on a certain part of the body, and in a cer-
tain manner, were as yet unknown to them. All
this was included in the affront of being beaten, and
in this cafe the proportion of the excefs conftituted the
greatnefs of the outrage.

* Ibid. chap. 64. page 328. See alfo the charters of S. Aubin of Anjou
quoted by Galland, page 263,

+ Among the Romans it was not infamous ‘to be beaten with a ftick, ege
iTus fuflinm. De iis gui notantur infamia.

't They bad only the bafton and buckler. Beaumanoir, chay. 64 p» 323

} Book i. tit, 6. feék. 1. § Book i, tit. 6, feét. 2.

CHAPM
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C H A P XXI.

A new Refletion upon the Point of Honour among the
Germans.

« IT was a greatinfamy,” fays Tacitus *,amon
¢¢ the Germans for 2 perfon to leave his buckler be-
¢ hind him in battle ; for which reafon many after a
¢ misfortune of this kind have deftroyed themfelves.”
Thus the ancient Salic law *allows a compofition of
fifteen fous to any perfon thar had been injurioufly re-
proached with having left his buckler behind him.

When Charlemaign § amended the Salic law, he
allowed in this cafe no more than three fous in com-
pofition.  As this prince cannot be fufpected of hav-
ing had a defign to enervate the military difcipline ;
it1s manifeft that fuch a change was owing to that of
arms, and that from this change of arms a great num-
ber of ufages derive their origin.

CH AP XXIL
Of the Manners relative to judicial Combats.

OUR connexicns with the fair fex are founded on
the pleafure of enjoyment ; on the happinefs of loving
and being beloved ; and likewife on the ambition of
pleafing the ladies, becaufe they are the beft judges of
fome of thofe things which conftitute perfonal merit.
This general defire of pleafing produces gallantry,
which is not love itfelf, but the delicate, the volatile,
the perpetual diffembler of love.

* De moribus Germanorum, § In the Patus legis Salicee.
1 We have both the ancient law and that which was amended by this
prince.

According
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According to the different circumftances of every
country and age, love inclines more to one of thofe
three things than to the other two. Now I maintain,
that the prevailing fpirit at the time of our judicial
combats, muft naturally have been that of gallantry.

I find in the law of the Lombards ¥, that if one
of the two champions was found to have any magic
herbs about him, the judge ordered them to be taken
from him, and obliged him to {fwear he had no more.
This law could be founded only on the vulgar opi-
nion; it was fear, the fuppofed contriver of fuch a
number of inventions, that made them imagine this
kind of prefliges. As in the fingle combats, the
champions were armed at all points; and as with
heavy arms, both of the offenfive and defenfive kind,

thofe of & partxcular temper and force were of infinite

advantage ; the notion of fome champions having in-
chanred arms, muft certamly have turned the brams
of a great many people.

Hence arofe the marvellous f{yftem of chivalry.
The minds of all forts of people quickly imbibed
thefe extravagant ideas. 'Then it was they had the
romantic notions of knight-errants, . necromancers,
and of fairies, of winged or intelligent hotfes, of in-
vifible or invulnerable men, of magicians who con-
cerned themfelves in the birth and education of great
perfonages, of inchanted and difinchanted palaces, of

a new world in the midft of the old one, the ufual
Cﬂurfe, of nature being left only to the lower clafs of
mankind.

Knight-errants ever in armour, in a part of the
world abounding with caftles, forts, and robbers,
placed all their glory in punithing mju{hce, and in
proteding weaknefs. Hence our romances are full of

* Book il. tit, 55 fe&, 11,
gallantry
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gallantry founded on the idea of love joined to that
of ftrength and protection.

Such was the original of gallantry, when they
formed the notion of an extraordinary race of men,
who at the fight of a virtuous and beautiful lady in
diftrefs, were inclined to expofe themfelves to all
hazards for her fake, and to endeavour to pleafe her
in the common ations of life.

Our romances flattered this defire of pleafing, and
communicated to a part of Europe that {pirit of gals
lantry, which we may venture to affirm was very little
known to the ancients,

The prodigious luxury of that immenfe city Rome
encouraged fenfible pleafures. The tranquility of the
plains of Greece gave rife to tender * and amorous
fentiments. The idea of knight-errants, protetors
of the virtue and beauty of the fair-fex, was pro-
ductive of gallantry.

This {pirit was continued by the cuftom of tour-
naments, which uniting the rights of valour and
love, added ftill a confiderable importance to gal-
lantry.

C H AP  XXIIL

Of the Code of Laws on judicial Combats.

SOME perhaps will have a curiofity to- fee this
abominable cuftom of judiciary combat reduced to
principle, and to find a code of fuch extraordinary
laws. Men, though reafonable in the main, reduce
their very prejudices to rule. Nothing was more
contrary to good fenfe, than thofe combats : and yet
when once this point was laid down, a kind of pru-

¥ Se the Greek romances of the middle age,

Vor. I1. U dential
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dential management was ufed in carrying it into exe-
cution.

In order to be thoroughly acquainted with the jurif-
prudence of thofe times, it is neceffary to read with
atrention the regulations of St. Lewis, who made
fuch great changes in the judiciary order. Défon-
taines was cotemporary with that prince : Beaumanoir
wrote after * him ; and the reft lived fince his time.
We muft therefore look for the ancient prattice in
the amendments that have been made of it.

C H A P XXIV.
Rules eftablifbed in the judicial Combat.

WHEN there happened + to be feveral accufers,
they were obliged to agree among themfelves that the
action might be carried on by a fingle profecutor;
and if they could not agree, the perfon before whom
the a&ion was brought, appointed one of them to
profecute the quarrel.

When I a gentleman challenged a villain, he was
obliged to prefent himfelf on foot with buckler and
bafton ; but if he came on horfeback, and armed like
a gentleman, they took his horfe and his arms from
him ; and firipping him to his fhirt, they compelled
him to fight in that condition with the villain.

Before the combat the || magiftrates ordered three
banns to be publithed. By the firft the relations of
the parties were commanded to retire ; by the fecond
the people were warned to be filent; and the third
prohibited the giving any affiftance to either of the
parties, under fevere penalties; nay, even on pain

* In the year 1283.
+ Beaumanoir, chap, vi. page 40, and 41.
1 Ibid, chap. 64. page 328, § Ibid. page 330.

of
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of death, if by this affiftance either of the combatants
thould happen to be vanquifhed.

The officers belonging to the civil magiftrate *
guarded the lift or inclofure where the battle was
fought ; and in cafe either of the parties declared him-
felf defirous of peace, they took particular notice of
the actual ftate in which things ftood at that very
moment, to the end that they might be reftored to the
fame fituation, in cafe they did not come to an accom-
modation +. -

“When the pledges were received either for a crime
or for falfe judgment, the parties could not make u
the matter without the confent of the lord: and when
one of the parties was overcome, there could be no
accommodation without the permiffion of the count},
which had fome analogy to our letters of grace.

But if it happened to be a capital crime, and the
lord, corrupted by prefents, confented to an accom-
modation ; he was obliged to pay a fine of fixty
livres, and the right || he had of punifhing the male-
factor devolved to the count.

There were a great many people incapable either
of offering, or of accepting battle. But liberty was
given them in trial of the caufe to chufe a champion ;
and that he might have a ftronger intereft in defend-
ing the party, in whofe behalf he appeared, his hand
was cut off if he loft the battle§.

When capital laws were made in the laft century
againft duels, perhaps it would have been fufficient

# Beaumanoir, chap. 64. page 330. + Ibid.

1 The great vafials bad particular privileges.

|| Beaumanoir, chap. 64. page 330. fays, he loft his jurifdi€tion: thefe
words in the authors of thofe days have not a general fignification, but a
fignification limited to She affair in queftion. De:’ﬂmlaines, chap. 214 art. 29. 7

§ This cuftom, which we meet with in the capitularies, was flill fubfifting
at the time of Beaumanoir. See chap. 61. page 315,

U2 : ' to
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to have deprived a warrior of his military capacity, by
the lofs of his hand ; nothing in general being a great-
er mortification to mankind, than to furvive the lofs of
their charalter.

When § in capital cafes the duel was fought by
champions, the parties were placed where they could
not behold the battle ; each was bound with the cord
that was to be ufed at his execution, in cale his cham-
pion was overcome.

The perfon overcome in battle, did not always lofe
the point contefted ; if, forinftance, || they fought on
an imparlance, he loft only the imparlance.

CHAP XXV

Of the Bounds preferibed to the Cuffom of judicial
Combats.

" WHEN pledges of battle had been received upon
a civil affair of {mall importance, the lord obliged the
parties to withdraw them.

If a fa@ was notorious ;* for inftance, if 2 man
bad becn affaffinated in the open market-place, then
there was neither a trial by witnefles, nor by combat ;
the judge gave his decifion from the notoriety of the
fa

When the court of alord had often determined af-
ter the fame manner, and the ufage was thus known,+
the lord refufed to grant the parties the privilege of
duelling, to the end that the ufages might not be al-
tered by the different fuccefs of the combats.

They were not allowed to infift upon duelling but
for 1} themfelves, for fome one belonging to their fa-
mily, orfor their liege lord.

§ Beaumanoir, chap. 64, p. 330, \| 1bid, chap. 61, p. 305,
# Ibid, chap. 61, p. 308. Ibid. chap, 43, p. 210:
4+ Beaumanoir, chap. 61, p. 314. See alfo Défontaines, chap. 22, art. 24.
§ Ibid, chap, 63, p. 322
‘When
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When the accufed had been acquitted, § another
relation could not infift on fighting him; otherwife
difputes would never be terminated.

If a perfon appeared again in public, whofe rela-
tions, upon a fuppofition of his being murdered,
wanted to revenge his death, there was then no room
for a combat: the fame may be faid | if by a noto-
rious abfence the fat was proved to be impoffible.

If aman * who had been mortally wounded, had dif-
culpated before his death the perfon acculed, and
named another, they did not proceed to a duel; but
if he had mentioned nobody, his declaration was only
looked upon as a forgivenefs on his death-bed; the
profecution was continued, and even among gentle-
men they could make war againft cach other.

When there was a war, and one of their relations
had given or received pledges of battle, the right of
war ceafed; for then it was thought that the parties
wanted to purfue the ordinary courfe of juftice ; there-
fore he that continued the war would have be:n fen-
tenced to repair all damages.

Thus the practice of judiciary combat had this ad-
vantage, that it was apt to change a general into a
particular quarrel, to reftore the courts of judicature
to their authority, and to reduce to a civil ftate thofe
who were no longer governed but by the law of na-
tions.

As there are an infinite number of wife things that
are managed in a very foolith manner; fo there are
many foolifh things that are very wifely conducted.

‘When a man + who was appealed of a crime, vifibly
fhewed, that it had been committed by the appeliant
himfelf, there could be then no pledges of battle ; for
there is no criminal but would prefer a duel of uncer-
tain event to a certain punifhment,

§ Défontaines, chap. 63, p. 322, || Ibid, * Ibids p. s23.
1 Beaumanoir, chap, 63, p. 324.
. T

U3 There,
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There were no duels § in affairs decided by arbi-
ters, nor by ecclefiaftic courts: nor in cafes relating
to women’s dowries.

A ““ woman,” fays Beaumanoir, * cannot fight.” If
a woman appealed a perfon without naming her cham-
pion, the pledges of battle were not accepted. It was
alfo requifite that a woman fhould be authorized § by
her baron, that is, by her hufband, to appeal, but
fhe might be appealed without this authority.

If either the appellant, or the || appellee were under
fifteen years of age, there could be no combat. They
might order it, indeed, in difputes relating to orphans,
when their guardians or truftees were willing to run
the rifk of this procedure.

The cafes in which a bondman was allowed to fight,
are, I think, as follows. He was allowed to fight
another bondman ; to fight a freedman, or even a
gentleman, in cafe they were appellants ; but if he was
the appellant * himfelf, the others might refufe to
fight; and even the bondman’s lord had a right to
take him out of the court. The bondman might by
his lord’s charter + or by ufage, fight with any free-
man; and the church } pretended this right for her

bondmen, as a mark of refpect §§ due to her by the
laity,

CHAP XXVL

Of the judiciary Combat between one of the Parties, and
one of the Witnelfes.

BEAUMANOIR informs us ||| that a perfon who

faw a witnefs going to fwear againft him, might elude

the fecond, by telling the judges, that his adverfaries

1 Beaumanoir, p. 325.‘ § Ibid. p. 325.

| 1bid. chap. 63, p. 323. See alfo what I have faid in the 18th book.

= Ibid. chap. 63, ps 322. 1 Défontaines, chap, 22, art. 7.

11 Habeant bellandi et teftificandi licentiam. Cbarter of Lewis the Fat, In
the year 1118, &§§ Ibid, lill Chap. 61, p. 315,

Pl‘ (00
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produced a falfe and flandering witnefs; and if the
witnefs was willing to maintain the quarrel, he gave
pledges of battle. They troubled themfelves no far-
ther about the inqueft; for if the witnefs was over-
come, it was decided, that the party had produced a
falfe witnefs, and he loft his caufe. '

It was neceffary the fecond witnefs thould be pre-
vented from fwearing ; for if he had made his attefta-
tion, the affair would have been decided by the depo-
fition of two witneflfes. But by ftaying the fecond,
the depofition of the firft witnefs was of no manner
of ufe.

The fecond witnefs being thus rejected, the party
was not allowed to produce any others, but he loft
his caufe; incafe, however, there had been no pledges
of battle, he might produce other witnefles.

Beaumanoir obferves,t that the witnefs might fay
to the party he appeared for, before he made his de-
pofition : ¢ I do not care to fight for your quarrel,
“ nor to enter into any debate; but if you are wil-
¢ ling to ftand by me, I am ready to tell the truth.”
The party was then obliged to fight for the witnefs,
and if he happened to be overcome, he did not lofe his
caufe,  but the witnefs was rejected.

This, 1 believe, was a limitation of the antient cuf-
tom; and what makes me think fo, is, that we find
this ufage of appealing the witnefles, eftablithed in the
laws of the § Bavarians and || Burgundians without any
reftri¢tions.

I have already made mention of the conftitution of
Gundebald, againft which Agobard * and St. Avitust+
made fuch loud complaints.  When the accufed,”
fays this prince, “ produces witnefles to fwear that

1 Chap. 6, p. 49 and 40.

1 But if the barttle was fought by champions, the champion that was over-
come had his hand cut off,

§ Tit. 16, fedt., 2, I Tit, 43.

* Letter to Lewis the Debonnaire. 41 Life of Sty Avitus.

U4 “« he
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 he has not committed the crime, the accufer may
challenge one of the witneffes to a combat ; forit is
 very juft, that the perfon who has offered to fwear,
¢ and has declared that he was certain of the truth,
¢ fhould make no difficulty to maintain it.” Thus
the witnefles were deprived by this king of every kind
of fubterfuge to avoid the judiciary combat.

C H A P XXVII.

Of the judicial Combat between one of the Parties, and
oneof the Lord’s Peers.  Appeal of falfe Fudgment.

AS the nature of judicial combats was to terminate
the affair for ever, and was incompatible with * a new
judgment, and new profecutions ; an appeal, fuch _as
iseltablithed by the Roman and Canon laws, thatis,
to a fuperior court, in crder to re-judge the proceed-
ings of aninferior, was a thing unknown in-France.

This is a form of proceeding to which a warlike na-
tion, entirely governed by the point of honour, was
quite a ftranger ; and agreeably to this very {pirit, the
fame methods + were ufed againft the judges, as was
allowed againtft the parties.

An appeal among the people of this nation was a
challenge to fight with arms, a challenge decided by
blood, and not by an invitation to a paper quarrel, the °
knowledge of which was deferred to fucceeding ages.f

Thus St. Lewis in his inftitutions, fays, that an ap-_
peal includes both felony and iniquity. Thus Beau-
manoir tells us, thatif a vaffal § wanted to make his
complaint of an outrage committed againft him by his
lord, he was firft obliged to denounce that he quitted
his fief; after which he appealed to his lord para-

# Beaumanoijr, chap. 2, p. 22.

1 1bid. chap. 61, p. 312, and chap. 67, p. 3387

1 Book 2, chap.’xs. ’ ’ ’

§ Beaumanoir, chap. 61, p. 570 and 311, and chap. 67, p: 337

2 mount,
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mount, and offered pledges of battde. In like man-
ner the lord renounced the homage of his vaffal, if he
appealed him before the count. .

A vaffal to appeal his lord of falfe judgment, was
telling him, that his fentence was unjuft and mali-
cious: now, to utter fuch words againft his lord,
was in fome meafure committing the crime of felony.

Hence, inftead of bringing an appeal of falfe judg-
ment againft the lord, who appointed and direted the
court, they appealed the peers of whom the court
itfelf was formed: by which means they avoided the
crime of felony; for they infulted only their peers,
with whom they could always account for the affront.

It was a very || dangerous thing to appeal the peers
of falfe judgment. If the party waited till judgment

~was pronounced, he was obliged to fight them all,*
when they offered to make good their judgment, If
the appeal was made before all the judges had given
their opinion, he was obliged to fight all who had
agreed in their judgment. To avoid this danger, it
was ufual to petition the lord + to direct that each
peer fhould give his opinion out loud; and when the
firft had pronounced, and the fecond was going to do
the fame, the party told him that he was a liar, a
knave, and a {landerer, and then he had to fight only
with that peer.
" Défontaines  would have it, that before an appeal
was made of falfe judgment, it was cuftomary to les
- three judges pronounce; and he dees not fay, that it
was neceffary to fight them all threc, much lefs that
there was any obligation to fight all thofe who had
declared themfelves of the fame opinion. Thefe dif-
ferences arife from this, that there are few ufages ex-

{| Beaumanoir, chap. 61, p. 313. * Ibid. p. 314.
+ Ibid, chap. 61, p. 314.
1 Chap. 22, art. 3, 30 and 11, he fays only, that each of them was allowed

a2 fm;ll fine,
altly
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actly in all parts the fame ; Beaumanoir gives an ac-
count of what pafled in the county of Clermont ; and
Défontaines of what was practifed in Vermandois.

When # one of the peers had declared that he would
maintain the judgment, the judge ordered pledges of
battle to be given, and likewife took fecurity of the
appeilant, that he would maintain his appeal. But
the peer who was appealed gave no fecurity, becaufe
he was the lord’s vaflal, and was obliged to defend
the appeal, or to pay the lord a fine of fixty livres.

If the + appellant did not prove that the judgment
was falfe, he paid the lord a fine of fixty livres, the
fame fine { to the peer whom he had appealed, and as
much to every one of thofe who had openly confented
to the judgment.

When a perfon violently fufpected of a capital
crime, had been taken and condemned, he could make
no appeal || of falfe judgment: for he would always
appeal either to prolong his life, or to get an abfolute
difcharge.

If a perfon § faid that the judgment was falfe and
bad, and did not offer to make his words good, that
is to fight, he was condemned to a fine of fix fous, ifa.
gentleman, and to five fous, if a bondman, for the in-
jurious expreffions he had uttered.

The judges or peers $3 who were overcome, for-
feited neither life nor limbs; but the perfon who
appealed them was punifthed with death, if it hap-
pened to bea capital crime.||||

* B:aumanoir, chap. 61. page 314.

4+ Ibid. Défontaines, chap. 22. art. g,

1 Défontaines, chap, 22. art. g. |} Beaumanoir, chap. 61. page 316.

§ Ibid. chap. 16, page 314. and Défontaines, chap. 22, art. 21.

11 Défontaines, chap. 22. art. 7.

I See Défontaines, chap. 21. art. 11 and 12. and following, who diftin-
guithes the cafes in which the appellant of falfe judgment lofcs his life, the
point contefted, or only the imparlance, .

This
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This manner of appealing the peers of falfe judg-
ment, was to avoid appealing to the lord himfelf. If
the lord §§ had no peers, or had not a fufficient number,
he might, at his own expence, hire { peers of hislord
paramount ; but thefe peers were not obliged to pro-
nounce judgment if they did not like it ; they might
declare, that they were come only to give their opi-
nion: in that particular cafe || the lord himfelf pro-
nounced fentence as judge ; and if an appeal of falfe
judgment was made againft him, it was his bufinefs to
ftand the appeal.

If the lord happened * to be fo very poor as not to
be able to hire peers of his paramount, or if he neg-
le&ted to afk for them, or the paramount refufed o
give them, then the lord could not judge by himfelf,
and as nobody was obliged to plead before a tribunal
where judgment could not be given, the affair was
brought before the lord paramount.

This, I believe, was one of the principal caufes of
the feparation between the jurifdiction and the fief,
from whence arofe that maxim of the French law~
yers, ¢ The fief is one thing, and the jurifdition an-
¢ other.” For as there was a vaft number of peers
who had no fubordinate vaffals under them, they were
incapable of holding their court; all affairs were then
brought before their lord paramount, and they loft the
privilege of pronouncing judgment, becaufe they had
neither power nor will to claim it.

All the peers  who had agreed to the judgment,
were obliged to be prefent when it was pronounced,
that they might follow one another, and fay Y&s to
the perfon who, wanting to make an appeal of falfe

§§ Beaumanoir, chap. 62. page 322. Défontaines, chap. 22,

1 The count was not obliged to lend any. Beaumanoir, chap. 67. p. 337-

{i Nobody can pafs judgment in his court, fays Beaumanoir, chap. 67. p. 336
and 337, :

* 1bid. chap, 62. page 322. 1 Défontaings, chap, 21.art, 27 and 28,

judgment,
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judgment, afked them whether they followed ; for
Défontaines fays, § ¢ that it is an affair of courtefy
¢ and loyalty, and there is no fuch thing as evafion
¢ or delay.” From hence, I imagine, arofe the cuf-
tom flill followed in England, of obliging thg jury
to be all unanimous in their verdlé’c in cafes relating
to life and death.

Judgment was therefore given according to the
opinion of the majority : and if there was an equal
divifion, fentence was pronounced, in criminal cafes,
in favour of the accufed ; in cafes of debt, in favour
of the debtor ; and in cafes of inheritance, in favour
of the defendant.

Défontaines obferves ||, that a peer could not excufe
himfelf by faying that he would not fit in court if
there were only four§, or if the whole number, or
at leaft the wifeft part, were not prefent. This is juft
as if he were to fay in the heat of an engagement, that
he would not affift his lord, becaufe he had not all
his vaffals with him. But it was the lord’s bufinefs
to caufe his court to be refpeéted, and to chufe the
braveft and moft knowing of his tenants. This I
mention in order to thew the duty of vaflals, which
was to fight and to give judgment; and fuch indeed
was this duty, that to give judgment was all the fame
as to fight.

It was lawful for a lord who went to law with his
vaflal in his own court, and was caft, to appeal one
of his tenants of falfe Judgment. But as the latter
owed a refpect to his lord for the fealty he had vowed,
and the lord on the other hand owed benevolence to
his vaffal for the fealty accepted ; it was cuftomary to
make a diftinction between the lord’s affirming in ge-

1 Défontaines chap. 21. art. 28.

|| Chap. 21. art. 37.

§ This number at leat was neceflary. Défontaines, chap, 21. art, 36.
neral,
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neral, that the judgment * was falfe and unjuft, and
imputing perfonal 4 prevarications to his tenant. In
the former cafe, he affronted his own court, and in
fome meafure himfelf, fo that there was no room for
pledges of battle. But there was room in the latter,
becaufe he attacked his vaffal’s honour; and the per-
fon overcome was deprived of life and property, in
order to maintain the public tranquility.

This diffin¢tion, which was neceflary in that parti-
colar cafe, had afterwards a greater extent. Beau-
manoir fays, that when the appellant of falfe judg-
ment attacked one of the peers by perfonal imputation,
battle enfued ; but if he attacked only the judgment,
the peer appealed was at liberty §{ to determine the
difpute either by battle, or by law. But as the pre-
vailing {pirit in Beaumanoir’s time was to reftrain the
ufage of judicial combats, and as this liberty which
had been granted to the peer appealed, of defending
the judgment by combat or not, is equally contrary to
the ideas of honeur eftablithed in thofe days, and to
the obligation the vaffal lay under of defending his
tord’s jurifdiGion; I am apt to think that this dif-
tin¢tion of Beaumanoir’s was owing to a new regu-
lation among the French.

I would not have it thought, that all appeals of
falfe judgment were decided by battle ; it fared with
this appeal as with all others. The reader may re-
collett the exceptions mentioned in the 245th chapter.
Here it was the bufinefs of the fuperior court to exa-
mine whether it was proper to withdraw the pledges
of battle or not.

" There could be no appeal of falfe judgment againft
the king’s court ; becaufe as there was no one equal

T Beaumanoir, chap, 67. page 337. T Ibid,
1 Ibid. chap, 67. page 337 and 338,

to
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to the king, no one could appeal him; and as the
king had no fuperior, none could appeal from his
court.

This fundamental regulation, which was neceffary
as a political law, diminifhed alfo as a civil law the
abufes of the judicial proceedings of thofe times.
When a Jord was afraid # that his court would be ap-
pealed of falfe judgment, or perceived that they were
determined to appeal ; if juftice required there thould
be no appeal, he might petition for peers from the
king’s court, who could not be appealed of falfe
judgment. Thus king Philip, fays Défontaines -+,
fent his whole council to judge an affair in the court
of the Abbot of Corbey.

If the lord could not have judges from the king,
he might remove his court into the king’s, if he held
immediately of him: but if there were intermediate
lords, he had recourfe to his paramount, removing
from one lord to another, till he came to the fove-
reign.

Thus, notwithftanding they had not in thofe days
neither the practice or even the idea of our modern
appeals, yet they had recourfe to the king, who was
the fource from whence all thofe rivers flowed, and
the fea into which they returned.

C H A P XXVIII.

Of the Appeal of Default of Fuftice.

THE appeal of default of juftice was when the
court of a particular Jord deferred, evaded, or refufed
to do juftice to the parties.

During the time of our princes of the fecond race,
though the count had feveral offices under him, their

& Défontaines, chap. 22. + Ibid, "
per on
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perfon, was fubordinate, but not their jurifdiction.
Thefe officers in their court-days, affizes, or placita,
gave judgment in the laft refort as the count himfelf ;
all the difference confifted in the divifion of the jurif-
di@ion. For inftance, the count had * the power of
condemning to death, of judging of liberty, and of
the reftitution of goods, which the centenarii had not.

For the fame reafon there were higher caufes 4~ re-
ferved to the king ; namely, thofe which dire@ly con-
cerned the political order of the flate. Such were
the difputes between bithops, abbots, counts, and
other grandees, which were determined by the king,
together with the great vaffals .

What fome authors have advanced ; namely, that
an appeal lay from the count to the king’s commiffary
or miffus dominicus, is not well grounded. The count
and the miffus had an equal jurifdiction || independent
of each other: The whole difference § was that the
miffus held his placita or affizes four months in the
year, and the count the other eight.

If a perfon who had been condemned at an affize**,
demanded to have his caufe tried over.again, and was
afterwards caft, he paid a fine of fifteen fous, or re-
ceived fifteen blows from the judges who had decided
the affair. .

When the counts or the king’s commiffaries did not
find themfelves able to bring the great lords to reafon,

* Third capitulary of the year 812, art. 3. edition of Baluzius, p. 497. and
of Charles the Bald, added to the law of the Lombards, book ii. art, 3.

+ Third capitulary of the year 812. art. 3. edition of Baluzius, p. 497.

1 Cum fidelibus. Capitulary of Lewis the Pious, edition of Baluziuss
page 667,

{| See the capitulary of Charles the Bald, added to the law of the Lombardss
book ii. art. 3.

§ Third capitulary of the year 812, art, 8.
#¥ Placitum,

they
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they made them give bail or fecurity -, that they
would appear in the king’s court: this was to try the
caufe, and not to rejudge it. I find in the capitulary
of Metz 3, a law by which the appeal of falfe judg-
ment to the king’s court is eftablithed, and all other
kinds of appeal are profcribed and punithed.

If they refufed to fubmit to the judgment of the
fheriffs ||, and made no complaint, they were impri-
foned till they had fubmitted : but if they complained,
they were conducted under a proper guard before the
king, 2nd the affair was examined in his court.

There could be hardly any room then for an appeal
of default of juftice. For inftead of its being ufual in
thiofe days to complain, that the counts and others
who had a right of holding affizes, were not exaét in
difcharging this duty §; it was a general complaint
that they were too exact. Hence we find fuch num-
bers of ordinances, by which the counts and all other
officers of juftice are forbid to hold their affizes above
thrice a year. It was not {o neceflary to chattife their
indolence, as to check their adtivity.

But, after an infinite number of petty lordfhips had
been formed, and different degrees of vaffalage efta-
blified, the neglect of certain vaffals in holding their
courts gave rife to this kind of appeal *; efpecially as
very confiderable profits accrued to the lord paramount
from the feveral fines.

As the cuftom of judicial combats gained every
day more ground, there were places, cafes, and times,

-+ This appears by the formulas, charters, and the capitularies.

1 In the year 7357, edition of Baluzius, page 180. art, ¢ and 1e. and the
fynod apud Vernas in the year 755, art. 9. edition of Baluzius, page 175.
Thefe two capitularies were made under king Pepin.

|| The officers under the count Scabini,

§ See the law of the Lombards, book ii. tit, 52, art, 22.

* There are inflances of appeals of default of juftice fo early as the time of
PhLilip Auguftus, .

n
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in which it was difficult to affemble the peers, and
confequently in which juftice was delayed. The ap-
peal of default of juftice was therefore introduced, an
appeal that has been often a remarkable @ra in our
hiftory ; becaufe moft of the wars of thofe days were
imputed to a violation of the political law ; as the
caufe, or at leaft the pretence of our modern wars, is
the infringement of the law of nations.

Beaumanoir - fays, that in cafe of default of juftice,
battle was not allowed : the reafons are thefe, 1. they
could not challenge the lord, becaufe of the refpeét
due to his perfon ; neither could they challenge the
lord’s peers, becaufe the cafe was clear, and they had
only to reckon the days of the fummons, or of the
other delays; there had been no judgment paffed,
confequently there could be no appeal of falfe judge-
ment : in fine, the crime of the peers offended the
lord as well as the party, and it was againft rule that
there fhould be battle between the lord and his peers.

But § as the default was proved by witnefles before
the fuperior court; the witnefles might be chal-
lenged, and then neither the lord nor his court were
offended. )

In cafe the default was owing to the lord’s tenants
or peers by deferring juftice or by evading judgment
after paft delays, then thefe peers were appealed of
default of juftice before the paramount ; and if they
were caft, they || paid a fine to their lord. The latter
could not give them any affiftance ; on the contrary,
he feized their fief till they had each paid a fine of
fixty livres.

2. When the default was owing to the lord, which
was the cafe whenever there happened not to be 2

¥ Chap. 61. page 315.
1 Beaumanoir, chap. 61. page 315,
{| Défontaines, chap, 21 art. 24.

Vor. 1L X fufficient.
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fufficient number of peers in his court to pafs judg-
ment, or when he had not aflembled his tenants or
appointed fomebody in his room to affemble them,
an appeal might be made of the default before the lord
paramount ; but then the party  and not the lord
was fummoned, becaufe of the refpect due to the
latter.

The lord demanded to be tried before the para-
mount, and if he was acquitted of the default, the
caufe was remanded to him, and he was likewife paid
a fine of || fixty livres. But if the default was proved,
the penalty § inflicted on him was to lofe the trial of
the caufe, which was to be then determined in the
fuperior court.  And indeed, the complaint of defaule
was made with no other view.

3. If the lord was fued * in his own court, which
never happened but upon difputes relative to the fief ;
after letting all the delays pafs, the lord himfelf
was fummoned before the peers in the fovereign’s
name, whole permiffion was neceffary on that occa-
fion. The peers did not make the fummons in their
own name, becaufe they could not fummon their lord,
but they could fummon *# for their lord.

Sometimes 4 the appeal of default of juftice was
followed by an appeal of falfe judgment, when the

lord had caufed judgment to be pafled, notwithftand-
ing the default.

1 Défontaines, chap. 21. art. 11, | Beaumanoir, chap. 61. page 312.

§ Défontaines, chap. 21, art. 29.

* ‘This was the cafe in the famous difference between the lord of Nele and
Joan countess of Flanders, under the reign of Lewis VIII, He fued her in
ber own court of Flanders, and fummoned her to give judgment within forty
days, and afterwards appsaled in default of juftice to the king’s court. She
anfwered, he fhould be judged by his peers in Flanders. The king's court
determined that he fhould not be remanded, and that the countefs fhould be
fummoned. :

+ Beaumanoir, chap. 34. % Défontaines, chap, 21. art. g,

41 Beaumanoir, chap. 61, page 318,

“The
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The vaffal § who had wrongfully appealed his lord
of default of juftice, was fentenced to pay a fine ac~
cording to his lord’s pleafure.

The inhabitants of Gaunt - had appealed the earl
of Flanders of default of juftice before the king, for
having delayed to give judgment in his own court.
Upon examination it was found, that he had ufed
fewer delays than even the cuftom of the country al-
lowed. They were therefore remanded to him ; upon
which their effects to the value of fixty thoufand livres
were feized. They returned to the king’s court in
order to have the fine moderated ; but it was decided
that the earl might infift upon the fine, and even upon
more if he pleafed. Beaumanoir was prefent at thofe
judgments.

4. In other difputes which the lord might have
with his vaffal, in refpet to the body or honour of
the latter, or to goods that did not belong to the fief,
there was no room for an appeal of default of juftice ;
becaufe the caufe was not tried in the lord’s court,
but in that of the paramount: vaffals, fays Défon-
taines ¥, having no power to give judgment on the
body of their lord.

. I have been at fome trouble to give a clear idea of
thofe things, which are fo obfcure and confufed in
ancient authors, that to difentangle them from the
chaos in which they were involved, may be reckoned
a new difcoyery.

§ Beaumanoir, chap. 61, page 312, But he that was neither tenast nor
vaffal to the lord, paid only a fine of fixty livres. 1Ibid,

4+ Beaumanoir, chap. 61, page 33

* Chap. 21, art. 35..

X2 ‘ CHAP.
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C H AP XXX

Epoch of the Reign of St. Lewis.

ST. LEWIS abolifhed the judicial combats in all
the courts of his demefne, as appears by the ordi-
nance 1 he publithed on that account, and f by the
inflitutions.

But he did not fupprefs them in the courts of his
|| barons, except in the cafe of appeal of falfe judg-
ment.

A vaffal could not appeal the court of his lord of
falfe jndgment, without demanding a judicial combat
againft the judges who had pronounced fentence.
But St. Lewis § introduced the pradice of appealing
of falfe judgment without fighting, a change that
may be reckoned a kind of revolution.

He declared -, that there thould be no appeal of
falfe judgment in the Jordthips of his demefne, becaufe
it was a crime of felony. If it was a kind of felony
againt the lord, by a much ftronger reafon it was
felony againft the king. But he confented they might
demand an amendment §1 of the judgments pafled in
his courts ; not becaufe they were falfe or iniquitous,
but becaufe they did fome prejudice [|||. On the con-
trary, he ordained, that they fhould be obliged to
make an appeal of falfe judgment againft the courts
of the barons §§, in cafe of any complaint.

b In the year 1260, .

+ Pook i. chap. 2. and 7, and book ii. chap. 10, and 11.

[} Assppears every where in the inflitutions, &c. and Beaumanoir, chap.

61. page 300, '

§ Iathtutions, book i. chap. 6. and book ii. chap. 15,

4 Ibid. book ii, chap. 15.

11 ILid, book i. chap. 78. and book ii. chap, 13,

fil Ibids bwook i.chap. 78, §§ Ibids book ii, chap. 7 5. 1
) £



Cuar.29. THE SPIRIT OF LAWS. 309

It was not allowed by the inftitutions, as we have
already obferved, to bring an appeal of falfe judg-
ment againft the courts in the king’s demefnes. The
were obliged to demand an amendment before the
fame court: and in cafe the bailiff refufed the amend-
ment demanded, the king gave leave to make an
appeal * to his court; or rather interpreting the infti-
tutions by themlelves, to prefent him + a requeft or
petition. ‘

With regard to the courts of the loxds, St. Lewis
by permitting them to be appealed of falfe judgment,
would have the caufe brought } before the royal tri-
bunal, or that of the lord paramount, not |l to be
decided by duel, but by witnefles purfuant to a cer-
tain form of proceeding, the rules of which he laid
down in the inftitutions §.

Thus, whether they could falfify the judgment, as
in the court of the barons ; or whether they could not
falfify, as in the court of his demefne, he ordained,
that they might appeal, without the hazard of a
duel.

Défontaines ** gives us the two firft examples he
ever faw, in which they proceeded thus withour 3
legal duel: one, in a caufe tried at the court of St,
Quintin, which belonged to the king’s demefue ;
and the other, in the court of Ponthien, where the
count, who was prefent, oppofed the ancient Jurif-
prudznce: but thefe two caufes were decided by
law.

Here, perhaps, it will be atked, why St. Lewis
ordained for the courts of his barons a diferent form

* Iaftitutions, book ii, chap. 78. + Ibid, chap. 15.

1 But if they wanted to appeal without falfifying the judgment, the appeal
was not admitted. Inftitutions, book ii. chap. 135, )

|| Book i. chap. 6. and 47. and book ii. chap. 15. and Beaumanoir, chap. 11
page 58. )
§ Boak i, chap, ¥, 2, and 3. ** Chap. 22, art. 16. and 37,
, s

3 of
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of proceeding from that which he had eftablithed in
the courts of his demefne ? The reafon is this: when
St. Lewis made the regulation for the courts of his
demefnes, he was not checked or confined in his views:
but he bad meafures to keep with the lords who en-
joyed this ancient prerogative, that caufes fhould not
be removed from their courts, unlefs the party was
willing to expofe himfelf to the dangers of an appeal
of falfe judgment. St. Lewis preferved the ufage of
this appeal ; .but he ordained, that it fhould he made
without a judicial combat, that is, in order to render
the change more infenfible, he fupprefled the thing
and continued the terms.

This regulation was not univerfally received in the
courts of the lords, Beaumanoir * fays, that in his
time there were two ways of trying caufes; one ac-
cording to the king’s eftablithment, and the other pur-
fuant to the ancient practice ; that the lords were at
liberty to follow which way they pleafed ; but when
they had pitched upon one in any caufe, they could
not afterwards have recourfe to the other. He adds+,
that the count of Clermont followed the new pradtice,
whilft his vaffals kept to the old one; but that it was
in his power to re-eftablifh the ancient practice when-
ever he pleafed, otherwife he would have lefs authe-
rity than his vaffais.

It is proper here to obferve, that France was at
that time § divided into the country of the king’s
demefne, and that which was called the country of
the barons, or the baronies ; and; to make ufe of the
terms of St. Lewis’s inftitutions, into the country
under obedience to the king, and the country out of
his obedience. When the king made ordinances for

* Chap. 61. pag €3cn. 1 Ibid.
1 See Beaumano ir, Défontaines; and the Inflitutions, book ii, chap. 10,
13, 1%, and others,
the
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the country of his demefne, he employed his own
fingle authority. ‘But when he publifhed any ordi-
nances that concerned alfo the country of his barons,
thefe were ¥ made in concert with them, or fealed
and fubfcribed by them : otherwife the barons received
or refufed them, according as they feemed conducive
to the good of their baronies. The rear-vaffals were
upon the fame terms with the great-vaffals. Now
the inftitutions were not made with the confent of the
lords, though they regulated matters which to them
were of great importance: but they were received
only by thofe who believed they would redound to
their advantage. Robert, fon of St. Lewis, received
them in his county of Clermont; yet his vaffals did
not think proper to conform to this practice.

C H A P. XXX
Obfervations on Appeals.

I apprehend that appeals, which were challenges
to a combat, muft have been made immediately on
the fpot. ¢¢ If the party leaves the court without
¢ appealing,” fays Beaumanoir 1, ¢ he lofes his ap-
‘¢ peal, and the judgment ftands good.” This con-
tinued ftill in force, even after all the reftriCtions of
1 judicial combat.

* See the ordinances at the beginning of the third race, in the colleétion of
Lauriere, efpecially thofe of Philip Auguftus, on ecclefiaftic jurifdi@ion; that
of Lewis VIII. concerning the Jews; and the charters related by Mr. Brefiel;
particularly that of St, Lewis, on the leafe and recovery of lands, and the feodal
majority of young women, tom, ii. book 3. page 35. and ibid. The ordigance
of Philip Augufius, page 7.

1 Chap. 33. page 627. Ibid. chap, 63. page 312.

1 See the Inflitutions of St. Lewis, book ii. chap. 15. the ordinance or
Charles VIL in the year 1453, '

X 4 CHAP,
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C H AP  XXXIL
The fame Subjeét continued.

THE villain could not bring an appeal of falfs
Jjudgment agamft the court of his lord,, This we
learn from Défontaines * , and is confirmed moreover
by the -oftitutions. Hence D¢gfontaines § fays,
¢¢ between the lord and his villain there is no other
s¢ judge but God.”

It was the cuftom of judicial combats that deprwed
the villains of the privilege of appealing their lord’s
court of falfe judgment, And fo true is this, that
thofe villains ||, who by charter or cuftom had a right
to fight, had alfo the privilege of appeaiing their
Jord’s court of falfe judgment, even though the peers
who tried them were § gentlemen : and Défontaines **
propofes expedients to gentlemen, in order to avoid
the fcandal of fighting with a villain, by whom they
had been appealed of falfe judgment.

As the practice of judicial combats began to de-
cline, and the ufage of new appeals to be introduced,
it was reckoned unfair that freemen fhould have a re.
medy againft the injuftice of the court of their lords,
and. the villains fhould not ; hence the parliament
received their appeals all the fame as thofe of freg-
men,

* Chap. 23, art. 21. and 232, 4 Buck i. chap. 136.

1 Chap, 2, art. 8,

Ji Défontaines, chap, 22. art. 7. This article and the 2101 of 1he 223 clap-
ter of the fame author, have been bitherto very itl explained. Défontaines does
fot oppofe the judgment of the lord to thot of the gentlemun, bicanfe it was
the fame thing; but he oppofas the common villain to lxim who hud the privi-
tege of fighting.

§ Gentlemen may be ulways appointed judges, D{fmum:, chap. 21. art, 43,

i ‘?'hag 22 a1, 14
CHAP,
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CHAP XXX
The fame Subject continued.

WHEN an appeal of falfe judgment was brought
againft the lord’s court, the lord appeared in perfon
before his paramount, to defend the judgment of his
court, In like manner,* in the appeal of default of
juftice, the party fummoned before the lord para-
mount, brought his lord along with him, to the end
that if the default was not proved, he might recover
his jurifdi¢tion.

In procefs of time, as the pralice obferved in thofe
two particular cafes was become general, by the in-
trodution of all forts of appeals, it feemed very ex-
traordinary that the lord fhould be obliged to fpend
his whole life in ftrange tribunals, and for other peo-
ple’s affairs.  Philip of Valois + ordained, that none
but the bailiffs thould be fummoned ; and when the
ufage of appeals became ftill more frequent, the par-
ties were obliged to defend the appeal: the fact § of
the judge became that of the party.

I took notice that in the || appeal of default of juf-
tice, the lord loft only the privilege of having the
caufe tried in his own court. But if the lord himfelf
was fued as a party, § which was become a very com-
mon practice,** he paid a fine of fixty livres to the
king, or to the paramount, before whom the appeai
was brought. From thence arofe the ufage, after ap-
peals had been generally received, of fining the lord
upon the amendment of the fentence of his judge ;
an ufage which lafted a long time, and was confirs

* Défontaines, chap. 21. art. 33. + Inthe year 1332,
1 Scethe fituation of thingsin Boutillier’s time, who lived in the year 15024
Somine rurale, book 1. p. 19 and 20.

|| Seechap. 30,  § Beaumanoir, chap. €1, pag. 312,2nd 318, #t Ib,

meg
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med by the ordinance of Roufillon, but fell, at length,
to the ground, through its own abfurdity.

CH AP XXXIIL
Tke fame Subject continued.

IN the pradtice of judicial combats, the perfon
who had appealed one of the judges of falfe judg-
ment, might lofe his  caufe by the combat, but
could not poffibly gain it. And indeed the party
who had a judgment in his favour, ought not to have
been deprived of it by another man's a&. The ap-
pellant, therefore, who had gained the battle, was
obliged to fight likewife againft the adverfe party :
not in order to know whether the judgment was
good or bad (for this judgment was out of the cafe,
being reverfed by the combat) but to determine whe-
ther the demand was juft or not ; and it was on this
new point they fought. From thence proceeds our
manner of pronouncing decrees, ¢ The court annuls
¢ the appeal ; the court annuls the appeal, and the
< judgment againft which the appeal was brought.”
In effe&, when the perfon who had made the appeal
of falfe judgment, happened to be overcome, the ap-
peal was reverfed ; when he proved vi€torious, both
the judgment and the appeal were reverfed: then
" they were obliged o proceed to a new judgment.

This is fo far true, that when the caule was tried
by inquefls, this manner of pronouncing did not take

lace : witnefs what M. de la Roche Flavin #* fays,
namely, that the chamber of inquefts could not uie
this form at the beginning of its creation.

+ Défontaines, chap. 21. art. 14.
* Of the parliaments of France, book 11, chap, 16.

CHAP
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CHAP XXXIV.
In what Manner the Proceedings at Law became fecret,

DUELS had introduced a public form of proceed-
ing, fo that both the attack and the defence were
equally known. ¢ The witnefles,” fays Beauma-
noir,t ¢ ought to give their teftimony in open court.”

Boutillier’s commentator fays, he had learnt of an-
cient practitioners, and from fome old manufcript
law books, that criminal proceflfes were anciently
carried on in public, and in a form nor very different
from the public judgments of the Romans. This
was owing to their not knowing how to write; a
thing in thofe days very common. The ufage of
writing fixes the ideas, and preferves the fecret; but
when this ufage is laid afide, nothing but the noto-
riety of the proceeding is capable of fixing thofe ideas.

And asuncertainty § might eafily arife in refpect to
avhat had been tried by vaffals, they could therefore
refrefh their memory every time they held a court, by
what was called proceedings on record.|| In that
cafe it was not allowed to challenge the witnefles to
combat ; forthen there would be no end of difputes.

In procefs of time a fecret form of proceeding was
introduced. Every thing before had been public;
every thing now became fecret ; the interrogatories,
the informations, the re-examinations, the confront-
ing of witnefles, the opinion of the attorney general ;
and this is the prefent practice. The firft form of pro-
ceeding was {uitable to the government of that time,

as the new form was proper to the government fince
eftablithed.

+ Chap.. 61.pag. 3135,

1 As Beaumanvir fays, chap. 39. pag, 209.

| They proved by witnefies what had been already done, faid, or decreed in
court,

Bou-
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Boutillier’s commentator fixes the epoch of this

change to the ordinance inthe year 1539. I am apt
to believe that the change was made 10fenfibly, and
pafled from one lordfhip to another, in proportion as
the lords renounced the ancient form of judging, .and
that derived from the inftitutions of St. Lewis was
improved. And indeed, Beaumanoir fays,* that wit-
neffes were publicly heard only in cafes in which it
was allowed to .give pledges of battle: in others,
they were heard in fecret, and their depofitions were
reduced to writing. The proceedings became there-
fore fecret, when they ceafed to give pledges of
battle.

C H A P. XXXV,
Of the Cofts.

IN former times no one was condemned in the
temporal courts of France to the payment of cofts
The party caft was {ufficiently pnmfhed by pecumarv
fines to the lord and his peers.  From the manner of
proceeding by judicial combar, it followed that rhe
party condemned and deprived of life and fortune,
was punithed as much as he could be: and in the
other cafes of the judicial combat, there were fines
fometimes fixzd and fometimes dependent on the dif=
pofirion of the lord, which svere {uflicient to make
people dread the confequeaces of fuits. The fame
may be faid of caufes that were nar decided by com-
bat.  As the lord had the elief pronts, {o he was alo
at the chict expence, either to atfomble his peers, or
to enable them to proceed to judgment.  Befides, as

Chm. 26. rage 212,
Déiontainss 1n hit cousfe’s chap. 220 ira0 3. a~d 8. and Beagmunolr,
zha p 33- Infituzions, B2k 1o chap. 6O

difputes
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difputes were generally determined on the fpot, and
without that infinite multitbde of writings which
afterwards followed, there was no. neceffity of allow-
ing cofts to the parties.

The cuftom of appeals naturally, introduced that of
giving cofts. Thus Défontaines * fays, that when
they appealed by written law, that is when they fol-
lowed the new laws of St. Lewis, they gave cofts ;
but that in the ufval cuftom, which did not permit
them to appeal without falfifying the judgment, no
cofts were allowed. They obtained only a fine, and
the poffeffion for a year and a day of the thing con-
tefted, if the caufe was remanded to the lord.

But when the number of appeals increafed from the
new facility of appealing 4 ; when by the frequent
ufage of thofe appeals from one court to another, the
parties were continually removed from the place of
their refidence ; when the new method of proceeding
multiplied and perpetuated the fuits ; when the art of
eluding the very jufteft demands was refined ; when
the parties at law knew how to fly only in order to be
followed ; when ations proved deftruétive, and pleas
eafy ; when the arguments were loft in whole volumes
of writings; when the kingdom was filled with
members of the law, who were firangers to juftice ;
when knavery found encouragement from mean prac-
titioners, though difcountenanced by the law; then
it was neceffary to deter litigious people by the fear
of cofts. They were obliged to pay cefts for the
Judgment, and for the means they had employed to
elude it. Charles the Fair made a general ordinance
on that fubject 1. ,

#* Chap. 22. art. 8.

+ At prefent when they are {o inclined to appesl, {fays Bontillier, Somme
rurale, book. i. tit. 3. page 164

¥ In the year 1324,

CHAP.
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CH AP XXXVIL
- Of the public Profecutor.

AS by the Salic, Ripuarian, and other barbarous
laws, crimeswere punifhed with pecuniary fines ; they
had not in thofe days, as we have at prefent, a pub-
lic officer who has the care of criminal profecutions.
And indeed the iffue of all caufes being reduced to
the reparation of damages, every profecution was in
fome meafure civil, and might be managed by any
one. On the other hand, the Roman law had popu-
lar form for the profecution of crimes, which were
inconfiftent with the office of a public profecutor.

The cuftom of judicial combats was no lefs oppo-
fite to this idea ; for who is it that would chufe to
make himfelf every man’s champion againft all the
world ?

I find, in the colle&tion of formulas, inferted by
Muratori in the laws of the Lombards, that under
the princes of the fecond race there was an advocate
for the public * profecutor. Burt whoever pleafes to
read the entire colleftion of thefe formulas, will find
that there was a total difference between fuch officers -
and thofe we now call the public profecutor, our at-
torney-generals, our king’s folicitors, or cur folicitors
for the nobility. The former were rather agents to the
public for the management of political and domeftic
affairs, than for the civil. And indeed we did not
find in thofe formulas that they were intrufted with
criminal profecutions, or with caufes relating to mi-
nors, to churches, or to the condition of perfons.

I faid that the eftablithment of a public profecutor
was repugnant to the ufage of judicial combats, 1
find notwithftanding, in -one of thofe formulas, an

# Advocatus de parte publicd.

advo-
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advocate for the public profecutor, who had the li-
berty to fight. Muratori has placed it juft after the
conftitution ¥ of Henry I. for which it was made. In
this conftitution, it is faid, ¢ That if any man kills
¢¢ his father, his brother, or any of his other relations,
¢ he fhall lofe their fucceffion, which fhall pafs to the
¢¢ other relations, and his own fhall go to the exche-
¢ quer.” Now it was in fuing for the fucceffion
which had devolved to the exchequer, that the advo-
cate for the public profecutor, by whom its rights
were defended, had the privilege of fighting: This
cafe fell within the general rule.

We fee in thofe formulas the advocate for the pub-
lic profecutor proceeding againft + a perfon whe had
taken a robber, but had not brought him before the
count ; againft another § who had raifed an infurrec-
tion or tumult againft the count; againft § another
who had faved a man’s life whom the count had or-
dered to be put to death ; againft || the advocate of
fome churches, whom the count had commanded to
bring a robber before him, but had not obeyed ;
againft ** another who had revealed the king’s fe-
cret to ftrangers ; againft f another who with oper
violence had atracked the emperor’s commiffary ;
againft {1 another who had been guilty of contempt
to the emperor’s refcripts, and he was profecuted either
by the emperor’s advocate, or by the emperor him-
felf ; againft ¢§ another who refufed to accept of the
prince’s coin; in fine, this advocate {fued for things,
which by the law were adjudged to the exchequer. {{|{

* See this conftitution and this formula in the fecond volume of the hifto-
rians of Italy, p. 175. .

1 Colledtion of Muratori, page 104, on the 23th law of Charlemagne,
book 1, tit, 26. fe&. 78. :

1 Another formula, ibid, page 87. § Ibid. page 104,
|| Thid. page g5. ** Ihid. page 88, ++ 1bid. page 8.
11 Ibid, page 132. . §§ Ibid, {iii Ibid. page 137.

ut,

<3
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But, in criminal caufes, we never mcet with the
advocate for the public profecutor ; not even where
duels are ufed; * not even in the cafe of incendia-
ries ; f not even when the judge is killed £ on his
Lench; not even in caufes relating to the condxtxons
of perfons §, to liberty and flavery.||

Thefe formulas are made, not only for the laws of
the Lombards, but likewife for the capitularies added
to them ; fo that we have no reafon to doubt of their
giving us the praflice obferved, with regard to this
fubje¢t, under our princes of the fecond race.

Itis obvious that thefe advocates for a public pro-
fecutor muft have ended with our -fecond race of
kings, in the fame manner as the king’s commiffio-
ners in the provinces ; becaufe there were no longer
any counts in the provinces to hold the affizes, and of
courfe there were no more of thofe officers, whofe
principal funétion was to fupport the authority of the
counts.

As the ufage of combats was become more frequent
under the third race, it did not allow of any fuch
thing as a public profecutor. Hence Boutillier, in
his Somme Rurale, {peaking of the officers of juftice,
takes notice only of the bailiffs, the peers and fer-
jeants. See the inflitutions ** and Beaumanoir
concerning the manner in which profecunons were
managed in “thofe days.

I find in the laws §§ of James II. king of Majorca,
a creatian of the king’s |||} attorney general with the

* Ibid. page. 147. T 1bid, 1 Ibid. page 168.

§ Ibid. page 133. {| Ibid. page 107,

&+ Beok 1, chap. 1, and book 2, chap. 11 and 13,

++ Cap. 1, &¢.61.

§§ Sce thefe laws in the lives of the faints of the month of June, tom. 3,
page 26,

{lll Qai continug noftram facram curiam fequi teneatur, infituatur qul facta
& caulis in.ipfa suria promoveat atque profequatur, -

very
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very fame funions as are exercifed at prefent by the
officers of that name amongftus. It is manifeft that
this office was not inftituted till we had changed the
form of our judiciary proceedings.

C,H A P. XXXVIIL

In what Mamner the Inflitutions of St. Lewis fell into
’ Oblivion.

IT was the fate of the inftitutions, that their origin,
progrefs, and decline, were comprifed within a very
thort period. -

I fhall make a few refletions upon this fubject.
The code we have now under the name of St
Lewis’s inftitutions, was never defigned as a law for
the whole kingdom, though fuch a defign is men-
tioned.in the preface. This compilement is a general
code, which determines all points relating to civil af-
fairs, to the difpofal of property by will or otherwile,
the dowries and advantages of women, and emolu-
ments and privileges of fiefs, with the affairs refative
to the police, &c. Now to give a general body of
civil laws, at a time when each city, town or village
had its cuftoms, was attempting to fubvert in one
moment all the particular laws then in force in every
part of the kingdom. To reduce all the particular
cuftoms to a general one, would be a very inconfide-
. rate thing, even at prefent, when our princes find
every where the moft paffive obedience. But if it be
a rule that we ought not to change when the inconve-
niences are equal to the advantages, much lefs thould
we change when the advantages are {mall and the in-
conveniences immenfe. Now if we attentively con-
fider the fituation which the kingdom was in at that
time, when every lord was puffed up with the no-

Vor. 1L, Y tion
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tion of his fovereignty and power, we fhall find that
to attempt a general alteration of the received laws
and cuftoms, muft be a thing that could never enter
into the heads of thofe who were then in the admi-
niftration.

What I have been faying, proves likewife that this
code of inftitutions was not confirmed in parliament
by the barons and magiftrates of the kingdom, as is
mentioned in a manuicript of the town-houfe of
Amiens, quoted by Monf. Ducange *. We find in
other manufcripts that this code was given by Sr.
Lewis in the year 1270, before he fet out for Tunis,
But this fa& is not truer than the other ; for St. Lewis
fet out upon that expedition in 1269, as Monf. Du.
cange obferves : from whence he concludes, that this
code might have been publithed in his abfence. But
this, I fay, is impoffible. IHow can St. Lewis be
imagined to have pitched upon the time of his abfence
for tranfaéting an affair which would have been the
feed of troubles, and might have produced not only
changes, but revolutions ? An enterprife of that kind
had need, more than any other, of being clofely pur-
fued, and could not be the work of a feeble regency,
compofed moreover of lords, whofe interefl it was that
it thould not fucceed. Thefe were Matthew abbot of
St. Denis, Simon of Clermont count of Nelle, and in
cafe of death Philip bithop of Evreux, and John count
of Ponthieu. We have feen above 4 that the count
of Ponthieu oppofed the execution of a new judiciary
order in his lordfhip. '

Thirdly, I affirm it to be very probable, that the
code now extant is quite a different thing from St.
Lewis’s inflitutions. It cites the inflitutions, therefore
it is a comment upon the inflitutions, and not the

# Preface to the in&ituﬁafgs. 1- Chap. 29.
inftitu-
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inflitutions themfelves. Befides, Beaumanoir, who
frequently makes mention of St. Lewis’s inftitutions,
quotes only fome particular laws of that prince, and
not this compilement. Défontaines *, who wrote in
that prince’s reign, makes mention of the two firft
times that his inftitutions on judicial proceedings were
put in execution, as of a thing long fince elapfed.
The inftitutions of St. Lewis were prior therefore to
the compilement I am now {peaking of, which in
rigor, and adopting the erroneous prefaces inferted
by fome ignorant perfons in that work, could not
have been publithed before the laft year of St. Lewis,
or even not till after his death.

C H A P XXXVII,

The fame Subjelt continued.

"WHAT is this compilement then which goes at
prefent under the name of St. Lewis’s inftitutions ?
‘What is this obfcure, confufed, and ambiguous code,
where the French law is continually mixed with the
Roman, where the legiflator {peaks and yet we fee a
civilian, where we find a complete digeft of all cafes
and points of the civil law ? To underftand this tho-
roughly, we muft transfer ourfelves in imagination to
thofe times.

St. Lewis feeing the abufes in the jurifprudence of
his time, endeavoured to give the people a diflike to
it: with this view he made feveral regulations for
the court of his demefnes and for thofe of his barons,
And fuch was his fuccefs, that Beaumanoir+{, who
wrote a little after the death of that prince, informs
us, that the manner of trying caufes which had been

¥ See above, chap. 30, + Chap 61. page 309,
Y2 eflablithed
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eftablithed by St. Lewis, obtained in a great number
of the courts of the barons.

Thus this prince attained his end, though his regu-
lations for the courts of the lords were not defigned
as a general law for the kingdom, but as a model
which every one might follow, and would even find
his advantage in it.  He removed the bad praétice by
fhewing them a better.  When it appeared that his
courts, and thofe of fome lords, had chofen a form of
proceeding more natural, more reafonable, more con-
formable to morality, to religion, to the public tran-
quility, and to the fecurity of perfon and property ;
this form was foon adopted, and the other rejected.

To allure when it is rafh to conftrain, to win by
pleafing means when it is improper to exert authority,
fhews the man of abilities. Reafon has a natural, and
even a tyrannical fway ; it meets with refiftance, but
this very refiftance conflitutes its triumph ; for after a
thort ftruggle it commands an intire fubmiffion.

St. Lewis, in order to give a diftafte of the French
jurifprudence, caufed the books of the Roman law
ro be rranflated ; by which means they were made
known to the lawyers of thofe times. Défontaines,
who is the oldeft * law writer we have, made great
ufe of thofe Roman laws. His work is in fome mea-
fure a refult of the ancient French jurifprudence, of
the laws or ioftitutions of St. Lewis, and of the Ro-
man law. Beaumanoir made very little ufe of the
latter ; but he recpnciled the ancient French laws to
the regulations of St. Leyis,

I have a notion therefore that the law book, known
by the name of the inftirutions, was compiled by fome
bailiffs, with the fame defign as that of the authors of

% He fays of himfelf, in L.)is prologve, Nus lui en prit crques mais cette ckofs

dewz Jav.
thofe
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thofe two works, and efpecially of Défontaines:
The title of this work mentions, that it is written
according to the ufage of Paris; Orleans, and the
court of Barony ; and the preamble fays that it treats
of the ufages of the whole kingdom, and of Anjou,
and of the court of Barony. It is plain, that this
work was made for Paris, Orleans, and Anpjou, as
the works of Beaumanoir and Défontaines were
framed for the counties of Clermont and Vermandois;
and as it appears from Bedumanoir; that divers laws
of St. Lewis had been received in the courts of Ba-
rony, the compiler was in the right to fay; that his
work * related alfo to thofe courts.

It is manifeft, that the perfon who compofed this
work, compiled the cuftoms of the country, together
with the laws and inflitutions of St. Lewis. This is
a very valuable work, becaufe it contains thie ancient
cuftoms of Anjou, the inftitutions of St. Lewis, as
they were then in ufe ; and, infine; the whole prac-
tice of the ancient French law.

The difference between this work, and fhofe of
Défontaines and Beaumanoir, i, its fpeaking in im-
perative terms as a legiflator; and this might be
right, fince it was a medley of tritten cuftoms and
laws.

There was an intrinfic defe&t in this compilement 3
it formed an amphibious code, in which the French
and Roman laws were mixed, and where things were
joined that were no way relative, but often contra-
dictory to each other.

I am not ignorant, that the Fretich courts of vaffals
or peers, the judgments without power of appealing

* Nothing fo vague a5 the title and prolegue. At firft they afe the cuftonis
of Puiiz, Orleans, and the court of Barony; then they arc the cuftoms of all
the lay courts of the kingdom, and of the provofithips of France; at lengthy
they are the cufloms of the whole kingdom, Anjou, and the court of Barony.

Y3 to
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to another tribunal, the manner of pronouncing fen-
tence by thefe words, I condemn*, or, I abfolve, had
fome conformity to the popular judgments of the
Romans. But they made very little ufe of that ancient
jurifprudence ; they rather chofe that which was
afterwards introduced by the emperor, in order to
regulate, limit, corre@, and extend the F rench jurif
prudence,

C H A P.- XXXIX,

The fame Subject continued.

THE judiciary forms introduced by St. Lewis felt
into difufe. This prince had not fo much in view the
thing itfelf, that is, the beft manner of trying caufes,
as the beft manner of fupplying the ancient pratice
of trial. The principal intent was to give a difrelith
of the ancient jurifprudence, and the next to form a
new one. But when the inconveniencies of the latter
appeared, another foon fucceeded.

The inftitutions of St. Lewis did not therefore fo
much change the French jurifprudence, as they af-
forded the means of changing it; they opened new
tribunals, or rather ways to come at them. And
when once the public had eafy accefs to the fuperior
courts, the judgments which before conflituted only
the ufages of a particular lordfhip, formed an uni--
verfal digeft. By means of the inftitutions, they had
obtained general decifions, which were entirely want-
ing in the kingdom : when the building was finifhed,
th°y let the fcaffold fall to the ground.

Thus the inftitutions produced effets which could

hardly be expected from a mafter-piece of legiflation.

¥ Ingitutions, book. ii, chap. 13,

To
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To prepare great changes, fometimes whole ages are

requifite ; the events ripen, and the revolutions fol-
low.

The parliament judged in the laft refort of almoft
all the affairs of the kingdom. Before#, it took cogni-
zance only of difputes berween thedukes,counts,barons,
bithops, abbots, or between the king and his vaffals 1,
rather in the relation they had to the political, than to
the civil order. They were foon obliged to render it
permanent, whereas it ufed to be held only a few times
in a year: and, in fine, a great number were created,
in order to be fufficient for the decifion of all manner
of caufes.

No fooner was the parliament become a fixed body,
than they began to compile its decrees. Fokn de Mon-
luc, under the reign of Philip the Fair, made a col-
lection, which, at prefent, is known by the name of
the Olim 3 regifters.

C HAUP XL.

In what Manner the Fadiciary Forms were borrowoed from
the Decretals.

But how comes it, fome will fay, that when the
inftitutions were laid afide, the judicial forms of the
canon law thould be preferred to thofe of the Roman ?
it was becaufe they had conftantly before their eyes
the ecclefiaftic courts, which followed the forms of
the canon law, and they knew of no court thut fol-
lowed thofe of the Roman law. Befides, the limits
of the fpiritual and temporal jurifdi¢tion were at that

* See Du Tillet on the court of peers. See alfo Laroche, Flavin, book i
chap, 3. Budeus and Paulus Emilius.

+ Other caufes were decided by the ordinary tribunals. -

1 See the prefident Heaaul’s excellent abridgment of the hittory of France in
the year 1313,

Y 4 time
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time very little underflood; there were * people
T who fued indifferently, and caufes that were tried
-indifferently, in either court. It feems F as if the
temporal jurifdi®ion referved no other cafes exclu-
fively to itfelf than the judgment of feudal matters ||,
and of fuch crimes committed by laymen as did not
relate to religion. For § if on the account of con-
ventions and_ contracs, they had occafion to fue in a
temporal court, the parties might of their own accord,

proceed before the fpiritual tribunals; and as the
latter had not a power to oblige the temporal court to
execute the fentence, they commanded fubmiffion by
means of excommunications. Under thofe circum-
ftances, when they wanted to change the courfe of
proceedings in the temporal court, they took that of
the {piritual tribunals, becaufe they knew it; but did
not meddle with that of the Roman law, by reafon,
they were ftrangers to it: for in point of practice,
people know only what is really practifed.

C H A P XLIL

Fiux and Reflux of the ecclefiaftic and temporal Furif-
diction.

THE civil power being in the hands of an infinite
number of lords, it was an eafy matter for the eccle-
fiaftic jurifdi&tion to gain daily a greater extent. But
as the ecclefiaftic courts weakened thofe of the lords,

« .Beaumanoir, chap. 11. page 458.
1t Widows, croifes, &c. Beaumanoir, chap. 11. page 58,
1 See the whole eleventh chapter of Beaumanoir.

{| The fpiritual tribunals had even laid hold of thefe, under the pretext of
the oath, 2t may be fcen by the famous Concordat between Philip Auguttus,
the clergy, and the barons, which is to be found in the ordinances of Lau-
tiere.

§ Beaumanoir, chap. 11, page 60,

and-
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and contributed thereby to give ftrength to the royal
jurifdi€tion, the latter gradually checked the jurif-
diction of the clergy. The parliament, which in its
form of proceedings had adopted whatever was good
and ufeful in the {piritual courts, foon perceived no-
thing elfe but the abufes which had crept into thofe
tribunals ; and as the roval jurifdi&ion gained ground
every day, it grew every day more capable of cor-
re&ting thofe abufes. And indeed,  they were intole-
rable : without enumerating them, I fhall refer * the
reader to Beaumanoir, to Boutillier, and to the ordi-
nances of our kings. I fhall mention only two, in
which, the public intereft was more direétly con-
cerned. Thefe abufes we know by the decrees that
reformed them; they had been introduced in the
times of the darkeft ignorance, and upon the break-
ing out of the firt gleam of light, they vanithed.
From the filence of the clergy it may be prefumed,
that they forwarded this reformation : which, con-
fidering the nature of the human mind, deferves com-
mendation. Every man that died without bequeath-
ing a part of his eftate to the church, which was called
dying without confefion, was deprived of the facra-
ment, and of chriftian burial. If he died inteftate,
his relations were obliged to prevail upon the bifhop,
that he would, jointly with them, name proper arbi-
ters, to determine what fum the deceafed ought to
have given, in cafe he had made a will. People
could not lie together the firft night of their nuptials,
or even the two following nights, without having
‘previoufly purchafed leave: thefe, indeed, were the
beft three nights to chufe ; for as to the others, they

* See Boutillier, Somme rurale, tit, g. what perfons are incapable of fuing
in a temporal court ; and Beaumanoir, chap. 11. page 56. and the regulationg
of Philip Auguftus apon this fubje@; as ajfe the regulation between Philip
Auguflus, the clergy, and the barogs, :

were
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wrere ~ot worth much.  All this was redreflfed by the
i ~..nent: we find in the * gloflary of the French
izw, by Ragau, the decree which it publifhed 4
gainft the bithop of Amiens.

I return to rthe beginning of my chapter, When-
ever we obferve in any age or government, the dif-
ferent bodies of the flate endeavouring to increafe
their authority, and to take particular advantages of
‘each other, we thould be often miftaken were we to
confider their encroachments as an evident mark of
their corruption. Through a fatality infeparable from
human nature, moderation in great men is very rare :
and as it is always much eafier to pufh on force in the
diretion in which it'moves, than to ftop’its moment,
{o in the fuperior clafs of the people, itis lefs difficult,
perhaps, to find men extremely virtuous, than ex-
tremely prudent. :

The human mind feels fuch an exquifite pleafure
in the exercife of power; even thofe who are lovers
of virtue are fo exceffively fond of themfelves, that
there is no man fo happy, as not to have fiill reafon
to miftruft his honeft intentions; and, indeed, our
actions depend on fo many things, that it is infinitely
more eafy to do good, than to do it well.

'C H A P. XLIL

The Revival of the Roman Law, and the Refult thereof.
Change in the Tribunals.

.. UPON the difcovery of Juftinian’s digeft towards
the year 1137, the Roman law feemed to rife out of
its athes. Schools were then eftablithed in Italy,

% In the word tefltamentary executors,
4 The tgth of March, 1409.
where
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where it was publicly taught; they had already the
Juftinian code, and the Novelle. 1 mentioned before,
that this code had been 10 favourably received in that
country, as to eclipfe the law of the Lombards.

The -Italian doctors brought the law of Juftinian
into France, where they had only * the Theodofian
code ; becaufe Juftinian’s laws were not made - ¢ill -
after the fettlement of the Barbarians in Gaul. This
law met with fome oppofition : but it ftood its ground -
notwithftanding the excommunications of the popes,
who fupported § their own canons. St. Lewis en-
deavoured to bring it into repute by the tranflations of
Juftinian’s works, made accordmg to his orders,
which are ftill in manufcript in our libraries; and I
have already obferved, that they made greait ufe of
them in compiling the Inftitutions. Philip the Fair J}
ordered ‘the laws of Juftinian to be taught, only as
written reafon, in thofe provinces of France that were
governed by cuftoms; and they were adopted as a
law in thofe provinces where the "Roman law had been
received.

J have already taken notice, that the manner of
proceeding by judicial combat, required very little
knowledge in the judges : difputes were decided ac-
cording to the-ufage of each place, and to a few fim-
ple cuftoms received by tradition. In Beaumanoir’s
time § there were two different ways of admi-

* In Italy they followed Juftinian's code; hence Pope John VIIL in biy
conftitution publifhed after the fynod of Troyes, makes mention of this code,
not becaufe it was known in France, but becaufe he knew it himfelf: and big
conftitution was general.

1 This emperor’s code was publifhed towards the year 530,
1 Decretals, book s, tit. de pnvxlegns capite fuper fpecala. -

Y By a charter in the year 1312, in favour of the univerfity of Orieans,
quoted by Du Tillet.

§ CuRoms of Beauvoifis, chap. 1. of the office of bailifis,
_niftering
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niftering juftice ; in fome places they tried by peers,*
in others by bailiffs : in following the former way,
the peers gave judgment according to the practice of
their court; in the latter, it was the prodes bomines;
_or old men, who pointed out this fame praétice to the
bailifif This whole proceeding required neither
learning, capacity, nor ftudy. But when the dark
code of the inftitutions made its appearance ; when
the Roman law was tranflated and taught in public
fchools ; when a certain art of procedure and ju-
rifprudence began to be formed ; when practitioners
and civilians were feen to rife ; the peers and the pro-
des homines were no longer capable of judging : the
peers began to withdraw from the lords tribunals ;
and the lords were very little inclined to aflemble
them ; efpecially as the pew form of trial, inftead of
being a folemn proceeding, agreeable to the nobility,
and 1interefting to a warlike people, was become a
courfe of pleading, which they neither underftood,
nor cared to learn. The cuftom of trying by peers
began || to be lefs ufed ; that of trying by bailiffs to
be more fo; the bailiffs did not give § judgment
them-

+ Among the common people the burghers were tried by burghers, as the
feudatory tenants were tried by one another. See La Thaumaffiere, chap. 19.

1 Thus all requefts began with thefe words: ¢ My lord jndge, it is cufto-
¢¢ mary that in your court,” &c. as appears from the formula quoted by Bou-
tillier, Somme rurale, book 4. tit. 21.

I| The change was infenlible : we meet with trials by peers even in Boutil-
Her’s time, who lived in the year 1402, which is the date of his will. He gives
this formula, book 1. tit, 21. ¢¢ Sire Juge, en ma juftice haute, moyenne &
¢ baflz, que j"ai en tel liew, cour plaids, bailfis, bomme feodaux & fergens.” Vet
nothing but feodal matters were tried any longer by the peers, 1bid. book 1.
tit. 1. pag. 16.

§ Asappears by the formula of the letters which their ford ufed to give them,
quoted by Boutillier, Somme rurale, book 1. tit. 14. which is provedJikewife
by Beaumanoir, Cuftom of Beauvoifis, chap. 1. of the bailiffs 5 they only direft-
ed the proceedings. ¢ The bailiff is obliged, in the prefence of the peers, to
& take down the words of thofe who plead, and to alk the parties whether they

€6 are
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themfelves, they fummoned up the evidence and pro-
nounced the judgment of the prodes homines ; but the
latter being no longer capable of judging, the bailiffs
themfelves gave judgment.

This was effected fo much the eaﬁer, as they had
before their eyes the practice of the ecclefiaftic courts;
the canon and new civil law both concurred alike to
abolifh the peers, '

Thus fell the ufage hitherto conftantly obferved in
the French monarchy, that judgment fhould not be
pronounced by a fingle perfon, as may be feen in the
Salic laws, the capitularies, and in the firft * law-
writers under the third race. The contrary abufe,
which obtains only in local jurifdi¢tions, has been mo-
derated, and in fome meafure redrefled, by introdu-
cing in many places a judge’s deputy, whom he con-
fnlts, and who reprefents the ancient prodes bomines by
the obligation the judge is under of taking two gra-
duates, in cafes that deferve a corporal punifhment ;
and, in fine, it is become of no manner of effe&t by
the extreme facility of appeals.

CH AP XLIL
The fame fubject continued.

THUS there was no law to prohibit the lords from
holding their courts themfelves ; none to abolifh the
fundtions of their peers ; none to ordain the creation
of bailiffs ; none to give them the power of judging.
All this was effeCted infenfibly, and by the very ve-

¢ are willing to have judgment given according to the reafons alledged ; and if
¢ they fay, Yes, my lord ; the bailiff ought to oblige the peers to give judg-
"¢ ment.”  See alfo the Inttitutions of St. Lewis, book 1. chap. 105. and book
2. chap. 15, ¢ Li Juge, fi ne doit pas faire le jugement.”
* Beaumanoir, chap. 67. page 336, and chpp. €1. page 315.2nd 316, The
¢nftitutions, book 2, chap, 15.

ceflicy
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ceffity of the thing. The knowledge of the Roman
law, the decrees of the courts, the new digeft of the
cuftoms, required a ftudy of which the nability and
illiterate people were incapable. : 7

The only 4 ordinance we have upon this fubje&,
is that which obliged the lords to chufe their bailiffs
from among the laity. It is a miftake to look upon
this as a law of their creation ; for it {ays no fuch
thing. Befides, the intention of the legiflator is de-
termined by the reafons affigned in the ordinance :
 to the end that the bailiffs may be punithed J for
¢¢ their prevarications, it is neceffary they be taken
¢ from the order of the laity.,” The immunities of
the clergy in thofe days are very well known.

We mutft not imagine that the privileges which the -
nobility formerly enjoyed, and of which they are now
divefted, were taken from them as ufurpations : no,
many of thofe privileges were loft through neglett,
and others were given up, becaufe as various changes
had been introduced in the courfe of fo many ages,
they were inconfiftent with thofe changes.

~CHAP. XLIV.
Of the Proof by Witneffes.

THE judges, who had no other rule to go by than
the ufages, inquired very often by witnefles into every
caufe that was brought before them.

The ufage of judicial combats beginning to decline,
they made their inquefts in writing. But a verbal
proof committed to writing, s never more than a ver-
bal proof ; -fo that this only increafed the expences of
law proccedings. Regulations were then made which

+ It was publifhed in the year 1287,
3 Ut £ ibi delinquart, fuperiores ful poflint animadvertere in gofdem.

rendered
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rendered moft of thofe inquefts || ufelefs ; public re-
gifters were eftablithed, which afcertained moft facts,
as nobility, age, legitimacy and marriage. Writing,
s a witnefs very hard to corrupt ; the cuftoms were
therefore reduced to writing.  All this is very reafon-
able ; itis much eafier to go and fee in the bapti{mal
regifter, whether Peter is the fon of Paul, than
to prove this fact by a tedious inqueft, 'When there
are a great number of ufages in a country, it is much
eafier to write them all down in a code, than to oblige
individuals to prove every ufage. At length the fa-
mous ordinance was made, which prohibited the ad-
mitting of the proof by witnefles, for a debt exceed-
ing an hundred livres, except there was the begin-
ning of a proof in writing.

CHAP. XLV.
Of the Cufloms of France.

FRANCE, as we have already obferved, was go-
verned by written cuftoms ; and the particular ufages
of each lordfhip conftituted the civil law., Every
lordfhip had its civil law, according to Beaumanoir,*
and fo particulara law, that this author who is look-
ed upon as a luminary, and a very great luminary, of
thofe times, fays, he does not believe that throughout

the whole kingdom there were two lordfhips il?tirely

governed by the fame law.

This prodigious diverfity had a two-fold origin.
With regard to the firft, the reader may recol-
let what has been already faid concerning it in
the f chapter of local cuftoms : and as to the fecond
we meet with it in the different events of legal duels ;

‘¢

|| Seein what manner age and parentage were pro;.'cd, Inflitations, ook 1,
¢hap. 71. and 72. ' '

# Prologue to the cuftom of Beauvoifis, 1 Chap, 12,
2 it
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it being natural that a continual feries of fortuitous
cafes muft have been produétive of new ufages.

Thefe cuftoms were preferved in the memory of
old men ; but infenfibly laws or written cufloms were
formed. ' o

1. At the commencement of * the third race, the
kings gave not only particular charters, but likewife
general ones, in the manner above explained ; fuch
are the inttitutions of Philip Auguftus, and thofe
made by St. Lewis. In like manner the great vafials,
in concurrence with the lords who held under them,
granted certain charters or eftablifhments, according
1o particular circumftances at the affizes of their du-
chies .or counties: fuch were the affize of Godfrey
count of Brittany, on the divifion of the nobles ; the
cuftoms of Normandy granted by duke Ralph ; the
cuftoms of Champagne, given by king Theobald;
the laws of Simon count of Montfort, and others.
This produced fome written laws, and even more
general ones than thofe they had before.

2. At the beginning of the third race, almoft all the
common people were bondmen ; but there were fe-
veral reafons which afterwards determined the kings
and lords to infranchife them.

The lords by infranchifing their bondmen, gave
them property ; it was peceflary therefore to give
them civil laws, in order to regulate the difpofal of
that property. But by infranchifing their hondmen,
they likewife deprived themfelves of their property ;

“there was a neceffity therefore of regulating the rights
which they referved to themielves, as an equivalent
for that property. Both thefe things were regulated
by the charters of infranchifement; thofe charters
formed a part of our cuftoms, and this part was redu-
ced to writing.

* Secthe celiection of Ordinancgs by Lavriere.

3. Under



Cuar.4s. -~ THE SPIRIT OF LAWS, 337

3. Under the reign of St. Lewis and of the fuc-
ceeding princes, fome able practitioners, fuch' as
Défontaines, Beaumanoir, and others, committed the
cuftoms of their bailiwics to writing. Their defign
was rather to give the courfe of judicial proceedings,
than the ufages of +heir time in refpet to the difpofal
of peoperty. But the whole is there, and though
thefe particular authors have no authority but what *
they derive from the truth and notoriety of the things
they fpeak of, yet there is no manner of doubt but
they contributed greatly to the reftorarion of our an-
cient French jurifprudence. Such was in thofe days
our common law. '

We are come now to the grand epocha. Chatles
VII. and his fucceffors caufed the different local cuf-
toms throughout the kingdom to be reduced to wri-
ting, and prefcribed fet forms to be obferved to their
digefting. Now as this digefting was made through
alithe provinces, and as people came from each lord-
thip to declare in the general aflembly of the province
the written or unwritten ufages of each place, endea-
vours were ufed to render the cuftoms more general,
as much as poffible, without injuring the interefts of
individuals, which were carefully * preferved; Thus

_our cuftoms were characterized in a three-fold manner;

thev were committed to writing, they tere made
more general, and they received the ftamp of the
roval authority.

Many of thefe cufloms having been digefted anew,
feveral changes were made, either in fuppreffing what-
ever was incompatible with the aftual pratice of
the law, or in adding feveral things drawn from this
practice.

® This was obferved at the digefting of the cuftoins of Berry and of Paris,
See La Thaumafficrs, chap. 3.

Vor. II. , Z Though



238  THE SPIRIT OF LAWS. BookXXIX.

Though the common law is-confidered amongft us
as in fome meafure oppofite to the Roman, infomuch
that thefe two laws divide the different territories ;. it
is notwithftanding true, thatfeveral regulations.of the
Roman law entered into.our cuftoms, . efpecially ' when

-they made the new dizefts, at a time not very diftant
from ours, when this law was the principal ftudy-of
thofe who were defigned for civil employments ; at a
time when it 'was not ufual for people to boaft.of not
knowing what it was their duty .to know, and.of

- knowing what they ought not to know ; at a time
when a quicknefs of underftanding was made .more
fubfervient towards learning, than pretending to,.a
profeffion ; and when a continual purfuit of amufe-
ments was not even the chara@eriftic of women.

I thould have been more diffufe at the end of this
baok ; and entering into the feveral derails, thould
have traced all the infenfible changes, which from the
opening of appeals, have formed the great Corpus of
our French Jurifprudence. But this would have been
ingrafting one large work upon another. I am like
that antiquarian * who fet out from his own coufitry,
arrived in Egypt, caft an eye on the pyramids, and
returned home. ' o

B O O K XXIX.

OF THE MANNER OF COMPOSING LAWS.

i
g

C H A P. L
Of the Spirit of a Legiflator. o o.

g
I SAY it, and methinks I have undertaken this
work with no other view than to prove it; the fpi¥it

# In the Speftator.

sy

of
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of a legiflator  ought to be.that of moderation ; poli-
tical, like moral evil, lying always between two ex-
tremes. aLet us produce an example.: t
The fet forms of juftice are neceflary to liberty ;

but the number of them might be fo great as to be
contrary to the end of the very laws that eftablithed
them ; proceffes would have no end ; property would
be uncertain ; the goods of one of the parties would
be adjudged to the other without examining, or they
would both be ruined by examining too much.
- The citizens would lofe their liberty and fecurity 3
the accufers would no longer have any means to con-
vi&, nor the accufed to juftify themfelves.

€ H A P 1L
The fame Subject continued.

CECILIUS, in Aulus Gellius *, fpeaking of the
law of the Twelve Tables, which permitted the cre-
ditor to cut the infolvent debtor into pieces, juftifies it
even by its cruelty, which 1 hindered people from
borrowing beyond their ability of paving. Shall then
the cruelleft laws be the beft? Shall goodnefs confift
in excefs, and all the relations of things be de-
ftroyed ? -

+  C H A P. -IH

That the Laws which Jeer to deviate from the Views of
the Legiflator, are frequently agreeable to them.

THE law of Solon which declared thofe perfons
infamous who efpoufed no fide in an infurretion,
® Book 22. chap. 1. i
%4 Cecilius fays, that he never faw nor read of an inflance, in which this
punithment had been inflied ; but it is likely, that no fuch punithment was
ever eftablifhed ; the opinion of fome civilians, that, the law of the Twelve
Tables meant only the divifion of the money arifing from the fale of the debtor,

feems very probable.
Z:2 feemed
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feemed very extraordinary ; but we dught to confideés
the'circumftances in which Greece Was at that time
It was divided into véry fmall ftatés: and*there was
feafdnr to upprehiend, left in a republic, torn by in-
teftime: divifions; the foberéft part fliould keep retired,
in confequence of ‘which, things might be carried t0
extremity.- o o ‘

- In the feditions raifed in thofe petty ftates, the bulk
of the citizens either made or engaged in the quatrek
In our large monarchies, parties are fortned by 2 féw,
and-the people chuft to live quiet. In the latter cafe
it is natuaal to <call ‘back the feditious to the bulk of
the citizens; and not thefe to the feditions: in the
other it is neceflary to oblige the fmall number of pru-
dent people to enter among the fedifious: it is thus

the fermentation of one liquor may be ftopped by a
fingle drop of another. :

C H AP -1iV.

Of the Laws contrary to the Views of the Legiflator.

THERE aré laws fo little underfiood by the le-
giflator, as to be contrary to the very end he propofed.
Thofe who made this regulation among.the French,
that when one of the two competitors died, she bene-
fice thould devolve to the furvivor, had in view,
without doubt, the extinétion of quarrels; but the
very reverfe falls out; we fee the clérgy at variance
every day, and like Englith maftiffs worrying one
another to death, o

CHAZP V.
The fante Subjest comtinued. s e

_ THE law I am going to fpeak of, is to be found
in this oath preferved by Adchines*; ¢ 1 fwear that
* De falfd Jegatione,

&« I Wﬂ



¢¢ T will never deftroy a town of the Amphityones’
¢¢ and that T will not divert the courfe of its runping
¢ waters ; if any nation fhall prefume to do fuch a
¢ thing, I will declare war againft them, and will
¢ deftroy their towns.” . The laft article of this law,
which {eems to confirm the firff, is really contrary to
it. AmphiGtyon is willing that the Greek towns
dhould never be deftroyed, -and yet this law paves the
way for their deftruction. In erder to eftablith a
proper law- of nations among the Greeks, they ought
to have been accuftomed early to think it a barbarous
thing to deftroy a Greek town; confequently, they
ought not even to ruin the deftroyers. Amphiétyon’s
law was juft; but it wss not prudent; this appears
even from the abufe made of it. Did not Philip
afflume the power of demolifhing towns, under the
pretence of their having infringed the laws of the
Greeks? Amphictyon might have inflited other pu-
nithments; he might have ordained, for example,
that a certain nmumber of the magiftrates of the de-
ftroying town, or of the chiefs of the infringing
army, thould be punifhed svith death ; that the de-
-firoying nation fhould ceafe for a while to enjoy the
privileges of the Greeks ; that they fhould pay a fine
till the town was rebuilt, The law ought, above all
things, to aim at the reparation of damages,

That Laws which appear the [ame, have not always the
Jame Effect:

CAESAR made a law to * prohibit people from
keeping above fixty feflerces in their houfes, This

* Dio, lib.g1,

Z3 law
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law was confidered at Rome as extremely proper for
reconciling the debtors to their creditors ; becaufe b
obliging the rich to lend to the poor, they enabled the
latter to pay their debts. A law of the fame nature
made in France at the time of the Syftem, proved ex-
tremely fatal ; becaufe it was enadted under a moft
frightful fituation.  After depriving people of all pof-
fible means of laying out their money, they ftripped
them even of the laft refource of keeping it at home ;
which was the fame as taking it from them by open
violence. Ca=far’s law was intended to make the
money circulate ; the French minifter's defign was to
draw all the money into one hand, The former gave
either lands or mortgages on private people for the
money ; the latrer propofed in lieu of money, nothing
“but effeéts which were of no value, and could have
-none by their very-nature, becaufe the law compelled
people to accept of them,

C H A P VIL

The fame Sulg;ec‘l continued. Neceffty of compofi ﬁg Laws
in a proper Manner.

THE law of Oftracifm was eﬁabliihed at Athens,
at Argos+}, and at Syracufe. At Syracufe it wss
produ&xve of a thoufand mifchiefs, becaufe it was im-
prudently enated. The principal citizens banithed
one another by holding the leaf of a fig-tree T in their
hands ; fo that thofe who had any kind of merit with-
drew from public affairs. At Athens, where the
legiflator was fenfible of the proper extent and limits
of his luw, oftracifm proved an admirable regulation :
they never condemned more than one perfon at a time ;

1 Arift, Repub. lib. 5. chap, 3,
1 Plutarch, life of Dionyfius,

and



and fuch a number of fuffrages were requifite_for
paffing this fentence, that it was extremely difficult
for them to banith a perfon whofe abfence was not
neceffary to the ftate. .

The power of banifhing was exercifed only every
fifth year : and indeed, as the oftracifm was defigned
againft none but great perfonages who threatened the
ftate with danger, it ought not to have been the
tranfaltion of every day.

C H A P VIIL

That Laws wbhich appear the [ame, were not always
made through the fume Motive.

IN France they have received moft of the Roman
laws on fubftitutions, but through quite a different
motive from the Romans. Among the latter the
inheritance was accompanied with certain * facrifices,
which were to be performed by the inheritor, and
were regulated by the pontifical law ; hence it was,
that they reckoned it a dithonour to die without heirs,
that they made flaves their heirs, and that they devifed
fubftitytions. Of this we have a very ftrong proof
in the vulgar fubftitution, which was the firft invented,
and took place only when the heir appointed did naot
accept of the inheritance. Its views were not to per-
petuate the eftate in @ family of the fame name, but
to find fomebody that would accept of it.

% When the inberitance was too much encumbered, they eluded the
pontifical law by cestain fales, from whence come the words, fins facris beres
ditas. -

Z4 ©  CHAP.

[
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C HAP IX

That ’;b'é Greek and lR&man Lazes punifed Suicide, but
‘ nof jrough the fame Motive.

A MAN, fays Plato*, who has killed one nearly
yelated to him, that is himfelf, not by an order of the
magiftrate, not to avoid ignominy, but through pufil-
lanimity, fhall be punifhed. "Thé Roman law pu-
pifhed this action when it was not committed through
pufillapimity, through wearinefs of life, through im-
patience in pain, but from a criminal defpair. The
Roman law acquitted where the Greek condemned,
and condemned where the other acquitted.

Plato’s‘law was formed upon the Lacedeemonian
inflitutions, where the orders of the magiftrate were
abfolute,. where fhame was the greateft of miferies,
and pufillanimity the greateft of crimes. The Ro-
mans had no Jonger thofe refined ideas ; theirs was
enly a fifcal law. ~ -

During the time of the republic, there was no law
at Rome againft fuicides : this aftion is always confi-
dered by their hiftorians in a favourable light, and we
never meet with any punithment-inflicted upen-thofe
who committed it.

-Under the firft emperors, the great families of
Rome were continually deftroyed by criminal profe-
cutions, The cuftom was then introduced of pre-
venting judgment by a voluntary death, In this they
found a great advantage : they had % an honourable
interment, and their wills were executed, becaufe
there was no law againft fuicides. But when the ems

* Book jx. of laws,
4 Eorum qui de fe ftatuebant humabantur corpora, mancbant teftamenta,
pretiom fefingad),  Tacie, '

perors
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perors became as avaricious as cruel, they deprived
thofe who deftroyed themfelves of the means of pre-
ferving their eftates, by rendering it criminal for a
perfon to make away with himfelf through a criminal
remorfe.

What 1 have been faying of the motive of the em-
perors, is fo true, that they confented ¥ that the
eftates of fuicides fhould not be confifcated, when the
crime for which they killed themfelves was not pue
pifhed with confifcation.

CHAP X

That Laws which feem contrary, proceed fometimes from
the fame Spirit,

IN our time we give fummons to people in their
own houfes ; but this was not permitted - among
the Romans. '

A fummons was a F violent ation, and a Xind of
warrant for feizing the || body ; hence it was no more
allowed to fummon a perfon in his own houfe, than
it is now allowed to arreft a perfon in his own houfe
for debt,

Both the Roman § and our laws admit of this prin-
ciple alike, that every man ought to have his own

houfe for an afylum* where he thould fuffer no vio-
lence.

* Refeript of the emperor Pius in the third law, fe€t, 1. and 2. £. de bonis
gotum qui ante fent. mortem fibi confoiverunt, .

4 Leg. 18. £, de in jus vocando,

1 Sec the law of the twelve tables.

W} Rapit in jus, Horace, fatite 9. herice they could not fummon thofc to whom
# paticular refpe® was due,

5 See she law 18, ff, de in jus vocando,

CHAP.
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-CH A P. XIL

How we are to judge of the Difference of Laws.

IN France, the punithment againft falfe witnefles
is capital ; in England it is not. Now, to be able to
judge which of thefe two laws is the beft, we muft
add, that in France the rack is ufed againft criminals,
but not in England ; that in France the accufed is not
allowed to produce his witneffes ; and that they very
feldom admit of circumftantial evidence in favour of
the prifoner ; in England they allow of witneffes on
both fides. Thefe three French laws form a clofe and
well conneéted fyftem ; and fo do the three Englifh
laws. The law of England, which does not allow
of the racking of criminals, has but very little hopes
to draw from the accufed a confeffion of his crime ;
for this reafon it jpvites witnefles from all parts, and
does not venture to difcourage them by the fear of a
capital punithment. The French law, which has one
refource more, is not afraid of intimidating the wit-
nefles ; on the contrary, reafon requires they fhould
be intimidated ; it liftens only to the witnefles on one
fide *, which are thofe produced by the attorney-
general, and the fate of the accufed depends entirely
on their teftimony. But in England they admit of
witnefies on both fides, and the %ffair is difcuffed in
fome meafure between them ; confequently falfe wit-
nefs is there lefs dangerous, the accufed having a
remedy againft the falfe witnefs, which he has not in-.-
France. Wherefore, to determine which of thofe
laws are moft agreeable to reafon, we muft not con-
fider them fingly, but compare the whole together,

® By the ancient French law, witneffes were heard on both fides; hence
we find in the Inflitutions of St. Lewis, book i, chap. 7. that there was only

a pecuniary punifhmeat againft falfe witnefles,
CHAD
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C H A P.  XIL

That Laws which appear the fame, are fometimes really
, different. A

THE Greek and Roman laws infli¢ted the fame
* punifhment. on the receiver as on the thief; the
French law does the fame. The former acted ra-
tionally, but the latter does not. Among the Greeks
and Romans, the thief was condemned to a pecuniary
punifhment, which ought alfo to be inflicted on the
receiver : for every man that contributes in what {hape
foever to a damage, is obliged to repairit. Butas
the punifhment of theft is capital with us, the re-
ceiver cannot be punithed like the thief, without car-
rying things to excefs. A receiver may act innocently
.0n a thoufand occafions ; the thief is always culpable :
one hinders the convition of a crime, the other com-
mits it; in one the whole is paffive, the other is
a&tive ; the thief muft furmount more obftacles, and
his foul muft be more hardened againft the laws._ -

The civilians have gone farther; they look upon
the receiver as more odious + than the thief} for
were it not for the receiver, the theft, fay they, could
not be long concealed. But this again might be right
when there was only a pecuniary punifhment; the
affair in queftion was 2 damage done, and the receiver
was generally better able to repair it ;” but when the
punifhment begame capital, they ought to have beea

directed by other principles. ~ ~ | LR
: IR
# Lez. 1. ff. de receptatpribus, 4 Thid, BN
- ) ’ o oade o
-ty x4

ek
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C H AP XIL

That we muft not feparate Lazws from the End - for
which they were made. Of the Roman Laws on
Theft. -

WHEN a thief was caught in the fa&, this was
called by the Romans an open theft; when he was
not detefted till fome time afterwards, it was a pri-
vate theft. :

The law of the twelve tables ordained, that an open
thief thould be whipt with rods, and condemned to
flavery, if he had attained the age of puberty; or
only whipt, if he was not of ripe age; but as for
the private thief, he was only copdemned to 3 fine of
double the value of what he had flolen, )

When the Porcian laws abolithed the cuftom of
whipping the citizens with rods, and of reducing
them to {lavery, the open thief was condemned to
* a payment of four-fold, and they fill continued to
condemn the private thief to a payment of double.

It feems very odd, that thefe laws thould make fuch
a difference in the quality of thofe two crimes, and
in the punifhments they infli¢ed, And indeed, whe-
ther the thief was dete@ed either before or after he
had carried the ftolen goods to the place intended,
this was a circumftance which did not alter the nature
of the crime, I do not at all queftion but the whole
theory of the Roman laws in relation to theft was
borrowed from the Lacedzmonian inftitutions. Ly-
curgus, with a view: of rendering the citizens dextrous
and cunning, ordained that children-fhould be prac-
tifed in thieving, and that thofe who were caught in

* See what Favorinus fays in Avlug Gellius, book xx, chap. 1.

the
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the fa@ fhould be feverely whipt: this occafioned
among the Greeks, and afterwards among the Ro-
mans, a great difference between an open and a pri-
vate theft *,

Among the Romans a flave who had been guilty of
ftealing was thrown from the Tarpeian rock. Here
the Lacedemonian inftitutions were out of the quef-
tion ; the laws of Lycurgus in relation to theft -were
not made for flaves ; to deviate from them in this re-
fpetk was in reality conforming to them.

At Rome, when a perfon of unripe age happened
to be caught in the fact, the prator ordered him to be
whipt with rods according to his pleafure, ‘as was
practifed at Sparta.  All this had a more diftant ori-
.gin. The Lacedemonians had derived thefe ufages
1from- the-Cretans’; and Plato 4, who wants to prove
that the Cretan inflitutions were defigned for ~war,

-ciwsthe following;, namely, the habit or pewer of
Jbearing pain in private combats, and in punithments
<inflifed for opén-thefts. x .
= wAs-the civil laws depend-on'the political inftitu-
tions, becaufe they. are made’ for the fame fociety ;
‘whienever there is a defign of ‘adopting the civil law
+of another ndtior, it would -be proper ‘to examine
before-hand whether they have both ‘the fame infti-
“tutions,” and the fame political law,’ ’

- +'Thus when the Cretan laws on theft were adopted
by the Lacedzmonians, as their conflitution and go-
vernment were adopted at the fame time, thefe laws
werg equally reafonable in both nations. "But when
they were carried from Lacedemonia to Rome, as

~ they did not find there the famve :conftitution, ‘they
were always thought ftrange, and -had no manner of
connexion with the other civil laws of the Romans.

"® ‘Compare what Plutarch fays in the life of Lycurgus with the Taws of the
DigeR, title de Fursis § and the Inflitutes, book iv. ti. 1, fe@. 1, 2, and.3.
4 Of laws, book 1.

CHAP
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C H A P. XIv.

That we muft not feparate the Laws from the Circum-
fances in which they were made.

I'T was decreed by a law at Athens, that when the
city was befieged, all the ufelefs people thould be put
to death*. This was an abominable political law,
in confequence of an abominable law of nations,
Among the Greeks, the inhabitants of a town taken,
loft their civil liberty, and were fold as flaves. The
taking of a town implied its intire deftrution ; which
s the fource not only of thofe obftinate defences, and
of thofe unnatural adtions, but likewife of thofe
thocking laws which, they fometimes enalted. .

The Roman laws 1} ordained that phyficians thould
be punifhed for negle€t or unfkilfulnefs. In thofe
cafes, if the phyfician was a perfon of any fortune or
rank, he was only condemned to deportation ; but if
he was of a low condition, he was put to death,
By our inftitutions. it is otherwife. The Roman laws
were not.made under the fame circumftances as ours-:
at Rome every ignorant pretender intermeddled with
phyfic ; but amongft us, phyficians are obliged to go
through a regular courfe of ftudy, and to take their
degrees ; for which reafon they are fuppofed to un-
derftand their profefhion.

_ CHAP XV
That fometimes it is proper the Law fbould amend itfelf.

THE law of the twelve tables T allowed people to
kill a night-thief as well as a day-thief, if upon being

® Inutilis etas occidatur,  Syrian in Hermog,

+ The Coraclian law de ficariis, Inftitut, lib, 4. tit, 3. de lege Aquilis,
{e&. 7. .
1 Sec the 4th law, ff, ad leg.. Aquil. e
puirfued
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purfued he attempted to make a defence: but it re-
quired that the perfon whoe killed the thief *, fhould
cry out and call his fellow-citizens: this is indeed
what thofe laws, which permit people to do juftice to
themfelves, ought always to require. It is the cry
of innocence; which in the very moment of the aétion,
calls in witnefles and appeals to judges. The people
ought to take cognizance of the attion, and at the
very inftant of its being done ; an inftant when every
thing {peaks, even the air, the.countenance,.the paf-
fions, the filence:of the agent ;. and when every word
either condemns or abfolves. A law which may be-
come fo contrary to the fecurity and libesty of the citi~
zens, ought to be executed in their prefence.

CH AP XVL
Things to be obferved in the compofing of Latws.

THEY who havea genius fufficient to enable them
to give laws to their own, or to another nation,
ought to be particularly attentive to the manner of
forming them. y

The ftile ought to be concife. The laws of the
twelve tables are a model of concifenefs; the very
children’j ufed to learn them by heart. Juftinian’s
Novelle were fo very diffufed, that they were obliged
to abridge them }. )

The ftile thould alfo be plain and fimple ; a dire&
expreflion being better underftood than an indire& one.
There is no majefty at all in the laws of thé lower
empire ; princes are made to fpeak like rhetoricians.

. * Tbidem, fee the decree of Taffillon added to the law of the Bavarians, de
poprlarib, legib. art, 4.

1+ Ut carmen neceflarium, Cicero ds legibe 24
1 It is-the work of Irnerius. -

When
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When the ftile of laws is tumid, they are looked upon
only as a work of parade and oftentation.

It is an effential article that the words of the laws
fhould excite in every body the fame ideas. Cardinal
Richlieu * agreed, that a minifter might be accufed
before the king ; but he would have the accufer pu-
nithed, if the falts he proved were not matters of
moment. This was enough to hinder people from
telling any truth whatfoever againft the minifter;
becaufe 2 matter of moment is entirely relative, and
what may be of moment to one is net fo to another.

The law of Honorius punithed with death any
perfon that purchafed a freed-man as a flave, or that
+ gave him moleftation. He fhould not have made
ufe of fo vague an expreffion; the moleftation given
to a man, depends entirely on the degree of his fen-
fibility.

When the law would fix a fet rate upon things, it
fhould avoid as .much as poffible the eftimating it in

“money. The value of money changes from a thou-
fand caufes, and the fame denomination continues
without the fame thing. Every one knows the flory
of that impudent | fellow at Rome, who ufed to give
thofe he met a box on the ear, and afterwards ten-
-dered them the five and twenty pence of the law-of
the twelve tables.

When the law has once figed the idea of things, it
theuld never return to vague expreflions. The ordi-
nance of Lewis XIV. || concerning criminal matters
after an exaét enumeration of the caufe in which the

* Political teftament,

+ Aut qualibet manumiffione donatum inquietare voluerit, Appendix to
 the Thesdofian code in the fisf wolume of fotber Sirmend’s mvorks, p. 737.

1 Aulus Gellius, book xx. chap. 1.

§ 'We find in the verbal procefs of this ordinance the motives that determived
him,

2 ‘ king
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king is immeédiately concerned, adds thefe words,
¢ and thofe which in all times have been {ubje& to
¢ the determination of the king’s judges ; this ren~
ders the thinig again arbitrary, after it ‘had been
fixed. .

Charles VII. * fays, he has been informed that the
parties appeal three, four, and fix months after judg-
ment, contrary to the cuftom of the kingdom in the
country governed by cuftom: he therefore ordains,
that they fhall appeal forthwith, unlefs there hap-
pens to be fome fraud or deceit in the attorney 4, or
unlefs there- be a great or evident caufe to fue the
appeal. The end of this law deftroys the beginning,
and it deftroys it fo effeCtually, that they ufed after-
wards to appeal during the {pace of thirty years J.

The law of the Lombards || does not allow 2 woman
that has taken a religious habit, though fhe has made
no vow, to marry; becaufe, fays this law, * if a
¢ fpoufe who has been contratted to a woman only
¢ by a ring, cannot without guilt be married to an-
¢ other; for a much ftronger reafon the fpoufe of
¢ God or of the bleffed virgin”..... Now I fay,
‘that in laws the arguments fhould be drawn from one
reality to another, and not from reality to figure, or
from figure to reality.

A law enacted by Conftantine §, ordains, that the
fingle teftimony of a bithop fhould be fufficient, with-
out liftening to any other witneffes. This prince took
a very fhort method ; he judged of affairs by perfons,
and of perfons by dignities.

*% In his ordinance of Montel-les-tours in the year 1453,

+ They might punith the attorney, without there being any neceflity of dif-
turbing the public order. ;

1 The ordinance of the year 1667, has made fome regulations upon this
head.

|| Book 2, tit. 37,
§ In father Sirmondus's appendix to the Theodofian code, tom, 7,

‘Vox.. II. Aa - 'The
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The laws ought not to be fubtle ; they are defigned
for people of common underftanding ; not as an art
of logic, but as the plain reafon of a father of a fa-
mily.

When there is no neceffity for exceptions and limi-
tations in a law, it is much better to omit them:
details of that kind throw people into new details.

No alteration fhould be made in a law without
fufficient reafon. Juftinian ordained, that a hufband
might be repudiated, and yet the wife not lofe her
portion, if for the fpace of * two years he had been
incapable of confummating the marriage. He altered
his law afterwards, and allowed the 1§ poor wretch
three years. But in a cafe of that nature, two years
are as good as three, and three are not worth more
than two.

When a legiflator condefcends to give the reafon of
his law, it ought to be worthy of its majefty. A
Roman f law decrees, that a blind man is incapable
to plead, becaufe he cannot fee the ornaments of the
magiftracy. So bad a reafon muft have been given on
purpofe, when fuch a number of good reafons were
at hand.

Paul the civilian || fays, that a child grows perfe&t
in the feventh month, and that the proportion of
Pythagoras’s numbers feems to prove it. It is very
extraordinary that they fhould judge of thofe things
by the proportion of Pythagoras’s numbers.

Some French-lawyers have afferted, that when the
king made an acquifition of a new country, the
churches became fubject to the regale, becaufe the
king’s crown is round, I fhall not examine here into

¥ Leg. 1. code de repudiis.

+ See the authentic Sed budie, in the code de repudiise
* 1 Leg. 1. ff. de poftulando.

Ji In his fentences, book iv, tit. g.

the
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the king’s rights, or whether in this cafe the reafon
of the civil or ecclefiaftic law ought to fubmit to that
of the law of politics: I thall only fay, that thofe
auguft rights ought to be defended by grave maxims.
Was there ever fuch a thing known, as the real rights
of a dignity, founded on the figure of that dignity’s
fign ? :

gDavila * fays, that Charles IX. was declared of
age in the parliament of Roan at fourteen years com-
menced, becaufe the laws require every moment of
the time to be reckoned, in cafes relating to the refti-
tution and adminiftration of an orphan’s eftate:
whereas it confiders the year commenced as a year
complete, when the cafe is concerning the acquifition
of honours. I am very far from cenfuring a regula-
tion which has been hitherto attended with no incon-
veniency ; I fhall only take notice that the reafon
alledged + is not the true one; it is falfe, that the
government of a nation is only an honour..

In point of prefumption, that of the law is far pre-
ferable to that of the man. The French law } con-
fiders every act of a merchant during the ten days
preceding; his bankruptcy as fraudulent : this is the
prefumption of the law. The Roman law inflicted
punifhments on the hufband who kept his wife after
the had been guilty of adultery, unlefs hé was induced
to do it through fear of the event of a law-fuit, or
through contempt of his own thame ; this is the pre-
fumption of the man. The judge muft have prefumed
the motives of the hufband’s condu&, and muft have
determined a very obfcure and ambiguous point:
when the law prefumes, it gives a fixed rule to the
judge.

# Della guerra civile di Francia, page g6.

4 The Chancellor de ’Hofpital, ibid.
1 It was made in the month of November, 1702,

Aa g Plato’s
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Plato’s law *, as I have obferved already, required
that a punithment fhould be inflited on the perfon
who killed himfelf not with a defign of avoiding
thame, but through pufillanimity. This law was fo
far defective, that in the only cafe in which it was
impoffible to draw from the criminal an acknowledg-
ment of rhe motive upon which he had afted, it
required the judge to determine concerning thefe mo-
tives.

As ufelefs laws debilitate fuch as are necefiary, o
thofe that may be eafily eluded, weaken the legiflation.
Every law ought to have its effe@t, and no one thould
be fuffered to deviate from it by a particular excep-
tion.

The Falcidian law ordained among the Romans,
that the heir fhould always have the fourth part of
the inheritance: another law 4 fuffered the teftator
to prohibit the heir from retaining this fourth part.
This is making a jeft of the laws. The Falcidian law
became ufelefs : for if the teftator had a mind to fa-
vour his heir, the latter had no need of the Falcidian
law ; and if he did not intend to favour him, he for-
bad him to make ufe of it.

Care fthould be taken that the laws be worded in
fuch a manner, as not to be contrary to the very na-
ture of things. In the profcription of the prince of
Orange, Philip II. promifes to any man that will kill
the prince, to give him, or his heirs, five and twenty
thoufand crowns, together with the title of nobility ;
and this upon the woid of a king, and as a fervant of
God. To promife nobility for fuch an altion! to
ordain fuch an ation in the quality of a fervant of God!
This is equally fubverfive of the ideas of honour,
morality, and religion.

% Book ix. of laws,
+ Tt is the authentic, fod cum teflater,

There
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There very feldom happens to be a neceffity of pro-
hibiting a thing which is not bad, under pretence of
fome imaginary perfection.

There ought to be a certain fimplicity and candor
in the laws : made to punith the iniquity of men,
they themfelves fhould be clad with the robes of inno-
cence. We find in the law of the * Vifigoths- that
ridiculous requeft, by which the Jews were obliged
to eat every thing drefled with pork, provided they
did not eat the pork itfelf. This was a very great
cruelty ; they were obliged to fubmit to a law, con-
trary to their own ; and they were allowed to retain
nothing more of their own, than what might ferve as
a mark to diftinguith them.

C HA P. XVIL
A bad Method of giving Laws.

THE Roman emperors manifefted their will like
our princes, by decrees and edits; but they per-
mitted, which our princes do not, both the judges
and private people to interrogate them by letters in
their feveral differences ; and their anfwers were called
refcripts.  The decretals of the popes are refcripts,
ftrictly {peaking. It is plain, that this is a bad me-
thod of legiflation. Thofe who thus apply for laws
are improper guides to the legiflator; the fadls are
always wrong ftated.  Julius Capitolinus 4- fays, that
Trajan often refufed to give this kind of refcripts,
left a fingle decifion, and frequently a particular fa-
vour, fhould be extended to all cafes. Macrinus{
refolved to abolith all thofe referipts; he could not

* Book xii. tit. 2, fe&. 16.
4 See Julius Capitolinus in Macrino, + Ibid.

Aa gz bear
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bear that the anfwers of Commodus, Caracalla, and
all thofe other ignorant princes, thould be confidered

as laws. Juftinian thought otherwife, and he ﬁlled
his compilement with them.

I would advife thofe who read the Roman laws, to
diftinguifh carefully between this fort of hypothefes,
and the Senatus- confulta, the Plebifcita, the general
confliturions of the emperors, and all the laws founded
on the nature of things, on the frailty of women, the
weaknefs of minors, “and the public utiliry.

CH AP XVIIL
Of the Ideas of Uniformity.

THERE are certrin ideas of uniformity, which
fometimes ftrike great geniufes, (for they even affected
Charlemaign) but infalltbly make an-impreffion on lit-
tle fouls. "They difcover therein a kind of perfection ;
becaufe it is impoffible for them not to fee it; the
fame weights, the fame meafures in trade, the fame
laws in the ftate, the fame religion in all its parts.
But is this always right, and without exception ? Is
the evil of changing conftantly lefs than that of fuf-
fering ? And does not a greatnefs of genius confiff
rather in diftinguifhing between thofe cafes in which
uniformity is requifite, and thofe in which there is a
neceffity for differences? In China the Chinefe are
governed by the Chinefe ceremonial: and the Tartars
by theirs: And yet there is no nation in the world
that aims fo much at tranquility. If the people ob-

ferve the laws, what fignifies it whether thefe laws
are the fame-"

C HAP XX
Of Legiflators.
ARISTOTLE wanted to indulge fometimes his

}ealoufy agamﬁ Plato, and fometimes his paffion for
I . Alexander.
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Alexander. Plato was incenfed againft the tyranny
of the people of Athens. Machiavel was full of his
idol, the duke of Valentinois, Sir Thomas More,
who fpoke rather of what he had read, than of what
he thought, wanted * to govern all ftates with the
fimplicity of a Greek city. Harrington was full of
the idea of his favourite republic of England, whilft
a croud of writers faw nothing but confufion where
monarchy is abolifhed. The laws always meet the
paffions and prejudices of the legiflator ; fometimes
they pafs through, and imbibe only a tin¢ture ; fome-
times they ftop, and are incorporated with them.

B O O K XXX.

THEORY OF THE FEUDAL LAWS AMONG THE
FRANKS, IN THE RELATION THEY BEAR TO THE
ESTABLISHMENT OF THE MONARCHY.

CH AP I.
Of feudal Laws.
SHOULD think my work imperfet, were 1

| to pafs over in filence an event which never again,
perhaps, will happen ; were I'not to {peak of thofe
laws which fuddenly appeared over all Europe, with-
out being connefted with any of the former inftitu-
tions ; of thofe laws which have done infinite good
and infinite mifchief; which have fuffered rights to
remain when the demefne has been ceded ; which by
vefting feveral with different kinds of feignory over

# In his Utopia
Aa 4 the
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the fame things or perfons, have diminithed the weight
of the whole feignory ; which have eftablithed dif-
ferent limits in empires of too great an extent ; which
have been produétive of rule with a bias to anarchy,
and of anarchy with a tendency to order and har-
mony.

This would require a particular work to itfelf ;
but confidering the nature of the prefent undertaking,
the reader will here meet rather with a general furvey,
than with a complete treatife of thofe laws.

The feudal laws form a very beautiful profpect. A
venerable old ¥ oak raifes its lofty head to the fkies ;
the eye fees from afar its fpreading leaves: upon
drawing nearer, it perceives the trunk, but does not
difcern the root; the ground muft be dug up to dif-
cover it. '

C HAP IL
Of the Source of feudal Laws.

THE, conquerors of the Roman empire came from
Germany. Though few ancient authors have de-
fcribed their manners, yet we have two of very great
weight., Cafar making war againft the Germans,
defcribes the manners + of that nation; and upon
thefe he regulated § fome of his enterprifes. A few
pages of Cafar upon this fubje¢t are equal to whole
volumes.

Tacitus has written an entire work on the manners
of the Germans. This work is fhort, but it comes
from the pen of Tacitus, who was always concife,
becaufe he faw every thing at one glance.

»

Quantum vyertice ad oras

Athereas, tantum radice ad Tartara tendit, Virciy.
+ Book 6.

1 For inftunce, his retreat from Germany, Jiid,

Thefe
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Thefe two authors agree fo perfe&tly with the
codes ftill extant of the laws of the barbarians, that
reading Czfar and Tacitus, we imagine we are pe-
rufing thefe codes, and perufing thefe codes, we fancy
we are reading Cefar and Tacitus.

. Butif in this refearch into the feudal laws, T thould
find myfelf entangled and loft in a dark labyrinth, I

fancy 1 have the clue in my hand, and that I fhall be
able to find my way through,

C H AP I
Tke Origin of Vaffalage.

CASAR * fays, * That the Germans neglected
agriculture ; that the greateft part of them lived
upon milk, cheefe, and fleth ; that no one had
#¢ lands or boundaries of his cwn; that the princes
¢ and magiftrates of each nation allotted what por-

tion of land they pleafed, to individuals, and
obliged them the year following to remove to
¢ fome other part.” Tacitus fays, + ¢ That each
¢ prince had a multitude of men, who were attached
to his fervice, and followed him wherever he
¢ went”” This author gives them a name in his
language relative to their ftate, which is that of com-
panions.f They had a ftrong emulation to obrain the
prince’s efteem ; and the princes had the fame emu-
lation to diftinguith themfelves in the bravery and
number of their companions. ¢ Their dignity and
« power,” continues Tacitus, “ confifts in being
€ conftantly furrounded with a multitude of young
¢ and chofen people: this they reckon their orna-

¢
€

£¢

13

({3
£¢

* Book 6th of the Gallic wars, Tacitus 2dds, % Nulli domus aut ager,
<¢ aut aliqua cura ; prout ad quem venére aluntur,”  De morib, Germ.
4 De morib, German, 1 Conmites.

‘¢ ment
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¢ ment in peace, this their defence and fupport in
¢¢ war. Their name becomes famous at home, and
¢¢ among neighbouring nations, when they excel all
¢¢ others in the number and courage of their compa-
¢ nions: they receive prefents and embaffies from
¢ all parts. Reputation frequently decides the fate
¢ of war. In battle it is infamy in the prince to be
¢¢ furpafled in courage ; it is infamy in the compa-
¢ nions not to follow the brave example of their
¢« prince, it is an eternal difgrace to furvive him.
¢ To defend him is their moft facred engagement.
¢ If a city be at peace, the princes go to thofe who
¢ are at war ; and it is thus they retain a great num-
¢ ber of friends. To thefe they give the war-horfe
¢ and the terrible javelin. Their pay confifts in
¢ coarfe but plentiful repafts. The prince fupports
¢ his liberality merely by war and plunder. You
¢ might eafier perfuade them to attack anenemy, and
¢ to expofe themfelves to the dangers of war, than to
¢ cultivate the land, or to attend to the cares of huf-
¢ bandry ; they refufe to acquire by fweat what they
¢ can purchafe with blood.”

Thus, among the Germans there were vaffals, but
no fiefs ; they had nofiefs, becaule the princes had
no lands to give; or rather their fiefs confifted in
horfes trained for war, in arms, and feafting. There
were vaffals, becaufe there were trufty men who
being bound by their word engaged to follow the
prince to the field, and did very near the fame fervice

as was afterwards performed for the fiefs.
C H A P IV.
The fame Subject continued.
CASAR * fays, that ¢ when any of the princes
¢ declared to the aflembly that he intended to fet out

¢ upon
* De Bello Gallico, lib, 6.
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¢ upon an expedition, and afked them to follow
¢ him, thofe who approved the leader, and the en-
¢ terprize, ftood vp and offered their affiftance.
Upon which they were commended by the multi-
tude. But if they did not fulfil their engagements,
they loft the public efteem, and were looked upon
¢ as deferters and traitors,”

What Cefar fays in this place, and what we have
extradted in the preceding chapter from Tacitus, is the
jubftance of the hiftory of our princes of the firft race.

We muft not therefore be furprized, that our kings
thould have new armies to raife upon every expedi-
tion, new troops to encourage, new people to engage 3
that to acquire much they were obliged to incur great
expences ; that they fthould be conftant gainers by the
divifion of lands and fpoils, and yet give thefe lands
and fpoils inceflantly away : that their demefne thould
continually increafe and diminifh ; that a father upon
fettling a kingdom - on one of his children, fhould
always give him a treafure with it ; that the king’s
treafure fhould be confidered as neceflary to the mo-
narchy ; and that one king % could not give part of
it to foreigners, even in portion with his daughter,
without the confent of the other kings. The mo-

narchy moved by fprings, which they were continual-
ly obliged to wind up.

CHAP V.
Of the Conguefs of the Franks,

IT isnot true, that the Franks upon entering Gaul,
took pofleffion of the whole country to turn it into

4 See the life of Dagobert.

1 Sec 'Gregory of Tours, book 6. on the marriage of the daughter of Chil-
peric. Childebert fends ambaffadors to tell him, that he fhould not give the
cities of his father’s kingdom to his daughter, nor his treafures, nor his bond-
men, nor horfes, nor horfemen, nor teams of oxen, &c,

fiefs.
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fiefs. Some have been of this opinion, becaufe they
faw the greateft part of the country towards the end
of the fecond race, converted into fiefs, rear-fiefs, or
other dependencies ; but fuch a difpofition was owing
to particular caufes, which we thall explain hereafter,

The confequence which fundry writers would infer
from thence, that the Barbarians made a genera! re-
gulation for eftablifhing in all parts the flate of villain-
age, 1s as falfe as the principle from wlich itis de-
rived. If ar a time when the fiefs weie precarious,
all the lands of the kingdom had b.en nicts or de-
pendencies of fiefs, and all the men in the kingdom
vaffals or bondmen, fubordinate to vaftals; as the
perfon that has property is every poflefled of po -er,
the king who continually difpofed of the fiefs, that is,
of the only property then exifting, would have been as
arbitrary a monarch as the Grand Seignior ; which i
abfolutely contradictory to all hiftory.

C H A P VI
Of the Goths, Burgundians, a#d Franks.

GAUL was invaded by German nations. The
Vifigoths took pofleffion of the province of Nar-
bonuve, and of almoft all the fouth; the Burgun-
dians fettled in the eaft ; and the Franks fubdued very
near all the reft.

No doubt but thefe Barbarians retained in their
refpe@tive conquefts the manners, inclinations, and
ufages of their own country ; for no nation can change
in an inftant their manner of thinking and acting.
Thefe people in Germany neglected agriculture. It
feems by Cafar and Tacitus, that they applied them-
felves greatly to a paftoral life : hence the regulations
_ of the codes of the barbarian laws are almoft all rela-
ting
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ting to their flocks. Roricon, who wrote a hiftory
among the Franks, was a fhepherd.

C H AP VII.
Different Ways of dividing the Land.

AFTER the Goths and Burgundians had under
various pretences penetrated into the heart of the em-
pire, the Romans, in order to put a ftop to their de-
vaftations, were obliged to provide for their fubfif-
tence. At firft they allowed them ¥ corn; but af-
terwards chofe to give them lands. The emperors,
or the Roman + magiftrates in their name, made par-
ticular conventions with them concerning the divifion
of lands, as we find in the chronicles and in the
codes of the Vif igoths I and Burgundians.§

The Franks did not follow the fame plan. Inthe
Salic and Ripuarian laws we find not the leaft veflige
of any fuch divifion of lands: they had conquered
the country, and fo took what they pleafed, makmg
no regulations butamongft themfelves.

Let us therefore dxﬁmgux(h between the condu&t
of the Burgundians and Vifigoths in Gaul, of thofe
fame Vifigoths in Spain, of the || auxiliary troops un-
der Auguftulus and Odoacer in ltaly, and that of the
Franks in Gaul, as alfo of the Vandals ** in Africa.
The former entered into conventions with the antient
inhabitants, and in confequence thereof made a di-

* The Romans obliged themfelves to this by treaties.

4 Burgundiones partem Galliz occuparunt, terrafque cum Gallicis fenatori«
bus diviferunt, Marius’s Chronicle in the year 456,

1 Book x, tit. 1. feft. 8, g, and 16.

" § Chap. 54, fe&. 1 and 2. This divifion was @ill fubfifting in the time of
Lewis the Debonnaire, as appears by his capitulary of the year 829, which has
b.en inferted in the law of the Burgundians, tit, 79. fe@. 1.

|| See Procopius, war of the Goths.
#* See Procopius, war of the Vandals,

vifion
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vifion of lands between them ; the latter did no fuch
thing, ”
C H AP VIIL

The fame Subject continued.

WHAT has induced {ome to think that the Roman
lands were entirely ufurped by the barbarians, is their
finding in the laws of the Vifigoths and the Burgun-
dians, that thefe two nations had two thirds of the
lands : but this they took only in certain quarters or
diftricts afligned them. '

Gundebald * fays in the law of the Burgundians,
that his people at their eftablifhment had two-thirds
of the lands allowed them ; and the fecond fupple-
ment J.to this lJaw takes notice, that only a moiety
would be allowed to thofe who thould hereafter come
to live in that country. Therefore all the lands had
not been divided in the beginning between the Ro-
man and the Burgundians. ‘ ’

In thofe two regulations we meet with the fame
expreffions in the text ; confequently they explain one
another ; and as the latter cannot mean an univerfal
divifion of lands, neither can this fignification be
given to the former.

The Franks acted with the fame moderation as the
Burgundians ; they did not ftrip the Romans wher-
ever they extended their conquefts, What would
they have done with fo much land ? They took what
fuited them, and left the remainder.

* LicZt eo tempore quo populus nofler mancipiorum tertiam & duas terrarum
partes accepit, &c, Law of the Burgundians, tit. 4. feit. 1.

1+ Ut non amplids 2 Burgondionibus qui infra venerunt requiratur quiam od
arz(ens neceflitas fuerit, medietas terre.  Arr, 11,

CHAP
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C H AP IX.

A juft application of the Law of the Burgundians and
of that of the Vifigoths in relation to the divifion of
Lands.

IT is to be confidered that thofe divifions of land
were not made with a tyrannical {pirit; but with a
view of relieving the reciprocal wants of two na-
tions that were to inhabit the fame country.

The law of the Burgundians ordains that a Bur-
gundian fhall be received in an hofpitable manner by
a Roman. This is agreeable to the manners of the
Germans, who, according to Tacitus, * were the
moft hofpitable people in the world.

By the law of the Burgundians, it is ordained,
that the Burgundians fhall have two-thirds of the
lands, and one third of the bondmen. In this it
confidered the genius of two nations, and conformed
to the manner in which they procured their fub-
fiftence. As the Burgundians dealt chiefly in cattle,
they wanted a great deal of land and few bondmen,
and the Romans from their application to agriculture
had need of lefs land and of a greater number of
bondmen, The woods were equally divided, be-
caufe their wants in this refpect were the fame.

We find in the code + of the Burgundians, that
each Barbarian was placed near a Roman. The di-
vifion therefore was not general ; but the Romans
who gave the divifion, were equal in numbers to
the Burgundians who received it. ‘The Roman was
injured the leaft poffible. The Burgundians as a mar-
tial people, fond of hunting and of a paftoral life,
did not refufe to accept of the fallow grounds ; while
the Romans kept fuch lands as were propereft for

* De morib, German, 1 And in that of the Vifigoths,
agri-
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agriculture : the Burgandian’s flock fattened the Ro-
man’s field,
CHAP X

Of Servitudes.

THE law of the Burgundians } takes notice,
that when thofe people fettled in Gaul, they were al-
lowed two-thirds of the land, and one-third of the
bondmen. The ftate of villainage was therefore §
eftablifhed in that part of Gaul before it was invaded
by the Burgundians.

The law of the Burgundians in points relating to
the two nations makes a formal 4 diftinction in beth,
between the nobles, the free-born, and the bondmen,
Servitude was not therefore a thing particular to the
Romans ; nor liberty and nobility particular to the
Barbarians. ‘

This very fame law fays, ® that if a Burgundian
freedman had not given a particular fum to his ma-
fter, nor received a third thare of a Roman, he was
always fuppofed to belong to his mafter’s family.
The Roman proprietor was therefore free, fince he
did not belong to another perfon’s family ; he was
free, becaufe his third portion was a mark of li-
berty.

We need only open the Salic and Ripuartan laws,
to be fatisfied that the Romans were no more in a ftate
of fervitude among the Franks, than among the other
conquerors ‘of Gaul. S

The count de Boulainvilliers is miftaken in the ca-
pital point of his fyftem: he has not proved that the

1 Tit. <4. - )

§ This is confirmed by the whole title of the code de Agrivolis &' Cegfitisy
& Colonis. ‘ L C

4 $i dentem optimati Burgundioni vel Remano nobili excuflerit tits 2§°
fe&. 1. & fi megiocribus perfonis ingenuis tam Burgungionibus quam Romaniss
Ibid. feét. 2. ; T

* Tit. 57.

Franks
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Franks made a general regulation to reduce the Ro-
mans into a kind of fervitude.

As this author’s work is penned without art, and
as he fpeaks with the fimplicity, franknefs, and can-
dor of that ancient nobility from whence he defcends,
every one is capable of judging of the fine things he
fays, and of the errors into which he is fallen, I

‘thall not therefore undertake to criticife him ; I fhall
only obferve, that he had more wit than fenfe, more
Jenfe than knowledge; though his knowledge was
not contemptible, for he was well acquainted with
the moft valuable part of our hiftory and laws,

The count de Boulainvilliers, and the abbé du Bos,
have formed two different fyftems, one of which
feems to be a confpiracy againft the commons, and
the other againft the nobility. When the fun gave
leave to Phaeton to drive his chariot, he faid to him,
“ If you afcend too high, you will burn the heavenly
“ manfions ; if you defcend too low, you will re-
*“ duce the earth to athes: Do not drive to the right,
¢ you will meet there with the confiellation of the
“ ferpent ; avoid going too much to the left, you will
¢ there fall in with that of the altar: keep in the
“ middle*.”

CHAP XIL

The fame Subject continued.

W HAT firft gave rife to the notion of a general
regulation madg at the time of the conqueft, is our
meeting with a3 prodigious number of fervitudes in
France towards the beginning of the third race ; and

® Nec preme, mec fummum molire per @thera currum H
Altius egrefius, cprletia te€ta cremabis; )
Inferids tereas: “medjo tutiflimus ibis,
Neu te gexterior tortum declinet ad anguen,
Neve fipifterior preffam rota ducat ad aram § )
fnter utrumqpe tese. Ovid, Metam. b, i,

WOI.’II. B b . --a8
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as the continual progreffion of thefe fervitudes wat
not attended te, people imagined in an age of obfcu-
rity a general law which was never framed.
Towards the commencement of the firft race, we
meet with an infinite number of freemen, both among
the Franks and the Romans; but the number of
bondmen increafed to that degree, that at the begin-
ning of the third race, all the bufbandmen and al-
moft all the inhabitants -+ of towns were become
bondmen: and whereas at the firft period there was
very near the fame adminjftration in the cities as
among the Romans ; namely, a corporaton, a fenate,
and courts of judicature; at the other we hardly
meet with any thing but a lord and his bondmen.
When the Franks, Burgundians, and Goths, made
their feveral invafions, they feized upon gold, filver,
moveables, cloaths, men, women, boys, and what-
ever the army could carry ; the whole was brought
to one place, and divided amongft the army *. Hif-
tory thews, that after the firft fettlement, that is after
the firft devaftations, they entered into an agreement
with the inhabitants, and left them all their political
and civil rights. This was the law of nations in
thofe days ; they plundered every thing in time of
war, and granted every thing in time of peace. Were
it not fo, how fhould weé find both in the Salic and
Burgundian laws fuch a number of regulations abfo-
lutely contrary to a general fervitude of the people?
But though the conqueft was not immediately pro-
dutive of fervitude, it arofe neverthelefs from the
fame law of nations § which fubfifted after the con-
queft. Oppofition, revolts, and the raking of towns,

+ While Gaul was under the dominion of the Romans, they. formed
particular bodies ; thefe were generally freedmen, or the defcendants of
freed men. ) : -

1 See Gregory of Tours, book ii. chap, 27. Aimoin, book i, chap, 12¢

§ See the lives [of the Saints in the next page.

T were
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were followed by the flavery of the inhabitants. And,
not to mention the wars which the conquering nas
tions made againft one another, as there was this
particularity among the Franks, that the different
partitions of the monarchy gave rife continualiy to
civil wars between brothers or nephews, in which
this law of nations was conftantly practifed, fervi-
tudes of courfe became more general in Franee than
in other countries : and this is, I believe, one of the
caufes of the difference between our French laws and
thofe of Italy and Spain, in refpect to the right of
{eignories.

The conqueft was foon over ; and the law of na-
tions then in force was productive of fome fervile
dependencies. The cuftom of the fame law of na-
tions, which obtained for many ages, gave a pro-
digious extent to thofe fervitudes.

Theodoric imagining that the people of Auvergne
were net faithful to-him, thus addreffed the Franks
-of “his divifion : ¢ Follow me, and I will carry you
¢ into a country where you fhall have gold, filver,
¢ captives, clothes, and flocks in abundance; and
“ you thall remove all ‘the people into your own
€ COUlm‘y » Y

-~ After the conclufion of the peace * between Gon-
tram and Chilperic, the troops employed in the fiege
of Bourges having -had orders to return, carried
fuch a  confiderable booty away with them, that
they hardly left either men or cattle in the country.

Theodoric, king of Iraly, whofe fpirit and policy
it was ever to diftinguifh himfelf from the other bar~
barian kings, upon fendmg an army into Gaul, wrote
thus to the General § ¢ Itis my will that the Roman
¢“ laws be followed, and that you reftore the fugitive
¢ flaves to their nght owners. The defender of li-

* fbid, book vi. chap, 31, + Letter 43, lib. iii. in Caffiod,

Bba2 “ berty
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¢ berty ought not to encourage fervants to defert
¢ their mafters. Let other kings delight in the
¢ plunder and devaftation of the rowns which they
¢ have fubdued ; we are defirous to conquer in fuch
¢« a manner, thatour fubjects thall lament their having
¢ fallen too late under our government.” It is evi-
dent, that bis intention was to caft an odium on the
king’s of the Franks and the Burgundians, and that
he alluded in the above paflage to their particular law
of nations. ‘

Yer this law of nations continued in force under
the fecond race. King Pepin’s army, having pene-
trated into Aquitaine, returned to France loaded with
ap immenfe booty, and with a vaft number of bond-
men, as we are informed by the annals of Metz*,

Here might I quote numberlefs 4 autborities ; and
as the public compaffion was raifed at the fight of
thofe miferies, as feveral holy prelates, beholding the
captives in chains, employed the treafure belonging
to the church, and fold even the facred utenfils, to
ranfom as many as they could; and as feveral holy
monks exerted themfelves on that occafion, it is in
the I lives of the faints that we meet with the beft
eclairciffements on this fubjet. And, althbugh it
may be objected to the authors of thole lives, that
they have been fometimes a little too credulous in
refpe&t to things which God has certainly performed,
if they were in the order of his providence; yet we
draw confiderable lights from thence, -with regard to
the manners and ufages of thofe times.

* Inthe year 1763. Innumerabilibus fpoliis & icaptivis totus ille exercitus
diratus, in Franciam reverfus efl.’ . i
+ See the annals of Fuld, in the year 1749; Paulus Diaconus, -de geftis

Longobardorum, 1ib, iif. ¢. 50. & lib.ive ¢. 1. and the lives of the faints in
the next quotatizn.

{ Sce the lives of S. Epiphanius, S, Eptadius, S. Cwmfarius, S. Fidolus,
S. Porcian, S, Treveriug, S. Eufichius, and of S. Leger, the miracles of S.

Julian, &<,
When
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“When we caft an eye upon the monuments of
dur hiftory and laws, the whole feems to be an im-
menfe expanfe, £ or a boundlefs ocean : all thofe fri-
gid, dry, crude writings muft be devoured in the
fame manner, as Saturn is fabled to have devoured
the ftones. - - :

A vaft quantity of land which had been in the
hands of fréemen, § was changed into mortmain,
when the country twas ftripped of its free inhabirants ;
thofe who had a great multitude of bondmen either
took large territories by force, or had them yielded
by agreement, and built villages, as may be feen in
different charters. On the other hand, the freemen
who cultivated the arts, found themfelves reduced
to exercife thofe arts in a ftate of fervitude: thusthe
fervitudes reftored ro the arts and to agriculture what-
ever they bad loft. |

It was a cuftomary thing with the proprietors of
land, to give them to the churches, in order to hold
them themfelves by a quit-rent, thinking to partake
by their fervitude of the fan&ity of the churches,

C'H AP XII.

Tbaé‘ the lands belonging to the divifion of the Barbarians
“paid no laxes.

. A PEOPLE remarkable for their fimplicity and
poverty, afree and:martial people, who lived with-
out any other indufry than that of tending their
flocks, and who had nothing but rufh cottages to
attach. them to-their || lands ; fuch a people, 1 fay,
muft have followed their chiefs for the fake of booty,

3 ——————— Deberant quogue littora ponto. Ovid. lib, 1.
§Even the hufbandmen themfelves were not all flaves: fee the 18th and 23d

lf‘g in the vode de agricolis, et cenfitis, et cologis, and the 20th of the fame
title. :

li See Gregory of Tours, book ii.
Bbg and
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and not to pay or to raife taxes. The art of tax-ga-
thering is generally invented too late, and when men
begin to enjoy the felicity of other arts. ,

The tranfient * tax of a pitcher of wine for every
acre, which was one of the exaétions of Chilperic
and Fredegonda, related only to the Romans. And
indeed it was not the Franks that tore the rolls of
thofe taxes, but the clergy who in thofe davs were
all Romans, The burthen of this tax lay chiefly on
the inhabitants 4 of the towns ; now thefe were al-
moft all inhabired by Romans.

Gregory of Tours 1 relates, that a certain judge
was obliged after the death of Chilperic to take re-
fuge in a church, for having under the reign of that
prince ordered taxes to be levied on feveral Franks,
who in the reign of Childebert were ingenui, or free-
born : ¢¢ Multos de Francis, qui tempore Childeberti
“ regis ingenui fuerant, publico tributo fubegit.”
Therefore the Franks who were not bondmen paid no
taxes.

There is not a grammarian but would be afhamed
to fec how the Abbé du Bos § has interpreted this
paffage. He obferves, that in thofe days the freed-
men were alfo called ingenni. Upon this fuppofition
he renders the Latin word ingenui, by freed from
taxes; a phrafe, which we indeed may ufe, as freed
from cares, freed from punifbments ; but in the Latin
tongue, fuch expreflions as ingenui a tributis, libertini
a tributis, manumiffi tributorum, would be quite mon-
ftrous.

Parthenius, fays Gregory of Tours || had like
to have been put to death by the Franks for fub-

# Gregory of Tours, book v.

+ Quez conditio univerfis urbibus per Galliam conflitutis fummopere eft
aghibita,  Life of 8, Aridius.

1 Book vii. -

§ Eftablithment of the French Monarchy, tom. iii, chap. 14. page 515¢

|} Book iii. c. 136.

jecting
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Jecting them to taxes, The Abbé du Bos finding
himfelf hard prefled by this paflage * very coolly
fuppofes the thing in queftion: it was, he fays, an
extraordinary duty.

We find in the law of the Vifigoths 7, that when
a Barbarian had feized upon the eftate of a Roman, the
judge obliged him to fell it, to the end that this eftate
might continue to be tributary ; confequently the
Barbarians paid no taxes].

The Abbé du Bos § who, to fupport his fyftem,
would fain have the Vifigoths fubjet to taxes ||,
quits the literal and fpiritual fenfe of the law, and
pretends upon no other indeed than an imaginary
foundation, that between the eftablithment of the
Goths and this law there had been an augmentation
of taxes which related only to the Romans. But
none but father Harduin are allowed thus to exer-
cife an arbitrary power over facts.

This learned author ** has rumaged Juftinian’s
code -, in fearch of laws, to prove that among
the Romans the military benefices were fubjeét to
taxes, From whence he would infer that the fame
held good with regard to fiefs or benefices amon
the Franks. But the opinion that our fiefs derive
their origin from that inflitution of the Romans, is

* Tom, iii. p. 514+

+ Judices atque preepofiti tertias Romanorum, ab illis qui occupatas te.
nent, auferant, & Romanis fud exalione fine aliqud dilatione reftituant, at
pihil fifco debeat deperire. Lib. x. tit. T. cap. 14.

1 The Vandal’s paid none in Africa. Procopius, war of the Vandals,
1ib. 1. and 2. Hiftoria Mifcella, lib 16. p. 106, Obferve that the con-
gquerors of Africa were a mixture of Vandals, Alans, and Franks. Hiftoria
Mifcella, lib, 14. p. 94.

§ Eftablifhment of the Franks in Gaul, tom. iii. chap 14. page sr0.

|| He lays a firefs upon another law of the Vifigoths, book x. tit. 1. art xis
whic Lproves nothing atall; it fays only, that he who has received of a lord
2 piece of land on condition of a rent or fervice, ought to pay it.

*¥ Book iii. p. 513, 1 Lege iii. tit. 74. lib, 11.
Bbg4 at
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at prefent exploded ; it obtained only at a time
when the Roman hiftory, but not ours, was well
underftood, and our ancient records lay buried in
obfcurity and duft.

But the Abbé is in the wrong to quote Caf-
fiodorus, and to make ufe of what was tranfalting
in Italy, and in the part of Gaul fubje& to Theo-
doric, in order ta acquaint us with the practice
eftablihed among the Franks ; thefe are things
which muft not be confounded. “I propofe thew-
ing, fome time or other, in a particular work,
that the plan of the monarchy of the Oftrogoths
was intirely indifferent from that of any other go-
vernment founded in thofe days by the other Bar-
barian nations ; and fo far are we entitled to afirm
that a practice obrained among the Franks, becaufe
it was eftablifhed among the Oftrogoths, that on
the contrary we have juft reafon to think that a
cuftom of the Oftrogoths was not in force among
the Franks.

The hardeft tatk for perfons of extenfive eru-
dition, is to deduce their arguments from paflages
not foreign to the fubje&, and to find, if we may be
allowed to exprefs ourfelves in aftronomical terms,
the true place of the fun,

The fame author makes a wrong ufe of the ca-
pitularies, as well as of the hiftorians and laws of
the barbarous nations. When he wants the Franks
to pay taxes, he applies to freemen what can be
nnderftood only of * bondmen ; when he fpeaks of
their military fervice, he applies to 4 bondmen what
can never relate but to freemen.

# Eftablilhment of the French monarchy, tom. iii. chap. 14. page 513,
wwhere he guotes the 28th article of the ediét of Riftes, See farther on.

¢ Ibid. tom, iii. chap. 4. pagez2g3.

CHAP
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C H A P XIL

Of Taxes paid by the Romans and Gauls, in the mo-
narcky of the Franks.

I MIGHT here examine whether after the Gauls
and Romans were conquered, they continued to pay
the taxes to which they were fubjet under the empe-
rors. But, for the fake of brevity, I fhall be fatisfied
with obferving that if they paid them in the begin-
ning, they were foon after exempted, and that thofe
taxes were changed into a military fervice. For 1
confefs I cannot conceive how the Franks fhould have
been at firft fuch great friends, and afterwards fuch
fudden and violent enemies, to taxes.

A capitulary * of Lewis the Debonnaire explains
extremely well the fituation of the freemen in the
monarchy of the Franks, Some troops + of Goths or
Tberians, flying from the oppreffion of the Moors,
were received into Lewis’s dominions. The agree-
ment made with them was, that like other freemen
they fhould follow their count to the army ; and that
upon a march they fhould mount guard { and patrol
under the command alfo of their count; and that
they fhould furnith horfes and carriages for baggage
to the king’s || commiffaries and to the ambaffadors
in their way to and from court; and that they thould
not be compelled to pay any further acknowledgment,
but fhould be treated as the other freemen.

* In the year 815, chap, 1. which is agreeable to the capitulary of Charles
the Bald, in the year 844. art. 1. & 2.

4+ Pro Hifpanis in partibus Aquitaniz, Septimaniz, & Provinciz, con-
fiftentibus,  Jbid,

1 Excubias & explorationes quas Wadtas dicunt,  Jbid,

}} They were not obliged to furnifh any to the count,  Jbid, art. 5.

It
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It cannot be faid that thefe were new ufages intro-
duced towards the commencement of the fecond race.
This muft be referred at leaft to the middle or to the
end of the firfh, A capitulary of the year * 864,
fays in exprefs terms, thar it was the ancient cuftom
for freemen to perform military fervice, and to furnith
likewife the horfes and carriages above mentioned ;
duties particular to themfelves, and from which thofe
who poffefled the fiefs were exempt, as we fhall prove
hereafter.

This is not all; there was a regulation + which
hardly permitted the impofing of taxes on thefe free-
men. He who had four manors I was always obiiged
to march againft the enemy: he who had but three,
was joined with a freeman that had only one; the
latter bore the fourth part of the other’s charges, and
ftaid at home. In like manper, they joined two free-
men who had each two manors ; he who went to the
army had half his charges borne by him who ftaid at
home. A
Again, we have an infinite number of charters, in
which the privileges of fiefs are granted to lands or
(diftricts poffeffed by freemen, and of which I fhall

make farther mention hereafter | Thefe lands are
exempted from all the duties or fervices, which were
required of them by the counts, and by the reft of the

# Ut pagenfes Franci, qui caballos habent, cum fuis comitibus in hoftem
pergant. The counts are forbid to deprive them of their horfes, ut hoftem
facere, & debitos paraveredos fecundum antiquam confuetudinem exfolvere
poflint.  Edift of Piftes in Baluzius, p. 136,

+ Capitulary of Charlemaign, in the year 812, chap. 1. Edi& of Piftes in
the year 864. art. 27.

1 Ruatuor manfos. 1 fancy that what they called manfus was a particular
portion of land belonging to a farm where there were bondmen ; witnefs the
capitulary of the year 853, apud Sylvacum, tit, xiv. againft thofe who drowe
the bondmen from their manfus.

{| See above, chap. xx. of this book.

king’s
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king’s officers : and .as all thefe fervices are particularly
enumerated, without making any mention of taxes,
it is manifeft that no taxes were impofed upon them.

It was very natural that the Roman art of tax-
gathering fhould fall of itfelf in the monarchy of the
Franks: it was a moft complicate art, far above the
conception, and wide from the plan, of thofe fimple
people. Were the Tartars to over-run Europe, we
thould find it very difficult to make them comprehend
what is meant by our financiers.

The * anonymous author of the life of Lewis the
Debonnaire, {peaking of the counts and other officers
of the nation of the Franks, whom Charlemaign efta=
blithed in Aquitania, fays, that he intrufted them -
with the care of defending the frontiers, as alfo with
the military power and the direction of the demefnes
belonging to the crown. This thews the ftate of the.
royal revenues under the fecond race. The prince
had kept his demefnes in his own hands, and em-
ployed his bondmen in improving them. But the
indictions, the capitations, and other impofts raifed
at the time of the emperors on the perfons or goods
of freemen, had been changed into an obligation of

(=)
defending the frontiers, and marching againft the

enemy. '

In the fame hiftory , we find that Lewis the De-
bonnaire having been to wait upon his father in Ger-
many, this prince atked him, why he, who was a
crowned head, came to be fo poor : to which Lewis
made anfwer, that he was only a nominal king, and
that the great lords were pofleffed of almoft all his
demefnes ; that Charlemaign, being apprehenfive left
this young prince thould forfeit their affection, if he
attempted himfelf to refume what he. had inconfi-

# In Duchefne, tom. ii. p. 287. 4+ Ibid, p, 8os
2 derately
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derately granted, appointed commiffaries to reftore
things to their former fituation.

The bifhops writings T to Lewis brother to Charles
the Bald, ufe thefe words: ¢ Take care of your
“¢ lands, that you may not be obliged to travel conti~
¢ nually by the houfes of the clergy, and to tire their
¢ bondmen with carriages, Manage your affairs, coo-
¢ tinue they, in fuch a manner, that you may have
‘¢ enough to live upon, and to receive embaffies.”
It is evident, that the king’s revenues * in thofe days
confifted of their demefnes,

CHAP XIV,
Of whkat they called Cenfus.

AFTER the Barbarians had quitted their own
country, they were defirous of reducing their ufages
into writing ; but as they found a difficulty in writing
German words with Roman letters, they publifhed
thefe Jaws in Latin.

- In the confufion and rapidity of the conqueft, moft
things changed their nature; in order however to
exprefs them, they were obliged to make ufe of fuch
old Latin words, as were moft analogous to the new
ufages. Thus whatever was likely to revive 4 the
idea of the ancient cenfus of the Romans, they called
by the name of cenfus tributum ; and when things had

1 See the capitulary of the year 858, art. 14.

* They levied alfo fome doties on rivers, where there happened to be a
bridge or a paflage. .

4 The cenfus was fo generical a word, that they made ufe of it to exprefs
the tolls of rivers, when there was 2 bridge or ferry to pafs. Sec the third
capitnlary, in the year 803. edition of Baluzius, page 395, art. 1. and the
sth in.the year 819. page 616, They gave likewife this name to the carriages
furnifhed by the freemen to the king, or to his commiffaries, as appears by the
capitulary of Charles the Bald, in the year 865, art, 8,

ne
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no relation at all to the Roman cenfus, they exprefled,
as well as they could, the German words by Roman
letters : thus they formed the word fredum, on which
I thall have occafion to defcant in the following chap-
ters.

The words cenfus and tributum having been em-
ployed in an arbitrary manner, this has thrown fome
obfcurity on the fignification in° which thefe words
were ufed under our princes of the firft and fecond race.
And modern * authors who have adopted particular
{yftems, having found thefe words in the writings of
thofe days, imagined that what was then called cenfus,
was exaltly the cenfus of the Romans; and from
thence they inferred this confequence, that our kings
of the two firft races had put themfelves in the place
of the Roman emperors, and made no change in
T their adminiftration. Befides, as particular duties
raifed under the fecond race were by change and by
certain || reftrictions converted into others, they infer-
red from thence that thefe duties were the cenfus of
the Romans; and, as fince the modern regulations,
they found that the crown demefnes were abfolutely
unalienable, they pretended that thofe duties which
reprefented the Roman cenfus, and did not form a
part of the demefnes, were mere ufurpation. - I omit
the other confequences. T

i

/ To apply the-ideas of the prefent time' to diftant
ges, is a fource of error. Tothefe people who want

modernize all the ancient ages, I fhall fay what
the Egyptian priefts faid to Solon, ¢ O Athenians,
*“ you are mere children ! BN

* The AbbZ du Bog, and his followers, : HERRILRY

1 Sec the weaknefs of the arguments produced’ by the AbB&*3h Bos, in the
eftablitiment of the French monarchy, tom, iil. book 6. chap. 14) efpecially in
the inference he draws from a paffage of'Gregory of Tours, conicérning a dif-
pute between his church and king Charibers. e

il For inftance, by infranchifements,

CHAP.
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CH AP XV

That what they colled cenfus was raifed only on the
bondmen, and not on the freemen.

THE king, the clergy, and the lords raifed re-
gular taxes, each on the bondmen of their refpetive
demefnes. I prove it with refpect to the king, by
the capitulary de Viidis ; with regard to the clergy, by
the codes of the * laws of the Barbarians ; and with
relation to the lords, by the regulations 4 which
Charlemaign made concerning this fubjet.

Thefe taxes were called cenfus; they were cecono-
mical and not fifcal duties, mere private fervices and
not public obligations.

I affirm, that what they called cenfus at that time,
was a tax raifed upon the bondmen. This I prove
by a formulary of Marculfus containing a permiffion
from the king td enter into holy orders, provided
the perfons be 4 free-born, and not enrolled in the
regifter of the cenfus. 1 prove italfo by a commiffion
from Charlemaign to a count §, whom he had fent
into Saxony ; which contains the infranchifement of
the Saxons for having embraced Chriftianity, and is
properly a chaiter of freedom ||. This prince reftores
them to their former § civil liberty, and exempts
them from paying the cenfus. It was therefore the

* Law of the Alemans, chap. 22. #nd the law of the Bavarians, tit. 1.
chap. 14. where the regulations are to be found which the clergy made con-
cerning their order.

+ Book sth of the Capitularies, chap. 303. .

Si ille de capite fuo bene ingenuus fit, et in Puletico publico cenfitus non
eft. Lib. 1. formul. 19.

1 In the year 73g. edition of the Capitularies by Baluzius, vol. 1. p. 250,

JI| Et ut ifta ingenuitatis pagina firma ftabilifque confiftar, Jbid,

§ Priftineque libertati donatos, & omsi nobis debito cenfu folutos.  Iid.

fame ,
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fame thing to be a bondman as to pay the cenfus, to
be free as not to pay it.

By a kind of letters patent * of the fame prince in
favour of the Spaniards, who had been received into
the monarchy, the counts are forbid to demand any
cenfus of them, or to deprive them of their lands.
That ftrangers upon their coming to France were
treated as bondmen, is a thing well known; and
Charlemaign being defirous they thould be confidered
as freemen, fince he would have them be proprietors
of their lands, forbade the demanding any cenfus of
them.

. A capitulary of Charles the Bald +, given in favour
of thofe very Spaniards, orders them to be treated like
the othér Franks, and forbids the requiring any cen-
fus of them: confequently this -cenfus was not paid
by freemen, :

The thirtieth article of the edié of Piftes reforms
the abufe, by which feveral of the hufbandmen be-
longing to the king or to the church, fold the lands
dependent on their manors to ecclefiaflics or to people
of their condition, referving only a fmall cottage to
themfelves ; by which means they avoided paving the
cenfus ; and, it orlains, that things {hould be reitored
to their primitive fituation : the cenfus was therefore
a tax peculiar to bondmen.

From thence alfo it follows, that there was no ge-
neral cenfus in the monarchy ; and this is clear from
a great number of paﬁ'afreq. For what could be the
meaning of this § capitulary ? ¢ We ordain that the

Cuar. 3. THE SPIRIT OF LAWS,

% Praceptum pro Hifpanis, in the year 812, cdition of Baluzius, tom. i.
page 5co.

4 In the year 844, edition of Baluzius, tom. ii. art. 1 and 2. page 17.
1 Third capitulary of the year 805, art. 2¢: and 23. inferted in the colle&tion

of Anzegife, book iii. art. 15, This is agrecable to that of Charles the Bald,
in the year 854, apud Attiniacum, art. 6.

“ royal
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¢ royal cenfus thould be levied in all places, where
¢ formerly it was + lawfully levied.” What could
be the meaning of that in which  Charlemaign orders
his commiffaries in the provinces to make an exa&®
enquiry into all the cenfus’s that belonged in former
times || to the king’s demefne ? And of that § in which
ke difpofes of the cenfus’s paid by thofe * of whom -
they are demanded? What can that other capitulary ++
mean, in which we read, ¢ If any perfon }1 has
¢ acquired a tributary land, on which we were ac-
« cuftomed to levy the cenfus ?”” And that other in
finel||l, in which Charles the Bald §§ makes mention
of the lands, whofe cenfus had from time immemoriai
belonged to the king.

Obferve that there are fome paffages which feem
at firft fight to be contrary to what I have faid, and
yet confirm it. We have already feen that the free-
men in the monarchy were obliged only to furnith
particular carriages ; the capitulary juft now cited
gives to this ** the name of cenfus, and oppofes it to
the cenfus paid by the bondmen.

Befides, the edit - of Piftes takes notice of thofe
freemen who are obliged to pay the royal cenfus for

4 Undecunque legitime exigebatur. IBid.
1 In the year 812, art. 10, & 11. edition of Baluzius, tom. 1. page 398,

Il Undecunque antiquitus ad partem regis venire folcbant. Capitulary of
ke year 812, art. 10. & 11

§ In the year 813. art. 6. edition of Baluzius, tom. i. page 508.

* De illis unde cenfa exigunt. Capitulary of the year 813, art. 6,

4+ Book 4. of the Capitularies, art. 37. and inferted in the Jaw of the
Lombards.

13 Si quis terram tributariam, umde cenfus ad partem noftram exire folebaf,

fufceperit.  Buok 4. of the Capitularies, art, 37.

il In the year 805. art. 8.
§§ Unde cenfus ad partem regis exivit antiquitus. Capirulary of the year

805. art. 8,
*# Cenfibus vel paraveredis quos Franci homines ad regiam poteflatem_ex.

folvere debent,
411 In the year 864. art. 34, edition of Baluzius, page 192, .
their
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their } head and for their cottages, and who had fold
themfelves during the famine. The king orders them
to be ranfomed. This is || becaufe thofe who were
manumitted by the king’s letters, did not, generally
fpeaking, acquire a full and perfeét § liberty, but
they paid cenfum in capite ; and thefe are the people’
here meant. :

We muft therefore explode the idea of a general
and univerfal cenfus, in imirtation of that of the Ro-
mans, from which cenfus the rights of the lords are
alfo fuppofed to have been derived by ufurpation.
‘What was called cenfus in the French monarchy, in-
dependently of the abufe made of that word, was a
particular tax impofed on the bondmen by their
mafters. ‘

I beg the reader to excufe the trouble I muft give
him with fuch a number of citations. I fhould be
more concife, did I not meet with the Abbé du Bos’s
book on the eftablithment of the French monarchy in-
Gatl, continually in my-way. Nothing is a greater
obftacle to our progrefs in knowledge, than a bad.
performance of a celebrated author ; becaufe, before
we inftru, we muft begin with undeceiving.

~ CHAP - XVL
S - Of the fgﬁal Lords or Vafals, :

I HAVE taken notice,of thofe volunteers among
the Germans, who followed their princes in-.their
" ) o PR T

1. De illis francis hominibus qui cenfum regium de fuo capite & de;fuis re-
cellis debeant.  Jhid. e T,
{| The 28th article of the fame edit explains this extremely welly it even
makes a diftin&ion between™a-Romsn freedman apd a Frank freedman : Ang

we likewife fee there that the cenfus was not general : it deferves to bé read.
§ As appears’ by thé: capitulary-of Charlemsign irithe year 613, which we
have already quoted. . . o

Vor.II. = - Ce feveral
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feveral expeditions. The fame ufage continued after
the conqueft. Tacitus mentions them by the name
of companions # ; the Salic law by that of men who
have vowed fealty 4 to the king; the formularies
of T Marculfus by that of the king’s Antruftios ||,
the earlieft French hiftorians by that of Leudes§,
faithful and loyal ; and thofe of later date by that of
vaffals ** and lords.

In the Salic and Ripuarian laws we meet with an
infinite number of regulations in regard to the Franks,
and only with a few for the Antruftios. The regu-
lations concerning the Antruftios are different from
thofe which were made for the other Franks; they
are full of what relates to the fettling of the property
of the Franks, but mention not a word concerning
that of the Antruftios. This is becaufe the property
‘of the latter was regulated rather by the political than
by the civil law, and was the fhare that fell to an
army, and not the patrimony of a family.

The goods referved for the feudal lords were called
fifcal ++ goods, benefices, honours, and fiefs, by
different authors, and in different times.

There is no doubt but the fiefs at firft were at
will 3. We find in Gregory of Tours||||, that Su-
negifilus and Gallomanus were deprived of all they
held of the exchequer, and no more was left them
than their real property. When Gontram raifed his

* Comites, + Qut funt in trufte regis, tit. 44. att. 4

1 Book i. formul. 18, ' .

}} From the word trew, which fignifies faithful, among the Germans.

§ Leudes, fideles. - #& Vaflalli, feniores,

++4 Fifealia. Secc the 14th formulary of Marculfus, book i, It is mén-
fioned in the life of S. Maur, dedit fifcum unum 3 and in the annals of Metz,
in the year 747, dedit illi comitatus & fifcos plurimes. ‘The goods defigned for
the fupport of the royal family were called regalia,

1t See the 1ft book, tit, X, of the fefd; and Cujas on that book.

48 Book ix. chap, 38,

nephew
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nephew Childebert to the throne, he had a private
copference with him, in which he named * the per-
{ons who ought to be honoured with, and thofe who
ought to be deprived of, the fiefs. In a formulary
of Marculfus, the king gives in exchange not only
the benefices held by his exchequer, but lkewife
-thofe which had been held by anether. The law of
the Lombards oppofes | the benefices to property.
In this our hiftorians, the formularies, the codes of
the different barbarous nations, and all the monu-
ments of thofe days, are unanimous. In fine, the
writers of the book of fiefs || inform us, that at firft
the lords could take them back when they pleafed,
that afterwards they granted them for the fpace of a
year §, and that at length they gave them for life.

C H A P. XVIL
Of the Military Service of Freemen.

"TWO forts of people were bound to military fer-
vice ; the great and lefler vaffals, who were obliged
in confequence of their fief ; and the freemen, whe-
ther Franks, Romans, or Gauls, who ferved under
the count, and were commanded by him and his
officers.

‘The nanve of freemen was given to thofe, who on
the one hand had no benefices or fiefs, and on the

* Quos honoraret muneribus, quos ab honore depelleret.  I3id. /. 7.

t Vel reliquis quibufcumque beneficiis, quodcumque ille, vel fifcus nofter,
in ipfis locis temuiffe nofcitur, Lib. v formuls 30u

1 Lib. iii. tit. 8. feét. 3

Il Antiquiffimo enim tempore fic erat in Dominorum poteftate connexum,
ut quando vellent poflent auferre rem in feudam a fe datam: poftea vero con.
ventum .eft ut perannum tantum firmitatem haberent, deinde ftatutum eft ugr
ufque ad vitam fidelis produceretur.  Feudorum, lib, 1+ tit. 1. .

§ It was a kind of precarious tenure which the lord confented or refufed to
renew every yearg as Cujas has abferved,

Cc2 ether
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- other were not fubje@ to the bafe fervices of vit-
lainage ; the lands they poflefled were what they
- called allodial eftates.
The counts * affembled the freemen, and led them
againft the enemy ; they had ofiicers under them who
~were called 1 vicars ; and as all the freemen were
divided into hundreds, which cenftituted what they
called a borough, the counts bad alfo officers under
them, who were denominated centenarii, and led the
freemen | of the borough, or theirhundreds, to thefreld.

This divifion into hundreds 1s pofterior to the efta-
blithment of the Franks in Gaul. It was made by
.Clotharius and Childebert, with a view of obliging
.each diftriét to anfwer for the robberies committed in
their divifion ; this we find in the decrees || of thofe
princes. A regulation of this kind is to this very day
obferved in England.

As the counts led the freemen againft the enemy,
the feudat lords commanded alfo their vaflals or rear-
vaffals ; and the bithops, abbots, or their § advocates
likewife commanded theirs ##,

The bithops were greatly. embarraffed, and 14 in-
confiftent with themfelves ; they requefted of Charle-
maign not to oblige them any longer to a military
fervice; and when he granted their requeft, they
complained that he had deprived them of the public
efteem : fo that this prince was obliged to juftify his

¥ See the capitulery of Charlemaign in the year $12. art. 3. & 4. edition of
Baluzivs, tom. 1. p. 451. and the edift of Piftes in the year 864, art. 26,
tom. i, p.186. .

4 Et habebat unufguifgue comes Viearios & Centenarios fecum. Book iiv
of the capituleries, art. 28. . .

1 They were called Compagenfes. '

{| Publifhed in the year 595. art. 3. See the capitularies, edition of Balu—
zins, page 20. Thefe rcgulations were undoubtedly made by agreement.

§ Advocati.
. ** Capitulary of Charlemaign, in the year 812. art. 1. & 5. edition of Balu-
zius, tonn 1. Page 49¢.

44 See the copitulary of the year 803, publithed at Worms, edition of
Baluzius, page 408 & 410, :

intenticns
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intentions upon this head. Be that as it may, when
they were exempted from marching againt the enemy,
1 do not find that their vaflals were led by the counts ;
on the contrary, we fee * that the kings or the bithops
chofe one of their feudatorics to conduct them.

In a capitulary 4 of Lewis the Debonnaire, this
prince diftinguifhes three forts of vaffals, thofe be-
longing to the king, thofe to the bifhops, and thofe
to the counts. The { vaffals of a feudal lord were
not led againft the enemy by the count, except fome
employment in the king’s houthold hindered the lord
himfelf from commanding them.

But who is it that led the feudal lords into the
field? No doubt the king himfelf, who was always
at the head of his faithful vaffals. Hence we con-
ftantly find in the capitularies a diftinction made ||
between the king’s vaffals and thofe of the bifhops.

_Such brave and magnanimous princes as our Kings,
did not take the field to put themfelves at the head of
an ecclefiaftic militia ; thefe were not the men they
chofe to conquer or to die with, ‘

But thefe laws carried their vaffals and rear-
vaflals with them ; as we can prove by the capitu-
lary ¥, in which Charlemaign ordains that every free-
man, who has four manors either in his own property,

#* Capitulary of Worms in the year Scg3, edition of Baluzius, page go09.
2nd the council in the year 845, under Charles the Bald, in verno palatio,
sdition of Baluzius, tom. ii. page 17. art. 8.

§ The sth capitulary of the year 819, art. 27. edition of Baluzius, p. 618.

1 De Vaflis Dominicis qui adhuc intra cafam ferviunt & tamen beneficia
habere pofeuntur, ftatatum eft ut quicumque ex eis cum Domino Imperatore
domi remanferint, vaflallos fuss cafatos fecum non retineant ; fed cum comite,
cujus pagenfes funt, ire permittant. Sgeond Capitulary in the year 812. art. 7.
edition of Baluzius, rom. 1. page 494.

|| Capitulary 1. of the vear 812. arte 5. de bominibus nafiris, & epifesporum
& abbatum gui wel bencficia wel talia propria babent, &, edition of Baluzius,
tom. 1. p. 4g0.

¥ In the year 812. chap. 1. cdition of Baluzius, page 490. Ut omnis boms
Hber quatuor manfps wefirtos dy propric fuo, frve de alicujus beneficio babet, ipfe fe
praparcty & ipfe in bsfiew pergat, five cam firicre fuo. )

Cc; or
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or as a benefice from fome body elfe, thould march
againft the enemy or follow his lord. It is evident,
that Charlemaign means, that the perfon who had a
manor of his own thould march under the count, and
he who held a benefice of a lord, fhould fet out along
with him.

And yet the Abbé du Bos + pretends, that when
mention is made in the capitularies, of tenants who
depended on a particular lord, no others are meant
than bondmen ; and he grounds his opinion on the
law of the Vifigoths, and the pradtice of that nation.
It is much better 1o rely on the capitularies them-
felves ; that which I have juft quoted, fays exprefsly
the contrary. The treaty between Charles the Bald
and his brothers, takes notice alfo of freemen, who
-might chufe to follow either a lord or the king ; and
this regulation is conformable to a great many others,

‘We may therefore conclude, that there were three
forts of military fervices; that of the king’s vaffals,
who had no other vaffals under them ; that of the
bithops or of the other clergy, and their vaffals, and,
in fine, that of the count, who commanded the
freemen.

Not but the vaffals might be alfo fubject to the
count ; as thofe who have a particular command are
fubordinate to him, who is invefted with a more ge-
neral authority,

We even find that the count and the king’s com-
miflaries might oblige them to pay the fine, when they
had not fulfilled the engagements of their fief. In like
manner if the king’s vaflals I committed any outrage,
they were fubject to the correction of the count, unlefs
they chofe rather to fubmit to that of the king.

+ Tom, 5. book 6. chap. 4. p. 299. eftablifhment of the French mo-
warchy,

§ Cepitulary of the year 882, art. 31, apud wernum palatium, edition of Ba-
Iuzius, tom. ii. page 289,

3 ) We
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C H A P. XVIL
Of the double Service.

IT was a fundamental principle of the monarchy,
that whofcever was fubject to the military power
of another perfon, was fubje¢t alfo to his civil ju-
rifdiction, 'Thus the capitulary * of Lewis the De-
bonnaire in the year 815, makes the military power
of the count, and his civil jurifdiction over the
freemen, keep always an equal pace. Thus the
placita ¢ of the count who carried the freemen
againit the enemy, were § called the placita of
the freemen ; from whence undoubtedly came this
maxim, that.the queftions relating to liberty could
be decided only in the count’s placita, and not in
thofe of his officers. Thus the count never led the
vaffals § belonging to the bithops or to the abbots
againft the enemy, becaufe they were not fubje&
to this civil jurifdi@®ion. Thus he never command-
ed the rear-vaffals belonging to the king’s vaffals,
Thus the gloffary ** of the Englith laws informs us,
that thofe to whom - the Saxons gave the name of
Coples, were by the Normans called Counts, or com-
panions, becaufe they fhared the jufticiary fines
with the King. Thus we fee, that at all times the

* Art. 1, 2, and the council in wgrao palatio of the year 8435, art. 8. edi-
tion.of Baluzius, tom. il, page 17,

+ Or affizes,

‘1 Capitularies book fourth of the colle®ion of Angezize, art. 57. and the
sth capitulary of Lewis the Pious in the year 819. art. 14th,, edition of Balugzius,
$om. I. page 615.

§ See the 8th note of the preceding chapter,

*# It is to be found in the collc&lon of William Lambard, de prifehs dnglorum
degibus.

'ﬁ In the word Sanaﬁpw,-

Ccy ‘ duty
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duty of a vaffal I towards his lord, was. to bear
arms §§, and to try his peers in his court.

One of the reafons which produced this con-
nexion between the judiciary right and that of lead-
ing the forces againft the enemy, was becaufe the
perfon who led them exafted ar the fame time the
payment of the fifcal duties, which confifted in fome
carriage. fervices due by the freemen, and in general
in certain judiciary profits, of whxch we fhall treat
hereafter.

The lords bad the right of admxmﬁrmg juftice

in their fief, by the fame principle as the counts had
it in their counties. And indeed the counties in
the feveral variations that happened at different times,
always followed the variations of the fiefs; both
were governed by the fame plan, and by the fame
principles. In 2 word, the ccunts in their counties
were lords, and the lords in their fcignories were
counts, "
- It has been a miftake to confider the -counts as
civi] officers, and the dukes as military comman-
ders. Both were equally civil | and military offi-
cers : the whole difference confifted in the duke’s
having feveral counts under him, though there were
counts who had no duke over them, as we learn
from Fredegarius #

--It will be imagined perhaps that the govern-
ment of the Franks muft have been very fevere
at that time, fince the fame officers were invefted
with a military and civil power, nay, even with a
fifcal authority, over the fubjeéts ; which in the

11 This is well explained by the affizes of Jerufalem, chap, 221 and 222.

§§ The advowees of the church (‘advocari) were equally at the head of their
placita; andof their militia.

|| See the 8th formuhry of Marculfus, book i. which contains the letters gi-
ven to a duke, patricians or count,and invefts them with the civil jurifdiction;
and the fifcal adminiftration.

# Chronicle, chap.78. in the year 636.

preceding
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pjrecedin% books I have obferved to be diftinguifhing
marks of defpotifm.

But we muft not believe that the counts pro-
nounced judgment by themfelves, and adminiftered
juftice in the fame manner as the bathaws in Turky ;
in order to judge affairs, they affembled a kind of
affizes, where the principal men appeared.

To the end we may thoroughly underftand what
relates to the judicial proceedings, in the formu-
las, in the laws of the barbarians, and in the ca-
pitularies, it is proper to obferve that the fun&ions
of the count, of the Grafio. or fifcal judge, and the
Centenarius, were the fame; that the judges, the
" Ratbimburgers, and the fheriffs, were the fame perfons
under different names. Thefe were the counts
affiffants, and were generally feven in number; and
as he was obliged to have twelve perfons to judge +,
he filled up the number with the principal men J.

But whoever had the jurifdittion, the king, the
count, the - Grafio, the Centenarius, the lords, or
the clergy, they never tried caufes alone ; and this
ufage, which derived its origin from the forefts of
Germany, was {lill continued even after the fiefs had
affumed a new form.

With regard to the fifcal power, its nature was
fuch, that the count could hardly abufe it. The
rights of the prince in refpe to the freemen, were
fo fimple, that they confifted only, as we have al-
ready obferved, in certain carriages which were ||
demanded of them on fome public occafions. And

T See concerning this fubjelt the capitularies of Lewis the Pious, added to

the Salic law, art 2. and the formula of judgments given by Du Cange in the
word boni bomines.

I Per bonos homines, fometimes there were none but principal men. See the
pppendix to the formularies of Marculfus, ch. g1.

[ Ang fome toljs on rivers, of which I have fpoken already,

as
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as for the judiciary rights, there were laws which
prevented ¥ mifdemeanours.

C HAP XIX,
Of Compofitions among the barbarous Nations.

SINCE it is impoffible to have any tolerable
notion of our political law, unlefs we are theroughly
acquainted with the laws and manners of the Ger-
man nations, I {hall therefore paufe here a while, in
order to enquire into thofe manners and laws.

It .appears by Tacitus, that the Germans knew
only two capital crimes ; they hanged traitors, and
drowned cowards ; thefe were the only public crimes
amoag thofe people. When a man + had injured ano-
ther, the relations of the perfon injured took fhare in the
quarrel, and the offence was cancelled by a farisfaction.
This fatisfattion was made to the perfon offended when
capable of receiving it : or to"the relations if they had
been injured in common, or if by the deceafe of the
party injured, the fatisfattion had devolved to them.

In the manner mentioned by Tacitus, thefe fatif-
fattions were made by the mutual agreement of the
parties 3 hence in the codes of the barbarous nations
thele fatisfactions are called compofitions. .

The law T of the Frifians 1s the only one I find
that has left the people in that fituation, in which
every family at variance was in fome meafure in the
ftate of nawre, and in which being unreftrained either
by a political or civil law, they might give a loofe

& See the faw of the Ripuarians, tit. 89, and the Law of the Lombards,
book ii. tit. 52, feét. 9.

+ Sukipere tam inimicitias, feu patris feu propinqui, quim amicitias necefle
eft 1 nec implacabiles durant § luitur enim etiam homicidium certo armentorum
ac pecorum numero, recipitque fatisfallionem univerfa domus, Tacit. de morib.
Germ.

1 See this law in the 2d title on murders; and Vulemar’s addition on rob-
beries. ’

to
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to their revenge, till they had obtained fatisfation,
Even thislaw was moderated; a regulation was made
that the perfon whofe life was fought after fhould be
unmolefted in his own houfe, as alfo in going and
coming frem church, and from the court where caufes
were tried.

The compilers of the Salic law cite || an ancient ufage
of the Franks, by which a perfon ‘who had dug a
corpfe out of the ground, in order to ftrip it, thould
be banithed from fociety, till the relations had con-
fented to his being re-admitted. And as before that
time firi¢t orders were iffued to every one, even to the
offender’s own wife, not to give him a morfel of
bread; or to receive him under their roof; fuch a
perfon was in refpe& to others, and others in refpect
zo him, in a ftate of nature,, till an end was put to
this ftate by a compofition. ° '

This excepted, we find that the fages of the dif-
ferent barbarous nations thought of determining by
themfelves, what would have been too long and too
dangerous to expet from the mutual agreement of
the parties. They took care to fix the value of the
compofition which the party injured was to receive.
All thofe barbarian laws are in this refpe&t moft ad-
mirably exact ; the feveral cafes are minutely § dif-
tinguithed, the circumftances are weighed, the law
fubftitutes itfelf in the place of the perfon injured,
and infifts upon -the fame fatisfaction as he hunfelf
would have demanded in cold blood.

By the eftablifhing of thofe laws, the German nations
quitted that ftate of nature, in which they feemed to
have lived in Tacitus’s time.

Rotharis declares in the law of § the Lombards,

* Additio {apientum, tit. i. fe&, 1,

Il Salic tit. Jviii, fe. 1. tit. xvii, fe@ 3

§ The Salic laws are admirable in this refped , fee efpecially the titles 2, 3,
#s 5» 6, and 7, which related to the ficaling of cattle,

1 Book i tit, 7. fe&. 15,

that
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thet he had increafed the compofitions anciently accuf-
tomed for wounds, to the end that the wounded per-
fon being fully fatisfied, all enmities fhould ceafe.
And indeed, as the Lombards, from a very poor
people, were grownrich by the conqueft of Italy, the
anclent compofitions were become frivolous, and re-
concilements prevented.” I do 'not queftion but this
was the motive, which obliged the other chiefsof the
conquering nations, to make the different codes of
laws now extant.

The principal compofition was that which the mur-
derer paid to the relations of the deceafed. The
difference of + conditions produced a difference in the
compofitions : Thus in the law of the Angli, there
was a compofition of {ix hundred fous for the murder
of an adeling, two hundred for that of a freeman,
and thirty for killing a bondman. The largenefs there-
fore of the compofition for the life of a man, was
one of his chief privileges; for befides the diftinction
1t made of his perfon, it likewife eftablithed a greater
fecurity in his favour arhong rude and boifterous
nations, 4

This we are made fenfible of by the law of the
I Bavarians: it gives the names of the Bavarian fami-
lies who received a double compofition, becaufe they
were the firft || after the Agilolfings. The Agilolfings
were of the ducal race, and it was cuftomary with this
nation to choofe a duke out of that family; thefe
“had a quadruple compofition. The compofition for
a duke exceeded by a third, that which had been
eftablifhed for the Agilolfings : « Becaufe he is a duke,
 fays the law, a greater hopour is paid to him than
‘¢ 10 his relations.” .

+ See the law of the Angli, tit. i, fet 1, 2, & 4, ibid, tit. v. fe vi. the

law of the Bavarians, tit. i.chap 8. & 9. and the law of the Frifians, tit. xv.
1 Tit. ii. chap. 20.

| Hozidra, Hozza, Sagena, Habilingua, Aniena. Jbid,

All
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All thefe compofitions were valued in money. But
as thofe people, efpecially when they lived in Ger-
many, had very little fpecie, they might pay it in
cattle, corn, moveables, arms, dogs, hawks §, lands,
&c. The law itfelf * frequently “determined the va-
lue of thofe things ; which explains how it was pof-
fible for them to have fuch a number of pecuniary
punifhments with fo very little money. .

Thefe laws were therefore employed in exa&ly de-
terminating the difference of wrongs, injuries, and
crimes; to the end that every one might know how
far he had been injured or offended, the reparation he
was to receive, and efpecially that he was to receive
no more. '

In this light it is eafy to conceive, that a perfon
who had taken revenge afier having received fatisfac-
tion, was guilty of an heinous crime. This con-
tained a public as well as a private offence : it was a
contempt of the law of itfelf; a crime which the le-
giflators 4 never failed to pumih

There was another crime, which above all others
was confidered as dangerous, when } thofe people
loft fomething of their {pirit of independence, and
when the kmgs endeavoured to eftablifh a beiter civil
adminiitration : this was the refufing to nge or to

§ Thus the Iaw of Ina valued life by a certain fum of money, or by’ a cer-
tain portion of land, Leges Ine regis, titulo de willico regio de prifcis HArnglorum
legibus, Camtridge, 1644

* See the law of the Saxons, which makes this fame regulation for feveral
people, chap. 18. See allo the law of the Ripuarians, tit, 36. fect. 11. the
taw of the Bavarians, tit. 1, fe. 10, and 11, Si aurum non babet, douet aliam
Pecuniam, mancipiay terrar, &c.

+ See the law of the Lombards, book i, tit. 25. fed. 21, ibid. book i. tit,

o fe&. 8 and 354. ibid. fet. 38, and the capltulary of Charlemaign in the year
802 chap. 32. containing an inftrution. given to thofe whom he fent into the
provinces,

1 See in Gregory of Tours, book vii. chap. 47. the detail of a procefs,
wherein a party lofes half the compofition that had been adjudged to bim, for
having done juffice to himfelf, inftead of receiving fatisfadtiop, whatever in-
Jury he might have afterwards received, .

receive
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.receive fatisfaCtion. We find in the different codes of
the laws of the Barbarians, that the legiflators were
peremptory [ on this article. In effett, -a perfon
.who refufed to receive fatisfattion, wanted to pre-
ferve his right of profecution ; he who refufed to
give it left the right of profecution to the perfon
injured ; and this 1s what the fages had reformed in
the inftitutions of the Germans, whereby people were
invited but not compelled to compofitions.

I have jult now made mention of a text of the
Salic law, m which the legiftator left the party of-
fended at liberty to receive or refufe fatisfa@ion ; it is
the law § by which a perfon who had fript 2 dead
body, was expelled fociety; tifl the relations upon
receiving fatistaction, petitioned for his being re-ad-
mitted. It was owing to the refpet they had for fa-
cred things, that the compilers of the Satic laws did
not meddle with the ancient ufage.

It would have been abfolutely unjuft to grant a
compofition to the retations of a robber killed in the
fa&t, or to the relations of a woman who had be repu-
diated for the crime of adutrery. The law * of 'the
Bavarians allowed no compofition in the like cafe, but
punifhed the relations who fought revenge.

It is no rare thing to meet with compofitions for
involuntary actions in the codes of the faws of the
Barbarians. The law of the Lombards is generally
very prudent ; it + ordained, that in thofe cafes the
compofition fhould be according to the perfon’s gene-

Il Sec the law of the Saxons: chap, 3 and 4. the law of the Lombards,
book i. tit, 37. fect. 1 and 2. and the law of the Alemans, tit. 45 feét 1 and 2+
This laft law gave leave to the party injured to right bimfelf spon the fpot, asd
3 the firft tranfport of pafiion. See alfo the capitularies of Charlemaign in the year
479~ chap. 22. in the year 8oz, chap. 3. and alfo that of the year 803. chap. 5

§ The compilers of the law of the Ripuarians feem to bave foftened thise
See the 85th title of thofe laws.

# See the decree of Taffillon, de popularibus legibas, att. 35 4; 10, 16, 19
the law of the Angli. tit. 7. fe&. 4. ‘

+ Book i, tit. ix. fec. 4.

rofiity
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rofity ;- and that the relations fhould no longer be per-
mitted to purfue their revenge.

Clotharius the fecond made a very wife decree:
he forbade + the perfon robbed to receive any clandef-
tine compofition, and without an order from the judge.
We fhall prefently fee the motive of this law.

C H AP XX.

Of what was afterwards called the Furifdilion of the
, Lords.

BESIDE the compofition which they were obliged
to pay to the relations for murders or injuries, they
were alfo under a neceffity of paying 4 certain duty,
which the codes of the barbarian taws call § fredum.
We have no term in our modern language to exprefs
it; yet I intend to treat of it at large; and in order
to give an idea of it, I begin with defining it a re-
compence for the protetion granted againft the right
of profecution. Even to this day, fred, in the Swe-
dilh language, fignifies peace.

The adminiftration of juftice among thofe rude and
unpolithed nations, was nothing more than granting
to the perfon who had committed an offence, a pro-
tection againft the profecution of the party offended,
and obliging the latter to accept of the fatisfaction
due to him : infomuch that among the Germans, con-
trary to the praétice of all other nations, juftice was
adminiftered in order to proteét the criminal againft

the party injured.

+ Palus pro tenore pacis aater Childebertum & Clotariom, anno ggs3. &
decretio Clotarii 2, regis, circa. annum §95. chap. x1.

1 When it was not determined by the law, it was generally the third of
what was given for the compofition, as appears in the law of the Ripuarianss
chap, 89. which is explained by the-third capitulary of the year $r3. Edition
of Baluzius, tom, 1. page 512.

The
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The codes of the Barbarian laws have given us
the cafes in which the freds might be demanded.:
When the relations could not profecute, they allow of
no fredum ; and indeed, when there was no profecution,
there could be no compofition for a proteétion againft
it. Thus, in the law of the § Lombards, if a perfon
happened to kill a freeman by chance, he paid the
value of the man killed, without the fredum ; becaufe
as he had killed him involuntarily, it was not the cafe
in which the relations were allowed the right of pro-
fecution. Thus in the law of the * Ripuarians, when
a perfon was killed with a' piece of wood, or with
any inftrument made by a man, the inftrument or
the wood were deemed culpable, and the relations
feized upon them for their own ufe, but were not al-
lowed to demand the fredum. ’ N

In like manner, when a beaft happened to kill a
man, the § fame law eftablifhed a compofition with-
out the fredum, becaufe the relations of the deceafed
were not offended. ' ‘

In fine, it was ordained by the + Salic law, that
a child who had commited a fault before the age of
twelve, fhould pay the compofition without the fre-
dum : as he was not yet able to bear arms, he could
not be in the cafe in which the party injured, or his
relations, had a right to demand fatisfaction, ,
- It was the criminal that paid the fredum for the
peace and fecurity, of which he had been deprived by
his crime, and which he might recover by proteétion.
But a child did not lofe this fecurity; he was not a
man, and coniequently could not be expelled from
human fociety. . . ,

This fredum was a local right in favour of the per-

§ Book i. tit. 9. fe@. 19, edition of Lindenbrock. * Tit, 70.

‘1 Tit, 46, See alfc the law of the Lombards, bouk i, chap, z1. fe&. 3.
Lindenbrock’s edition : $i caballus cum pede, &<,

1 Tit 28, fedt. 6.

{on
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fon who was || judge of the diftrict.  Yet the law of
the Ripuarians § forbade him to demand it himfelf: it
ordained, that the party who had gained the caufe
fhould receive it and carry it to the exchequer, to
the end that there might be a lafting peace, fays the
law, -among the Ripuarians. v '

The greatnefs of the fredum was proportioned to
the degree of * protetion : thus the fredum for the
king’s proteftion was greater than what was granted
for the pratection of the count, or of the other
judges. .

Here 1 fee the origin of the jurifdi¢tion of the
lords. 'The fiefs comprized very large -territories, as
appears from a vaft number of records. I have al-
ready proved that the kings raifed no taxes on the
lands belonging to the divifion of the Franks; much
lefs could they referve to themfelves any duties on
the fiefs. ‘Thofe who obtained them, had in this re-
fpeét a full and perfeét enjoyment, reaping every poi-
fible emolument from them. And as one of the moft
confiderable 4 emoluments was the jufticiary profits
freda, which were received according to the ufage of
the Franks, it followed from thence, that the perfon
feized of the fief, was alfo feized of the jurifdiction,
the exercife of which confifted of the compofitions
made 10 the relations, and of the profits accruing to
the lord § it was nothing more than ordering the pay-
ment of the compofitions of the law, and demand-
ing the legal fines. ‘

| As appears by the decree of Clotharius IL. in the year §95; fredus tamen
Judici in cujus page eff refervetur.

§ Tiv 8s. e .

* Capitulare incerti ani, chap. §7. in Baluzius, tom. i, page 515, and it is
to be obferved, that what was called fredum or faida, in the monuments of the
irft race, is known by the name of bdmmum in thofe of the fecond race, as ap-
pears from the capitulary dr partibus Saxonie, in the year 789,

4 Sec the capitulary of Charlemaign, de willis, where he ranks thefe freda
among the great revenues of what was called wille, or the king’s demelnes.

Vol. II Dd We
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We find by the formularies containing confirma-
tion of the perpetuity of a fief in favour of a feudal.
lord*, or of the privileges of fiefs i favour of
+ churches, that the fiefs were poffeffed of this right.
This appears alfo from an infinite number of charters§
mentioning a prohibition to the king’s judges or officers
of entering upon the territory in order to exercife any
alt of judicature whatfoever, or to demand any judi-
ciary emolument. When the king’s judges could no
ionger make any demand in a diftri€t, they never en-
tered it; and thofe to whom this diftri& was left,
performed the fame funétions as had been exercifed
before by the judges. '

~ The king’s judges arc forbidden alfo to oblige the
parties to give fecurity for their appearing before
them : it belonged therefore to the perfon who had
received the territory in fief, to demand this fecurity.
They mention alfo, that the king’s commiffaries fhall
not infift upon being accommodated with a lodging ;
in effec, they no longer exercifed any funétion in thofe
diftricts.

The adminiftration therefore of juftice, both in the
old and new fiefs, was a right inherent in the very fief
itfelf, ‘a lucrative right which conftituted a part of it.
For this reafon it had been confidered at all times in
this light ; from whence this maxim arofe, that jurif-
diftions are patrimonial in France,

Some have thought that the jurifdictions derived
their origin from the manumiffions made by the kings
and lords, in favour of their bondmen. -But the
German nations, and thofe defcended from them, are
not the only people who manumitted their bondmen,

% See the 3d, 8th, and 17th formula, book i, of Marculfus. ) )
4 Sce the 2d, 3d, and 4th formula of Marculfus, book fu . L
1 See the colleions of thofe chasters, efpecially that at the end of the éth

volyme of the hiftoriang of France, publithed by the Beneditine mopks,
) an
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and yet they aré the only people that eftablifhed patri-
monial jurifdi€tions. Befides, we find by the formu-
laries * of Marculfus thar there were freemen de-
pendent on thefe jurifditions in the earlieft times:
the bondmen were therefore fubject to the jurifdiction,
becaufe they were upon the territory ; and they did
not give rife to the fiefs for having been annexed to
the fief,

Others have taken a fhorter cut: the lords, fay
they, and this is all they fay, ufurped the jurifdic-
tions. Byt are the nations defcended froni Germany
the only people in the world that ufurped the rights
of princes ? We are {ufficiently informed by hiftory,
that feveral other nations have encroached upon their
fovereigns ; and yet we find no other inftance of what
we call the jurifdi@tion of the lords. The origin of
it is therefore to be traced in the ufages and cuftoms
of the Germans. ‘

Whoever has the curiofity to look into Loyfeau+
will be furprifed at the manner in which this author
fuppofes the lords to have proceeded, in order to form
and ufurp their different jurifdictions. They muft
have been the moft artful people in the world; they
tnuft have robbed -and plundered, not after the man-
ner of a military nation, but as the country juftices
and the attornies rob one another. Thofe brave war-
-riors muft be faid to have formed a general fyftem of
politics throughout-all the provinces of the kingdom,
and’in fo many other countries in Europe : Loyfeau
makes them reafori, as he himfelf reafoned in his
clofet; ‘ '

® Sce the 3d, 4th, 2hd 14th of the firft book, and the charter of Charlea
inaign, in the year 771, in Martennc, tom. i. Anecdot, colle@.'11. Precis
plentes jubemus ut ullus judex publicus . o .+ . bomines ipfius ecolefie et monaflerii
ipfius Morbacenfis tahn ingenucs quam et ferwos, & gqui fuper earum terras ma-
nerey &C.

o, Treatife of village jurifdictions. ’
dz Once
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Once more : if the jurifdiction was not a depen-
dence of the fief, how come we every where 4 to
find, that the fervice of the fief was to attend the

king or the lord both in their courts and in the
army ?

C HA P XXI.
Of the territorial Furifdittion of the Churches.

THE churches acquired a very confiderable pro-
perty. We find that our kings gave them great
feignories, that is, -great fiefs ; and we find jurif-
ditions eftablithed at the fame time in the demefnes
of thofe churches. From whence could fo extraor-
dinary a privilege derive its origin? It muft certainly
have been in the nature of the grant: the church land
had this privilege, becaufe it had not been taken from
it. A feignory was given to the church ; and it was
allowed to enjoy the fame privileges, as if it had
been granted to a vaflal. It was alfo fubjeted to the
fame fervice as it would have paid to the ftate if it
_had been given to a layman, according to what we
have already obferved.
- The churches had therefore the right of demand-
:ing the payment of compofitions in their territory ;
and of infifting upon the fredum ; and as thofe rights
neceflarily implied that of hindering the king’s officers
from entering upon the territory, to demand thefe
fréde and to exercife als of judicature, the right
-‘which ecclefiaftics had of admmxﬁermg juftice in their

own territory, was called immunity, in the fiyle of
the formularies % of the charters, and of the capi-
“tularies.

‘} Sge Mon{, du Cange on the word buminium.
* Sec the 3d and 4th formulary of Marculfus, book 3.

I " The
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The law of the Ripuarians 4- forbids the’ freed-
men I of the churches, to hold the affembly || for
adminiftering juftice in any other place than in the
church. where they were manumitted:™ The churches
had therefore jurifdittions even over freemen, and
held their placita in the earlieft times of the mo-
narchy.,

I find in the lives of the faints §, that Clovis gave
to a certain holy perfon a power over a diftrit of fix
leagues, and exempted it from all manner of jurif-
di¢tion. This, I believe, is a falfity, but it is a
falfity of a very ancient date ; both the truth and the
fition contained in that life are relative to the cuftoms
and laws of thofe times, and it is thefe cuftoms * and
laws we are: mveﬁlgatmg

Clotharius II. orders 4~ the bifhops or the nobility
who are poffefled of eftates in diftant parts, to chufe
upon the very fpot thofe, who are to adminifter juf-
tice, or to receive the judiciary emoluments,

The fame prince £} regulates the judiciary power.
between the eccleﬁaf’cic courts and his officers. The
capitulary of Charlemaign in the year 802 prefcribes to
the bithops and abbots, the qualifications neceflary
for their officers of JtJ”[lce. Another capitulary ||| of
the fame prince inhibits the royal officers, to exercife
any jurifdiction over §§ thole Who are employed in

+ Ne alibi nifi ad ecclefiam, ubi relaxati funt, malium tmmnt, nr 53. fc&. 1,
Sec alfo fe@. 19. Lindenbrock’s edition. .

1 Tabulariis. I Mallum,

§ Vita S, Germeri Epifcopi Tolofani apud Bollandianos, 16 Maii,

¥ Seg alfo the fife of S. Mélanius, and that of S, Deicola. AR

11 In the council of Paris, in the year 615, Epifecpi wel fatentes, qui in
aliis poffident regionibus, judices wel miflos difeuffores de alis prowinciis won inflituant,
#iff de lsco qui juftitiam percipiant & aliis reddant, art, 19, See alfo the 1ath
art.

_ 11 Thid. art, 5. .

Il In the law of the Lombards, book ii. tit. 440 c‘xap. 2. LmdcnbrocL‘
edition,

4§ Servi Aldiones, libellarii antiqui, vel alii noviter fadti. I5id.

Dd g manuring



406 THE SPIRIT OF LAWS. Bopx XXX,

manuring church-lands; except'they entered into that
ftate by fraud, and to exempt themfelves from con=
tnbutmg to the public charges. The bithops affem-
bled at Rheims made a declaration *, that the vaffals
belnngmg to the Tefpedive churches are within their
immunity. The capitulary of Charlemaign in the year
806 -t ordains that the churches thould bave both cri-
minal and civil jurifdiftion over thofe who live upon
their lands, In fine, as the capitulary § of Charles
the Bald diftinguifhes between the king's Junfdléhon,,
that of the lords, and that of the church ; I fhall fay
nothing farther || upon this fubject.

C H A P. XXIL

T kaz tlﬂe Furifdictions were efiablifbed before the End of
the fecond Race.

IT has been pretended that the vaffals ufurped the
jurifdi€ion in their feignories, during the confufion
of the fecond race. Thofe who chufe rather to form
a.general propofition than to examine it, found it
eafier to fay that the vaffals did not poffefs, than to
difcover how they came to poffefs, But the jurif-
ch&mns do not pwe their origin to ufurpations ; they

% Letter in the year 853. fart, 7. in the capitularies, p. 108, Sicat ille res et
famltam, in gquibus wivunt clericly ita et ille fub confecrationg immunitatis j'xm;*
de quibys debems militare waffalli,
1 It is added to the law of the Bavamns, art. 7. See alfo the 3d. art
Lindenbrock’s edition, page 444» Imgnms omnium J‘:ﬁm{am ef ut babeant
ecclefie earum juftitias, & in wita tllmm qui babjtant in z}‘:f s ecclefiis & pofls tam
ip pecuniis quam et in fubfiantiis earum.,
1 In.ghe year 857. in fynpdo appd Carifistum, art, g. edition of Baluzxus,,
page 96

}| Sce-the-letter written by the bifhops aﬂembled at Rheims in the year
858, art. 7. in the capitularies, Baluzius’s edition, page 108. Sicyt ille reg
& facultates in guzbu: wivunt clericiy ita et illg fub gonjztmtune tmmumlam Junt
d: guibus debent militare wafalli, &c,

are
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are derived from the primitive eﬁablxﬂxment, and not
from its corruption.

¢ He who Kkills a freeman, fays * ﬂ;e law of the -
¢« Bavarians, fha!l pay a compofition to his relations,
¢¢ if he has any; if not, he fhall pay it to the duke,
¢ or to the perfon under whofe protection he had put
¢ himfelf in his life-time.” It is well known what
it was to put one’s felf under the protetipn of another
for a benefice.

¢ He who had been robbed of his hondman, fays
¢ the law of the Alemans+, fhall have recourfe to
¢¢ the prince to whom the robber is fubje& 5 to the
¢¢ end that he may obtain a compofition.”

“ If a centenarius, fays § the decree of Childebert,
¢ finds a robber in another hundred than his own,
¢ or in_the limits of our faithful vaffals, and does
“ not drive him out, he fhall be anfwerable for the
¢ robber, or purge himfelf by oath.” There was
therefore a difference between the diftrit of the cen-
tenarii and that ef the vaffals,

This decree || of Childebert explains the conftitu-
tion of Clotharius in the fame year, which being
given for the fame cafe and fa&, differs only in the
terms ; the conflitution calling in trz{/}e, what by the
decree is ftiled in terminis fidelium noffrorum.. Mef-
fieurs Bignon and Ducange § who pretend that in

® Tit. iif, chap, 13. Lindenbrock’s edition. + Tit. 83.

1 In the year §g5. art. 11 & 12. edition of the capitularies by Baluzius,
page 19.  Pari conditione convenit ut fi una centena in afia centena wefligiun Jecuta
Juerit et invenerity wel in gmbﬂ[crmyu fidelium noftrorum terminis wéflighim’ nhiferity
&F ipfum in aliam censenam minime expellere pomznt, aut convn‘i‘::s middt latwnem,
&c.

{| Si veftigius comprobatur latronis, tamen prefentia nihil longéffnui&ando,
aut fi perfequens latronem fuum comprehenderit, integram fibi compofitionem
accipiat. 'Quod fi in trufte invenitur, medietatem compoﬁuons trufhs*?adqmrat,
g capitale exigat a latrone, art. 2. & 3. ) ;

§ Scc the Gloffary on the word trufis,

Dd g‘, o . Mn:ﬁi{ﬂc
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trufte fignified another king’s demefne, are miftaken
in their conjecture.

- Pepin; king of Italy, in a conftitution *¥ that had
been made as well for the Franks as for the Lombards,
after impofing penalties on the counts and other royal
oﬁicers, for prevarications or delays in the adminiftra-
tion of juftice, ordains - that if it happens that a
Frank or a Lombard pofleffed of a fief is unwilling to
adminifter juftice, the judge to whofe diftri¢t he be-
longs; fhall fufpend the exercife of his fief, and in the
mean time, either the judge or his commlﬁ'ary thall
adminifter juﬁice.

It appears by a capitulary * of Char]emaxgn, that
the kings did not levy the freda in all places. An-

- other -+ capitulary of the fame prince fhews the feudal
laws, and feudal court to have been already eftablithed.
Another of Lewis the Debonnaire ordains, that when

perfon poflefled of a fief, does not adminifter juf-
ticef, or hinders it from being adminiftered, the
king’s commiffaries fhall live upon him at difcretion,
till juftice ‘'be adminiftered. T thall likewife quote
two ||-capitularies of Charles the Bald, one of the

*% Inferred in the law of the Lombards, book ii. tit. 52, fe€t. y4. it isthe
capitulary of the year 793. in Baluzius, page §44. art, ro.

"4+ Bt fi forfitan Francus aut Longobardus habens beneficium juftitiam facer®
noluerit, ille judex in cujus minifterio fuerit, contradicat illi beneficium fuum,
- interim dum ipfe ant miflus ejus juftitiam faciat. See alfo the fame law of the

Lombards, bosk ii. tit. 52. feé?. 2. which relates to the capitulary of Charlemaign
“of theiyear-779s arto 230 © C

-% The third of the year 812, art. 10. -

-t/The,fcccnd of the year 813, Baluzius's edition, - B
) 1 Caguulare guintum anni 819., art. go. Baluzius’s,edition, page 61!;. R
’ ubmm:ynr ifffy aut epiftopum, aut abbamrt, aut alium quemlibet bonore preeditum

ipedteinty’ quil jupitiam facere nolvit wel probibuit, dé: ipfius rebus .ww,,, quamdis
in eo loco juffirias_facere debent.

P Y ~

{| Edi@um in Carifiaco in Balluzius, tom. ii.. page 152, Unufguifgue advo-
Catus pro omnibus de Jua adwvocatione « + o« . in cgnugnientia ut- cum minifierialibus

“de fua” ad'ﬂacat:one quos ‘invenerit contra bunc bannum noffrum feciffe o o o ¢
taﬁlgﬁ. e
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year 861 ; where we find the particular jurifdi€tions
eftablithed, with judges and fubordinate officers ; and
the other § of the year 864, where he makes a dif-
tintion between his own feignories and thofe of pri-
vate perfons.

We have not the original grants of the fiefs, be-
caufe they were eftablithed by the partition, which
is known to have been made among the conquerars.
It cannot therefore- be proved by original contracts,
that the-jurifditions were at firft annexed to the fiefs :
but if in the formularies of the confirmations, or of
the tranflations of thofe fiefs in perpetuity, we find,
as already hath been obferved, that the jurifdiction
was there eftablifhed ; this judiciary right muft cer-
tainly have been inherent in the fief, and one of its
chief privileges. ‘

We have a far greater number of records, that
eftablith the patrimonial jurifdiction of the clergy in
their diftri¢ts, than there are to prove thar ot the
benefices or fiefs of the feudal lords ; for which two
reafons may be affigned. “The firft, that moft of the
records now extant were preferved or colletted by the
monks, for the ufe of their monafteries. The fecond,
that the patrimony of the feveral churchés having been
formed by particular grants, and by a kind of excep-
tion to the order eftablifhed, they were obliged to
have charters granted to them ; whereas the congcef-
fions made to the feudal lords being confequences of
the political order, they had no occafion to demand,
and much lefs to preferve, a particular charter. Nay,

‘the kings were oftentimes fatisfied with -making a
fimple delivery with the fcepter, as appears.from the
life of St. Maur. o

§ Edi&um Piftenfe, art. 18, Baluzius's edition, tom. ii. page 181, Siin
Sfeum moftrum vel in guamcungue immunitatem aut alicujus potentis poteflatum vel

fropricmt:m confugerity &¢,
‘ But
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But the third formulary ¥ of Marculfus fufficiently
proves, that the privileges of immunity, and confe-
quently that of jurifdi&tion, were common- to both the
clergy and the laity, fince it is made for both, The
fame may be faid of the conftitution of Clotharius II 4.

C H AP XX .

General 1dea of the 4bbé Du Bos’s Baok on the Eflablifh-
wment of the French Monarchy in Gaul,

BEFORE I finifh this book, it wijll not be im,
proper to write a few ftriCures on'the Abbé du Bos's
performance, becaufe my notions are perpetually con-
trary to his; and if he has hit on the truth, I muf}
have mifled it.

This performance has impofed upon a great many,
becaufe it is penned with art; becaufe the point ig
queftion js conflantly fuppofed ; becaufe the more it
is deficient in proofs, the more it abounds in proba-
bilities ; and, in fine, becaufe an infinite number of
conjeCtures are laid down as principles, and from
thence other conjetures are inferred as confequences.
The reader forgets he has been doubting, in order to
begin to believe. And as a prodigious fund of erudi-
tion is interfperfed, not in the fyftem, but around it,
the mind is taken up with the appendages, and neg-
le&s the principal. Befides, fuch a vaft multitude of
refearches hardly permit one to imagine that nothing
has been found ; the length of the way makes us think
that we are arrived at our journey’s end.

But when we examine the matter thoroughly, we
find an immenfe coloffus with earthen feet; and it is

* Lib, 1. Maximum regni mofri ougere credimus monimentum, fi bencficia
sppor:ura locis ecclefarum aur cui wolueris divere, benevola deliberatione cincedimas,
1 1 have already cuoted it in the preceding chapter, Epifecpi wel potentes.”
3
tae
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the earthen feet that render the coloffus immenfe. If
the Abbé du Bos’s fyftem had been well grounded,
he would not have begn obliged to write three tedious
volumes to prove it; he would have found every
thing withip his fubjeft ; and without wandering on
every fide in queft of -what was extremely foreign to
it, even reafon itfelf would have updertaken to range
this in the fame chain with the other truths. Our
hiftory and laws would have told him; ¢ Do not
§¢ rake fo much trouble, we thall be your vouchers.”

C H A P XXI1V,

The Jame Subject continued. Refletion on the main Part
of the Syfiem.

THE Abb¢ du Bos eadeavours by all means to ex-
plode the opinion that the Franks made the conqueft
of Gaul. According to his fyftem our kings were
invited by the pepple, and only fubftituted themfelves
in the place, and fucceeded to the rights, of the Ro-
man emperors. o

This pretenfion cannot be applied to the time when
Clovis, upon his entering Gaul, took and plundered
the towns ; neither is it applicable to the period when
he defeated Syagrius the Roman commander, and con-
fuered the country which he held ; it can therefore
be referred only to the period when Clovis, already
mafter of a great part of Gaul by open force, was
called by the choice and affection of the people to the
fovereignty over the reft. And it is not enough-that
LClovis was received, he muft have been. called ;' the
Abbé du Bos muft prove that the people chofe rather
to live under Clovis, than under the domination of
the Romans, or under their own laws, The Romans
belonging to that part of Gaul not yet invaded by the

: 2 Barbarians,
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B‘arbarxans, were, according to this author, of two
forts ; the firft were of the Armorican’ confederacy,
who had driven away the emperor’s officers, in order
to defend themfelves againift the Barbarians, and to
be governed by their own laws; the fecond were
fubje& to thé Roman officers.  Now does the Abbé
produce any convincing proofs that the Romans who
were ftill fubject to the empire, calied in Clovis ? Not
one. Does he prove that the republic of the Armo-
ricans invited Clovis ; or even concluded any treaty
with him ? Not at all. So far from Leing able to teil
us the fate of this republic, he cannot even fo much
as prove its exiftence ; and notwuhﬁandmg he pre-
tends to trace it from the time of Honcrius to the
conqueft of Clovis, notwithftanding he relates with a
moft admirable exaéinefs all the events of thofe times ;
fill this republic remains invifible in ancient authors.
For there is a wide difference between proving by a
paffage of Zozymus ™, that under the emperor Hono-
rius, the f country of Armorica and the other pro-
vinces of Gaul revolted and formed a kind of re-
public; and fhewing us that notwnth{’randmp the
different paaﬁcatlons of Gaul, the Armoricans formed
a particular republic, which continued till the con-
queflt of Clovis: and yet this is what he fhould have
demonftrated by firong and fubftantial proofs, in order
to eftablith his fyftem. For when we behold a con-
queror entering a country, and fubduing a great part
of it by force and open violence, and foon after we
find the whole country fubdued, wn:hout any mention
in hiftory of the manner of its bemg effeCted, we have
fufficient reafon to believe that the affair ended as it

began. -

% Hift, lib. vi.
+ Totufque traltus Armoricys alizque Galliarum provinciz, bed. o

When
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" When we find he has miftaken this point, it is eafy
to perceive that his whole fyftem falls to the ground ;
and as often as he infers a confequence from thefe
principles, that Gaul was not conquered by the Franks,
but that the Franks were invited by the Romans, we
may fafely deny it.

This author proves his principle, by the Roman
dignities with which Clovis was invefted : he infifts
that Clovis fucceeded to Chilperic his father in the
office of magifler malitiz. But thefe two offices are
merely of his own creation. S. Remwmss letter to
Clovis, on which he grounds his opinion ¥, is only
a congratulation upon his acceffion to the ‘crown.
When the intent of a writing is fo well known; why
fhould we give it another turn ?

Clovis, towards the end of his reign, was made
conful by the emperor Anaftafius: but what right
could he receive from an authority that lafted only.
one year ? It is very probable, fays our author, that
in the fame diploma the emperor Anaftafius made
Clovis proconful. And, I fay, it is very probable he
did not. With regard to a fa for which there is no
foundation, the authority  of him who denies is equal
to that of him who affirms. ‘But I have alfo'a reafon
for denying it. Gregory of Tours, who . mentions
the confulate, fays never a word concerning the pro-
-confulate. And even this proconfulate could have
lafted only -about fix months. Clovis died a year and
a ‘half after he was creared conful; and we cannot
pretend to make the proconfulate an heradltary office.
In- fine, when the confulate, and, if you will, the
proconfulate were conferred upon him, he was' already

mafter of the monarchy, and all his rights were efta-
blithed.

PR

I Tom, ii. book 3. chap. 18, page 278,

‘The,
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The fecond proof alledged by the Abbé du Bos, is
the renunciation. made by the emperor Juftinian, in
favour of the children and grand-children of Clovis,
of all the' rights of the empire over Gaul. I could
fay a great deal concerning this renunciation. We
may judge of the regard thewn to it by the kings of
the Franks, from the manner in which they per-
formed the conditions of it. Befides, the kings of the
Franks were mafters, and peaceable fovereigns of
Gaul ; Juftinian had not one foot of ground in that
country ; the weftern empire had been deftroyed a
long time before ; and the eaftern empire had no right
to Gaul, but as reprefenting the emperor of the weft.
‘Thefe were rights to rights; the monarchy of the
Franks was already founded ; the regulation of their
eftablifhment was made ; the reciprocal rights of the
perfons and of the different nations who lived in the
monarchy, were agreed on ; the laws of each nation
were. given and even reduced into writing. What
could therefore that foreign renunciation avail to a
government already eftablifhed ?

What can the Abbé mean by making fuch a parade
of the declamations of all thofe bithops, who amidft
the confufion, and total fubverfion of the ftate, endea-
vour to flatter the conqueror ? What elfe is implied
‘by flattering, but the weaknefs of him who is obliged
to flatter ? What does rhetoric and poetry prove, but
the ufe of thofe very arts? Is it poffible to help being
furprifed-at Gregory of Tours, who after mentioning
the-affaffinations’ ¢dmmitted by Clovis, fays, that God
laid. his enemies every day at his feet, becaufe he
. walked in his ways ¥ Who doubts but the clergy were
glad of Clovis’s converfion, and that they even reaped
great advantages from it? But who doubts at the
fame time that the people experienced all the miferies
of ‘eonqueft, and that the Roman government-fub-

; : \ mitted

e
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' gnitted to that of the Franks? The Franks were nei-
her willing nor able to make a total change ; and
few conquerors were ever {eized with {o great a degree
of madnefs. But to render all the Abbé du Bos’s
confequences true, they muft not only have made no
change amongft the Romans, but they muft have
even changed themfelves.

I could undertake to prove, by following this au-
thor’s method, that the Greeks never conquered Per-
fia. I fhould fet out with mentioning the treaties
which fome of their cities concluded with the Perfians:
I thould mention the Greeks who were in Perfian
pay, as the Franks were in the pay of the Romans.
And if Alexander entered the Perfian territories, be-
fieged, took, and deftroyed the city of Tyre, it was
only a particular affair like that of Syagrius. Bat,
behold the Jewifth pontiff goes forth to meet him.
Liften to the oracle of Jupiter Hammon. Recolle&
how he had been predicted at Gordium. See whata
number of towns crowd, as it were, to fubmit to
him ; and how all the Satraps and grandees come to
pay him obeifance. He put on the Perfian drefs;
this is Clovis’s confular robe. Does not Darius offer
him one half of his kingdom ? Is not Darius affaff-
nated like a tyrant? Do not the mother and wife of
Darius weep at the death of Alexander? Were
Quintus Curtius, Arrian, or Plutarch, Alexander’s
cotemporaries ? Has not the invention of * printin§
affording us great lights, which thofe authors wanted
Such is the hiftory of the efablifhment of the Frenck
monarchy in Gaul.

C H A P XXV.
Of the French Nability.
THE Abbé du Bos maintains, that at the com-

mencement of our monarchy there was only one .

# See the preliminary difcourfe of the Abbé du Bos,
order
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order of citizens among the Franks. This affertion,
fo injurious to the noble blood of our principal fami-
lies, is equally affronting to the three great houfes
which fucceffively governed this realm. The origin
of their grandeur would not therefore have been loft
in the obfcurity of time. Hiftory might point out the
ages when they were plebeian families ; and to make
Chxlderxc Pepin, and Hugh Capet gentlemen, we
thould be obliged to trace their pedigree among the
Romans or Saxons, that is, among the conquered
nations.

This author grounds * his opinion on the Salic law.
By that law, he fays, it plainly appears, that there
were not two different orders of citizens among the
Franks: it allowed a compofition 4 of two hundred
fous for the murder of any Frank whatfoever; but
among the Romans it diftinguifhed the king’s gueft,
for whofe death it gave a compoﬁtxon of three hun-
dred fous, from the Roman proprietor to whom it
granted 2 hundred, and from the Roman tributary to
whom it gave only a compofition of forty-five. And
as the difference of the compofitions formed the prin-
cipal diftinction, he concludes that there was but one
order of.citizens among the Franks, and three zmong
the Romans.

It is aftonithing that his _very miftake did not fet
bim right. And indeed, it would have been very
extraordinary that the Roman nobility who lived under
the domination of the Franks, thould have a larger
compofition ; and.been perfons of much greater im-
portance than the moft illufirious among the Franks,
and their greateft generals. What prebability is

# See the eflablifhment of the French monarchy, vol. iii. book 6. chap. 4.
page 304,
+ He cites the 4.4th title of this law, 258 the law of the Ripuarians, tit. 7
and 36.
there,
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there, that the conquering nation fhould have fo little
refpeét for themfelves, and fo great a regard for the
conquered people ? Befides, our outhor quotes the
laws of other barbarous nations, which proves that
they had different orders of citizens. Now it would
be a matter of aftonithment that this general rule
thould have failed only among the Franks. Hence
he ought to have concluded cither that he did not
rightly underftand, or that he mifapplied, the paflages
of the Salic law ; which is actual ly the cafe.

Upon opening this law, we find that the compo-
~ fition for the death of an Antruftio #, that is, of the
king’s vaflal, was fix hundred fous : and that for the
death of a Roman, who was the 1§ king’s gueft, was
only three hundred. We find there likewife that
the compofition for the death of an ordinary Frank ||
was two hundred fous ; and for the death of an ordi-
nary Roman §, was only one hundred. For the death
of a Roman *¥* tributary, who was a kind of bond-
man or freedman, they paid a compofition of forty-
five fous : but I fhall take no notice of this, no more
than of the compofition for the murder of a Frank
bondman or of a Frank freedman, becaufe this third
order of perfons is out of the queftion.

‘What does our author do? He is quite filent with
refpect to the firft order of perfons among the Franks,
that is the article relating to the Antruftios; and
afterwards, upon comparing the ordinary Fi anL for
whefe death they paid a compofition of rwo hundred

* Qui in trufie dominica eff, tit. 44. fe&. 4. and this relates to the _33:}1 for-
mulary of Marculfus, de regis Antruftione, Sece allo the title 66. of the Salic
law, fe&. 3. and 4. and the title 74. and the law of the Rxpuari:ms, e, 17,
and the capitulary of Charles the Bald azud Cdrfacuvz, in the year 877.
chap, 20.

1 Salic law, tit, 44. fe@. 6. 1 Ibid. tit. 44 el 4.
Il Tit. 4. fe@. 15, -§ Tit 44 fe&. 150 -
" Salic law, tit, 44. fe&, 7 s

Vou, II. Ee fous,
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fous, with thofe whom he diftinguifhes under three
orders among the Romans, and for whofe death they
puid different compofitions, he finds that there was
only one order of citizens among the Franks, and that
there were three among the Romans.

As the Abbé is of opinion that there was only one
order of citizens among the Franks, it would have
been lucky for him that there had been only one order
alfo among the Burgundians, becaufe their kingdom
conftituted one of the principal branches of our mo-
narchy. But in their codes * we find three {orts of
compofitions, one for the Burgundian or Roman
nobility, the other for the Burgundians or Romans of
a middling condition, and the third for thofe of a
lower rank in both nations. He has not quoted this
law.

Ir is very extraordinary to {ee in what manner he
evades 1 thole paffages which prefs him hard on all
fides. If you fpeak to him of the grandees, lords,
and the nobility : thefe, he fays, are mere diftinctions
of refpect, and not of order; they are things of
courtefy, and not legal privileges; or elfe, he fays,
thofe people belonged to the king’s council ; nay,
they poffibly might be Romans: but ftill there was
only one order of citizens among the Franks. On
the other hand, if you fpeak to bim of fome Franks
of an inferior rank J, he fays, they are bondmen ;
and thus he interprets the decree of Childeberr. But
I muft ftop here a little, to enquire farther into this

* 81 quis quolibet cafu dentem optimati Burgundioni vel Romano nobili
excufferit, folidos viginti quinque cogatur exfolvere ; de mediocribus perfouis
ingennis tam Burgundionibus quam Romanis fi dens excuffus fuerit, decem
folidis componatur; de inferioribus perfonis, quidque folidos. Are. 1, 2,
and 3, of tit. 26. of the law of the Burgundians.

+ Ettablithment of the French monarchy, vol, iii. hook 6. chap. 4. and 5.

1 Ibid. vol.iii. chap. 5. page 319 and 320.

decree.
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decree.  Our author has rendered it famous by avail-
ing himfelf of it in order to prove two things; the
one *, that all the compofitions we meet with in the
laws of the Barbarians were only civil fines added to
corporal punifhments, which intirely fubverts all the
antient records: the other, that all freemen were
Judged direétly and immediately by the king 4, which
is contradicted by an infinite number of paffages and
authorities informing us of the T judiciary order’ of
thofe times. .
This decree, which was made in an aflembly | of
the nation, fays, that if the judge finds a notorious
robber, he muft command him to be tied, in order to
be carried before the king, fi Francus fucrit ; but if
he is a weaker perfon (debilior perfona), he fhall be
hanged on the fpot.  According to the Abbé du Bos,
Francus is a freeman, dcbilior perfona is a bondman,
I fhall defer entering for a moment into the fignification
of the word Francus, and begin with examining what
can be underflood by thefe words, a weaker perfon.
In all languages whatfoever, every comparifon necef-
farily fuppofeth three terms, the greateft, the lefs de-
gree, and the leaft. If none were here meant but
freemen and bondmen, they would have faid a bond-
man, and not a man of lefs powwer. Therefore debilior
perfona does not fignity a bondman, but a perfon of a
fuperior condition to a bondman. Upon this fuppo-
fiion, Francus cannot mean a freeman but a powerful
man ; and this word is taken here in that acception,
becaufe among the Franks there were always men

* Eftablithment of the French monarchy, vol. iii. b, 6. . 4. p. 507 and 308,

-+ Ibid. page 309. and in the following chapter, page 319 and 320.

1 See the 28th book of this work, chap. 28. and the 31t bock, chap. 8.

{| Itaque Colonia convenit & ita bannivimus, ut unufque judex criminofum
latrenem ut audierit, ad cafam fuam ambulet & ipfum ligare faciat; ita ut fi
Francus feerit, ad noftram prafentiam dirigatur; & fi debilior perfona fuerit,
in luco pendatur, Cepitslary, of Bajuzius's editiony tom. is page 59.

Eez ) who
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who had greater power than others in the ftate, and
it was more difficult for the judge or count to chaftife
them. This explication agrees very well with many
capitularies ¥, where we find the cafes in which the
criminals were to be carried before the king, and
thofe in which it was otherwife.

It is mentioned in the life of Lewis the Debon-
nairef, written by Tegan, that the bifhops were the
principal caufe of the humiliation of that emperor,
cfpecially thofe who had been bondmen, and fuch as
were born among the Barbarians. Tegan thus ad-
drefles Hebo, whom this prince had drawn from the
ftate of fervitude, and made archbifhop of Rheims.
¢ What recompence f did the emperor receive from
¢« you for fo many benefits? He made you a free-
¢ man, but did not enoble you, becaufe he could
not give you nobility after having given you your
¢ liberty.”

This difcourfe which proves fo ftrongly the two or-
ders of citizens, does not at all confound the Abbé du
Bos. He anfwers thus || : ¢ The meaning of this paf-
- ¢¢ fage is not, that Lewis the Debonnaire was inca-
pable of mtroducmg Hebo into the order of the
¢ nobility, Hebo, as archbithop of Rheims, muft
have been of the firft order, fuperior to that of the
¢ nobility.” I leave the reader to judge, whether
this be not the meaning of that paffage ; I leave him
to judge whether there be any queftion here concern-
ing a precedency of the clergy over the nobility.
“ This paflage proves only,” continues the fame
writer §, ¢ that the freeborn fubjets were qualified

# See the 28th book of this work, chap. 28. and the 31t book, chap. 8.

+ Chap. 43. and 44.

1 O qualem remunerationem reddidifti ei! fecit te liberum, non nobilem,
quod impoffibile eft poft libertatem, JIbid.

|| Efablifhment of the French monarchy, vol. iii. book 6, chap. 4. p. 3, 6-

§ Ibid.

114

“ a
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¢¢ as noblemen; in the common acceptation noble-
¢ men and men who are free-born have for this long
£¢ time fignified the fame thing.” What! becaufe
fome of our Burghers have lately aflumed the qua-
lity of noblemen, fhall a paflage of the life of Lewis
the Debonnaire be applied to this fort of people?
¢ And perhaps, (continues he flill) || Hebo had not
¢ been a bondman among the Franks, but among
¢ the Saxons, or fome other German nation, where
#¢ the people were divided into feveral orders.” Then
becaufe of the Abbé du Bos’s perbaps there muft have
been no nobility among the nation of the Franks.
But he never applied a perbaps fo badly. We have
feen that Fegan § diftinguithes the bithops, who had
oppofed Lewis the Debonnaire, fome of whom had
been bondmen, and others of a barbarous nation.
Hebo belonged to the former and not to the latter,
Befides, I do not fee how a bondman, fuch as Hebo,
can be faid to have been a Saxon or a German ; a
bondman has no family, and confequently no nation.
Lewis the Debonnaire manumitted Hebo; and as
bondmen after their manumiffion, embraced the law
of their mafter, Hebo was become a Frank, and not
a Saxon or German,

I have been hitherto alting offenfively ; it is now
time to defend myfelf. It will be objeéted to me, that
indeed the body of the Antruftios formed a diftin&
order in the ftate, from that of the freemen; but as
the fiefs were at firft precarious, and afterwards for
life, this could not form a noblenefs of defcent, fince
the privileges were not annexed to an hereditary fief.
This is the objeGtion which induced Mr. de Valos to
think, that there was only one order of citizens

§} Eftabilfhment of the French monarchy, vol. iii. beok 6. chap. 4. p. 3. 6.
§ Omnes epifcopi molefti fuerunt Ludovico, & maximé ii quos & fervil,
¢onditione honoratos habebat, cum his qui ex barbaris nationibus ad hoc fafti.

gium perduli funt, De geflis Ludovici Piiy cap. 43 & 440
Ees among
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among the Franks; an opinion which the Abbé du
Bos has borrowed of him, and which he has abfo-
lutely fpoiled with fo many bad arguments. = Be that
as it may, it is not the Abbé du Bos that could
make this objetion. For after having given three
orders of Roman nobility, and the quality of the king’s
gueft for the firf, he could not pretend to fay that
this title was a greater mark of a noble defcent than
that of Antrufio. But I muft give a direét anfwer.
The Antruftios or trufty men were not fuch becaufe
they were poffefled of a fief, butthey had a fief given
them becaufe they were Antruftios or trufty men.
The reader may pleafe to recolleét what has been
faid in the beginning of this book. They had not
at that time, as they had afterwards, the fame fief:

but if they bad not that, they had another, becaule

the fiefs were given at their birth, and becaufe they
were often granted in the aflemblies of the nation,
and, in ﬁne, becaufe it was the intereft of the nobi-
lity to receive them, it was likewife the king’s in-
tereft to grant them. Thefe families were diftin-
guixhed by their dignity of trufty men, and by the
privilege of being qualified to fwear allegiance for a
fief. 1In the folluwmor book, * I thall demonftrate
from the cxrcumﬁances of time, that there were free-
men who were permitted to enjoy this great privilege,
and confequently to enter into the order of nobility.
This was not the cafe at the time of Gontram, and
his nephew Childebert ; but fo it was at the time of
Charlemaign., But though in that prince’s reign the
freemen were not incapable of poflefling fiefs, yet it
appears by the above-cited paflage of Tegan, that the
freedmen were abfolutely excluded. Will the Abb¢ du
Bos, 1+ who carries us to Turkey, to give us an idca

* Chap. 23.
+ Eftablifament of the Frensh monarchy, vol, iii, book 6, chap. 4. ps 302,
O
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of the ancient French nobility ; will he, I fay, pre-
tend that they ever complained among the Turks of
the elevation of peopie of low birth to the honours
and dignities of the ftate, as they complained under
Lewis the Debonnaire and Charles the Bald? There
was no complaint of that kind under Charlemaign.
becaufe this prince always diftinguithed the ancient
fron the new families ; which Lewis the Debonnaire
and Charles the Bald did not.

The public thould not forget the obligation it
owes to the Abbé du Bos for feveral excellent per-
formances. It is by thefe works, and not by his hif
tory of the eftablithment of the French monarchy,
we ought to judge of his merit. He committed very
great miftakes, becaufe he had more in view the
count of Boulainvillier’s work, than his own fubje&.

From all thefe ftri¢tures I thall draw only one re-
fle&tion ; if fo great a man was miftaken, how cau-
tioufly ought I to tread ?

B O O K XxXL

THEORY OF THE FEUDAL LAWS AMOXNG THE
FRANKS, IN THE RELATION THEY BEAR TO
THE REVOLUTIONS OF THEIR MONARCHY.

CHAUP L

Changes in the offces and in the fiefs.  Of the mayors
of the palace.

HE counts at firft were fent into their diftricts
only for a year ; but they foon purchafed the
continuation of their offices. Of this we havean ex-
ample in the reign of Clovis’s grandchildren. A per-

Eey fen
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fon named Peonius * was count in the city of Au-
xerre ; he fent his fon Mummolus with money to
Gontram, to prevail upon him to continue in his
employment ; the fon gave the money for himfelf,
and obtained the father’s place. The kings had al-
ready begun to {poil their own favours.

Though by the laws of the kingdom the fiefs
were precarious, yet they were neither given nor
taken away in a capricious and arbitrary manner ;
nay, they were generally one of the principal fub-
jects debated in the national aflfemblies. 1tis natural
however to imagine that corruption had feized this,
as well as the other article; and that the pofieflion
of the fiefs, like that of the counties, was continued
for money.

I fhall thew in the courfe of this book 4, that, in-
dependently” of the grants which the princes made
for a certain time, there were others in perpetuity.
The court wanted to revoke the former grants ; this
occafioned a general difcontent in the nation, and was
foon followed with that famous revolution in the
French hiftory, whofe firft epocha was the amazing
fpectacle of the execution of Brunechild.

That this queen, who was daughter, fiter, and mo-
ther to fo many kings, a queen to this very day cele-
brated for public monuments worthy of a Roman
Adile or Proconful, born with an admirable genius
for affairs, and endowed with qualities {o long re-
peted, fhould fee herfelf | of a fudden expofed to
fo flow, {o ignominious and cruel a torture, by || a
king whofe authority was but indifferently eftablithed
in the nation, would appear very extraordinary, had
-the not incurred that nation’s difpleafure for fome
particular caufe. Clotharius reproached § her with the

* Gregory of Tours, book iv. chap. 42.

%+ Chap. vii. 1 Fredegarius’s chronicle, chap. 42.
|| Clotharius 1. fon of Chilperic, and father of Dagobert,
& Fredegariuss chronicle, chap. 42.

murder
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murder of ten kings : but two of them he had put
to death himfelf; the death of fome of the others was
owing to chance, or to the villany of another queen ;
and to a nation that had permitted Fredegunda || to
die in her bed, that had even oppofed the punifhment
of her flagitious crimes, ought to have been very
indifferent with refpe& to thofe of Brunechild.

She was put upon a camel, and led ignominioufly
through the army : a certain fign that the had given
great offence to thofe troops.” Fredegarius relates,
that Protarius *, Brunechild’s favourite,. firipped the
lords of their property, and filled the exchequer with
the plunder ; that he humbled the nobility, and that
no perfon could be fure of continuing in any office
or employment. The army confpired againft him,
and he was ftabbed in his tent; but Burnechild, ei-
ther by revenging § his death, or by purfuing the
fame plan, became every day more odious 7 to the
nation.

Clotharius, ambitious of reigning alone, inflamed
moreover with the moft furious revenge, and fure of
perithing if Brunechild’s children got the upper hand,
entered into a confpiracy againft himfelf ; and whether
it was owing to ignorance, or to the neceffity of his
circumftances, he became Brunechild’s accufer, and
made a terrible example of that princefs.

Warnacharius had been the very foul of the con-
{piracy formed againft Brunechild ; being at that time
mayor of Burgundy, he made { Clotharius confent,

|| See Gregory of Tours, book viii. chap. 31.
. % Svailli fuit contra perfonas iniquitas, fifco nimium tribunes, de rebus
perfonarum ingeniofe fifcum vellens implere. o o . ut nullus reperiretur qui
gradum quem arripuerat potuiffet adfumere, Fredeg. chron. chap. 27. in the
Jear 603,

§ Ibid cap. 28, in the year 607, ’

1 1bid cap. 41. inthe year 613. Burgundice farones, tam epifcopi quam cateri
Leudes, timentes Brunechildem et odium in eam babentes, confilium inientes, &c.

1 Ibid. cap. 42. in the year 613« Sasramente a Clothario accepts ne unguas
Hitg fue semporibus degradaretur, ) -

that
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that he thould not be difplaced while he lived. By
this ftep the mayor could no longer be in the fame
cafe as the French lords before that period ; and this
authority began to render itfelf independent of the
regal dignity.

It was Brunechild’s unhappy regency, which had
exafperated the nation.  So long as the laws fubfifted
in their full force, no one could grumble at having
been deprived of a fief, fince the Jaw did not beftow
it upon him in perpetuity. But when fiefs came to
be acquired by avarice, by bad practices and cor-
ruption, they complamed of being divefted by irre-
gular means, of things that had been irregularly ac-
quired. Perhaps if the public good had been the
motive of the revocation of fhofe grants, nothing
would have been faid: but they pretended a re-
‘gard to order, while they were openly abetting the
principles of cormption ; the fifcal rights were claimed,
in order to lavith the public treafure: and grants
were no longer the reward or encouragement of fer-
vices. Brunechild, from a corrupt fpm wanted to
reform the abufes of the ancient corruption. Her
caprices were not owing to weaknefs ; the vaffals
and the great officers thinking themfelves in danger,
prevented their own, by her ruin.

We are far from having all the records of the
tranfactions of thofe days ; and the writers of chro-
nicles, who underftood very near as much of the hif-
tory of their time, as our peafants know of ours, are
extremely barren. Yet we have a conflitution of
Clotharius, given || in the council of Paris for the
reformation of § abufes, which thews that this prince

|| Some time 2fter Brunechild’s execution, in the year 615. See Baluzxuss
edition of the capitularies, page 21.

§ Quz contra rationis ordinem afta vel ordinata funt, ne in antea, quod avertst
divinitas, contingant, difpofuerimus, Chrifto praefule, per hujus ediéti tenorem
generaliter emendare,  Ibid. art, 16,

put
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put a flop to the complaints that had occafioned the
revolution. On the one hand, he confirms * all the
grants that had been made or confirmed by the kings
his predeceflors ; and on the other, he ordains  that
whatever had been taken from his vaffals, thould be
reftored to them.

This was not the only conceffion the king made
in that council ; he enjoined that whatever had been
innovated, in oppofition to the privileges of the clergy,
thould be redrefled I ; and he moderated the influence
of the court in the || ele€tions of bithops. He even
reformed the fifcal affairs ; ordaining that all the new
§ cenfus’s thould be abolifhed, and that they thould
not levy any ** toll eftablifhed fince the death of Gon-
tram, Sigebert, and Chilpheric ; that is, he abolifhed
whatever had been done during the regencies of Frede-
gunda and Brunechild. He forbad the driving of his
cattle to graze . in private people’s grounds ; and we
fhall prefently fee that the reformation was flill more
general, fo as to extend even to civil affairs.

C H A P 1L
How the civil Government was reformed.

HITHERTO the nation had given marks of
impatience and levity, with regard to the choice or
condué of her mafters; fhe had regulated their dif-
ferences, and obliged them to come to an agreement

* See Beluzius's edit, of the capitularies, art. 16. + Ibid, art, 17,

1 Et quod per tempora ex hoc pratermiffum eft vel dehinc perpetualiter ob-
fervetur,

Il Ita ut epifcepo decedente in loco ipfius, qui a metropolitano ordinari debet
Cum principalibus, » clero et populo eligatur; et fi perfona condigna fuerit, per
ordinationem principis ordinetur; vel certe fi de palatio eligitur, per meritum
perfonz & doétrinze ordinetur.  Ibid. art. 1.

§ Ut ubicumque cenfus noves impi¢ additus eft, emendetur. 4rt. 8.

#* Ibid. art, g. 4 Ibid, art. 21.

amongft
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amongft themfelves. But now the did what before
was qyite unexampled ; the cafi her eyes on her ac-
tual fituation, examined the laws coolly, provided
againft their infufhiciency, repreffed violence, and
moderated the regal power.

The bold and infolent regencies of Fredegunda and
Brunechild, had lefs furprifed than roufed the natien.
Fredegunda had defended her horrid cruelties, her poi-
fonings and aflaffinations, by a repetition of the fame
crimes ; and had behaved in fuch 2 manner that her
outrages were rather of a private than public nature.
Fredegunda did more mifchief : Brunechild threatened
more. In this crifis, the nation was not fatisfied with
rectifying the feudal {yftem ; fhe was alfo determined
to fecure her civil government. For the latter was
rather more corrupt than the former; a corruption
the more dangerous as it was more inveterate, and
conneéted rather with the abufe of manners than with
that of laws,

The bhiftory of Gregory of Tours exhibits, on the
one hand, a fierce and barbarous nation ; and on the
other, kings-remarkable for the fame ferocity of tem-
per. Thofe princes were bloody, iniquitous, and
cruel, becaufe fuch was the charadter of the whole
nation, If Chriftianity appeared fometimes to foften
their manners, it was only by the circumftances of
terror with which this religion alarms the finner : the
church fupported herfelf againft them by the mira-
culous operations of her faints. The kings would
not commit facrilege, becaufe they dreaded the pu-
nithments infli¢ted on thar fpecies of guilt: but this
excepted, either in the riot of paffion, or in the cool-
nefs of deliberation, they perpetrated the moft hor-
rid crimes and barbarities, where the divine ven-
geance did not appear fo immediately to overtake the
criminal. The Franks, as 1 have already obferved,
bore with cruel kings, becaufe they were of the

3 fame
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fame difpofition themfelves ; thev were not thocked at
the iniquity and extortions of their princes, becaufe
this was the national charafleriftic. There had been
many laws eftablithed, but it was ufual for the king
20 defeat them all, by akind of letters called precepss *,
which rendered them of no effect; they were fome-
what fimilar to the refcripts of the Roman emperors,
whether it be that our kings borrowed this ufage of
thofe princes, or whether it was owing to their own
natural temper. We fee in Gregory of Tours, how
they perpetrated murder in cool blood, and put the
accufed to death, unheard ; how they gave precepts
for illicit marriages ; for transfering fucceffions ; for
depriving relations of their right ; and in fine, mar-
rying confecrated virgins. They did not indeed af-
fume the whole Jegiflative power, but they difpenfed
with the execution of the laws.

Clotharius’s conftitution redrefled all thefe grievan-
ces; noone } could any longer be condemned without
being heard; relations || were made to fucceed accord-
ing to the order eftablithed by law; all precepss for
marrying religious women were declared null ; § and
thofe who had obtained and made ufe of them, were
feverely punithed. We might know perhaps more
exaltly his determination with regard to thefe precepts,
if the thirteenth and the two next articles of this de-
cree had not been loft through the imjuries of time.
We have only the firft words of this thirteenth article,
ordaining that the precepss fhall be obferved, which
cannot be underftood of thofe he had juft abolithed
by the famelaw. We have another conftitution #* by

* They were orders which the king fent to the judges, to da or to tolerate
things contrary to law.,

4+ Sec Gregory of Tours, book iv. page 227. Both our hiftory and the
charters are full of this; and the extent of thefe abufes appears efpecially in
Clotharius’s conflitution, inferted in the edition of the capitularies made to re-
form them. Baluzius's edition, page 7.

1 Art, 22. |} Ibid. are, 6, § Ibid,
** In Baluzius's edition of the capitularies, tom. i, page 7

the
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the fame prince, which is relative to his decree, and
correts in the fame manner, every article of the abufes
of the precepts.

True it is that Baluzius finding this conftitu-
tion without date, and without the name of the

lace where it was given, attributes it to Clotharius 1.
But I fay it belongs to Clotharius 1I, for three
reafons; 1. Itfays that the king will preferve the im-
munities granted to the churches, by his father and
grandfather. What immunities could the churches re-
ceive from Childeric, grandfather of Clotharius I. who
was not a Chriftian, and who lived even before the
foundation of the monarchy ? But if we attribute this
decree to Clotharius II. we fhall find his grandfather
to have been this very Clotharius I. who made immenfe
donations to the church, with a view of expiating the
murder of his fon Cramne, whom he had ordered to
be burnt, together with his wife and children.

2. The abufes redrefled by this conftitution, were
ftill fubfifting after the death of Clotharius I. and were
even carried to the higheft extravagance during the
weak reign of Gontram, the cruel adminiftration of
Chilperic, and the execrable regencies of Fredegunda
and Brunechild. Now can we imagine that the na-
tion would have borne with grievances fo folemnly
profcribed, without complaining of their continual re-
petition ? Can we imagine the would not have taken
the fame flep as fhe did afterwards under Childeric IL
4 when upon a repetition of the old grievances, fhe
prefied § him to ordain that the law and cuftoms in
regard to judicial proceedings, fhould be complied
with as formerly.

In fine, as this conftitution was made to redrefs

+ Inthe preceding book I have made mention of thefe immunities, which
were grants of judicial rights, and contained probibitions to the regal juges to
perform any funion in the territosy, and were equivalent to the eredtion or
grant of a fief,

1 He began to reign towards the year 670.

§ Sece the life of S. Leger,

gri_evances,
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grievances, it cannot relateto Clotharius T. fince there
were no complaints of that kind in his reign, and his
authority was perfeétly eflablifhed throughout the
kingdom, efpecially at the time in which they place
this conftitution; whereas 1t agrees extremely well
with the events that happened during the ragn of
Clotharius II.  which produced a revolution in the
political ftate of the kingdom. Hiitory muft be il-
luftrated by the laws, and the laws by hiftory, .

C H A P III.
Authorsty of the Mayors of the Palace.

I TOOK notice that Clotharius II. had promifed
not to deprive Warnacharius of his mayor’s place
during life ; a revolutien produltive of another ef-
fect. Before that time the mayor was the king's of-
ficer, but now he became the officer of the people ; he
was chofen before by the king, and now by the na-
tion. Before the revolution, Protarius had been made
mayor by Theoderic, and * Landeric by Fredegundas
but - after that the mayors were chofenby the nation §.

We muft not therefore confound, as fome authors
have done, thefe mayors of the palace with fuch as
were poflefied of this dignity before the death of Brune-
child ; the king’s mayors with thofe of the kingdom.
We fec by the law of the Burgundians, that among
them the office of mayor was not one of the || molft
refpectable in the ftate ; nor was it one of the moft emi-

nent § under the firft kings of the Franks.

* Inftigante Brunechilde, Theodorico jubente, &c. Fredegarius, chap. 27.
in the year 605,

4 Gefta regum Francorum, cap. 36,

1 See Fredegarius's chronicle, chap. 54, in the year 626, and his anony-
mous continuator, chap. 101. in the year 693. and chap. 1o3. in the yesr 715.

Aimoin, book iv. chap. 15. Eginhard, life of Charlemaign, chap. 48. Gefla
regum Francorum, chap. 43.

|| See the law of the Burgundians in prefat. and the fecond fupplement to
this Jaw, tit, 13.

§ Sec Gregory of Tours, book ix. chap. 36. .
Clotharius
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Clotharius removed the apprehenfions of thofe who
were poffefled of employments and fiefs; and when
after the death of Warnacharius * he afked the lords
affembled at Troyes, who is it they would put in his
place ; they cried out, they would chufe no one, but
fuing for his favour, committed them entirely into
his hands.

Dagobert reunited the whole monarchy in the fame
manner as his father ; the nation had a thorough con-
fidence in him, and appointed no mayor. This prince
finding himfelf at liberty, and elated by his vitories,
refumed Brunechild’s plan. But he fucceeded fo ill,
that the vafials of Auftrafia let themfelves be beaten
by the Sclavonians, and returned home, fo that the
marches of Auftrafia were left a prey to the Bar-
barians }.

He determined then to make an offer to the Auf
trafians, of refigning that country, together with a
provincial treafure, to his fon Sigebert, and to put the
government of the kingdom and of the palace into
the hands of Cunibert bifhop of Cologne, and of the
duke Adalgifus. Fredegarius does not enter into
the particulars of the conventions then made ; but the
king confirmed them all by charters, and { Auftrafia
was immediately fecured from danger.

* Eoanno Clotarius cum proceribus et leudibus Burgundiz Trecaffinis con-
jugitur, cum eorum effet follicitus fi velient jam Warnachario difceflo, aliumin
¢€jus honoris gradum fublimare: Sed omnes umanimiter dencgantes fe nequa-
quam velle majorem domus eligere, regis gratiam obnixe petentes, cum rege
tranfegere. Fredegarius'sy chronicle, chap. 54, in the year 626.

1t Iftam vi€toriam quam Winidi contra Francos meruerunt, non tantdm Scla-
winorum fortitudo obtinuit, quantim dementatio Auftrafiorum, dum fe cerne-
bant cum Dagoberto odium incurriffe, et affidue expoliarentur.  Fredegarius's
cbronicle; chap. 68. in the year 630.

1 Deinceps Auftrafii corum ftudio limitem et regnum Francorum contra Wi-
nidos utiliter defenfaflc nofcuntur,  Fredagarius's chrenicle, chap. 75, in the
year 632,

Dagobert
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Dagobert finding himfelf near his end, recommend-
ed his wife Nentechildis, and his fon Clovis, to the care
of Aga. The Vaflals of Neuftria and Burgundy
chofe * this young prince for their king. Aga and
Nentechildis had the government of * the palace;
they reftored T whatever Dagobert had taken; and
complaints ceafed in Neuftria and Burgundy, as they
had ceafed in Auftrafia.

After the death of Zga, the queen Nentechildis ||
engaged the lords of Burgundy to chufe Floachatus
for their mayor. The latter difpatched letters to the
bithops and chief lords of the kingdom of Bur-
gundy, by which he promifed to preferve their honours
and dignities § for ever, that is, during life. He
confirmed his word by oath. This is the period, at
which #* the author of the treatife of the mayors of
the palace fixes the adminiftration of the kingdom by
thofe officers.

Fredegarius being a Burgundian, has entered into
a more minute detail, as to what concerns the mayors
of Burgundy, at the time of the revolution of which
we are {peaking, than with regard to the mayors of
Auftrafia and Neuftria. But the conventions made in
Burgundy were, for the very fame reafons, agreed o
in Neuftria and Auftrafia.

The nation thought it fafer to lodge the power in
the hands of a mayor whom fhe choic herfelf, and to
whom fhe might prefcribe conditions, than in thole or
a king whofe power was hereditary.

% Fredegarius’s chronicle, chap. 79. in the year 638. + Ibid,

1 1bid. chap, 8o. in the year 639.

Il Ibid. chap 8g. in the year 641.

§ Ibid. cap. 89. Floachatus cunétis ducibus a rezno Burgundiz feu et pon-
tificibus, per epiftolam etiam .t facrameatis fiumavit unicuique gradum honor:s
et digntatem, feu et amicitiam, perpetuo gon'eivare,

** Deinceps a temporibus Clodovei qui fuit filius Dagoberti inclyt regis, pater
vero Theodorici, regaum Francorum decidens per majores domus, ceepit ordinart.
D majoribus domus regiae l

Vou, I, Ff CHAP
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C H A P. 1V,
Of the Genius of the Nation in regard to the Mayors,

A GOVERNMENT, in which a nation that had an
hereditary king, chofe a perfon to exercife the regal
authority, feems very extraordinary: but mdepcn-
dently of the circumftances of the times, I apprehend
that the notions of the Franks in regard to this arti-
cle were derived from a higher fource,

The Franks were defcended from the Germans, of
whom + Tacitus fays, that in ‘the choice of their
king they were determined by his noble extraction ;
and in that of their leader, by his valour. This gives
us an idea of the kings of ‘the firft race, and of the
mayors of the palace; the former were heredltary, the
latter elective.

No doubt, but thofe princes, who ftood up in the
national affembly, and offered themfelves as the con-
ductors of a public enterprize to fuch as were willing
to follow them, united, generally in their own perfo; A
both the power of the mayor, and the king’s autho-
rity. By the fplendour of their defcent they had at-
tained the regal dw*ufy-, and their military abilit'es
having recommemkd them to the command of ar-
mies, thf:y rofe to the power of mayor. By the regal
dignity our firft kings prefided in the courts and af-
{emblles, and enaf ed laws with the national confent;
by the dignity of duke or leader, they undertook ex-
peditions, and commanded the armies.

In order to be acquainted with the genius of the
primitive Franks in this refpect, we have only to caft an
eye on the conduét of + Argobaftes, a Frank by na-
tion, on whom Valentinian had conferred the com-
mand of the army, He confined the emperor to his

‘t Reges cx nobilitate, duces, ex virtute fumunt, De moribus Germanorume
3 See Sulpicius Alexaader in Gregory of Tours, book 2. ’
' own
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own palace ; where he would fuffer nobody to fpeak
to him concerning either civil or military affrirs.  Ar-
gobafles did at that time what was afterwards praQifed
by the Pepins.

C H A P V.

In what Manner the Mayors obtained the Command of
the Armies,

SO long as the kings commanded their armies in
perfon, the nation never thought of chufing a leader.
Clovis and his four fons were at the head of the Franks,
and led them on through a feries of victories. Theo-
bald fon of Theodobert, a young, weak, and fickly
prince, ‘was the firft * of our kings that confined
himfelf to his palace. He refufed to undertake an
expedition into Italy againft Narfes, and had 4 the
mortification to fee the Franks chufe themfelves two
chiefs, who led them againft the enemy. Of the four
fons of Clotharius I. Gontram I was the leaft fond of
commanding his armies; the other kings followed
this example ; and, in order to intruft the command
without danger into other hands, they conferred it
upon feveral chiefs or dukes ||.

" Innumerable were the inconveniencies which thence
arofe ; all difcipline was loft, no one would any lon-

* In the year 552,

+ Leutharis vero et Butilinus, tametfi id repi ipforum minime placebat, .
belli cum eis focietatem inierunt. Agarkias, book x. Gregory of Tomrsy
back iv. chap. g, .

1 Gontram did not even march againft Gondovald, who fiiled himfelf fon of
Clotharius, and claimed his fhare of the kingdom.

{| Sometimes to the number of twenty. See Gregory of Tours, book v,
chap. 27, book viii, chap. 18, and 30. book x. chap. 3. Dagobert, who had
no mayor in Burgundy, obferved the fame policy, and fent againft the Gafcons
ten dukes and feveral counts who had no dukes over them.  Fredegarius's Chro-
aicley chap, 78, ju the ysar 636,
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ger obeys The armies were dreadful only to their
own country ; they were loaden with fpods, before
they had reached the enemy. Of thefe miferies we
have a very lively pi¢ure in Gregory of Tours#
¢« How fhall,we be able to obrain a viétory, fays
Gontram -, we who do not fo much as keep what
our anceftors acquired ? Our nation is no longer
¢ the fame. .....” Strange, that it thould be on
the decline fo early as the reign of Clovis’s grand-
children !

It was therefore natural they fhould determine at
laft upon an only duke, a duke invefted with an au-

thority over this prodigious multitude of feudal lords

and vaflals, who were now become ftrangers to their
OWn engagements; a duke who was to eftablifh the
military dilcipline, and to put himfelf at the head of
a naticn unhappily pracifed in making war againft
itfelf. This power was conferred on the mayors of
the palace.

The original funétion of the mayors of the palace,
‘was the management of the king’s houthold.  They
had afterwards, in conjunétion :xj with other officers,
the political government of fiefs ; and at Ienvt‘a they
obtained the fole difpofal of them. They had alfo
the adminiftration of milirary affairs and the command
of the armies; employments mce{.’faniy conneéted
with the other two. In thofe days it was much more
difficult to reife than to command the armies; and
who but the difpenfer of favours could have this au-

thority ? In this martial and independent nation, it
was prudent toinvite, rather than to compel ; prudent
to give away or to promife the fiefs, that fhould hap-

* Gregory of Tours, book viii, chap 30. and book x. chap. 3. Ibid. bock
vm chap. 30. + Ibid.
1 Sce the fecond fupplement to the law of the Buxgnnduns, txt. 13 and Gre-
gor, of Tours, book ix. cth 36.
pen
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pen to be vacant by the death of the poffeflor; pru-
dent, in fine, to reward continually, and to raile a
jealoufy with regard to preferences: It was therefore
right, that the perfon who had the fuperintendency of
the palace, thould alfo be general of she army:

C H A P VI

Second Epocha of the Humiliation of our Kings of the fir,
Race. ,

AFTER the execution of Brunechild, the mayors
were adminiftrators of the kingdom under the fove-
reigns ; and though they had the condu& of the war,
yet the kings were always at the head of the armies,
and the mayor and the nation fought under their com-
mand. But the victory * of duke Pepin over Theo-
doric and his mayor, completed + the degradation of
our princes; and that § which Charles Martel ob-
tained over Chilperic and his mayor Rainfroy, con-
firmed it. Auftrafia triumphed twice over Neuftria
and Burgundy ; and the mayoralty of Auftrafia being
annexed as it were to the family of the Pepins, this
mayoralty and family became greatly fuperior to all
the ret, The conquerors were then afraid left fome
perfon of credit fhould feize the king’s perfon, in
order to excite difturbances. For this reafon they
kept || them in the royal palace as in a kind of prifon,
and once a year fhewed them to the people. There
they made ordinances, but § thefe were fuch as were
diftated by the mayor; they anfwered ambaffadors,

* See the annals of Metz, year 687, and 685,

t 1llis quidem nomina regum imponens, ipfe totius regni habens privilegium,
&c.  Annals of Metz, year 695, 1bid, year 719.

{| Sedemque illi regalem fub fua ditione conceflit.  Jbid. anno 719,

§ Ex chronico Centulenfi, lib. 2. Ut refponfa qua erar edvftus wel potiug
Juffus ex fuz welut patefiate redderet.

Ff3s but
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but the mayor made the anfwers. This is the time
mentioned by * hiftorians of the government of the
mayors over the kings whom they held in fubjection.

The extravagant paffion of the nation for Pepin’s
family went fo far, that they chofe one of his grand-
fons, who was yet + an infant, for mayor; and put
him over one Dagobert, that is, one' phantom over
another. :

CHAP VI
Of the great Offices and Fiefs under the Mayors of the

Palace,

THE mavyors of the palace were far from reviving
the precarioufnefs of pofts and employments; for
indeed their power was.owing to the protection which
in this refpect they had granted to the nobility.
Hence the great offices were continued to be given for |
life, and this ufage was every day more firmly efta-
blithed. ‘

But I have fome particular refleGtions to make here
in refpect to fiefs: and in the firft place I do not quef-
tion but moft of them became hereditary from this
time.

In the treaty of Andeli §, Gontram and his nephew
Childebert engage to maintain the donations made to
the vaffals and churches by the kings his predecefors ;
and leave is given to the + wives, daughters and wi-

® Annals of Metz, anno 6gt. Anmno principatus Pippini fuper Theod.ricum
«.+«. Annals of Fuld, or of Laurifham. Pippinus dux Francorum obtinuit
regum Francorum per annos 27. cum regibus fibi fubjectis,

+ Pofthzc Theudoaldus filius ejus (Grimoaldi) parvulus in loco ipfius,
cum przdifto rege Dagoberto, major-domus pallatii effeCtus eft.  The anunyreus
continuater of Fredegarius in the year 714. chap. 104. .

1 Cited by Gregoty of Tours, book g. Sce alfo the ediét of Clotharius 1T
in the year 615 art. 16. '

dows
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dows of kings, to difpofe by will and in perpetuity
of whatever they hold of the exchequer.

Marculfus wrote his formularies at the time f of
the mayors. We find feveral || in which the kings
make donations both to'the perfon and to his heirs :
and as the formularies reprefent the common aftions
of life, they prove that part of the fiefs were become
hereditary towards the end of the firft race. They
were far from having in thofe days the idea of an un-
alienable dernefne; this is a modern thing, which
they knew neither in theory nor practice.
~ In proof hereof we fhall prefently produce pofitive
fa&s ; and if we can point out a time in which there
were no longer any benefices for the army, nor any
funds for its fupport ; we muft certainly conclude that
the ancient benefices had been alienated. The time I
mean is that of Charles Martel, who founded fome
new fiefs, which we fhould carefully diftinguifh from
thofe of the earlieft date.

When the kings began to make grants in perpe-
tuity, either through the corruption which crept into
the government, or by reafon of the conftitution itfelf,
which continually obliged thofe princes to confer re-
wards ; it was natural they fhould begin with giving
the perpetuity of the fiefs, rather than of the counties.
For to deprive themfelves of fome acres of land was
no great matter; but to renounce the right of dif-
pofing the great offices, was divefting themfelves of
their very power.

+ Ut fi quid de agris fifcalibus vel fpecicbus atque prazfidio pro arbitrii fui
voluntate facere aut cuiquam conferre voluerint, fixa ftabilitate perpetuo con=
fervetur.

1 See the 24th and the 34th of the firft book.

Il Sec the 14th formula of the firft book, which is equally applicable to the
fifcal eftates given direftly and in perpetuity, or given'at firlt as a benefice, and
afterwards in perpetuity s Sicut ab illo aut a fifeo noftre fuit poffeffa. Sec alfo

the 17th formula, ibid,
Ff 4 CHAP.
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CHATPD VIIL

In what Manner the allodial Eftates were changed into
Fiefs.

THE manner of changing an allodial eftate into a
fief, may be feen in a formulary of Marculfus*.
The owner of the land gave it to the king, who re-
ftored it to the donor by way of ufufruit, or benefice,
and then the latter nominated his heirs to the king.

In order to find out the reafons which induced them
thus to change the nature of the allodia, I muft trace
the fource of the ancient privileges of our nobility, a
nobility who for thefe eleven centuries have been ready
to undergo every hardthip, and to {pill their blood in
their country’s fervice.

They who were feized of fiefs enjoyed very great
advantages. The compofition for the injurics done
them was greater than that of freemen. It appears
by the formularies of Marculfus, that it was a privi-
lege belonging to the king’s vaffal, that whoever killed
him fhould pay a compofition of fix hundred fous.
This privilege was eftablithed by the Salic law -, and
by that of the Ripuarians  ; and while thefe twolaws
ordained a compofition of fix hundred fous for the
murder of the king’s vaffal, they gave but || two
hundred fous for the murder of a perfon freeborn, if
he was a Frank or Barbarian living under the Salic
law ; and only a hundred for a Roman.

This was not the only privilege belonging to the
king’s vaffals. When § a man was fummoned in

* Book i. formulary 13.
4+ Tit. 44. See alfo the titles 66, fe@. 2. and 4. and tit. 74. 1 Tit. 2.
|| See alfo the law of the Ripuarians, tit. 7. and the Salic law, tit. 44.
art. 1. and 4.
§ Salic law, tit. 59, and 76.
court,
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court, and did not make his appearance, nor obey the
judges orders, he was appealed before the king ; and
if he perfifted in his contumacy, he was excluded
from  the Royal protection, and no one was allowed
to entertain him, or even to give him a morfel of
bread. Now if he was a perfon of an ordinary con-
dition, his goods { were confifcated ; but if he was
the king’s vaffal, they were not ). The firft by his
contumacy was deemed fufficiently conviéted of the
crime, the fecond was not; the former § for the
fmalleft crimes was obliged to undergo the trial by
boiling water, the latter ** was condemned to this
trial only in the cafe of murder: In fine, the king’s
vaffal 4~} could not be compelled-to fwear in court
againft another vaffal. Thefe privileges augmented
daily, and the capitulary of Carlomannus {Z does this
honour to the king’s vafials, that they thall not be
obliged to fwear in perfon, but only by the mouth of
their own vaffals. Befides, when a perfon who had
thefe honours did not repair to the army, his punith~
ment was to abftain from flefh-meat and wine as long
as he had been abfent from the fervice; but a free~
man (||| who neglected to follow his count was fined
§¢ fixty fous, and reduced to a ftate of fervitude till
he paid it.

Ir is very natural therefore to think that thofe
Franks who were not the king’s vaffals, and much
more the Romans, became fond of entering into the
ftate of vaffalage ; and that they might not be deprived
of their demefnes, they devifed the ufage of giving

4 Extra fermonem regis. Salic law, tit. g9, and 76.

1 Ibid. tit. sg. fet. 1. i Ibid. tit. 76. feét. 1.
$§ Ibid. tit, 56, and 59. ## Tbid, tit. 76, fect, 1,
+t Ibid. tit. 76, fe&. 2.

11 Apud Vernis Palatium, in the year 833, art. 4, and 11.

Wil Capitulary of Charlemaign, in the year 812, art, 1, and 3.
§§ Heribanpum.

their
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their allodium to the king, of receiving it from him
afterwards as a fief, and of nominating their heirs.
“This ufage was continued, and took place efpecially
during the times of confufion under the fecond race,
when every man being in want of a proteCtor, was
defirous to incorporate himfelf with * the other lords;
and to enter as it were, into the feudal monarchy,
becaufe the political no longer exifted. ‘

This continued under the third race, as we find by
feveral - charters ; whether they gave their allbdium,
and refumed it by the fame aét; or whether it was
declared an allodium, and afterwards acknowledged as
a fief. Thefe were called ficfs of refumption.

This does not imply that thofe who were feized of
fiefs adminiftered them with prudence and ceconomy ;
for though the freemen grew defirous of being pof-
fefled of fiefs, yet they managed this fort of eftates as
ufufruits are managed in our days. 'This is what in-
duced Charlemaign, the moft vigilant and attentive

rince we ever had, to make a great many regula-
tions , to hinder the fiefs from being degraded in
favour of allodial eftates. It proves only that in his
time moft benefices were ftill only for life, and con-
fequently that they took more care of the allodia than
of the benefices; but it is no argument that they did
not chufe rather to be the king’s bondmen than free-
men. They might have reafons for difpofing of
particular portion of a fief, but they were not willing
to be itripped cven of their dignity.

* Non infirmis reliquit heredibus, fays Lambert & Ardres, in Du Cange, on
the word alodis.

1 See thofe quoted by Du Cange, in the word aledis, and thofe produced by
Galland, in his treatife of allodtal lands, page 14. and the following.

1 Second capitulary of the year So2, art. ro. and the 7th capitulary of the
year 803. art, 3. the 1ft capitulary incerti anni, art. 49. the sth capitulary of
the year 806. art. 7. the capitulary of the year 779. art. 29. and the capitulary
of Lewis the Pious, in the year 829, art, 1. '

I know
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I know likewife that Charlemaign complains in a
certain. capitulary || that in fome places there were
people who gave away their fiefs in property, and re-
deemed them afterwards in the fame manner. But I
do not fay, that they were not fonder of the property
than of the ufufruit; I mean only, that when they
could convert an allodium into a fief, which was to
defcend to their-heirs, and is the cafe of the formulary
above-mentioned, they had very great advantages in

deing it.
CHAUP IX.
How the Church-lands were converted into Fiefs.

THE ufe of the fifcal lands thould have been only
to ferve as a donation, by which the kings were to
encourage the Franks to undertake new expeditions,
and by which, on the other hand, thefe fifcal lands were
increafed. This, as I have already obferved, was the
fpirit of the nation ; but thefe donations took another
turn. There is fill extant * a fpeech of Chilperic,
grandfon of Clovis, in which he complains that al-
moft all thefe lands had been already given away to
the church. ¢ Our exchequer,” fays he, * is im-
¢ poverithed, and our riches are transferred to the
¢ clergy 4-; none reign now but bithops, who live
 in grandeur, while ours is quite eclipfed.”

This was the reafon that the mayors, who durft not
attack the lords, firipped the churches; and one of
the I motives alledged by Pepin forentering Neuttria,

¥ The gth of the year §06. art. 8.

* In Gregory of Tours, book vi. chap. 46.

+ This is what induced him to annul the teftaments made in favour of the
tlergy, and even the donations of his father; Gontram re-eftablithed them,
and even made new donations. Gregoty of Tours, book vii. chap. 7.

1 Sce the annals of Metz, year 687. Exciter imprimis querelis facerdotum &
Jerzorum Deiy qui me [&pius adierunt ut pro Jublatis injufii patrimeniis, &c.

1 was
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was his having been invited thither by the clergy, to
put a flop to the encroachments of the kings, that is,
of the mayors, who deprived the church of all her
pofieflions. )

The mayors of Auftrafia, that is the family of the
Pepins, had behaved towards the clergy with more
moderation than thofe of Neuftria and Burgundy.
‘This is evident from our chronicles ¥, in which we fee
the monks perpetually extolling the devotion and libe-
rality of the Pepins. They themfelves had been pof=
fefled of the firft places in the church. ¢ One crow
¢ does not pull out the eyes of another;” as ¢ Chil-
peric faid to the bithops.

Pepin fubdued Neuftria and Burgundy ; but as his
pretence for deftroying the mayors and kings was the
grievances of the clergy, he could not firip the latter;
without afting contrary to his own declaration, and
thewing that he made a jeft of the nation. However,
the conqueft of two great kingdoms and the deftruction
of the oppofite party, afforded him fufficient means of
fatisfying his generals.

Pepin made himfelf mafter of the monarchy by pro-
teCting the clergy ; his fon Charles Martel could not
maintain his power, but by opprefling them. This
prince finding that part of the regal and fifcal lands
had been given either for life, or in perpetuity to the
nobility, and that the church by receiving both from
rich and poor, had acquired a great part even of the
allodial eftates, he refolved to firip the clergy ; andas
the fiefs of the firft divifion were no longer in being,
he formed a fecond{. He took for himfelf and for
his officers the church-lands, and the churches them-
felves: thus he remedied an evil which differed from

# Sec the annals of Metz. + In Gregory of Tours.
1 Karolus plurima juri eéclefiaflico detrahens pradia fifco fociavit, ac deinde
militibus-difpestivits.  Ex Chrorico Centulenfi, bib. i .
ordinary
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ordinary difeafes, as its extremity rendered it the
more eafy to cure. :

C H AP X.
Riches of the Clergy.

SO great were the donations made to the clergy,
that under the three races of our princes they muft
have feveral times received the full property of all the
lands of the kingdom. But if our kings, the nobility
and the people, found the way of giving them ail
their eftates, they found alfo the method of getting
them back again. The {pirit of devotion eftablithed
a great number of churches under the firft race ; but
the military {pirit was the caufe of their being given
away afterwards to the foldiery, who divided them
amongft their children. What a number of lands
muft have then been taken from the clergy’s menfalia !
The kings of the fecond race opened their hands, and
made new donations tp them : but the Normans, who
came afterwards, plundered and ravaged all before
them, wreaking their vengeance chiefly on the priefts
and monks, and devoting every religious houfe to
deftrution. For they charged thofe ecclefiaftics with
the fubverfion of their idols, and with all the oppref-
five meafures of Charlemaign, by which they had been
fucceflively obliged to take fhelter in the north.
Thefe were animofities which the fpace of forty or
fifty years had not been able to obliterate, In this
fituation what a lofs muft the clergy have {uftained!
There were hardly ecclefiaftics left to demand the
eftates of which they had been deprived. There re-
mained therefore for the religious piety of the third
race, foundations enough to make, and lands to
beftow. The opinions which were broached and

{pread
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{pread in thofe days, would have deprived the laity of
all their eftates, if they had been but honeft enough.
But, if the clergy were actuated by ambition, the
laity were not without theirs ; if dying perfons gave
their eftates to the church, their heirs would fain re-
fume them, We meet with continual quarrels be-
tween the lords and the bifhops, the gentlemen and
.the abbots ; and the clergy muft have been very hard
prefled, fince they were obliged to put themfelves
under the protection of certain lords, who granted
them a momentary defence, and afterwards joined
their oppreflors.

‘But a better adminiftration having been eftablithed
under the third race, gave the clergy leave to aug-
.ment their poffeflions ; when the Calvinifts ftarted up,
and having plundered the churches, they turned all
the facred plate into fpecie. How could the clergy
be fure of their eftates, when rhey were not even fafe
in their perfons ? They were debaring on controverfial
fubje@s, while their archives were in flames, What
did it avail them to demand back of an impoverifhed
nobility, thofe eftates which were no longer in the
pofleffion of the latter, but had beep conveyed into
other hands by different mortgages. The clergy have
been long acquiring, and have often refunded, and

. o, o’ . op e
ftill there is no end of their acquifitions,

C HAP X,
Stote-of Europe at the Time of Charles Martel,

CHARLES MARTEL, who undertook to ftrip
the clergy, found himfelf in a moft happy fituation.
He was both feared and beloved by the foldiery ;
whofe intereft he promoted, having the pretence of
the war againft the Saracens. He was hated indeed

by
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by the clergy, but # he had no need of their affiftance,
The pope, to whom he was neceffary, firetched out
his arms to him.  Every one knows the famous +em- -
bafly he received from Gregory III. Thefe two
powers were {iriCtly united, becaufe they fupported
each other ; the pope ftood in need of the Franks to
afhift him againft the Lombards and the Greeks ; the
Frapks had occafion for the pope, to ferve for a bar-
rier againft the Greeks, and to embarrafs the Lom-
bards. It was impoffible therefore for the enterprize
of C‘:arles Martel to mifcarry.

£. Eucherius, bifhop of Otleans, had a vifion which
frmhtened all the princes of that time. 1{hall produce
on this occafion the letter £ written by the bifhops
aflombled at Rheims to Lewis king of Germany, who
hzd invaded the territories of Charles the Bald : be-
caufe it will give us an infight into the fituation of
things in thole_times, and the temper of the people.
They fay|, ¢ That S. "Eucherius having been fnatched
¢ up into heaven, faw Charles Martel tormented in
the bottom of hell by order of the faints, who are
¢ o fir with Chrift at the laft judgment ; that he had
¢ been condemned to this punifhment before his time,
for having ftript the church of her pofieflions, and
thereby charged himfelf with the fins of all thofe
who founded thefe livings ; that king Pepin held
a council upon this occafion, and had ordered all
the church-lands he could recover to be reflored ;
that as he could get back only a part of them, be-

;c

&<
(13
f(
[14
(13
.[(

¥ Sce the annals of Metz.

+ Epiftolam quogue, decreto Romanorum principnm, fibi praediftus prafal
Gregorius miferat, quod fefe populus Romanus reliéta imperatoris dominatione,
ad fuam defenfionem & invi@am clementiam convertere voluifict  Annals of

Merz, year 741, Eo pafla patrato, ut a partibus imperatoris recederct.  Fre-
degarius.

1 Anno 858, apud Carifianum ; Baluzius’s edition, tom. 1. page 101,
u 1bid, art, 7. page 109.

€ capfe
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¢ caufe of his difputes with Paifre, duke of Aguitaine,
¢ he iffued out letters called precaria * for the re-
¢ mainder, and made a law that the laity fhould pay
¢ a tenth part of the church lands they pofleffed, and
¢ twelve deniers for each houfe ; that Charlemaign
¢ did not give the church-lands away; on the con-~
“ trary, that he publithed a capitulary, by which he
¢ engaged both for himfelf and for his fucceffors
 never to make any fuch grant ; that all they fay is
¢ committed to writing, and that a great many of
¢ them heard the whole related by Lewis the Debon-
¢ naire, the father of thofe two kings.”

King Pepin’s regulation, mentioned by the bithops,
was made in the council held at Leptines+. The
church found this advantage in it, that fuch as had
received thofe lands, held them no longer butin a
precarious manner ; and moreover that fhe received
the tythe or tenth part and twelve deniers for every
houfe that had Lelonged to her. But this was only
a palliative, which did not remove the diforder.

Nay it met with oppofition, and Pepin was obliged
to make another capitulary §, in which he enjoins
thofe who held any of thofe benefices to pay this tythe
and duty, and even to keep up the houfes belonging
to the bifhopric or monaftery, under the penalty of
forfeiting thofe pofleffions. Charlemaign || renewed
the regulation of Pepin.

* Precaria, guod precibus utendum conceditur, fays Cujas in his notes upen the
firft book o fiefs. I findin a diploma of king Pepin, dated the 3d yearof his
reign, that” the prince was not the firft who eftablifhed thefe precaria; be cites

one made by the mayor Ebroin, and continued after his time. See the aiploma
of the king, in the 5th tom. of the hiftorians of Frange by the Benedictins,

ar. 6.
4 In the year 743. fee the sth book of the capitularies, art, 3. Baluzius's
edition, page 82g.

1 That of Metz, in the year 736, art. 4.

It See his capitulay in the year 803, given at Worms, Baluzius's edition,

page 411, where he regulates the precarious contra&t and that of Frankfort
in the year 794, page 267. art. 24, in relation to the repairing of the houfes;

and that of the year 8co. page 330.
That
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That part of the fame letter which fays, that Char-
lemaign promifed both for himfelf and for his fuc-
ceflors, never to divide again the church-lands among,
the foldiery, is agreeable to the capitulary of this
prince, given at Aix la Chapelle, in the yedr 803,
with a view of removing the apprehenfions of the
clergy upon this fubject. But the donations already
made were fiill in force®. The bithops very juftly
add, that Lewis the Debonnaire followed the example
of Charlemaign, and did not give away the church-
lands to the foldiery.

And yet the old abufes were carried to fuch a pitch,
that the laity under the children - of Lewis the De-
bonnaire preferred ecclefiaftics to benefices, or turned
them out of their livings, without the confent T of
the bithops. The benefices || were divided amongft
the next heirs, and when they were held in an inde-
cent manner, the bithops § had no other remedy left
than to remove the relics. ‘

By the capitulary ** of Compiegne, it is enacted,
that the king’s commiffary thall have a right to vific
every monaftery, together with the bithop, by the
confent and in prefence of the perfon who holds it ;
and this thews that the abufe was general.

Not that there were laws wanting for the reftitution
of the church lands. The pope having reprimanded

* As appears by the prcceding note; and by the capitulary of Pepin king of
Italy, where it fays, that the king would give the monafteries in fief to thofe
who would fwear allegiance for fiefs: it is added to the law of the Lombards,
book iii. tit. 1. fe@. 30. and.to the Salic laws; colle@ion of Pepin's laws ia
Echard, page 195, tit. 26. art. 4

+ See the confiitution of Lotharius I, in the law of the Lombards, book jii,
law 1, fe&l. 43.

1 Cum confilio & confenfu ipfius qui locum retinet,

i bid, fect. 44. § Ibid, -

. ** Given the 28th year of the feign of Charles the Bald, in the year 363,
Baluzive’s edition, page 2, 3. '

Vol, 1L, Gg the
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thie bithops for their negle@ in regard to the re-efta-
bliftment of the monafieries, they wrote to Charles
the Bald * that they were not affe¢ted with this re-
proach, becaufe they were not culpable; and they
reminded him of what had been promifed, refolved;
and decreed in fo many national aflemblies. Accord-
ingly they quoted nine.

Still they went on difputing; till the Normans
came and made them all agree.

C H AP XII.

Eftablifment of the Fithes.

THE regulations made under king Pepin had
given the church rather hopes of relief, than effectuatly
relieved her; and as Charles Martel found all the
landed eftates of the kingdom in the hands of the
clergy, Charlemaign found all the church lands in the
hands of the foldiery. The latter could not be com-
pelled to reflore a voluntary donation ; and the cir-
cumftances of that time rendered the thing flill more
impracticable-than it feemed to be of its own nature.
On the other hand, chriftianity ought not to have
been- loft for want of minifters -, churches, and in-
firudtion. .

This was the reafon of Charlemaign’s eftablithing
% the tithes, a new kind of ‘property, which had this
advantage in favour of the clergy, that as they were
given particularly to the church, it was eafier in pro-
cefs of time to know when they were ufurped. ’

* Confitum apud Bonoilum, the 16th year of Charles the Bald, in the year
$56, Baluzius’s cdition, page 78.

4 In the civil wars which broke ont at the time of Chatlés Murtel, the
Jands belonging to the Church of Rheims were given away to laymen; the
clergy were left to fhift as well as they could, fays the Iife of Rexigius, Surig
tom. 1. page 270. L.

1 Law of the Lombards, book 3. tit. 3. fet. 1. and 2.

Some
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- Some have attempted to make this eftablithment of
an earlier date ; but the aithorities they produce feefit
tather, I think, to prove the contrary. The confti-
tution of Clotharius * fays only that they fhall not
raife certain 4 tithes on church-lands; fo far then was
the church from exating tithes 4t that time, that its
whole pretenfiorr was to be exempted from paying
them: The fecond council § of Macon, which was
heldih 585, and ordains the payment of tithes, fays
indeed that they were paid in ancient times ; but it
fays alfo; that the cuftom of paying them was then
abolithed: - :

No one queftions but that-the clergy opened the
Bible before Charlemaign’s time, and preached the
gifts and offerings of the Leviticus. But I dare fay,
that before that prince’s reign, though the tithes might
have been preached up, they were never eftablithed.

I took notice that the regulations made under king
Pepin had fubjetted thofe who were feized of church-
lands in fief, to the paymeiit of tithes, and to the re-
pairing of the churches. It wasa great point to oblige
by a law, whofe equity ecould not be difputed, the
principal men of the nation to fet the example.

Charlemaign did more; and we find by the capi-
tulary || de wilkis, that he obliged his own demefnes to

# It is that on which I have défcanted in the 4th chapter of -this book, and
which i¢ to be fourd in Baluzius’s édition of the capitularies, tom. 1. art, 11.
page 0.

+ Agratia & pafcuria vel decimas porcorum ecclefiz concedimus, ita aut
36tor aut decimator in rebus ecclefiz nullus accedat. The capitulaty of Char-
Iemaign in the year 800, Baluzius's edition, page 336. explains extremely well
what is meant by that fort of tithe from which the church is exempted by Clo-
tharius; it was the tithe of the fwine which were put into the king’s forefts to
fatten ; and Chatlemaign enjoins his judges to pay ity as weil as ther people,
in order to fet an example : it is plain, that this was a right of feigniory or
economy,

i Canone §. ex fomo I. conciliorum antiquorum Gallie opera Jacobi Sir-
mundi, -

Il Ast. 6, Baluzius's edition, page 332. it was given in the year 8co.

Gg 2 . the
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the payment of the tithes: this was flill a more
friking example.

But the commonalty are rarely influenced by ex-
ample to facrifice their interefts. The fynod of *
Frankfort furnithed them with a more cogent motive
to pay the tithes. A capitulary was made in that
{ynod, wherein it is faid, that in the laft + famine the
fpikes of corn were found to contain no feed, the in-
fernal {pirits having devoured it all, and that thofe
fpirits had been heard to reproach them with not
having paid the tithes; in confequence of which it
was ordained that all thofe who were feized of church-
lands, thould pay the tithes ; and the next confequence
was that the obligation extended to all.

Charlemain’s project did not fucceed at firft 5 for
it feemed too heavy a burthen . The payment of
the tithes among the Jews was conneéted with the
plan of the foundation of their republic ; but here it
was a burthen quite independent of the other charges
of the eftablithment of the monarchy, We find by
the regulations || added to the law of the Lombards
the difficulty there was in caufing the tithes to be ac-
cepted by the civil laws; and as for the oppofition
they met with before they were admitted by the eccle-
fiaftic laws, we may eafily judge of it from the dif-
ferent canons of the councils.

The people confented at length to pay the tithes,
upon condition that they might have a power of re-

* H:ld under Charlemaign, in the year 794.

4 Experimento enim didicimus in anno quo illa valida fames frrepfit, ebullire
wacuas znnonas a demonibus devoratas, & voces exprobrationis auditas, &c.
Baluzins's edition, page 267. art. 24,

1 See among the reft ‘the capitulary of Lewis the Debonnaire, in the yea,
829. Baluzius’s edition, page 663. againft thofe who to avoid paying tithes
negle&ed to cultivate the lands, &c. art. 5. Nonis quidem & decimis, unde
& genitor nofter et nos frequenter in diverfis placitis admonitionem fecimus.

§ Among othess, that of Lotharius, book 3. tit, 3. chap. 6,

deeming
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deeming them. This the conftitution of Lewis the
Debonnaire *, and that of the emperor Lotharius
his fon, would not allow.

The laws of Charlemaign, in regard to the efta-
blithment of tithes, were a work of neceffity, not of
fuperftition ; a work in fhorr, in which religion only
was coneerned.

His famous divifion of the tithes into four parts,
for the repairing of the churches, for the poor, for
the bithop, and for the clergy, manifeftly proves that
he wanted to reftore the church to that fixed and per-
manent ftate of which the had been divefted.

His will { fhews that he was defirous of repairing
the mifchief done by his grandfather Charles Martel.
He made three equal fhares of his moveable goods ;
two of thefe he would have divided each into one-
and-twenty parts, for the one-and-twenty metropo-
litan churches of his empire; each part was to be
fubdivided between the metropolitan, and the fuffragan
bifhops. The remaining third he diftributed into
four parts, one he gave to his children and grand-
children, another was added to the two thirds already
bequeathed, and the other two were affigned to cha-
ritable ufes. It feems as if he looked upon the im-
menfe donation he was making to the church, lefs
as a religious act, thap as a political diftribution.

C H AP XL
Of the Eleftion of Bifbops and Abbois.
gned

AS the church was grown poor, the kings refig
the right of || nominating to bifhopricks and other

* In the year 829.: artw7..in Baluzius, tom. 1. page 663.

+ In the law of the Lombards, book 3. tit. 3. fect. 8.

1 It is a kind of codicil produced by Eginhard, and different from the wilj
itfelf, which we find in Geldaftus-and Baluzius.

Il See the capitulary of Charlemaign in the year 803. art, 2. Baluzius’s
edition, page 379. and the edit of Lewis the Pious, in the year 834, in
Goldaft, Conftit, Imperial, tom. 1o

Ggs ecclefiaftic
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ecclefiaftic benefices. The princes gave themfelves
lefs trouble about the ecclcﬁafhc minifters ; and the
candidates were lefs folicitous in applying to their
authorities. Thus the church received a kind of
compenfation for the poffeffions fhe had loft.

Hence jf Lewis the Debonpaire # left the people of
Rome in pofieffion of the right of chufing their popes,
it was owing to the general {pirit that prevailed in his
time : he behaved in the fame mapper to the fee Bf
Rome as to other bifhopricks.

C H A P XIV.
Of the Fiefs of Charles Martel.

I SHALL not pretend to determine whether
Charles Martel, in giving the church lands in fief,
made a grant of them for life or in perpetuity. all
I know is, that under Charlemaign }, and Lotharips
1. & there were poffefions of that kind which defcended
to the next heirs, and were divided amongft them.

I find moreover that one part of them ]] was given
as allodia, and the other as fiefs.

I took notice that the proprietors of the allodia
were fubjeft to the fervice all the fame as the pof-
feﬁ'ors of the fiefs. This, ‘without doubt, was partly

* 'This is mentioned in the famouys canon, ¢gs Ludovicus, w}nch is a pal¢
pable forgery ; it is in Baluzius's cdition, page §91. in the ycar 817,

T As appears by his capitulary, in the year 8o1. art. 17. in Baluzius, tom,
1, page 360.

"t See hls cnnfhtuuon, inferted in the code of the Lcmba.rds, book 3. tit. 1.
fc&. 44

1 See the above conﬂxtutwn, and the capitulary of Charles the Bald, the

ear 846. chap- 20. in vilia Sparnaco, Baluzivs’s edition, tom. 2. page §1. and
that of the year 853. chap, 3. and ¢. in the fynod of Soiffons, Baluzius’s edi-
tiop, tom. 2. page 54 and that of . the year $g4. apud Attinikcom, chap. 100
Baluzius's edition, tom, 2. page.yo, See alfo the firfk capitulary of Charle-
mzugn, mc:m anm, art. 49. and 560 Baluzius’s cdxt’mn, 10 3 page 519+

1 : ' thC
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the reafon that Charles Martel made grants of allodial
lands, as well as of fiefs.

€ H A P. XV,
The fame Subjet continued.

- WE muft obferve, that the fiefs having been
changed into church-lands, and thefe again into fiefs,
they borrowed fomething of each other. Thus the
church-lands had the privileges of fiefs, and thefe
had the privileges of church-lands. Such were the
* honorary rights of churches, which began at that
time. And as thofe rights have been ever annexed to
the judiciary power, in preference to what is ftill
called the fief, it follows that the patrimonial jurif-
diftions were eftablifthed at the fame time with thofe
very rights.

CH A P XVL

Confufion of the Royalty and Mayoralty. The fecond
: Race.

T HE connexion of my fubjet has made me invert
the order of time, fo as to fpeak of Charlemaign
before I had mentioned the famous epocha of the
tranflation of the crown to the Carlovingians under
king Pepin: a revolution which, contrary to the na.
ture of ordinary events, is more remarkable perhaps
in our days than when it happened.

The kings had no authority ; they had only an
empty name, The regal title was hereditary, and
that of mayor ele€tive, Though it was latterly in the

* See the capitularies, book 5. art, 44. and the edit of Piftes in the year

869.-art, 8. and g.-where we find the honorary rights of the lords eftablithed,
in the fame manner as they are at this very day.

Gg 4 power
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power of the mayors to place any of the Merovingians
on the throne, they had not yet taken a king of an-
other race ; and the ancient law which fixed the crown
in a particular family, was not yet erafed out of the
hearts of the Franks. The king’s perfon was almoft
unknown in the monarchy ; but the royalty was efta-
blithed. Pepin, fon of Charles Martel, thoughe it
would be proper to confound thofe two titles, a con-
fufion which would leave it a moot point, whether
the new royalty was hereditary or ot ; and this was
fufficient for him, who to the regal dignity had jained
3 great power, The mayor’s authority was then
blended with that of the king. In the mixture of
thefe two authorities a kind of reconciliation was made;
the mayor had been elettive, and the king hereditary :
the crown at the beginning of the fecond race was
eleftive, becaufe the people chofe; it was hereditary,.
becaufe they always chofe in the fame family *.
Father le Cointe, in oppofition te the authority of
all ancient records -, denies I that the pope autho-
rized this great change ; and one of his reafons is, that
he would have committed an injuftice. A fine thing
to fee an hiftorian judge of fa¢ts from the circum-
ftances of duty ; at this rate we thould have no hiftory
at all. . -
Be that as it may, it is very certain that imme-
diately after duke Pepin’s vittory, the Merovingians
ceafed ta be the reigning family. When his grand-

% See the will of Charlemaign, and the divifion which Lewis the Debon-
naire made to his children in the aflembly of the ftates held at Querzy, pro-
duced by Goldaft, quem populos eligere velit, ut patri fuo fuccedat in regni
hareditate, . o

+ The anonymous chron, in the year 753, and Chronic, Centul. in the
year 754.

1 Fabella quz poft Pippini mortem excogitata eft, equirati ac fandtitati Za-~
cheriz papz plurimum adyesfatur . . . .« Ecclefiaftic annals of the French,
tom. 2. page 31g.

fon
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fon Pepin was crowned king, it was only a.ceremony
the more; and a phantom the lefs ; he acquired no-
thing thereby but-the royal ornaments, there was no
change made in the nation. .

This I have faid in order to fix the moment of the
revolutxon, that we may not be miftaken in looking
upon that as a revolution which was only acon{e-
quence of it.

- When Hugh Capet was crowned king at the be-.
ginning of the third race, there was a much greater
change, becaufe the kingdom paffed from a flate of
anarchy to fome kind of government; but when Pe-
pin afcended the throne, there was only a tranfition
from one government to another of the fame nature.

When Pepin was crowned King, there was only 2
change of name : but when Hugh Capet was crown-
ed, there was a change in the nature of the thing,
becaufe by uniting a great fief to the crown, the anar-
chy ceafed,

. When Pepin was crowned the title of king was
united to the higheft office ; when Hugh Capet was
growned, it was.annexed to the greateft fief.

C H A P. XVIL

A par ticular Circumflance in the Eletion of the Kings
of the fecond Race.

'WE find by the formulary * of Pepin’s coronation,
that Charles and Carloman were alfo anointed ; and
that the French nobility bound themfelves, on pain of
interdi¢tion and excommunication, never to chufe a
prince 4 of another family.

It appears by the wills of Charlemaign and Lewis
the Debonnaire, that the Franks made a choice a-

* Vol. sth of the hiftorians of France by the lgencdi&ins, page 9.
+ Ut numquam de alterivs lumbis regem in avo prefumant eligere, fed ex
iplorum, Pl 5th o the biforians o France -page 10

mong
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mong the king’s children ; which agrees with the
abovementioned claufe. And when the empire was
transferred from Charlemaign’s family, the ele@ion,
which before had been conditional, became fimple
and abfolute ; fo that the ancient condtitution was
altered.

Pepin perceiving himfelf near his end, affembled §
the lords both temporal and {piritual at St. Denis,
and divided his kingdom between his two fons Charles
and Carloman. We have not thea&s of this affem-
bly ; but we find what was there tranfa&ed, in the
author of the ancient hiftorical colle&ion, publithed
by Canifius, and in || the writer of the annals of
Mentz, according to § the obfervation of Baluzius.
Here I meet with two things in fome meafure con-
tradi€tory ; that he made this divifion with the
confent of the nobility, and afterwards that he made
it by his paternal authority. This proves what I
faid, that the people’s right in the fecond race was te
chufe in the fame family ; it was properly {peaking,
rather a right of exclufion, than that of election.

This kind of elective right is confirmed by the re-
cords of the fecond race. Such is this capitvlary of
the divificn of the empire made by Charlemaign
among his three children, in which after fertling their
thares, he fays * ¢¢ Thatif one of the three brothers
¢ happens to have a fon, fuch as the people thall be
¢ willing to chufe as a fit perfon to fucceed to his
¢¢ father’s kingdom, his uncles fhall confent to it.”

This fame regulation is to be met with in the par-
tition  which Lewis the Debonnaire made among
his three children, Pepin, Lewis, and Charles, in the
year 837, at the affembly of Aix-la-Chapelle: and

1 In the year 768. || Tom. 2. le&tionis antiquz.

§ Edition of the capitularies, tom. 1, page 188. )

# In the §rft capitolary of the year 806, Baluzius's editjon, page 439, art. §»

% In Goldaft, Imperial, Conftitut, tom. 2. page 19. T Jike
: ' 1Ke-
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likewife in another f partition, made twenty years
before, by the fame emperor, in favour of Lotharius,
Pepin, and Lewis. We may likewife fee the oath
which Lewis the Stammerer took at Compeigne, at
bis coronation. ¢ I Lewis, by the divine mercy, and
¢€ the people’s ele@ion || appointed king, do pro-
“mife..... What[ fay is confirmed by the ads
of the council of Valence§ held in the year Bgo,
for the eleGion of Lewis, fon of Bofon, to the king-
dom of Arles. Lewis was there elefed, and the
principal reafon they give for chufing him, is, that
he was of the imperial family #, that Charles the
Fat had conferred upon him the dignity of king, and
that the emperor Arnold had invefted him by the
fceptre, and by the minifiry of his ambaffadors.
The kingdom of Arles, like the ather difmembered
or dependent kingdoms of Charlemaign, was elec-
tive and hereditary. :

C H A P XVIII.
Charlemaign,

CHARLEMAIGN?’s attention was”to reftrain the
power of the nobility within proper bounds, and ta
hinder them from opprefling the freemen and the
clergy. He balanced the feveral orders of the ftate,
and remained perfe&t mafterof themall. The whole_
was united by the firength of his genius. He led
the nobility continually from one expedition to an-

1 Baluziug's edition, page §74. art. 14. Si vero aliguis illorum decedens
Iegitimos filios reliquerct, non inter eos poteftas <ipfa dividatur, fed potius po-
pulus pariter copveniens, unum ex ¢is quem dominus volugrit eligat, et huae
fenior frater in loco fratris et filii fufcipiat,

i Capitylgry:of the year §77. Baluzius's edition, page 272. i

§ In father Labbe’s councils, tom. 9y €l 424. angd in Dumont’s Corp. Di.
plomat. tom. 1, art, 36, - o
! * By the mother’s fide,

h e other ;
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other; giving them no time to form confpiracies, but
employing them entirely in the execution of his de-
figns. The empire was fupported by the greatnefs
of its chief : the prince was great, but the man was
greater. The kings his children were his firft fub-
je€ts, the infiruments of his power, and patterns of
obedience. He made admirable regulations; and,

what is ftill more admirable, he took care to fee them‘
executed. His genius diffuled itfelf through every
part of the empire, We find in this prince’s laws a
ipirit of forecaft and fagacity that comprizes every
thing, and a certain force that appears irrefiftible.
All pretexts 4 for evading the performance of du-
ties are removed, neglets are correCted, abufes re-
formed or prevented. He knew how to punith, but
he underftood much better how to pardon. He was
great in his defigns, and fimple in the execution of
them. No prince ever poffefled in 2 higher degree
the art of performing the greatreft things with eafe,
and the moft difficult with expedition. %—Ie was con-
tinually vifiting the feveral parts of his vaft empire,
and made them feel the weight of his hand wherever
he fell. New difficulties fprung up.on every fide,

and on every fide he removed them. Never prince
had more refolurion in facing dangers ; never prince
knew better how to avoid them  He mocked all
manner of perils, and particularly thofe to which’
great conquerors are generallv fubjeét, namely, con--
fpiracies. - This furprifing prince was extremely mo-
derate; of a very mild charater, plain and fimple in
his behavigur. He Joved to converfe freely with
the lords of his court. He indulged perhaps too
much his paffion for the fair-fex; a failing however

4+ See his 3d capitulary of the year 8171, page 486, art. 1,2, 3, 4, 5,6, 7,

and 8, .and the firft capitulary of the year 12, page 4g0. art. 1, and the capitu-
lary of the year 812, page 494. art. 9, 3nd 11,
which

o
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which in a prince who always governed by himfeif,
and who fpent his life in a continual feries of t01ls,
may merit fome allowance. He was wonderfully
exa& in his expences; adminiftring his demefnes
with prudence, attention and ceonomy. A father
might learn from his laws how to govern his family ;
and we find in his capitularies the pure and facred
fource from whence he derived his riches. I fhall
add only one word more : he gave orders that || the
eggs in the bartons on his demefnes and the fuper-
fluous garden ftuff fhould be fold ; 2 moft wonder-
ful ceconomy in a prince, who had diftributed amon
his people all the riches of .the Lombards, and the
immenfe treafures of thofe Huns that had plundered
the whole world.

C H AP XIX.
The fame Subject continued.

THIS great prince was afraid left thofe whom
he intrufted in diftant parts with the command,
thould be inclined to revolt; and thoucrht he fhould
find more docility among the Clergy For this
reafon he erefted a great number of bifhopricks
in Germany § and endowed them with very large
fiefs. It appears by fome charters that the claufes
containing the prerogatives of thofe fiefs, were not
different from fuch as were commonly inferted in thofe
grants * ; though at prefent we find the principal ec-

1 See the capitulary de villis in the year 80o. his 2d capitulary of the year
$13. art. 6. and 19, and the gth book of the capitularies, art. 303.

1l Capitul, de villis, art. 3. See this whole capitulary, which is a mafter.
piece of prudence, good adminiftration, and wconomy.

§ See among others the foundation of the archbifhopuck of Bremen in the
tagitulary of the year 789, Baluzius’s edition, page 243.

* Forinftance, the prohibition to the King’s judges againft entering wpon the
terntory to demand the freda, and other dutics. 1have faid a good deal concerq-
ing this in the preceding book, '

clefiaftics
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¢lefiaftics of Germany invefted with a fovereigi power,
Be that as it may, thefe were fome of the éontrivances
ke pfed againft the Saxons. That which he could
not expect from the indolence and fupinenefs of g
vafial, he thought he might promife himfelf frem the
fedulous attention of a bithop: Befides a vaffal of that
kind, far from making ufe¢ of the conquered people
againft him, would rather ftand in nieed of his affifc
tance to fupport himfelf againt his people.

€ H AP XX
Lewis the Debonnaiye,

WHEN Auguftus Ceefar was in Egypt; he ors
dered Alexander’s tomb to be opened; and upor
their afking him whether he was willing they fhould
open the tombs of the Ptolemy’s, he made anfwer
that he wanted to fe¢ the king, and not the dead.
Thus, in the hiftory of the fecond race;, we are con-
tinually Iooking for Pepin and Charlemaign ;- we wane
to fee the kings, and not the dead. B ;

A prince who was the fport of his paffions; and a
dupe even o0 his virtues ; a prince who never under-
flood rightly either his own ftrength or weaknefs ; a
prince who was incapable of making himfelf either
feared or beloved ; a prince; in fine, who with few
vices in lis hearty-had all manner of defeds in his
tnderfianding, took the reins of the empire into his
hands, which had been held by Charlemaigp.

- At a time when the whole world is in tears for the
death of his father, at a time of furprize and alarmy
when the fubjefts of that extenfive empire, all call
upan Charles, who is no more ; at a time when he i$
advancing with- alt expedition to take poffeflion of hi¢
father’s throne, he fends fome trufty officers before
hini, in' ordér to feize the perfons of thofe who had

o con=
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contributed to the irregularity of his fiflers. This
feep was productive of the moft terrible cataftrophies f
Pt was imprudent and precipitate. He began with
punifhing domeflic crimes, before he reached the pa<
lace ; and with alienating the minds of his fubjects,
before he afcended the throne.

His nephew, Bernard king of Italy being come to
implore his clemency, he ordered his eyes to be put
out, which proved the caufe of that prince’s death &
féw days after, and created Lewis a great many ene-
mies. His apprehenfion of the confequence induced
Kim to thut his brothers up in a monaftery ; by which
means the number of his enemies increafed. Thefe
two laft tranfactions were afterwardslaid to his charge
in a judicial manner £, and his accufers did not fail
to tell him, that he had violated his oath, and the
folemn promifes which he had made to his father on
the day of his coronation.

After the death of the emprefs Hermengardis, by
whom he had three children, he married Judith, and
had a fon by that princefs ; but foon mixing all the
indulgence of an old hufband, with all the weaknefs
of an old king, he flung his family into a diforder,
which was followed with the downfal of the mo<
narchy.

He was continually altering the partitions he had
made among his children. Aad yet thefe partitions
had been confirmed each in their turn by his own
oath, and by thofe of his children and the nobility.

This was as if he wanted to try the fidelity of his
fubjects; it was endeavouring by confufion, fcruples;
and equivocation to puzzle their obedience ; it was
confounding the different rights of thofe princes, and

+: The apongmous author of the life of Lewis the Debonnaire in Duchef-
ne's colledtion, tom. 2. page 295, e

1 See his trial and the circumfances of his depofition, in Duchefne’s col=
le&ion, tom. 2. page.331. T o e

render-
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rendering their titles dubious, efpecially -at z time
when there were but few fortrefles, and when the
principal bulwark of authority was the fealty fworn
and accepted.

The emperor’s children, in order to preferve
their fhares, courted the clergy, and granted them
privileges till then unheard. Thefe privileges were
fpecious ; and the clergy in return were made to war-
rant the revolution in favour of thofe princes. Ago-
bard || reprefents to Lewis the Debonnaire, his hav-
ing fent Lotharius to Rome, in order to have him de-
clared emperor ; and that he had made a divifion of
his dominions among his children, after having con-
fulted heaven by three days fafting and praying.
What defence could fuch a weak prince make
againft the attack of fuperflition ? It is eafy to per<
ceive the thock which the fupreme authority muft
have twice received from his imprifonment, and from
his public pendnce ; they would fain degrade the
king, and they degraded the regal dignity.

We find a difficulty at firft to conceive how a prince
who was poffefled of feveral good qualities, who had
fome knowledge, who had a natural difpofition to
virtue, and who in thort was the fon of Charlemaign,
could have fuch a number of enemies *, fo impetu-~
ous and implacable as even to infult him in his hu-
miliation, and to be determined upon his ruin: and
indeed they would have utterly completed it, if his
~ children, who in the main were more honeft than

they, had been fteady in their defign, and could have
aoxeed amongft themfelves.

|| See his letters.
* See his trial and the circumftances of his depofition, in Duchiefne’s collece
tion, tom. 2. page 331. See alfo his life written by Tegan Tanto enim odio la-

borabat, ut teederat eos wita ipfius, fays this anonymus author in Duchefne, tom. 2.
page 307

CHAP
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C HA P XL

The fame Sulject continued.

THE firength and folidity for which the kingdom
was indebted to Charlemaign, fill fubfifted under
Lewis the Debonnaire in fuch a degree as enabled
the ftate to fupport its grandeur, and to command re-
{pet from foreign nations. The prince’s underftand-
ing was weak, but the nation was warlike. His
authority declined at home, though there feemed to
be no diminution of power abroad:

Charles Martel, Pepin, and Charlemaign, were in
fucceffion rulers of the monarchy. The firft flattered
the avarice of the foldiers; the other two that of the
clergy.

In the French conflitution, the whole power of
the ftate was lodged in the hands of the king, the
nobility, and clergy. Charles Martel, Pepin, and
Charlemaign, joined fometimes their interefts with
one of thofe parties to check the other and generally
with both: but Lewis the Debonnaire could gain
the affe@ion of neither. He difobliged the bithops
by publithing regulations which had the air of
feverity, becaufe he carried things to a greater length’
than was agreeable to their inclination. Very good
laws may be ill-timed. The bifhops in thofe days,
being accuftomed to take the field againft the Sara-
cens *, and the Saxons, had very little of the fpirit
of religion. On the other hand, as he had no longer
any confidence in the nobility, he promoted mean
people, turning the nobles out of their employments
at court§ to make room for firangers and upfiarts,

* Tegan fays that what feldom happened under Charlemaign was a common
pradtice under Lewis,

§ Being defirous to check the nobility, he promoted one Bernard to the placs
of Chamberlain, by which the great lords were cxafperated to the higheft
pitch,

Vol. II. : Hh By
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By thefe means the affeCtions of the two great bodies

of the nobility and clergy were alienated from their
prince, the confequence of which was a total de-
fertion. '

C H A P XXIIL
The fame Subject continued.

BUT what chiefly contributed to weaken the mo-

narchy, was the extravagance of this princein alie-
nating the crown demefnes §. And here it is that we
ought to liften to the account of Nitard, one of our
moft judicious hiftorions, a grandfon of Charlemaign,
firongly attached to Lewis the Debonnaire, and who
wrote his hiftory by order of Charles the Bald.
He fays, ¢ that one Adelhard for fome time gained
fuch an afcendant over the emperor, that this prince
conformed to his will in every thing; that at the
inftigation of this favourite, he had granted the
the crown lands * to every body that afked them,
by which means the ftate was ruined 4.” Thus
he did the fame mifchief throughout the empire, as
I i obferved he had done in Aquitaine ; the former,
Charlemaign redreflfed, but the latter, was paft all
remedy.

The ftate was reduced to the fame debility in
which Charles Martel found it upon his acceflion
to the mayoralty ; and fo defperate were its circum-
ftances, that no exertion of authority was any longer
capable of faving it.

The treafury was fo exhaufted, that in the reign

§ Villas regias vuz erant ful et avi et rritavi, fidelibus fuis tradidit eas in
pofitffiones fempiternas : fecit enim hoc diu tempore, Tegan de Geffis Lade-
wici Piis

* Hinc libertatis, hinc publica in propsiis ufibus diftribuere fuafit. Nitard,
Lib. 4. propre finem.

+ Rempublicam penités annullavit,  Iid.

1 See book xxx. chap. 13,

of
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of Charles the Bald, no one could continue || in his
employments, nor be fafe in his perfon, without
paying for it, When they had it in their power to
deftroy the Normans -+, they took money to let them
efcape : and the firft advice which Hincmar gives to
Lewis the Stammerer, is to afk of the affembly of
the nation, a fufficient allowance to defray the ex-
pences of his houthold.

C H A P XXIII.

The fame Subjelt continued.

THE clergy had reafon to repent the protection
they had granted to the children of Lewis the De-
bonnaire. This prince, as I have already obferved,
had never given & any of the church-lands by precepts
to the laity ; but it was not long before Lotharius
in Italy, and Pepin in Aquitaine, quitted Charle-
maign’s plan, and refumed that of Charles Martel.
The clergy had recourfe to the emperor againft his
children, but they themfelves had weakened the au-
thority to which they appealed. 1In Aquitaine fome
condefcenfion was thewn, but none in Italy.

The civil wars with which the life of Lewis the -
Debonnaire had been embroiled, were the feed of
thofe which followed his death. The three brothers,
Lotharius, Lewis, and Charles, endeavoured each to
bring over the nobility to their party. To fuch as
were willing therefore to follow them they granted
church-lands by precepts ; fo that to gain the nobility,
they facrificed the clergy.

We find in the capitularies ¥, that thofe princes

Hha were
|| Hinémar, let. 1. to Lewis the Stammerer,
+ See the fragment of the chronicle of the monaflery of S. Sergius in An-
gersin Du Chefne, tom. ii. page 40.
Viltl ::e what the bifhops fay in the fynod of the year 845, Apud Teudonis

* See the fynod in the year 845, apud Teudonis Villam, art. 3, and 4, which

Sives a very exadt defcription of things j as alfo, that of the fame year, held at
the
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were obliged to yield to the importunity of demands,
and that what they would not often have freely
granted, was extorted from them : we find that the
clergy thought themfelves more opprefied by the nobi-
lity than by the kings. It appears that Charles the
Bald 4 became the greateft enemy of the patrimony
of the clergy, whether he was moft incenfed againft
them for having degraded his father on their account,
or whether he was the moft timorous. Be that as it
may, we meet with I continual quarrels in the capi-
tularies ; between the clergy who demanded their
eftates, and the nobility who refufed or deferred to
reflore them ; and the kings acting as mediators.

The fituation of affairs at that time is a {pectacle
really deferving of pity. While Lewis the Debon-
naire made immenf{e donations out of his demefnes to
the clergy 5 his children diftributed the church-lands
among the laity. The fame prince with one hand
enriched, and with another oftentimes firipped the
clergy. The latter had no fixt ftate; one moment

the palace of Vernes, art. 12, and the fynod of Beauvais al{o in the fame year,
art. 3, 4, and 6 ; and the capitulary in villa Sparnaco, in the year 846, art. 20,
and the letter which the bithops affembled at Rheims wrote in 858, to Lewis
king of Germany, art. 8,

1 See the capitulary in villa Sparnaco, in the year 8486. The nobility had
fet the king againft the bifhops, infomuch that he expelled them from the
affembly ; a few of the canons enafted in council were picked out, and the pre-
Tates were told that thefe were the only ones which fhould be obferved 5 nothing
was granted them that could be refufed,  See art. 20, 21, and 22, See alfo the
letter which the bifhops affembled at Rheims wrote in the year 858 to Lewis
king of Germany, and the ediét of Piftes, in the year 864, art. 5.

1 See this very capitulary in the year 846, in villa Sparnaco. See alfo the
capitulary of the affembly held apad Marfnam, in the year 847, art. 4. whercin
the clergy reduced themfelves to demand only the reftitution of what they had
been poflefled of under Lewis the Debonnaire. See alfo the capitulary of the
year 851. apud Marfnam, art. 6. and 7. which confirms the nobility and clergy
in their feveral pofieflions, and that apud Bonoilum, in the year 856, which is
2 remenfirance of the bifhops to the king, becaufe the evils, after fo many laws,
had not been redrefled’; and, in fine, the letter which the bifhops affembled &
Rheims wrote in the year 853y to Lewis king of Germany, art. 8.

they
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they were plundered, another they received fatis-
faction : but the crown was continually lofing,

Towards the clofe of the reign of Charles the Bald,
and from that time forward, there was an end of the
difputes of the clergy and laity, concerning the refti-
tution of church lands. 'The bifhops indeed breathed
out ftill a few fighs in their remonftrances to Charles
the Bald, which we find in the capitulary of the year
856, and in the letter * they wrote to Lewis king of
Germany, in the year 858 : but they propofed things,
and challenged promifes, fo often eluded, that we
plainly fee they had no longer any hopes of obtaining
their defire.

All that conld be expeéted then, was 4 to repair in
general the injuries done both to church and flate,
The kings engaged not to deprive the nobility of
their freemen, and not to give away any more church-
lands by precepts I ; fo that the interefts of the clergy
and nobility feemed then to be united.

The dreadful depredations of the Normans, as I
have already obferved, contributed greatly ro put an
end to thofe quarrels,

The authority of our kings diminifhing every day,
both for the reafons already given, and thofe which I
fhall mention hereafter, they imagined they had no
better refource left, than to refign themfelves into the
hands of the clergy. But the ecclefiaftics had weak-
ened the power of the kings, and thefe had diminifhed
the influence of the ecclefiaftics.

In vain did Charles the Bald and his fucceffors call
in the church to fupport the flate, and to prevent its

* Arn, 8, 4+ See the capitulary of the year 852. art. 6. & 7.

1 Charles the Bald, in the fynod of Soiffons, fays, that he had promited the
bithops not to iffue out any more precepts relating to church-lands. Capitularies
of the year 843. art. 2% Baluzius's edition, tom. iis p» 56,

Hh 3 Tuin ;
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ruin ; in vain did they avail themfelves of the * re.
fpe& which the commonalty had for that body, to
maintain that which they thould al{o have for their
prince ; in vain did they endeavour + to give an au-
thority to their laws by that of the canons ; in vain
did they join the ecclefiaftic § with the civil ‘punith-
ments ; in vain to counterbalance the authority of the
count || did they give to each bithop the title of their
commiffary in the feveral provinces : it was impoffible
for the clergy to repair the mifchief they had done;
and a terrible misfortune, which I fhall prefently men-
tion, proved the ruin of the monarchy,

C H AP XXIV.
That the Freemen were rendered capable of bolding Fiefs,

I SAID that the freemen were led againft the
enemy by their count, and the vaffals by thexr lord.
This was the reafon phat the feveral orders of the ftate
balanced each other ; and though the king’s vaffals
had other vaffals under them, yet they might be over-

awed by the count who was at the head of all the
freemen of the monarchy.

The freemen § were not allowed at firft to do ho-

* Sce the capitulary of Charles the Bald, apud Saponarias, in the year 859,
art, 3. ¢ Venilon, whom I made archbifhop of Sens, has confecrated me;
¢ and Tought not to be expelled the kingdom by any body.” Saltem fine audi-
entia & judicio epifcoporum, quorum minifterio in regem fum confecratus, &
qui throni Dei funt dié&i, in quibus Deus fedet, & per quos fua dccermqudxcu,
quorum paternjs correctionibus & caﬁxgaloms judiciis me [ubderc fui paratus
& in prafenti fum fubcitus,

+ See the capxtnlary of Charles the Bald, de Carifiaco, in the year 857.
Baluzius’s edition, tom. ij. page 81. feﬂ 1,204 & 7n

1 See the fynod of Puftes in the year 8o2. art, 4. and the capxtuldry of Lewis
I1. apud vernis palatium, in the year 833, art. 4. and 3.

|| Capitulary of the year 876, under Charles the Bald in Synodo Ponngo-
nenfi, Baluzius’s edition, art, 12.

§ Sce what has been {vid already, book xxx. laft chapter towards the end.

mage
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mage for a fief ; but in procefs of time this was per-
mitted : and I find that this change was made during
the period that elapfed from the reign of Gontram to
that of Charlemaign. This T prove by the compari-
fon which may be drawn between the treaty of An-
dely +, figned by Gontram, Childebert, and queen
Brunechild, and the I partition made by Charle-
maign amongft his cbildren, as well as a like parti-
tion by Lewis the Debonnaire. Thefe three aéls
contain nearly the fame regulations, with regard to
the vaffals; and as they determine the very fame points,
under almoft the fame circumftances, the {pirit as well
as the letter of thofe three treaties in this refpe are
very much alike.

But as to what concerns the freemen, there is a
capital difference. The treaty of Andely does not fay
that they might do homage for a fief; whereas we
find in the divifions of Charlemaign and Lewis the
Debonnaire exprefs claufes to empower them to do
homage. This thews that a new ufage had been in-
troduced after the treaty of Andely, whereby the free-
men were become capable of this great privilege.

This muft have happened when Charles Martel,
after diftributing the church-lands to his foldiers,
partly in fief, and partly as allodia, made a kind of
revolution in the feudal laws. It is very probable
that the nobility who were feized already of fiefs,
found a greater advantage in receiving the new grants
3s allodia s and that the freemen thought themfelves
happy in accepting them as fiefs.

1 In the year 587. in Gregory of Tours, book g. i
1 See the following chapter, where 1 fhall fpeak more diffufively of thole
partitions ; and the notes in which they are quoted,

Hh 4 CHAP.
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C H A P XXV

THE BRINCIPAL CAUSE OF THE HUMILJAFION OF
THE SECOND RACE.

Changes in the Allodia.

CHARLEMAIGN, in the partition *, mentioned
in the preceding chapter, ordained, that after his
death, the vaffals belonging o each king, fhould be
perrmtted to receive benefices in their own foyereign’s
domunon, and not in thofe  of another; whereas
they I might keep their allodial eftates in any of their
dominions. But he adds ||, that every freeman might,
after the death of his lord, do homage in any of the
three kingdoms to whom he pleafed, as well as he
that never had been fubjeft to a lord. We find the
fame regulations in the partition which Lewis the
Debonnaire made among his children in the year 817.

But though the freemen had done homage for a fief,
yet the count’s militia was not thereby weakened :
the freeman was ftill obliged to contribute for his
allodium, and to get people ready for the fervice be-
longing to it, at the proportion of one man to four
manors : or elfe to procure a man that thould do the
duty of the fief in his flead. And when fome abufes
had been introduced upon this head, they were re-

¥ In the year 806, between Charles, Pepin, and Lewis; it is quoted by
Goldaft, and by Baluzius, tom. 1. p. 43g.

+ Art. 9. page 443. which is agreeable to the treaty of Andely in Gregory of
Tours, book ix.

T Art. 0. and there is no mention madg of this in the treaty of Andely,

“ In Baluzius, tom, i. p. 574+ Licentiam habeat unufguifque liber homo
qui feniorem non habuerit, cuicumque ex his tribus fratribus voluerit, fe com-
mandandl, art. g.  See alfo the divifion made by thc fzmc emperor in the year

§37 art, 6 Ba‘uzws # edition, page 686,
drefled,
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drefled, as appears by the conflitutions * of Charle-
maign, and by that - of Pepin king of Italy, which
explain each other. ‘

The remark made by hiftorians, that the battle of
Fontenay was the ruin of the monarchy, is very trues
but I beg leave to caft an eye on the unhappy confe-
quences of that day. -

Some time after that battle, the three brothers, Lo-
tharius, Lewis, and Charles, made a treaty ¥, wherein
I find fome claufes which muft have altered the whole
political fyftem of the French government.

In the declaration ||, which Charles made to the
people, of that part of the treaty relating to them, he
fays, that § every freeman might chufe whom he
pleafed for his lord, whether the king or any of the
nobility, Before this treaty the freemen might do
homage for a fief ; but his allodium lill continued
under the immediate power of the king, that is,
under the count’s juri{di¢tion; and he depended on
the lord to whom he vowed fealty, only on account
of the fief which he had obtained. After that treaty,
every freeman had a right to fubje& his alledium to
the king, or to any other lord, as he thought proper.
"The queftion is not in regard to thofe who put them-
{zlvés under the protettion of another for a fief, but
to fuch as changed their allodial intq a feudal land,
and withdrew themfelves, as it were, from the civil

# In the year 811, Baluziug’s edition, tom. 1. page 486, art. 7. and 8. and
that of the year 812, ibid. page 490. art. 1, Ut omnis liber homo qui quatuor
manfos veflitos de proprio fuo, five de alicujus beneficio, habet, ipfe fe pra-
paret, & ipfe in hoftem pergat five cum feniore fuo, &c. See alfo the capitulary
of the year 807. .Baluzius’s edition, tom. 1. page 458.

4 In the year 793. inferted in the law of the Lombards, book iii. tit. ge
chap. g.

1 In the year 847. quoted by Aubert Le Mire, and Baluzius, tom. ii. p. 42,
Conventus apud Mar{nam, | Adnunciato.

§ Ut unufquifque liber homo in noftro regno feniorem quem voluerit in nobis
& in noftris fidelibus accipiat, agt. 2. pf thg Declaration of Charles. )

jurif=
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jurifdiction, to enter under the power of the king, or
of the lord whom they thought proper to chufe.

Thus it was that thofe who formerly were only
under the king’s power, as freemen under the count,
became infenfibly vaffals one of another, fince every
freeman might chufe whom he pleafed for his lord,
the king, orany of the nobility.

2. If a man changed an eftate, which he pofleffed
in perpetuity into a fief, this new fief could no longer
be only for life. Hence we fee, a fhort time after,
a * general law for giving the fiefs to the children of
the prefent poffefior : it was made by Charles the Bald,
one of the three contraéting princes.

What has been faid concerning the liberty every
freeman had in the monarchy, after the treaty of the
three brothers, of chufing whom he pleafed for his
ford, the king or any of the nobility, is confirmed by
the alts fubfequent to that time.

In the reign + of Charlemaign, when the vaffal
had received a prefent of a lord, were it worth only 3
fol, he could not afterwards quit him. But under
Charles the Bald, the vaffals £ might follow what was
agreeable to their interefts, or their inclination, with
intire fafety ; and fo ftrongly does this prince explain
himfelf on this fubject, that he feems rather to encou-

* Capitulary of theyear 877, tit. g3. art, 9. and 10. apud Carifiacum, fimi»
liter & de noftris vaflzllis faciendum eft, &c. This capitulary relates to an.
other of the fame year, and of the fame place, art. 3.

+ Capitulary of Aix la Chapelle, in the year 813, art. 16. quod nullus feni.
orem fuum dimittat pofiquam ab ee acceperit valente folidum unum ; and the
capitulary of Pepin, in the year 783. art. 5.

1 See the capitulary de Car.fiaco, in the year 856. art. yo. and r3. Balu-
zius’s edition, tom, 2. page 83. in which the king, together with the lords
fpiritual and temporal, agreed to this; Et fi aliquis de vobis fit cui fuus feni-
oratus non placet, & illi fimulat ad alium feniorem melids quam ad illum acap-
tare poffit, veniat ad illum, & ipfe tranquille & pacifico animo donat illi
commeatum . . . & quod Deus illi cupierit ad alium feniorem acaptare potuerit,
pacificé habeat.

rage
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rage them in the enjoyment of this liberty, than to
reftrain it. In Charlemaign’s time, benefices were ra-

ther perfonal than real; afterwards they became rather
real than perfonal,

C H A P XXVI,
Changes in the Fiefs.

THE fame changes happened in the fiefs, as in the
gllodia. We find by the capitulary || of Compeigne,
under king Pepin, that thofe who had received a bene-
fice from the king, gave a part of this benefice to dif-
ferent bondmen; but thefe parts were not diftinct
from the whole. The king revoked them when he
revoked the whole; and at the death of the king’s
vaffal, the rear-vafial loft alfo his rear-fief ; and a new
beneficiary fucceeded, who likewife eftablifhed new
rear-vaffals, Thus it was the perfon, and not the
rear-fief, that depended on the fief ; on the one hand,
the rear-vaffal returned to the king, becaufe he was
not tied for ever to the vaflal; and the rear-fief re-
turned al{o to the king, becaufe it was the fief itfelf,
- and not a dependance of it.

Such was the rear-vaflalage, while the fiefs were
during pleafure; and fuch was it alfo while they were
for life. This was altered when the fiefs defcended to
the next heirs, and the rear-fiefs the fame, That
which was held before immediately of the king, was
held now mediately ; and the regal power was thrown
back, as it were, one degree; fometimes two, and
oftentimes more.

We find in the books § of fiefs, that though the
king’s vaffals might give away in fief, that is, in rear-

* In the ye’ar 757. arts 6. Baluzius’s edition, page 181,
T Bogk 1. chap. 1.

fief,
)
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fief, to the king; yet thefe rear-vaffals, or petty vava-
fors, could not give alfo in fief; fo that whatever
they had §ivcn, they might always refume. Befides,
a grant of that kind did not defcend to the children
like the fiefs, becaufe it was not fuppofed to have been
made according to the feudal laws.

If we compare the fituation in which the rear-vafial-
age was at the time when the two Milanefe fenators
wrote that book, to what it was under king Pepin,
we fhall find that the rear fiefs preferved - their primi-
tive nature longer than the fiefs.

But when thofe fenators wrote, fuch general excep-
tions had been made to this rule, as had almoft abo-
lithed it. For if a perfon § who had received a fief of
a reay-vafial, happened to follow him upon an expedi- .
tion to Rome, he was intitled to all the privileges of a
vaffal. In like manner, if he had given money to the
rear-vafial to.obtain the fief, the latter could not take
it from him, nor hinder him from tranfmitting it to
his fon, till he returned him his money : in fine, this
rule || was no longer obferved by the fenate of Milan,

C H AP XXVII.

Another Change which bappened in the Fiefs.

IN Charlemaign’s time * they were cbliged, under
great penalties, to repair to the general meeting in cafe
of any war whatfoever; they admitted of no excufes,
and if the count exempted any one he was liable him-
felf to be punifhed. But the treaty of the three bros
thers || made a reftrittion § upon this head, which

‘ refcued

4 At leaft in Jtaly and Germany.
1 Book i. of fiefs, chap. 1. It Ibid.
* # Capitulary of the year 802. art, 7. Baluzius’s edition, page 365.
| Apud Marfnam, in the year 847. Baluzius's edition, p. 42.
§ Volumus ut cujufcumque noftrum homo in cujufcumque regno fit, cum

*iore fuo in hoftem, vel aliis fuis utilitatibus pergat, nifj talis regni invafio
quam
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refcyed the nobility, as it were, out of the king’s
hands ; they were no longer obliged to ferve in time of
war, but when the war was defenfive. In others, they
.were at liberty to follow their lord, or to mind their
own bufinefs. This treaty relates to another |, con-
cluded five years before, between the two brothers,
Charles the Bald and Lewis king of Germany, by
which thefe princes releafe their vaffals from ferving
them in war, in cafe they fhould attempt hoftilities
againft each other; an agreement which the two princes
confirmed by oath, and, at the fame time, made their
armies fwear to it.

The death of an hundred thoufand French, at the
battle of Fontenay, made the remains of the nobility
imagine, that by the private quarrels of their kings,
about their refpective fhares, their whole body fhould
be exterminated, and that the ambition and jealoufy of
thofe princes would end in the deftruction of all the beft
families of the kingdom. A law was therefore paffed,
that the nobility fhould hot be obliged to ferve their
princes in war, unlefs it was to defend the ftate againft
a foreign invafion, This law * obtained for feveral
ages.

¢ C H A P. XXVIIL

Changes which bappened in the great Offices, and in the
' Fiefs.

THE many changes introduced into the fiefs, in
particular cafes, feemed to fpread fo wide as to be pro-
ductive of a general corruption. I topk notice, that
in the beginning feveral fiefs had been alienated in per-

quam LaMTuvER? dicuat, quod abfit, acciderit, ut omnis populus iliius regni
ad eam repellendam, communiter pergat, art. 5. ibid. page 44.
I Apud argentoratum, in Baluzius, capitularies, tom. 2. page 39.

* See the law of Guy king of the Romans, among thofe which were added te
the Salic law, and to that of the Lombards, tit, 6. fe&. 2. in Echard,

- »

1 petuny s
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petuity ; but thofe were particular cafes, and the fiefs
in general preferved their nature ; {o that if the crown
Ioft fome fiefs; it fubftituted others in their ftead.
obferved 11kew1fe, that the crown had never alienated
the great offices in perpetuity +.

But Charles the Bald made a general regulation,
which equally affe¢ted the great offices and the fiefs.
He ordained, in his capitularies, that the % counties
fhould be given to the children of the count, and that
this regulation fhould alfo take place in refpect to the
fiefs.

‘We fhall fee prefently that this regulation received a
more confiderable extent, infomuch that the great
offices and fiefs went even to diftant relations. From
thence it followed, that moft of the lords, who before
this time had held immediately of the crown, held now
only mediately. Thofe counts who formerly admi-
niftered juftice in the king’s placitza, and who led the
freemen againft the enemy, found themfelves fituated
between the king and his freemen; and the king’s
power was removed farther off another degree.

Again it appears from the capitularies ||, that the
counts had benefices annexed to their countries, and
vaffals under them. When the counties became here-
ditary, the count’s vaffals were no longer the imme-
diate vaffals of the king ; and the benefices annexed to
the counties were no longer the king’s benefices: the

*+ Some authors pretend-that the county of Touloufe had been given away by
Charles Martel, and paffed by inheritance down to Raymond the laft count ; but
if this be true, it was owing to fome ciicumitances, which might have been an
indacement to chufe the counts of Touloufe from among the children of the laft
poflefior.

" 1 See his capitulary of the year 877. tit, 53. art. 9. and yo. apud Carifiacom ;
this capitulary is relative to another of the fame year and place, art. 3.

| The 3d capitulary of the year 812. art. 7. and that of the year $15. art. 6.
on the Spaniards. The colleétion of the capitularies, book 5. art. 223. and
the capitulary of the year 869 art. 2. and that of the year 877. art. 13. Balu-
zius’s edition.

counts
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counts grew powerful, becaufe the vaffals, whom they
had already under them, enabled them to procure
others.

In order to be convinced how much the monarchy
was thereby weakened towards the end of the fecond
race, we have only to caft an eye on what happened at
the beginning of the third, when the muluplicity of
rear-fiefs flung the great vaffals into defpair.

It was a cuftom § of the kingdom, that when the
elder brothers had given fhares to their younger bro-
thers, the latter paid homage to the elder; fo that
thofe fhares were held of the lord paramount only as a
rear-fief.  Philip Auguftus, the duke of Burgundy,
the counts of Nevers, Boulogne, S. Paul, Dampierre,
and other lords, declared * that henceforward, whether
the fief was divided by fucceffion, or otherwife, the
whole fhould be held always of the fame lord, without
any intermediation. This ordinance was not generally
followed ; for as I have elfewhere obferved, it was
impoffible to make general ordinances at thar time;
but many of our cuftoms were regulated by them.

C H A P XXIX,
Of the Nature of the Fiefs after the Reign of Charles the
s Bald.

‘WE have obferved, that Charles the Bald ordained
that when the poffeflor of a great office or of a fief left
a fon at his death, the office or fief fhould devolve to
him. It would be a difficult matter to trace the pro-
grefs of the abufes which from thence refulted, and of
the extenfion given to that law in each country. I find

§ As appears from Otho of Frifingen, of the ations of Frederic, book ii,
chap. 29.

* See the ordinance of Philip Auguftus in the year 1204. in the new col.
leétion.

in
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in the books # of fiefs, that towards the beéginning of

the reign of the emperor Coanrad II. the fiefs ficuated
in his domxmons did not defcend to the grandchildren :
they defcended only to one of the laft poffeffor’s chil-
dren T who had been chofen by the lord: thus the
fiefs were given by a kind of ele&!on, vghxch the lord
made among the children.

In the feveneenth chapter of thls?béok -we have
explained i what manner the crown was in fome re-
fpeéts ele@ive, and in others heredifary, under the
~ fecond rate. -It-was -hereditary, becaufe, the kings

were always: taken from that family, and becaufe the
children fucceeded ; it was eleive, by reafon the
people. chofe from: amongft the children. As things
of a fimilar nature move generally alike, and one poli-
tical law is coni’cantly relative to another, the fame
fpirit wasfollowed J in the fucceffion of fiefs, as had
been obferved in the fucceffion to the crown. Thus
the fiéfs awere tranfmitted to the children by the right
of-fucceffion, as well as of eleCtion’; and each fief was
‘become both ele&ive and heredirary, like the crown.

This right of eletion in the perfon of the lord, was
not fubfifting || at the time of the authors § of the
books of fiefs, that is, in the relgn of the emperor

Frederic 1.
C H AP XXX
The fame Subjelt continued.

IT 1s rx;Pntioned in the books of fiefs, that when

** the emperor Conrad fet out for Rome, the vaffals in
: his

* Book 1 tit: 1.

+ Sic progreffum cft, ut ad filios deveniret inl quem’ Dominus hoc vellet bene«
ficium contirmare. 1bia.

1 At lealt in Itdy and Germany.. . e L

Il Quod hodie ita fabilitym eff, ut ad omnes zqnahtet vemat; Baok i. of

the fiefs, tit, x.0 .7° e i o
§ Gerardus nger and Aubertus de Orto,
#% Cum vero Conradus Romam proficifceretur, petitum eft 2 fidelibus qui in

ejus erant fervitio, ut, lege abeo promulgatd, hoc etiam ad nepotes ex filio pro~
ducere
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his fervice prefented a petition to him, that he would
pleafe to make a law, that the fiefs which defcended
to the children thould defcend alfo to the grandchil-
dren, and that he whofe brother died without legiti-
mate heirs, might fucceed to the fief which had be-~
longed to their common father: This was granted.

In the fame place it isfaid, (and we are to remem-
ber that thofe writers * lived at the time of the empe-
ror Frederic I.) ¢ that the ancient civilians + had
¢ always been of opinion, that the fucceffion of fiefs
& in a collateral line did not extend farther than to
< coufin germans by the father’s fide, though of late
s¢ it was carried as far as the feventh degree, and by
¢¢ the new code they had extended it in a diret line
¢ in infinitum.” 1t is thus that Conrad’s law was in-
fenfibly extended. ,

All thefe things being fuppofed, the bare perufal
of the hiftory of France is fufficient to demonitrate,
that the perpetuity of fiefs was eftablifhed carlier in
this kingdom than in‘Germany. Towards the com-
mencement of the reign of the emperor Conrad L in
1024, things were upon the fame footing flill in Ger-
many, as they had been in France under the reign of
Charles the Bald, who died in 877. But fuch were
the changes made in this kingdom after the reign of .
Charles the Bald, that Charles the Simple found him-
felf unable to difpute with a foreign houfe his incon-
teftable rights to the empire; and, in fine, that in
Hugh Capet’s time the reigning family, ftripped of
all its demefnes, was no longer in a condition to main
tain the crown.

ducere dignaretur, & ut frater fratri fine Jegitimo bzrede defundto in beneficio
quod coram patiis fuit, fuccedat. Book i, of fiefs, tit, 1.

# Cujas has proved it extremely well.

4 Sciendum eft quod beneficium advenientes ex latere, ultra fratres patrueles
non progreditur fucceffione ab antiquis fapientibus conflitutum, Ncex muderno
tempore ufque ad {eptimum geniculum fit ufurpatum, quod in mafculis defcen~
dentibus novo jure in infinitum extenditur. 1bid,

Yo, I1. Ii The
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" The weak underftanding of Charles the Bald pro-
duced: an:equal weaknefs in the Fierich’monarchy.
Bar.aw: his brother Isewis king of Germiany, and feme
of .that prince’s fucceffors, were-men ‘of better parts,
. théipgavernment preferved its vigor muchk'ionger. - -

-But what do T fay ? perhaps. the flégmaftic confti-
tutionyiand, if | dare ufe the expreflion; the immu-
tability of fpirit peculiar to the German nation, made
a longer ftand than the volatile-temper of the French,
againft that difpofition of things; which'perpetuated
the fiefs,. by a natural tendency in families.” ‘

Befides,  the kingdom of “Germany was not laid
wafte, and annihilated; as‘it were, like that of France,
by that particular kind of war with which it had been
harraffed by the Normans and Saracens. ‘There were
lefs riches in Germany, fewer cities to plunder, lefs
extent of coaft to fcour, more marfhes to get over,
more foreft to penetrate.” As the dominions of thofe
princes, were lefs in danger of being ravaged and torn
to pieces, they had lefs need of their vaffals, and con-
fequently lefs dependence on them. And in, all pro-
bability, if the emperors of Germany had.not been
obliged to be crowned at Rome, and to make conti-
nual expeditions into Italy, . the fiefs would have pre-
ferved, their primitive nature much longer in that
country.. . . o - BT

v C H'A P, XXXLo

In what Manner the Empire was transferred from the
. szl . Family of Charlemaign.:: .-

THE emipire, which in prejudice to the branch of
Charlgéj‘tﬁé‘Bé‘ld, had-been already given to the * baf-
tard ling of Lewis king of Germany, was transferred
to a foreign houfe by the election of Conrad, duke of

R AT N

. Arnold, and his fon Lewis 1V, .
Franconia,
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Francovia, i gi2: ‘The reigning branch-of France
being hardly able to difpure a few villages, . was much
lefs in.a firuatipn to-conteft the empite. -We have an
agreement which. paffed between Charles the Simple
and:the emperor Henry: I. who had fiicceéded to Con-
rad, It is callédthe compact of Bonn 4. Thefe twe
princes met in a veffel which had been placed in the
middle. of. the Rhine, and {wore -eternal friendfhip.
They ufed on this occafion an excellent middle term.
Charles took the title of king of Weft France, and
Henry that of king of Eaft France. Charles con-
tradted. with the king of Germany, and not with the
emperor. i '

C H A P..  XXXIL

Inivbat Manner the Grown of France was transferred
to the Houfe of Hugh Capet.

THE inheritancé:of the fiefs, and the general efta-
blifliment of rear-fiefs; extinguithed the political, and
forfiied a fendal government. Inftead -of that prodi-
gious‘mbltitude of ‘vaffals who were formerly under
the :king, thete were now a few only, on whom the
others dépended. - The kings had {carce any longer a
diréét: aathority 5 a power which was to pafs through
fo many and through fuch great powers, either ftopt
or was loft before it reached its term. 'Thofe great
vaflals would no longer obey; and they even made
ufe - of .their rear-vaffals. to withdraw their obedience.
The kings deprived of their demefnes,  and reduced to
the cities of Rheims and Laon, were left expofed to
their fvercy-; *thé -tree ftretched out its ‘bighiches too
far, dhd the hedd twas withered. “The kingdom found
itfelf ‘Without & demefne, “as the empire is at prefent.

el oce L el 4 S

4 In the year g26. quoted by Aubert le Mire, Cod. domationum piarum,
chap, 37, - - ’
[ A5 EE O

Ii2 The
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The crown was therefore given to one of the moft
potent vaffals.

The Normansravaged the kingdom : they failed in
open boats or {mall veflels, entered the mouths of
rivers, and laid the country wafte on both fides. The
cities of Orleans * and Paris put a ftop to thofe plun-
derers, fo that they could not advance farther, either
on_the Seine, or on the Loire. Hugh Capet, who
was mafter of thofe cities, held in his hands the two
keys of the unhappy remains of the kingdom; the
crown was cenferred upon him as the only perfon able

o defend it. It is thus the empire was afterwards
given to a family, whofe dominions form fo ftrong a
barrier againfl the Turks.

The empire went from Charlemalgn s family, at a
time when the inheritance of fiefs was eftablithed only
as a mere condefcendence. It even appears that this
inheritance obtained much later 4+ among the Germans
than among the French; which was the reafon that
the empire, confidered as a fief, was ele@ive. On.
the contrary, when the crown of France went from
the family of Charlemaign, the fiefs were really here-
ditary in this kingdom ; and the crown, as a great
fief, was alfo hereditary.

But it is very wrong to refer to the very, moment. of
this revolution, all the changes which happened, either
before or afterwards. - The whole was reduced to

two events; the reigning family changed, and the
crown was united to a great fief.

* 'See“the capxtuhry of Charles the Bald, in the year 877, apud Carifiacum,

on the i mx;)oﬁancc of Paris, 5. Denis, and the caftles on the Loire, in thofe
days,

+ See ahove, chap. xxx, p. 199,

CHAP.
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C H AP XXXIIIL.

Some Confequences of the perpetuity of Eefs

FROM the perpetuity of fiefs, it followed, that
the right of feniority or primogeniture was e{’mbhﬂ]ed
among the French. This right was quite unknown
under the firft race * 3 the crown was divided among
the brothers, the alledia were fhared in the fame
manner ; and as the fiefs, whether precarious or for
life, were not an objet of fucceffion, there could
be no partition in regard to thofe tenures.

Under the fecond race, the title of emperor which
Lewis the Debonnaire enjoyed, and with which he
honoured his eldeft fon Lotharius, made him think
of giving this prince a kind of fuperiority over his
yonnger brothers. The two kings 4 were obliged
to wait upon the emperor every year, to carry him
prefents, and to receive much greater from him ;
they were alfo to confult with him upon common af-
fairs, This is what infpired Lotharius with thofe
pretences which met with fuch bad fuccefs. When
Acrobaxd 1 wrote in favour of this prince, “he al-
ledoed the emperor’s own regulation, who had affo-
ciated Lotharius to the empire, after he had coa-
fulted the Almighty by a three days faft, and by the
celebration of the holy myfteries; after the nation
had fworn aliegiance to hxm, which they could not
refufe without perjuring themfelves ; and after he had
fent Lotharius to Rome to be confirmed by the pope.
Upon all this he lays a firefs, and not upon h1s wght

# See the Salic law, and the law of the Ripuarians, in the title of alodig.

+ See the capitulary of the year 817, which contains the firft partition
made by Lewis the Debonnaire, among his children,

1 See his two letters upon this fubje, the title of one of which is, ds divi.
Sone inperiis

Tig of

v
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of primogenitute; “He fays, indéed,’ that wheewi-
peror had defigned a partition among the :younger
brothers, -and Ehat be had given'the preferencexo the
eldef ; but faying he had" preferred’the -elder, was
“faying af ‘the fame tiine that he might have gnen the
preferencc to his younger brothers..- - . <
“But-as foon as the ficfs became héreditary, the: tight
 of feiiiority was eﬁabhﬂagd in the ‘feudal fucceffion :
ana for- the fame rﬁafon in that of -the crown; ~which
AWasthe great fief. " ‘The ancient law of ™ partitions was
110 Zonver fubifi ifting 5 the fiefs being charged with 3
fcrw:e the poffeflor muft have been ‘enabled:xo dif-
© chaige i it. The- right of primogeniture was’ efta-
+ blifhed, -and the reafon of the feudal daw: was fupe-
‘rior to- that of the political or civil inftitution. .
As’ the fiefs defcended to the children of . the pof-
£ﬁ'or, the lords loft the liberty of difpofing of . them ;
~and, in order to-indemnify themfelves;-they effablifhe
ed: what they called the right of redemption, where-
 of mention is made in our cuftoms, which at:firft
' was ‘paid in a direct line ; -and- by ufage carme : ‘afrer-
‘wwards to be paid .only in a collateral line.
" The fiefs were.foon rendered transferable to-ftran-
gers, s a patrimonial” eftate,-. This gave rife to the
" vright of fines of alienation, “which avere: eftablithed
’ a}moﬂ throughout the kingdom. Thefe rights-were
a’rbxtrafy in the beginning ; but when the pratice of
gr%mrmg fuich permiffions was become general;: Lhey
Cwere fixedap every-diftri®t, . L
The right of redemption was to be patd "at .every
-7 cbange of ‘héir, and at firft' was paid even ih a di-
‘The moft general cuftom had fixed it
ﬁo oue year s mcome. This was burtherfome and in-
convenient to the vaffal, and affatted in fome mea-

pre

]

u See the ordmance of thp Auguﬁus, in the year 1209, on the ﬁcfc

fure
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fure the figf itfelf. It was often agreed §.in.the act
-of:homage, -thatsthe lord .thould 2o :longer demand
~mmore than-a certain-{ura of imoney for the redemp-
-tipn,. which,; by-the changes ipcident, to_money,: he-
~camer afterwvards of no manner:of imperance, , Lhys
the right of redemption is in our days reduced. almoft
40 nothing, -while that of the fines of. alienation is
contipued in.its. full extent.. As this right.concerned
- peither- the vaffal -nor his heirs, but was a fortuitous
--eafe which no one was ebliged to forefee or expedt ;
thefe flipulations were not made, and.they continged
-t .pay-a certain part of the price.
" -When the-fiefs were for life, they could not give a
_part-of- a-fief, to.hold in perpetuity as a rear-fief ;
for it.-wopld.-have been abfurd that a perfon who
* had ‘only -the ‘ulufruit . of a thing, fhould difpofe of
the property of it., But -when they became perpe-
-o.wdlythis -was. * permitted, with fome reftriCtions
-:made by.the cuftoms +F, which was what they call
difmembering their fief. - , ‘
- 2The perpetuity of . feudal tenures having eftablifhed
the right of redemption, the daughters were rendered
~wcapable of -fuccceding. to a fief, in defanlt of male
-..iffue. . For when the lord gave the fief to his daugh-
i < ter, he multiplied the cafes of: his right-of redemp-
" tion, becapfe the hufband was obliged to pay it as
- well-as the wife §. This regulation could not take
- .-place-ip regard to the crown; for as it was not
held of any ane there could be no right, of  redemp-
- tjonsover it. - e
.+ The daughter of William V, count of Tholoufe,

.§ We find feveral of thefe conventions in the charter, asin hlltih‘e regifter~
ook of'Vgndoxﬁc’,A and that of the abbey of S. Cyprian in Paitou; of which
Mr. Gailand Has given fome extradls, page 55, Y Y 2t

* But they could not abridge the fiefs, that is, abolith a portion of it.

4+ They fixed the portion which they could difmember, .

1 This was the reafon that the lords obliged the widow to marry again,

3 did
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did not fucceed tothe county. But Eleanor fucceeded
to Aquitaine, and Mathildis to Normandy ; and the
right of the fucceffion of females feemed fo well efta-
blithed in thofe days, that Lewis the Young, after
his divorce from Lleanor, made no difficulty in re-
ftoring Guyenne to her. But as thefe two laftinftances
followed clofe to the firft, the general law by which
the women were called to the fucceffion of fiefs,
muft have been introduced much later 4 into the
county of Touloufe, than into the other provinces
of France.

The conftitutions of feveral kingdoms of Europe
have been directed by the ftate of feudal tenures at the
time when thofe kingdoms were founded. The womeén
fucceeded peither to the crown of France nor to the
empire, becaufe at the eftablithment of thofe two mo-
narchies, they are incapable of .fucceeding to fiefs, But
they fucceeded in kingdoms, -whofe eftablithment
was pofterior to that of the perpetuity of the fiefs,
fuch as thofe founded by the Normans, thoie by the
conquefts made on the Moors; and others, in fine,
which beyond the limits of Germany, and in latter
times received in fome meafure, a fecond birth, by
the eftablithment of Chriftianity.

When thefe fiefs were at will, they were given to’
fuch as were capable of doing fervice for them, and
therefore were never, beftowed on minors; bur £
when they became pcfpetual, the lords took the fiefs
into their own hands, till the pupil came of age,
either to increafe thexr own emoluments, or to-train

+ Moft of the great families had their pariicular laws of fucceffion, Sece
what M. de la Thaumafiiere fays, concerning the families of Berry.

1 We fee in the capitvlary of the year 877, opud Carflacum, art. 3. Balu-
zius’s edition. tom, 2. page. 269. the moment in which the kings caufed the
fiefs to be adminiftred in order to preferve them for the minors; an example
followed by the lords, and wh'ch gave rife to what we have mentioned by ths®
name of 1be guardicnflip of a nebleman’s children.

4 the
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the pupil ‘to theufe of arms. This is what our
cuftoms call the guardian/bip of a nobleman’s children,
which .is founded on principles different fom ‘thofe
of ‘tutelage; and is intirely a diftin@ thing from-it.”
©  ‘When the fiefs were for life, it'was cuftomary to
vow fealty for a fief; and the real delivery, which
was made by. a fcepter, fecured the fief, as it is now
fecured by homage. We do not find that the
counts, or even the king’s commiffaries, received,
the homage in the provinces ; nor is this ceremony
to be met with in the commiffions of thofe officers,
which have been handed down to us in the capitu-
laries. They fometimes, indeed, made all the king’s
fubje&ls take an oath of allegiance || ; but fo far was
this oath from being of the {ame nature as the fer-
vice afterwards eftablifhed by ‘the name of homage,
that it was only a § ceremony, or lefs folemnity,
occafionally ufed, either before or after that act of
obeifance ; in thort, it was quite a diftinct thing from
homage. .
The counts and the king’s commiffaries made
thofe vaffals * whofe fidelity was fufpected, give
occafionally a fecurity which was called firmitas; but
this could not be an homage, fince the king’s - gave '
it to onc another.

| We find the formula thereof in the fecond capitulary of the year 8ea.
Sec alfo that of the year $54, art. 13. and others.

§ M. Du Change, in the word beminivm, page 1163, and in the word fide-
Jitas, page 474, cites the charters of the ancient homages w here thefe differen-
ces are found, and a great number of authorities which may be feen, In pay-
ing homage, the vafial put his hand onthat of his lord, and took his oath ; the
oath of fealty was made by fwearing on the gofpels. The homage w35 per.
formed kneeling, the oath of fealty ftanding. None but the lord could reccive
homage, but his officers might take the oath of fealty. Sce Littleton, fect. g1,
92. of homage, that is, fidelity and homage, -

# Capitularies of Charles the Bald, in the year 860, poft redditum a Con~
fluentibus, art. 3. Balufiug’s edition, page 145 C

4 Ibid. art. 3. ° ' : T

And



ago  THEVSRIRIT OF LAWS. Boox XX¥i.

“Ands thoughthe abbot - Suger 4+ makes-mention 6f
a chairof Dagobert; in which accerding to- the tefii-

mony of “antiquity, the kings of France were ac- '
cuftomed to. receive the hemage of the pobility ; it -
is plain -that>he exprefles himfelf agfeeably to the
ideas'and language of - his own time. S :
When the fiefs defcended to the heirs, the acknow-
ledgment of the vaflal, which at firft was only an
.occafional fervice, became a regular duty. It was
performed in a more folemn mannner, and attended
with more formaliries, becaufe it was to be a perpe-
tual monument of the reciprocal duties of the lord
and vaffal. :
I thould be apt to think, that homages began to -
be eftablithed under king Pepin, which 1§ the time "
1 mentioned that feveral benefices were given in per-
petuity ; but I thould not think thus without caution,
and only upon a fuppofition: that the authors of the
ancient annals § of the Franks were not ignorant
pretenders, who in defcribing the fealty profefied by
Taffillo, duke of Bavaria, to king Pepin fpoke || ac-
cording to the ufages of their own time. -

C H A P. XXXIV..

The fame fubject continued.

WHEN the fiefs were either precariéus or for
life, they feldom had a relation to any other than the
political laws , for which reafon in the civil inftitu-

4 Lib. de adminiftratione fua. 1 Anno y57. chap, 17.

J| Tafifo venit in vafatico fe commendans, per marys facramenta juravit
multa et if numerabilia, reliquiis fanflorum manus imponenset fidelitatem pro-
mifit regi Pippinio. One would think that here was an bomage and an
oath of fealty, See the Capihilarios of Charles the Bald, Baluf, edit.

Tions
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tions .of . thofe times there.is very, little mention made
of the laws of figfss .- But when they were become
hereditary, when-there;-was a pewer of giving, felling,
and begueathing them, -they. bad 2 relation both to
the political and the civil laws. The-fief, confidered as
an obligation of pérforming military {egvice, depend-
ed on the political law ; confidered as a-kind of com-
mercia) property, it depended on the civil law. This’
gave.rife to the civil regulations concerning feudal
tenures, . . o g

‘When the fiefs were become hereditary, the law
relating to the order of fucceffion muft have been
relative to the perpetuity of fiefs. Hence this rule
of the French law, ¢ffates of inberitance do not afcend ||,
was eftablifhed in fpite of the Roman and Salic § laws.
It was neceffary that fervice fhould be paid for the
fief ; but a grandfather or a great uncle would have
been too, old to perform any fervice ; therefore this
rule took place ar firft only in regard to the feudal
tenures, .as we learn of Boutillier ¥,

When the fiefs became hereditary, the lords who
were to fee that fervice was paid for the fief, infifted
that the + females who were to fucceed to the feudal
eftate, and I fancy fometimes the males, fhould not
marry without their confent ; infomuch that the mar-
riage-contracts became in refpect to the nobility both
a feudal and a cjvil regnlation. In an at of this
kind under the lord’s infpection, regulations were made
for the fucceffion, with a view that the heirs might
pay fervice for the fief ; hence none but the nobility
at firft had- the liberty of difpofing .of fucceffions by

B Book 4. de feudis, tit, 59. § In the title of allodia,

* Somme Rurale, book 1. tit. 96. page 447.

+ According to an erdinance of St Lewis, ig the year 1246, to fettle the
cuftoms of Anjou and Mainé, thefe .who ihall have thecare of the heirefs of
a fief, fhall give fecurity ta:the-losd,ithat fhe fhall not be married without his
cenfent,

marriage-
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marriage contract, as § Boyer and || Aufrerius have
juftly obferved.

- It is needlefs to mention that the power of redemp-
tion, founded on the old right of the relations, a
myftery of our ancient French jurifprudence which 1
have not time to develop, could not take place with re-
gard to the fiefs, till they were become hereditary.

Italiam, Italiam * . . .. .«

1 finith my treatife of fiefs ata period, where moft
authors commence theirs.

1 Decifion 155, No. 8. and 204 and No. 38 -

| In Capell. Theol. decif. 453.

* [The author concludes his elaborate work with an allufion to the joyful ac-
elamations of Fneas’s followers upon coming in fight of the land of Imly,
they fo much defircd, after long wanderings, great dangers, and furious ftorms
undergone in queft of it,

Humilemque videmus
Iraliam ! Italiam ! primus conclamat Achates !
Iraliam leto focii clamore falutant, ZEqneid, lib, 3. ver. 522.]

Exp of the Secondp VorLuME.
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